I 


h'  ■  i 


m 


(LIBRARY 

jjiiiiiiiil    of  cirtiK?^ 


THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

IRVINE 


K. 


GIFT  OF 


J.    A.    C.    Grant 


.!»''"• 


Digitized  by  the  Internet  Archive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/americanstaterep138freeiala 


THE 


American  State  Repoets, 


CONTAINING     THE 


CASES  OF  GENERAL  VALUE  AND  AUTHORITY 


SUBSEQUENT    TO    THOSE    CONTAINED   IN    THE    "AMEEICAN 
DECISIONS"    AND    THE    "AMERICAN    REPORTS," 

DECIDED    IN    THE 

COURTS  OF  LAST  RESORT 


OF  THE   SEVERAL   STATES. 


SELECTED,    EEPORTED,    AND    ANNOTATED 


By  a.  C.  FREEMAJM. 


VOLUME  138. 


SAN   FRANCISCO: 

BANCROFT-WHITNEY  COIMPANY, 
1911. 


K  r 


Copyright,   1911. 
BANCEOFT-WHITNEY  COMPANY. 


San  Francisco: 

The  Filmf.r  Brothers;  Elkctrotype  Company, 

TYPor.RAPnERs  axd  Stereotypers. 


AMERICAN  STATE  REPORTS. 

VOLUME  138. 


SCHEDULE 


showing  the  original  volumes  of  reports  in  which  the  cases 
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SCHEDULE 


SHOWING  IN  WHAT  VOLUMES  OF  THIS  SERIES  THE   CASES 

BEPOBTED  IN  THE  SEVEEAL  VOLUMES  OF  OFFICIAL 

EEPOBTS  MAY  BE   FOUND. 


State  reports  arc  in  parentheses,  and  the  numbers  of  this  series  in  bold-faced  figures. 


ALABAMA.— (83)  S;  (84)  5;  (85)  7;  (88)  11;  (87)  IS;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  26;  (93)  SO;  (94)  33;  (95)  36;  (96,  97)  38; 
(98)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105) 
53;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
59;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (126,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (133)  91;  (134)  92;  (135)  93;  (136)  96;  (137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;  (144)  113;  (145)  117;  (146,  147)  119;  (146,  148)  121;  (149) 
123;  (150)  124;  (151)  125;  (152)  126;  (153)  127;  (154)  129;  (155, 
156)  130;  (157)  131;  (158)  132;  (159)  133;  (160,  161)  135;  (162, 
163)  136;  (164)  137;  (165)  138. 

ARKANSAS.— (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  35;  (57)  38;  (58)  41;  (59;  43;  (60)  46;  (61,  62) 
64;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86 
(70)  91;  (71)  100;  (72)  105;  (73)  108;  (74)  109;  (75)  112 
(76,  77)  113;  (78)  115;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119 
(84)  120;  (85)  122;  (81,  86)  126;  (87)  128;  (88)  129;  (89)  131 
(90,  SI)  134;   (92)  136;   (93)  137. 

CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86) 
21;  (87,  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  31;  (97)  33;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102) 
41;  (103)  42;  (104)  43;  (105)  45;  (106)  46;  (107)  48;  (108)  49; 
(109)  50;  (110,  111)  52;  (112)  53;  (113)  54;  (114)  55;  (115) 
56;  (116)  58;  (117)  59;  (118)  62;  (119)  63;  (120)  65;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  ^]27)  78;  (12.^, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (1?^~)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  lUO;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;  (149)  117;  (150)  119;  (151)  121;  (152)  125;  (153)  126; 
(151,  154)  129;  (155)  132;  (156)  134;  (157)  137. 

COLORADO.— (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22; 
(16)  25;  (17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55; 
(23)  58;  (24)  65;  (25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93; 
(30)  97;  (31)  102;  (32)  105;  (33)  108;  (34)  114;  (35)  117;  (30) 
118;  (37)  119;  (38)  120;  (39)  121;  (40)  122;  (41)  124;  (42)  126; 
(43)  127;   (44)  130;   (45)  132;   (46)   133;   (47)  135. 

CONNECTICUT.— (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 
(60)  25;  (61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50; 
(67)  52;  (68)  57;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 
(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118;  (80)  125; 
(79.  81)   129;   (82)   135. 

DELAWARE.— (5  Iloust.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Iloust.) 
43;  (1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73:  (2  Pennewill) 
82;  (3  Pennewill)  94;  (4  Pennewill)  103;  (5  Pennewill)  119;  (6 
Pennewill)  130. 
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FLOKTDA.— (22)  1;  (23)  11;  (24)  12;  (25,  20)  23;  (27)  26;  (28)  29; 
(29)  30;  (30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36) 
51;  (37)  53;  (38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43) 
99;  (44)  103;  (45,  46,  47)  110;  (48,  49,  50)  111;  (51,  52;  120;  (53) 
125;   (54,  55)  127;   (56,  57)  131;  (58,  59)  138. 

GEORGIA.— (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  SO;  (89)  32;  (90)  35; 
(91,  92.  93)  44;  (94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59; 
(100)  62;  (101)  65;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;  (121)  104;  (122)  106;  (123)  107;  (124)  110;  (125) 
114;  (126)  115;  (127,  128)  119;  (129)  121;  (130)  124;  (131)  127; 
(132)   131;    (133)   134;    (134)   137. 

IDAHO.— (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;  (11)  114;  (12)  118;  (13)  121;  (14)  125;  (15)  128;  (16)  133; 
(17)  134;   (18)  138. 

ILLINOIS.- (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141) 
33;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  (151)  42;  (152)  43;  (154)  45,  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (IGO,  161)  52;  (162)  53;  (163)  54: 
(164,  165)  56;  (166)  57;  (167)  59;  (168,  169)  61;  (170)  62;  (171) 
63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (19i,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
^228)  119;  (229,  230)  120;  (231)  121;  (232,  233)  122;  (234)  123; 
(235)  126;  (236,  237)  127;  (238)  128;  (239,  240)  130;  (241)  132; 
(242,  243)  134;   (244)  135;   (245)  137;   (246)  138. 

INDIANA.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118) 
10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  30;  (131)  31;  (132) 
32;  (133)  36;  (134)  39;  (135)  41;  (136)  43;  (137)  45;  (138)  4^: 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  50;  (4,  5,  6  Ind.  App.; 
142)  51;  (7,  8  Ind.  App.;  143)  52;  (9,  10  Ind.  App.)  53;  (11  Ind. 
App.)  54;  (13  Ind.  App.;  144)  55;  (14  Ind.  App.)  56;  (15  Ind. 
App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84; 
(157;  27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind. 
App.)  94;  (159)  95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
S9;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App."*  104;  (163) 
106;  (34  Ind.  App.)  107;  (164)  108;  (35  Ind.  App.)  Ill;  (165) 
112;  (36  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (167)  119;  (168) 
120;   (169)  124;   (170)  127;   (171)  131. 

IOWA.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  45;  (89,  90),  48;  (91)  51;  (92)  54;  (93)  57; 
(04,  95)  58;  (96,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  (lt'3)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;   (112)  84;  (113)  86;  (114)  89;  (115) 
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91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;   (127)  109;   (128)  111; 

(129)  113;  (130)  114;  (131)  117;  (132,  133)  119;  (134)  120;  (135) 
124;  (136)  125;  (137)  126;  (138)  128;  (139)  130;  (140)  132;  (141) 
133;    (142)    134;    (143)   136;    (144)   138. 

KANSAS.— (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50) 
84;  (51)  37;  (52)  39;  (53)  42;  (54)  45;  (55)  49;  (56)  54;  (57) 
57;  (58)  62;  (59)  68;  (60)  72;  (61)  78;  (62)  84;  (63)  88;  (64) 
91;  (65)  »3;  (66)  97;  (67)  100;  (68)  104;  (69)  105;  (70)  109; 
(71)  114;  (72)  115;  (73)  117;  (74)  118;  (74,  75)  121;  (76)  123; 
(77)  127;  (78)  130;  (79)  131;  (80)  133;   (81)  135;   (82)  136. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
(97)  53;  (98)  56;  (99)  59;  (100)  66;  (101)  72;  ri02)  80;  (103) 
82;   (104)  84;   (105)  88;   (106)  90;   (107)  92;    (108)  94;    (109)   95; 

(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103; 
(116)  105;  (117,  118)  111;  (119)  115;  (120)  117;  (122)  121;  (121) 
123;    (123,  124)   124;    (125,  126,  127)   128;    (128)   129;    (129)   130; 

(130)  132;  (131)  133;  (133)  134;  (134,  135)  135;  (132,  136,  137) 
136;  (138)  137. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.) 
02;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;   (105)  83;   (106)  87;   (107)  90;   (108)  92;   (109)  94;   (110)  98; 

(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (ll.i. 
117)  116;  (118)  118;  (119)  121;  (120)  124;  (121)  126;  (119,  122) 
129;  (123)  131;   (124)  134;   (125)  136. 

MAINE.— (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85) 
35;  (86)  41;  (87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (02) 
69;  (93)  74;  (94)  80;  (95)  85;  (96)  90;  (97)  94;  (98)  99;  (99) 
105;  (100)  109;  (101)  115;  (102)  120;  (103)  125;  (104)  129;  (105) 
134;    (106)   138. 

MAEYLAND.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20 
(73)  25;  (74)  28;  (75)  32;  (76)  35;  (77)  39;  (78)  44;  (80)  45 
(79)  47;  (81)  48;  (82)  51;  (83)  55;  (84)  57;  (85)  60;  (86)  63 
(87)  67;  (88)  71;  (89)  73;  (90)  78;  (91)  80;  (92)  84;  (93)  86 
(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108 
(101)  109;  (102)  111;  (103)  115;  (104)  118;  (105)  121;  (106)  124 
(107)  126;  (108)  129;   (109)  130;  (110)  132;   (HI)   134;  (112)  136. 

MASSACHUSETTS.— (145)  1;  (146)  4;  (147)  9;  (148)  12;  (149) 
14;  (150)  15;  (151)  21;  (152)  23;  (153)  25;  (154)  26;  (155)  31; 
(156)  32;  (157)  34;  (158)  35;  (159)  38;  (160)  39;  (161)  42;  (162) 
44;  (163)  47;  (164)  49;  (165)  52;  (166)  55;  (167)  57;  (168)  60; 
(169)  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 
78;  (176)  79;  (177)  83;  (178)  86;  (179)  88;  (180)  91;  (181)  92; 
(182)  94;  (183)  97;  (184)  100;  (185)  102;  (186)  104;  (187)  105; 
(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118; 
(194)  120;  (195)  122;  (196)  124;  (197)  125;  (198)  126;  (199)  127; 
(200)  128;  (201)  131;  (202)  132;  (203)  133;  (204)  134;  (20."))  137; 
(206)  138. 

MICHIGAN.— (GO,  CI)  1;  (G2)  4;  (63)  6;  (64,  6o)  8;  (66,  67)  11;  (G^, 
69,  75)  13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79) 
19;  (80)  20;  (81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26; 
(89)  28;  (90,  91)  30;  (92)  31;  (93)  32;  (94)  34;  (95,  96)  35;  (97) 
37;  (98)  39;  (99)  41;  (100)  43;  (101)  4i;  (102)  47;  (103)  50; 
(104)  53;   (105)  55;  (106)  58;   (107)  61;   (108)  02;  (109)  63;  (110) 


Schedule— Vol.  138.  7 

64;  (111)  66;  (112,  113)  67;  (114)  68;  (115)  69;  (116,  117)  72; 
(118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 
(125)  84;  (126)  86;  (127)  89;  (128)  92;  (129)  95;  (130)  97; 
(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)106;  (137)  109; 
(138)  110;  (139)  111;  (136,140)  112;  (141,142)  113;  (143)  114; 
(144)  115;  (145)  116;  (14C)  117;  (147,  148)  118;  (149)  119;  (144, 
150)  121;  (146,  151)  123;  (152)  125;  (153)  126;  (154)  129;  (155) 
130;  (156)  132;  (157,  158)  133;  (159)  134;  (160)  136;  (161)  137. 
MINNESOTA.— (36)  1;  (37)  5;  (38)  8;  (39,40)  T2;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32; 
(50)  36;  (51,  52)  38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  51;  (61)  52;  (62)  54;  (63)  56;  (64) 
58;    (65)    60;    (66)    61;    (67,  68)    64;    (69)    65;    (70)    68;    (71)   70; 

(72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77;  (78,  79)  79; 
(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  110;  (95)  111;  (96)  113;  (97)  114;  (98,  99)  116;  (100)  117; 
(101)  118;  (98,  102)  120;  (103)  123;  (104)  124;  (105)  127;  (106) 
130;  (107)  131;  (108)  133;  (109)  134;  (110)  136;  (111)  137. 

MISSISSIPPI.— (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35; 
(71)  42;  (72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78; 
(78)  84;  (79)  89;  (80)  92;  (81)  95;  (82)  100;  (83)  102;  (84)  105: 
(85)  107;  (86)  109;  (87)  112;  (88)  117;  (89)  119;  (86,  89,  90) 
122;  (91)  124;  (92)  131;  (93,  94)  136. 

MISSOURI.— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98) 
14;  (99>  17;  (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105) 
24;  (106)  27;  (107)  28;  (108,  109)  32;  (110,  111)  33;  (112)  34; 
(113,  114)  35;  (115)  37;  (116,  117)  38;  (118)  40;  (119,  120)  41; 
(121)  42;  (122)  43;  (123)  45;  (124,  125)  46;  (126)  47;  (127)  48; 
(128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53;  (133)  54;  (134) 
56;  (135,  136)  58;  (137)  59;  (.138)  60;  (139)  61;  (140)  62;  (141, 
142)  64;  (143)  65;  (144)  66;  (145)  68;  (146)  69;  (147,  148)  71; 
(149,  150)  73;  (151^  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156) 
79;  (157)  80;  (158,  159)  81;  (160)  83;  (161)  84;  (162,  163)  85; 
(164)  86;  (165)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 
94;  (172)  95;  (173)  96;  (174,  175)  97;  (176)  98;  (177)  99;  (178. 
179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  105;  (187)  106: 
(188,  189)  107;  (190,  191)  109;  (192)  111;  (193,  194)  112;  (195, 
196)  113;  (197)  114;  (198)  115;  (19«)  116;  (200)  118;  (201,  202> 
119;  (203.  204,  205)  120;  (206)  121;  (207,  208,  209)  123;  (210,  211) 
124;  (212)126;  (213.214)  127;  (215)128;  (216,217)129;  (218,219) 
131;  (220)  132;  (221,  222)  133;  (223,  224,  225)  135;  (226)  136: 
(227,  228)  137;  (229)  138. 

MONTANA.— (9)  18;  (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43; 
(15)  48;  (16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63;  (21)  69; 
(22)  74;  (23)  75;  (24)  81;  (25)  87;  (26^  91;  (27)  94;  (28)  98; 
(29)  101;  (30)  104;  (31)  107;  (32)  108;  (33)  114;  (34)  115;  (35) 
119;   (36)   122;   (37)   127;   (38)  129;   (39)   133;   (40)  135;   (41)   137. 

NEBRASR;»\.— (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29) 
26;  (30)  27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38; 
(37)  40;  (38)  41;  (39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48; 
(45,  46)  50;  (47)  53;  (47,  48)  58;  (49)  59;  (50)  61;  (51,  52> 
66;  (53)  68;  (54)  69;  (55)  70;  (56)  71;  (57)  73;  (58)  76;  (59) 
80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97;  (65)  101;  (66) 
103;  (67)  108;  (68)  110;  (69)  111;  (70)  113;   (71)  115;  (72)  117; 

(73)  119;  (74.  75)  121;  (76.  77)  124;  (78,  79)  126;  (80)  127;  (81) 
129;   (82)  130;   (83)  131;   (84,  85)  133;   (86)  136;   (87)  138. 
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NEVADA.— (19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77; 
(25)  83;  (26)  99;  (27)  103;  (28)  113;  (29)  124;  (30)  133;  (31) 
135. 

NEW  HAMPSHIRE.— (64)   10;   (62)   13;    (65)   23;    (66)   49;    (67^   68; 

(68)  73;  (69)  76;  (70)  85;  (71)  93;  (72)  101;  (73)  111;   (74)  124. 
NEW  .TERSEY.— (43  N.  J.  Eq.)   3;   (44  N.  J.  Eq.)  6;   (50  N.  J.  L.)  7; 

(51  N.  J.  L.;  45  N.  J.  Eq.)  14;   (4fl  N.  J.  Eq.;  52  N.  J.  L.)   19; 

(47  N.  J.  Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (4'.»  N 
J.  Eq.)  31;  (54  N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.) 
39;  (51  N.  J.  Eq.)  40;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  f57 
N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J.  Eq.;  58  N.  J.  L.)  55;  (59  N. 
J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 
(61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  73;  (63  N.  J. 
L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J.  Eq.) 
83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J. 
Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96; 
(64  N.  J.  Eq.)  97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 
103;  (66  N.  J.  Eq.)  105;  (71  N.  J.  L.)  108;  (67  N.  ,T.  Eq.)  110; 
(68  N.  J.  Eq.;  72  N.  J.  L.)  Ill;  (69  N.  J.  Eq.)  115;  (73  N.  .7.  L.; 
70  N.  J.  Eq.)  118;  (74  N.  J.  L.)  122;  (71  N.  J.  Eq.)  124;  (75  N. 
J.  L.)  127;  (72  N.  J.  Eq.)  129;  (76  N.  J.  L.)  131;  (73  N.  J.  Eq.) 
133;  (77  N.  J.  L.)  134;  (74  N.  J.  Eq.)  135;  (75  N.  J.  Eq.;  78  N.  J. 
L.)  138. 

NEW  YORK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (li8,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (134)  30;  (135) 
SI;  (136)  32;  (137)  33;  (138)  34;  (139)  36;  (140)  37;  (141)  38; 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
51;  (149)  52;  (150)  55;  (151)  56;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  105; (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  113;  (186,  187)  116;  (188)  117;  (184, 
189)  121;  (190,  191)  123;  (192,  193)  127;  (184,  194)  128;  (195) 
133;   (196,  197)  134. 

NORTH  CAROLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;  (118)  54;  (119)  56;  (-120)  58;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98; 
(134)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139,140)  111; 
(137,  141,  142)  115;  (143)  118;  (144)  119;  (145)  122;  (146,  147) 
125;  (148.  149)  128;   (150,  151)  134;   (152)  136;  (153)  138. 

NORTH  DAKOTA.— (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7) 
66;  (8)  73;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  116; 
(15,  Iti)  125;   (17,  18)  138. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56 
Ohio  St.)  60;  (57  Ohio  St.)  63;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;   (72  Ohio  St.)  106;  (73  Ohio'  St.) 


Schedule — Vol.  138.  9 

112;  (74  Ohio  St.)  113;  (75  Ohio  St.)  116;  (7(5  Ohio  St.)  118;  (77 
Ohio  St.)  122;  (78  Ohio  St.)  125;  (79  Ohio  St.)  128;  (80  Ohio  St.) 
131;  (81  Ohio  St.)  125;  (82  Ohio  St.)  137. 

OKLAHOMA.— (20,  21;  1  Okl.  Cr.)  129;  (22)  132;  (23,  24,  25,  26)  138. 

OEEGON.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
52;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
95;  (48)  99;  (44)  102;  (45)  106;  (46,  47)  114;  (48)  120;  (49)  124; 
(50)  126;   (51)  131;   (52)  132;   (53)  133;   (54)  135. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120,  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (128  Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19;  (135,  136 
Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147,  150  Pa.  St.)  SO;  (151  Pa.  St.)  31;  (148  Pa.  St.)  33;  (149, 
152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa. 
St.)  40;  (161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43; 
(164,  165  Pa.  St.)  44;  (166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168, 
169  Pa.  St.)  47;  (170,  171  Pa.  St.)  50;  (172,  173  Pa.  St.)  51; 
(174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53;  (177  Pa.  St.)  55;  (178 
Pa.  St.)'  56;  (179,  180  Pa.  St.)  67;  (181  Pa.  St.)  59;  (182  Pa. 
St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa.  St.) 
65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190 
Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74; 
(194  I'a.  St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa. 
St.)  80;  (198  Pa.  St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.) 
86;  (201  Pa.  St.)  88;  (202  Pa.  St.)  90;  (203,  204  Pa.  St.)  93; 
(205  Pa.  St.)  97;  (206  Pa.  St.)  98;  (207  Pa.  St.)  99;  {'zOS  Pa. 
St.)  101;  (209  Pa.  St.)  103;  (210  Pa.  St.)  105;  (211  Pa.  St.)  107; 
(212  Pa.  St.)  108;  (21.S  Pa.  St.)  110;  (214  Pa.  St.)  112;  ("15 
Pa.  St.)  114;  (216  Pa.  St.)  116;  (217  Pa.  St.)  118;  (217.  218  Pa. 
St.)  120;  (219,  220  Pa.  St.)  123;  (221,  222  Pa.  St.)  128;  (223  224 
Pa.  St.)  132;  (225  Pa.  St.)  133;  (226  Pa.  St.)  134;  (227  Pa.  St.) 
136. 

RHODE  ISLAND.— (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20) 
78;  (21)  79;  (22)  84;  (28)  91;  (24)  96;  (25)  105;  (26)  106;  (27) 
114;  (2H)  125;  (29)  132;  (30)  136. 

SOUTH  CAROLINA.- (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17; 
(33)  26;  (34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39; 
(40)  42;  (41)  44;  (42)  46;  (43)  49;  (44)  51;  (45)  55;  (4(5)  57; 
(47)  58;  (48)  59;  (49)  61;  (50)  62;  (51)  64;  (52)  68;  (53)  69; 
(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 
89;  (63)  90;  (64)  92;  (65)  95;  (66)  97;  (67)  100;  (68)  102; 
(69)  104;  (70)  106;  (71)  110;  (73,  74)  114;  (75)  117;  (73,  76)  121- 
(77)  122;  (78)  125;  (79,  80,  81)  128;  (82)  129;  (83,  84,  So)  137; 
(86)    138. 

SOUTH  DAKOTA.— (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  55; 
(7)  58;  (8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14> 
86;  (15)  91;  (16)  102;  (17)  106;  (18)  112;  (19)  117;  (20)  129; 
(21)  130;  (22)  133. 

TENNESSEE.- (85)  4;  (86^  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25; 
(91)  30;  (92)  36;  (98)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56; 
(98)  60;  (99)  63;  (100)  66;  (KH)  70;  (102)  73;  (108)  76;  (104) 
78;  (105)  80;   (106)  82;   (107)  89;   (108)  91;   (109)  97;   (110)  100; 
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(Ill)  102;  (112)  105;  (113)  106;  (114)  108;  (115)  112;  (IW) 
115;  (117)  119;  (117,  118)  121;  (119)  123;  (120)  127;  (121)  130; 
(122)  135. 

TEXAS.— (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8; 
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Hn  flDemotiam, 


This  volume  had  hardly  taken  on  its  final  form,  the  work 
of  the  printer  and  binder  was  yet  unfinished,  when  the  hith- 
erto tireless  energy  of  the  editor  suddenly  waned,  and  he 
peacefully  passed  away  from  the  scenes  of  human  activity 
in  which  for  two  score  years  he  had  played  so  commanding 
a  part.  To  his  associate  editors,  who  feel  his  loss  as  a  trusted 
friend  and  counselor  as  well  as  a  profound  lawyer  and  ex- 
pounder of  jurisprudence,  remains  the  privilege  of  paying 
this  last  tribute  to  his  memory. 

Abraham  Clark  Freeman  was  the  first  representative  of 
legal  letters  that  the  West  sent  to  the  East,  and  not  to  the  East 
alone,  but  to  the  world  at  large,  for  when  his  treatise  on  the 
"Law  of  Judgments"  came  from  the  press  in  San  Francisco,  it 
won  instant  and  universal  recognition  from  Bench  and  Bar 
wherever  the  jurisprudence  of  Britain  and  America  is  admin- 
istered, and  established  for  the  author  a  reputation  as  a 
law-writer  which,  strengthened  by  his  subsequent  produc- 
tions, will  endure  for  generations  to  come.  Kent,  Story  and 
Cooley,  writing  from  the  East  and  Middle-west,  had  already 
made  an  imperishable  contribution  to  legal  literature.  Now. 
with  the  expansion  of  civilization  westward,  it  devolved 
upon  Freeman  and  Pomeroy  to  make  a  like  contribution  from 
the  Pacific  Coast.  That  they  have  discharged  their  exalted 
trust  faithfully  and  with  consummate  ability  is  attested  by 
the  universal  esteem  in  which  their  works  are  held  by  the 
profession.  None  are  relied  upon  more  frequently  nor  with 
more  confidence.  They  rank  among  the  foremost  legal  pro- 
ductions of  their  century,  and  are  an  unfailing  source  of 
enlightenment  and  inspiration  to  their  readers. 

California,  although  it  was  Mr.  Freeman's  home  for  the 
last  fifty  years  of  his  life,  was  not  his  native  state.  lie  was 
born  in  Hancock  county,  Illinois,  in  1843.  Of  educational 
advantages  he  enjoyed  few  beyond  those  afforded  by  the  dis- 
trict schools.  At  the  age  of  eighteen,  lured  by  the  call  of 
the  Golden  West  which  at  that  time  thrilled  humanity,  he 
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set  out  with  his  father  overland  for  California.  Arriving 
here  he  taught  in  the  schools  of  San  Joaquin  county  for  a 
year  or  two,  after  which  he  directed  his  attention  to  the  law, 
studying  in  the  office  of  Judge  Morris  M.  Estee  at  Sacra- 
mento. His  contemporaries  bear  witness  to  his  indefatigable 
industry  and  marvelous  aptitude  for  grasping  legal  prin- 
ciples— qualities  which  soon  earned  their  reward,  for  in  1864 
he  was  admitted  to  the  Bar,  and  at  once  entered  upon  the 
successful  practice  of  his  profession  in  Sacramento.  Subse- 
quently, as  business  interests  broadened,  and  editorial  ventures 
necessitated  closer  relations  with  his  publishers,  he  removed 
to  San  Francisco,  where  he  continued  in  active  practice  until 
the  infirmities  of  advancing  years  admonished  him  to  retire. 
But  his  literary  labors,  begun  early  in  his  career,  he  pur- 
sued, w^ith  unflagging  zeal,  almost  to  the  last  day  of  his  life. 

His  book  on  "Judgments,"  generally  regarded,  except  by 
himself,  as  his  most  finished  production,  appeared  in  1873. 
Then  in  rapid  succession  followed  his  works  on  "Executions," 
"Cotenancy  and  Partition,"  and  "Void  Judicial  Sales" — 
all  written  before  the  end  of  1877,  and  all  justly  regarded  as 
authority  upon  the  subjects  which  they  treat.  At  this  stage 
of  his  career  he  was  called  to  the  position  of  editor  of  the 
"American  Decisions,"  a  position  made  vacant  at  the  close 
of  the  eleventh  volume  by  the  untimely  passing  away  of  Mr. 
John  Protfatt,  who  with  singular  ability  had  laid  the  founda- 
tions of  that  renowned  series.*  Completing  the  one  hundred 
volumes  of  the  "American  Decisions"  in  1888,  Mr.  Freeman 
became  editor  of  the  "American  State  Reports,"  a  new  pub- 
lication launched  at  that  time  as  a  continuation  of  the 
"American  Reports"  and  "American  Decisions."  and  he 
continued  as  editor  in  chief  of  the  "American  State  Reports" 
down  to  the  present  volume. 

The  fir.st  characteristic  of  Mr.  Freeman  that  compelled 
attention  was  his  prodigious  capacity  for  work.  To  many  a 
lawyer,  even  though  he  were  above  mediocre  ability,  either 
the  editing  of  these  voluminous  works  or  the  carrying  on  of 
the  varied  and  extensive  practice,  might  well  have  seemed 
a  formidable  undertaking.  ]5ut  INlr.  Freeman  never  ai^peared 
to  recognize  anything  remarkable  in  the  discharge  of  both 
the.se  functions  and  the  performance  of  the  enormous  amount 
of    labor   they    involved.     Calm,   self-possessed,    and     unpre- 
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tendingr.  he  stood  at  his  post,  never  ton  fused,  never  over- 
whelmed by  his  work.  Throngrh  all  the  years  of  intense 
activity,  no  adversary  ever  found  him  unprepared,  no  client 
found  him  so  occupied  that  he  could  not  give  counsel,  while 
volume  after  volume,  over  two  hundred  in  all,  passed  through 
his  hands  to  the  printer  with  clock-like  regularity. 

His  dominant  intellectual  quality  was  the  ability  to  grasp 
legal  principles  and  state  them  in  terse,  lucid,  and  unmis- 
takable terms.  However  intricate  and  involved  the  princi- 
ple, however  obscured  by  the  multitudinous  facts  or  decisions 
through  which  it  ran,  he  quickly  identified  it,  brought  it 
forth,  and  clothed  it  in  language  that  carried  conviction. 
This  faculty  he  possessed  to  a  degree  that  has  never  been 
surpassed.  He  was  endowed  with  a  peculiar  incisiveness  of 
thought  which  enabled  him  to  recognize  essentials,  and  essen- 
tials only;  the  nonessential,  the  accidental,  he  unhesitatingly 
swept  aside.  It  was  this  rare  genius,  coupled  with  a  legal 
instinct  to  detect  those  decisions  which  were  of  practical 
utility' and  permanent  value,  that  made  him  pre-eminently 
successful  in  selecting  cases  for  publication  in  the  ''American 
Decisions"  and  "American  State  Reports."  It  is  here  that 
he  has  rendered  his  highest  service  to  the  profession.  Time 
alone  will  demonstrate  how  well  he  has  builded,  and  how  deep 
a  debt  of  gratitude  society  owes  him.  Living  and  laboring  in 
this  field  at  a  period  w^hen  the  very  number  of  decisions  was 
bewildering  the  profession  and  threatening  to  sink  the  law 
into  chaos,  steadfast  and  resolute  he  held  his  course 

"Constant  as  the  northern  star. 
Of  whose  true-fix 'd  and  resting  quality 
There  is  no  fellow  in  the  firmament." 

To  the  casual  observer,  ]\Ir.  Freeman  may  have  appeared 
somewhat  cold  and  self-centered.  But  close  acquaintances 
found  him  a  man  of  pleasing  personality  and  genuine  sym- 
pathy, intensely  interested  in  humanity  and  the  solution  of 
its  problems.  Although  his  services  of  a  strictly  public  char- 
acter were  not  so  extensive  as  they  might  have  been  had 
his  temperament  been  less  modest  and  retiring,  still  he  was 
thoroughly  conversant  with  the  affairs  of  state  and  deeply 
concerned  as  to  their  proper  administration,  while  his  influ- 
ence, invariably  thrown  upon  the  side  of  right  as  he  dis- 
cerned it,  was  constant  and  far-reaching.     For  his  friends  he 
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possessed  a  devotion  and  a  loyalty  that  will  not  be  forgotten. 
And  to  us  whose  privilege  it  has  been  to  be  associated  with 
him  in  his  editorial  labors,  he  revealed  a  genial  friendliness 
and  a  wealth  of  wisdom  that  will  never  be  effaced  from  mem- 
ory. In  his  departure  we  have  sustained  an  irreparable  loss, 
but  we  find  consolation  in  the  reflection  that  the  works  he 
wrought  live  on,  an  ever-present  and  uplifting  influence  in 
the  affairs  of  mankind. 

PETER  V.  ROSS. 

WILLIAM  S.  CHURCH. 

HENRY  G.  TARDY. 
San  Francisco,  July,  1911. 
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Hbrabam  Clark  J'reemam 


Adopted  by  the  Bar  Association  of  San  Francisco,  Friday,  Blay  19,  1911. 


To  the  President,  Officers  and  Members  of  the  San  Francisco 
Bar  Association. 
Gentlemen: — Your  Committee  heretofore  appointed  and 
charged  with  the  duty  of  preparing  a  suitable  memorial  upon 
the  death  of  Hon.  Abraham  Clark  Freeman,  a  member  and 
former  President  of  this  Association,  beg  leave  to  submit  the 
following : 

The  members  of  this  Committee  enjoyed  the  privilege  of 
an  intimate  acquaintance  with  Mr.  Freeman  during  the 
greater  part  of  his  professional  life,  not  only  that  portion 
passed  in  the  city  of  Sacramento,  but  during  the  later  years 
of  his  practice  at  the  San  Francisco  Bar  as  well,  and  came 
to  know  him  both  as  a  man  and  a  lawyer. 

While  as  a  man  Mr.  Freeman  was  in  outward  semblance 
of  a  somewhat  cold  and  impassive  demeanor,  yet  underneath 
the  surface  was  to  be  found  a  warm  and  sympathetic  heart, 
and  a  large  capacity  for  loyal  friendship. 

As  a  lawyer  Mr.  Freeman  early  took  rank  as  one  of  the 
ablest  members  of  the  profession,  not  only  within  his  native 
city,  but  eventually  throughout  the  state  and  beyond  its  con- 
fines, and  during  the  years  of  his  active  work  at  the  Bar 
he  enjoyed  a  large  and  lucrative  practice.  lie  was  a  man 
of  the  highest  integrity  and  unswervingly  devoted  to  his 
clients'  interests.  His  methods  were  of  the  most  exact,  and 
his  cases  were  prepared  with  the  utmost  care  and  nicety; 
and,  when  called,  he  was  always  "ready."  No  one  ever 
knew  him  to  ask  a  continuance  for  other  than  some  unfore- 
seen contingency,  not  arising  through  his  own  fault.  He  was 
himself  always  prepared,  and  came  to  be  dubbed  affection- 
ately among  his  fellows  at  the  Bar  who  knew  his  habits  of 
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practice  <as  "Urndy  Old  Freeman."  While  he  was  courteous 
in  extendin*;  nasonable  indulgence  to  his  adversaries  if  the 
application  had  merit,  he  had  no  use  for  the  man  who  asked 
for  time  simply  to  postpone  the  evil  day.  It  was  against 
his  principles  to  waste  time.  lie  was  an  inveterate  worker 
himself,  and  he  believed  that  others  should  work  likewise. 

While  JNIr.  Freeman  was  in  no  respect  an  orator,  he  was  a 
clear  and  forceful  rea.soner,  with  great  power  of  analysis; 
and  with  his  strong  and  ready  grasp  of  legal  principles  he 
was  ever  a  formidable  antagonist.  As  an  advocate  partici- 
pating successfully  in  many  important  cases,  to  be  found 
in  our  reports;  as  a  distinguished  member  of  the  Convention 
which  framed  the  present  Constitution  of  the  state ;  and 
later  as  a  member  of  the  Commission  for  the  Revision  and 
Codification  of  the  laws  of  the  state,  Mr.  Freeman  has  left 
the  impress  of  his  great  ability  stamped  deeply  upon  our 
jurisprudence  and  our  system  of  laws. 

But  it  is  not  in  these  more  localized  fields  of  his  profes- 
sional work  that  ^Er.  Freeman  has  left  the  most  imperishable 
"footprints  in  the  sands  of  time."  It  was  as  a  law-writer 
that  he  builded  the  greatest  monument  to  his  industry  and 
ability — a  monument  which  makes  any  poor  tribute  we  may 
pay  him  here  pale  into  insignificance.  This  was  the  work  he 
loved,  and  in  this  he  shone.  To  mention  no  other  of  his 
legal  productions,  perhaps  no  text-book  is  more  highly  re- 
garded as  authority,  or  more  generally  quoted  upon  any  sub- 
ject embraced  within  its  pages,  by  Bench  and  Bar  alike, 
than  "Freeman  on  the  Law  of  Judgments."  This  work  is 
an  invaluable  handbot/k  upon  the  entire  subject  upon  which 
it  treats,  and  has  made  Mr.  Freeman's  nanie>  familiar  in 
every  state  and  country  where  the  modern  system  of  English 
jurisprudence  prevails. 

While  the  Committee  appreciate  that  these  meager  sug- 
gestions are  but  inadequate  to  justly  portray  the  character 
and  attainments  of  our  dead  brother,  we  trust  that  they  may 
suffice  to  indicate  that  the  name  Mr.  Freeman  has  left  for 
himself  in  his  profession  is  one  which  cannot  readily  be 
added  to  by  mere  words. 

As  it  is  deemed  meet  and  appropriate  to  his  memory  that 
some  evidence  of  our  honor  and  esteem  be  ])laeed  uf  record 


In  Memoriam.  ix 

with  the  Association,  we  respectfully  recommend  the  adoption 
of  the  following  resolutions: 

Resolved,  That  in  the  death  of  Abraham  Clark  Freeman 
this  Association  has  lost  an  honored  member,  the  legal  pro- 
fession one  of  its  most  learned,  profound,  and  earnest  think- 
ers, and  the  community  a  good  and  loj'al  citizen ; 

Resolved,  That  this  memorial  be  spread  upon  the  minutes 
of  the  Association ;  that  suitable  presentation  thereof  be  made 
to  the  courts;  and  that  an  engrossed  copy  be  sent  to  the 
family  of  the  deceased,  as  an  evidence  of  our  sympathy  and 
condolence. 

KespectfuUy  submitted, 

WM.  C.  VAN  FLEET, 

Chairman. 
GEORGE  E.  BATES, 
D.  E.  ALEXANDER, 

Committee. 
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ABRAHAM  CLARK  FREEMAN  was  bora  in  Illinois  in 
1843.  He  came  from  vigorous,  but  undistinguished,  pioneer 
stock.  In  1861  he  moved,  with  his  parents,  to  California. 
He  was  then  a  tall,  angular,  awkward  boy  of  retiring  dis- 
position. His  opportunities  for  education  had  been  meager 
and  confined  to  elementary  studies,  yet  almost  solely  by  his 
own  efforts  he  prepared  himself  to  teach  in  the  country 
schools,  which  was  his  first  occupation  in  this  state.  While 
teacbing  he  continued  his  self-education,  and  after  accumu- 
lating a  small  sum  of  money  came  to  Sacramento  City  to 
study  law. 

He  began  his  legal  studies  in  the  office  of  Hon.  Morris  M. 
Estee,  then-  district  attorney  of  Sacramento  county. 

With  that  remarkable  aptitude  and  industry  which  dis- 
tinguished him  in  after  years,  young  Freeman  made  rapid 
progress  and  was  licensed  to  practice  law  in  1864.  He  at 
once  entered  upon  the  practice  of  the  profession,  and  from 
the  beginning  exhibited  the  mental  qualities  and  character- 
istics which  later  gave  him  such  wide  renown.  The  first  years 
of  his  practice  were,  however,  accompanied  with  that  struggle 
which  is  so  frequently  the  lot  of  young  men  without  wealth 
or  influence,  but  these  trials  he  bore  with  cheerful  confidence 
and  fortitude.  In  the  interim,  after  his  admission  to  the 
Bar  and  before  he  had  obtained  an  established  practice,  he 
wrote  his  first  book,  the  great  work  known  as  "Freeman  on 
Judgments,"  which  was  published  in  1873.  It  at  once  took 
high  rank,  and  already  has  reached  its  fourth  edition,  and 
in  all  English-speaking  countries  is  the  recognized  and  stand- 
ard authority  on  the  important  subject  of  which  it  treats. 
The  publication  of  this  book  immediately  gave  its  young 
author  a  world-wide  renown.  The  older  members  of  the 
Bar,  who  can  recall  the  adverse  and  discouraging  conditions 
under  which  this  book  was  written,  can  testify  that  its  pro- 
duction was  the  work  of  no  ordinary  man.  The  "Law  of 
Judgments"  was  followed  shortly  by  his  work  on  "Cotenancy 
and  Partition,"  which  was  issued  in  1874,  and  soon  after 
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by  his  learned  and  exhaustive  treatise  on  the  law  of  "Execu- 
tions," which  came  from  the  press  in  1876.  The  great  work 
of  his  life  began,  however,  in  1879,  when  he  became  editor 
of  the  "American  Decisions,"  after  the  first  twelve  volumes 
had  been  issued.  Mr.  Freeman  was  editor  of  eighty-eight 
volumes  of  "American  Decisions"  and  one  hundred  and 
thirty-eight  volumes  of  "American  State  Reports."  and  was 
actively  engaged  in  this  important  editorial  work  for  thirty- 
two  years.  The  "notes"  written  by  him,  and  contained  in 
these  publications,  would,  if  gathered  together,  constitute  a 
voluminous  and  exhaustive,  and  at  the  same  time  an  accurate 
and  concise,  encyclopedia  of  the  law  as  recognized  and 
administered  wherever  judicial  proceedings  are  conducted  in 
the  English  language.  While  engaged  in  this  editorial  labor 
he,  from  time  to  time,  revised  for  new  editions  his  great 
publications  on  "Judgments,"  "Executions"  and  "Coten- 
ancy and  Partition,"  and  also  found  time  to  write  the  ex- 
haustive monograph  on  "Partition"  which  appears  in  Volume 
30  of  the  "Cyclopedia  of  Law  and  Procedure."  He  was  like- 
wise a  frequent  contributor  to  various  law  journals  of  well- 
written,  incisive  and  authoritative  articles  on  important 
legal  subjects.  He  was  not,  however,  like  many  authors — a 
mere  theorist.  During  all  this  time  he  was  actively  engaged 
in  the  practice  of  the  law,  and  had  an  extended  and  respon- 
sible business,  which  he  conducted  in  a  successful  manner 
and  to  the  satisfaction  of  his  numerous  clients. 

He  had  little  taste  for  public  life  and  never  sought  political 
honors,  but  in  1878  he  was  a  member  of  the  Convention  which 
framed  the  present  Constitution  of  California,  and  subse- 
quently, under  appointment  of  the  Governor,'  prepared  the 
bills  necessary  to  be  enacted  to  bring  the  laws  into  harmony 
with  the  Constitution.  He  served  for  about  ten  years  as  a 
trustee  of  the  State  Library,  and  for  four  years  was  one  of 
the  Code  Commissioners  of  the  state.  He  never  shirked  nor 
neglected  any  work  intrusted  to  him.  His  entire  life  was  one 
of  ceaseless  industry.  The  amount  of  work  done  by  him 
was  prodigious,  and  the  ease  and  accuracy  with  which  he 
accomplished  it  were  some  of  his  distinguishing  traits.  But 
his  life  of  steady  toil  in  no  way  narrowed  or  hardened  him. 
He  at  all  times  remained  generous,  cheerful  and  hopeful,  and 
took  at  all  times  an  active  interest  in  the  affairs  of  his  time. 
His  views  were  prugressive-  he  accepted  the  developments  of 
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progress  with  confident  faith  that  they'  could  be  and  should 
be  made  to  work  out  only  human  betterment.  He  was  free 
from  egotism,  and  possessed  of  a  natural  diffidence  which, 
sometimes  misunderstood,  made  him  appear  to  strangers  to 
be  distant,  cold  and  proud.  Yet  he  possessed  social  talents 
of  a  high  order,  and  to  the  fortunate  few  to  whom  he  revealed 
himself  he  disclosed  a  variet}^  of  interest,  a  depth  of  wisdom, 
a  richness  of  humor,  and  a  sympathetic  disposition  both 
marvelous  and  charming.  With  his  friends  he  was  a  most 
agreeable,  entertaining  and  lovable  companion.  lie  was  un- 
spoiled by  success,  and  had  that  gentleness  and  simplicity 
which  mark  true  greatness.  His  estimates  of  men  and  affairs 
were  invariabl}^  liberal,  just  and  fair.  He  was  not  con- 
tentious, and  his  breadth  of  view  and  charity  of  judgment 
kept  him  from  heated  partisanship  and  factional  strife. 

In  matters  political  he  held  positive  views.  He  believed 
strongly  in  political  freedom,  and  scorned  party  government 
through  intrigue,  or  the  improper  or  undue  domination  of 
individuals  or  factions.  Adherence  to  such  views  led  him 
early  to  prefer  personal  freedom  to  official  distinction,  and 
to  abandon  all  aspirations  for  political  distinction.  Ever 
mindful  of  his  duties  to  society,  he  preferred  to  discharge 
those  obligations  in  the  less  conspicuous  but  no  less  useful 
and  honorable  field  in  which  he  labored. 

Abraham  Clark  Freeman  was  a  man  of  great  but  quiet 
courage.  The  well-matured  convictions  which  he  possesised, 
he  was  ready  on  all  proper  occasions  strongly,  but  modestly, 
to  assert  and  defend. 

All  his  writings  disclose  that  he  was  master  of  clear,  elegant, 
and  forj^eful  expression.  Few  writers  have  ecjualed  him  in 
terseness  and  accuracy.  His  pleadings,  of  which  there  are 
volumes  on  file  with  the  clerk  of  this  court,  are  models  of 
legal  form  and  of  lucid  statement.  His  power  of  analysis 
was  extraordinary.  With  remarkable  ease  and  readiness  he 
would  grasp  and  solve  the  most  confused  and  apparently  in- 
tricate questions,  quickly  stripping  the  controversy  of  non- 
essentials, and  disclosing  the  simple  principles  involved. 

As  a  Avriter  of  law-books  and  an  author  of  legal  literature 
Mr.  Freeman  stood  in  the  front  rank.  High  authorities  have 
spoken  of  him  as  the  most  able  law-writer  of  his  time,  and 
the  volume  and  quality  of  his  work  would  seem  to  justify  such 
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estimate.     For  condensation,  variety,  lucidity  and  accuracy 
he  probably  had  no  equal. 

The  value  of  the  life  work  of  this  man  cannot  be  estimated. 
He  was  a  strong  factor  in  the  reformation  of  the  literature 
of  the  law  and  a  powerful  influence  for  uniformity  of  law 
and  procedure  throughout  the  nation.  His  legal  writings 
have  been  so  voluminous,  varied  and  accurate  as  to  cover  the 
entire  field  of  Anglo-Saxon  jurisprudence.  His  work  has 
left  a  permanent  impression  upon  social  order,  and  helped 
to  elucidate  and  simplify  the  principles  by  which  men  are 
held  together  in  civilized  society. 

His  friends — those  who  best  knew  his  power — would  have 
liked  to  have  seen  him  become  a  great  judge,  or  placed  in 
some  conspicuous  official  position  where  his  abilities  would 
have  been  more  noted  and  applauded.  But  it  was  pr' bably 
better  that  his  great  work  should  be  done  as  it  was,  quietly 
and  inconspicuously,  and  in  steadily  helping  to  build  strong 
and  sure  the  foundations  of  society.  He  worked  faithfully 
almost  to  the  end,  and  died  quietly  in  his  home  in  San  Fran- 
cisco on  April  11,  1911.  His  death  was  strangely  unheralded. 
but  this  is  understood  when  we  remember  that  he  lived  for 
higher  things  than  temporary  applause. 

He  rests  to-day  in  the  peace  of  a  true  victory. 

The  Bar  of  Sacramento,  of  which  for  so  many  years  he  was 
a  brilliant  ornament,  and  to  many  of  whose  members  he 
was  a  loving  and  helpful  friend,  offers  this  tribute  to  the 
life  and  labors  of  Abraham  Clark  Freeman.  We  offer  his 
work  as  a  lawyer  as  a  model  and  inspiration  to  the  profession. 
We  offer  his  life  as  an  example  of  great  talents  pobly  used. 

In  announcing  his  death,  we  grieve  for  the  loss  of  a  friend, 
and  feel  deep  regret  for  the  loss  to  our  profession.  But  our 
sorrow  is  mingled  with  a  feeling  of  triumph  and  tempered  l\v 
the  pride  we  take  in  his  progressive,  successful  and  noble 
life,  and  by  the  gratitude  we  feel  that  he  should  have  been 
so  long  spared  to  do  the  useful  work  in  which  his  life  and 
energies  were  employed.  He  has  builded  for  himself  a  last- 
ing  monument. 
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The  splendid  usefulness  and  simple 'dignity  of  this  great 
man's  life  forbid  further  words  of  eulogy. 

A.  C.  HINKSON, 

Chairman. 
S.  SOLON  HOLL, 
CLINTON  L.  WHITE, 
PETER  J.  SHIELDS, 
C.  T.  JONES, 

Committee. 

Adopted  by  the  Bar  As.sociation  of  Sacramento  county, 
May  17,  liJU. 

S.  LUKE  HOWE, 

Secretary. 

Presented  to  the  superior  court  of  the  county  of  Sacra- 
mento, state  of  (  alifornia.  and  spread  at  length  upon  the 
minutes  of  said  court,  ^lay  17,  1911. 

[Seal]     •  E.  F.  PFUND, 

Clerk. 
By  II.  P.  Sargent, 

Deputy. 

Presented  to  and  filed  as  a  record  of  the  supreme  court  of 
the  state  of  California  June  5,  1911. 

B.  GRANT  TAYLOR. 

Clerk. 
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HUTCIIERSON  v.  STATE. 

[165  Ala.  16,  50  South.  1027.] 

CEIMINAL  TRIAL — Argument  of  Counsel. — Where  the  de- 
fendant in  a  homicide  case  has  testified  that  she  was  sick  at  the 
time  of  the  killing,  and  that  a  certain  physician  attended  her,  it  is 
reversible  error  for  the  state  in  argument  to  ask,  "Why  didn't  the 
judge  bring  Doctor  Mason  and  show  you  by  him  that  he  was  doctor- 
ing her?"  when  the  physician  resided  in  the  state  and  was  not 
less  accessible  to  the  prosecution  than  to  the  defense,     (p.  18.) 

HOMICIDE — Self-defense — Evidence  of  Prior  Beating. — Where 
a  woman  interposes  the  plea  of  self-defense  in  a  prosecution  for  kill- 
ing her  husband,  evidence  that  he  had  on  former  occasions  beaten 
her  is  properly  excluded,     (p.  18.) 

HOMICIDE — Self-defense — Duty  of  Wife  to  Retreat. — Where 
a  wife  interposes  the  plea  of  self-defense  in  a  prosecution  for  killing 
her  husband,  she  is  entitled  to  an  instruction  that  when  living  with 
him  in  his  house,  his  home  is  her  home,  and  the  law  imposes  no  duty 
upon  her  to  retreat  to  avoid  a  difficulty,  even  with  him,  if  she  is 
free  from  fault  in  bringing  on  the  difficulty,     (p.   18.) 

Cora  Iliitcherson  was  convicted  of  murder  in  the  second 
degree,  and  appealed.  The  oral  charge  of  the  court  referred 
to  in  the  opinion  is  as  follows:  "The  defendant  sets  up  self- 
defense  in  this  case,  and  before  she  can  avail  herself  of  it 
she  must  reasonably  satisfy  you  that  her  life  was  in  danger, 
either  real  or  apparent,  and  that  she  had  no  safe  mode  o± 
escape." 

Charge  1,  referred  to  in  the  opinion,  follows:  "I  charge 
that,  when  the  wife  is  living  with  the  husband  in  his  house, 
his  home  is  her  home,  and  the  law  imposed  no  duty  upon 
her  to  retreat  to  avoid  a  dii'ficuity,  even  with  her  luisband. 
if  she   was   free   from   fault  in  bringing  on  the  difficulty," 

Ilybart  &  Burns,  for  the  appellant. 

Alexander  M.  Garber,   attorney   general,  for  the  state. 

Am.  St.  Rep.,  Vol.  138 — 2        (17) 
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*''  McCLELLAN,  J.  The  defendant  was  adjudged  guilty 
of  murder  (second  degree)  of  her  husband,  the  tragedy- 
taking  place  within  their  common  abode.  The  justification 
set  up  was  self-defense.  There  was  evidence  tending  to  sup- 
port this  defense. 

In  argument  to  the  jury,  the  representative  of  the  state 
said:  "Gentlemen  of  the  jury,  why  didn't  the  defendant 
bring  Dr.  Mason  here,  and  show  you  by  him  that  he  was  doc- 
toring her?"  Seasonable  objection  and  motion  to  exclude 
this  statement  were  overruled.  It  appears  that  the  defend- 
ant testified  to  Dr.  Mason's  professional  attendance  upon  her, 
and  that  she  was  sick  at  the  time  of  the  killing.  From  the 
bill  it  appears  that  Dr.  Mason's  place  of  residence  was  Excel, 
Alabama.  It  does  not  appear  that  this  physician  was  not 
as  accessible  to  the  prosecution  as  to  the  defense.  Under  such 
circumstances  as  this  record  shows,  the  solicitor's  quoted 
statement  was  improper,  and  should  have  been  disallowed: 
Crawford  v.  State,  112  Ala.  1,  23,  21  South.  214;  Bates  v. 
^Morris,  101  Ala.  282,  13  South.  138 ;  Brock  v.  State,  123  Ala. 
24,  26  South.  329. 

^*  The  fact,  if  so,  that  deceased  had,  on  former  occasions, 
beat  her,  was  properly  excluded. 

The  part  of  the  oral  charge  excepted  to  was  erroneous. 

Charge  1,  given  for  the  defendant,  announced  the  law 
applicable  to  the  nonduty  of  the  defendant  to  retreat  under 
the  circumstances  hypothesized. 

For  the  error  first  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 

Dowdell,  C.  J.,  and  Simpson  and  Mayfield,  JJ.,  concur. 


The  Law  of  Self-defense  is  discussed  in  the  notes  to  State  v.  Sumner, 
74  Am.  St.  Eep.  717;  State  v.  Gordon,  109  Am.  St.  Eep.  804.  A  per- 
son attacked  in  his  own  house  or  domicile  is  not  bound  to  retreat  in 
order  to  avoid  killing  his  adversary:  Palmer  v.  State,  9  Wyo.  40, 
87  Am.  St.  Eep.  910;  Elder  v.  State,  69  Ark.  648,  86  Am.  St.  Eep. 
220.  And  one  within  the  curtilage  of  his  dwelling  is  in  fact  and  in 
law  within  his  dwelling,  and  is  not  bound  to  retreat  before  the  violent 
assault  of  a  trespasser:  State  v.  Brooks,  79  S.  C.  144,  128  Am.  St. 
Eep.  836. 
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SINGER  V.  SINGER. 

[165  Ala.  144,  51  South.  755.] 

EQUITY — Multifariousness. — Even  When  There  Is  l)ut  One 
Defendant,  a  bill  is  multifarious  which  seeks  relief  as  to  two  distinct 
subjects  having  no  connection  with  or  dependence  upon  each  other, 
(p.  19.) 

EQUITY. — Multifariousness  is  Described  as  the  Joinder  of  dis- 
tinct and  independent  matters,  thereby  confounding  them;  or  the 
uniting,  in  one  bill,  of  several  matters  perfectly  distinct  and  con- 
nected against  one  defendant,     (p.  19.) 

DIVORCE — Enforcement  of  Property  Rights — Multifariousness. 
A  bill  by  a  wife  praying  a  divorce,  and  that  the  defendant  be  re- 
quired to  convey  to  her  land  which  stands  in  his  name  but  which 
lias  been  paid  for  with  her  funds,  is  not  demurrable  because  multi- 
farious,    (pp.  19,  22.) 

Strother,  Hines  &  Fuller,  for  the  appellant. 

E.  M.  Oliver  and  Charles  S.  Moon,  for  the  appellee, 

145  SIMPSON,  J.  The  bill  in  this  case  was  filed  by  the 
appellee  ag-ainst  the  appellant,  praying  a  divorce  a  vinculo, 
and  also  that  the  defendant  be  required  to  convey  to  her 
certain  lands  which  had  been  paid  for  with  funds  belonging 
to  the  complainant,  or  that  the  court  will  devest  the  legal 
title  to  said  lands  out  of  the  respondent  and  vest  the  same  in 
eomplainant.  This  appeal  is  from  a  decree  overruling  a  de- 
murrer to  the  bill. 

The  question  of  multifariousness  in  bills  in  equity  has  been 
perplexing  to  courts  and  text-writers;  so  much  so  that  it  has 
sometimes  been  said  that  no  general  rules  can  be  made  appli- 
cable to  every  case,  but  the  circumstances  of  each  case  must 
largely  govern  the  discretion  of  the  court.  We  have  recently 
considered  the  subject  at  some  length,  and  referred  to  the 
general  rules  suggested  by  eminent  text-writers:  Bently  v. 
Barnes,  355  Ala.  659,  47  South.  159.  The  question  comes 
up  more  frequently  where  there  are  several  parties,  variously 
interested  in  the  matters  of  litigation,  although  it  is  a  rule 
that,  even  where  there  is  but  one  defendant,  a  bill  is  multi- 
farious which  seeks  relief  as  to  two  distinct  subjects  having 
no  connection  with  or  dependence  on  each  other.  In  our  own 
case  of  Heinz  v.  White,  105  Ala.  670,  17  South.  185,  the  bill 
was  held  to  be  multifarious,  because  the  facts  averred  were 
inconsistent,  and  the  rights  of  the  complainant  under  the  two 
phases  of  the  bill  were  inconsistent  with  each  other,  and  the 
relief  praved  was  whollv  different.  In  the  case  of  Truss 
^^«  V.  .AJiller,  116  Ala.  494.  22  South.  86,  we  said  that,  while 
multifariousness  is  not  capable  of  accurate  definition,  "it  is 
described  generally  as  the  joinder  of  distinct  and  independent 
matters,  thereby  confounding  them;  or  the  uniting,  in  one 
bill,   of  several   matters   i)erfectly   distinct   and   unconnected 
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a<rainst  one  defendant."  In  that  case  this  court  held  that  a 
bill  which  sought  contribution  from  one  joint  maker  of  a  note 
secured  by  a  mortgage,  and  also  that  a  portion  of  the  land  be 
declared  subject  to  a  vendor's  lien,  etc.,  was  not  multifarious. 

The  only  cases  referred  to  in  the  brief  of  the  appellant  is 
that  of  Prickett  v.  Prickett,  147  Ala.  494,  42  South.  408,  and 
it  is  probably  nearer  to  this  case,  in  facts,  than  any  case  we 
have.  The  bill  in  that  case  "sought  to  enforce  a  resulting 
trust  in  lands,  and,  at  the  same  time,  on  independent  aver- 
ments, sought  to  have  alimony  decreed  to  complainant  out  of 
the  estate  of  the  respondent."  This  court  said:  "These  were 
■distinct  and  separate  subjects,  and  in  no  way  connected  the 
one  with  the  other.  The  relief  prayed  for  is  likewise  separate 
and  distinct.  The  bill,  therefore,  was  demurrable  for  multi- 
fariousness." That  was  not  a  bill  for  divorce,  but  sought 
to  have  a  resulting  trust  declared  in  the  land,  and  also  to 
compel  the  husband  to  provide  for  the  maintenance  and  sup- 
port of  his  wife. 

In  the  case  of  People  v.  Morrill,  26  Cal.  336,  the  bill  prayed 
that  a  patent  (from  the  state)  be  canceled,  that  one  of  the 
defendants  be  enjoined  from  prosecuting  certain  suits  for 
taking  asphaltum  from  the  land,  and  from  removing  asphal- 
tum.  The  court  said  that  the  objection  of  multifariousness 
"is  in  many  cases  a  matter  of  discretion,  and  no  general  rule 

can  be  laid  down  on  the  subject The  parties  are  all 

interested  in  the  principal  question  raised  by  the  complaint; 
the  issues  tendered  ^'^'^  are  simple,  and  foreshadow  no  em- 
barrassment to  a  convenient  and  orderly  trial;  and  by  the 
joinder  objected  to  a  multiplicity  of  suits  has  been  avoided." 
The  bill  was  consequently  held  not  midtifarious. 

In  a  case  in  the  New  Jersey  chancery  court,  where  it  was 
sought  to  prosecute  in  the  same  action  a  claim  against  the 
executor  and  against  the  estate,  the  court  said:  "No  general 
rule  defining  what  causes  of  action  may  properly  be  joined 
and  what  cannot  can  be  laid  down.  The  qilestion  is  always 
one  of  convenience  in  conducting  a  suit,  and  not  of  principle, 
and  is  addressed  to  the  sound  discretion  of  the  court  (citing 
cases).  If  it  appears  that  the  causes  of  action  or  claims  are  so 
dissimilar  or  distinct  in  their  nature  that  they  cannot  be 
heard  and  determined  together,  but  must  be  heard  piece- 
meal— first  one  and  then  the  other — a  clear  ease  of  misjoinder 
is  presented ;  but  where  a  complainant  has  two  good  causes  of 
action,  each  furnishing  tlie  foundation  of  a  separate  suit,  one 
the  natural  outgrowth  of  the  other  or  growing  out  of  the  same 

subject  mailer and  the  suit  has  a  single  object,  thcy 

iwAV  he  properly  joined,  and  the  objection  of  multifariousness 
or  niis'itiiMhi-  wii!  not  l)e  sustained";  citing  authorities: 
Ferry  v.  Lall.le,  27  X.  J.  Fj[.  ll'J. 
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In  another  case,  in  the  same  court,  An  which  the  Mndow 
set  up  an  equitable  estate  in  the  lands  of  her  husband's 
estate,  and  prayer  also,  in  the  alternative,  that  dower  be 
assi<,nied  for  her  in  the  same,  the  court  said:  "But  tlie  court 
not  only  may,  but  must  of  necessity,  inquire  of  what  estate 
the  husband  died  seised,  and  this  involves  an  inquiry  into 
the  nature  and  character  of  the  husband's  right  to  the  estate. 
....  An  objection  to  a  bill  on  the  ground  of  multifarious- 
ness frequently  resolves  itself  into  a  question  of  expediency. 
On  the  one  ^^**  hand,  the  bill  should  be  sufficiently  extensive 
to  answer  the  purposes  of  complete  justice;  on  the  other  hand, 
distinct  and  independent  matters  are  not  to  be  united  in 
the  same  bill.  These  matters  in  this  bill  are  not  so  distinct 
and  independent  as  technically  to  constitute  the  vice  of  mul- 
tifariousness": Rockwell  V.  Morgan,  13  N.  J.  Eq.  384. 

It  is  stated  that  "the  rule  in  equity  has  always  been  that 
property  shall  be  restored  to  the  wife,  upon  a  dissolution  of 
the  marriage,  because  of  the  husband's  misconduct,  which 
belonged  to  her  at  the  time  of  the  marriage,  and  which  the 
husband  had  secured  by  unfair  means  to  be  vested  in  him 
(14  Cyc.  790);  also,  that  "Ordinarily  an  application  for  a 
restoration  or  division  of  property  may  be  made  separately 
or  be  included  in  the  petition  for  divorce":  14  Cyc.  792,  793. 

Some  of  the  cases  referred  to  in  the  text  cited  seems  to  rest 
upon  a  statute  (Meehan  v.  Meeha:n,  2  Barb.  377;  Holmes  v. 
Holmes,  4  Barb.  295)  ;  but  in  the  case  last  cited  the  point 
was  made  that  the  statute  provided  only  for  the  case  of  a 
divorce  a  vinculo,  and  was  not  applicable  to  a  cause  of 
divorce  a  mensa,  and  the  court  says:  "I  understand  that 
courts  of  equity,  in  cases  of  divorce  or  separation,  independ- 
ent of  the  statute  referred  to,  have  the  power  of  restoring  to 
the  wife  the  whole  or  a  portion  of  her  property,  and  of  re- 
straining the  husband  from  receiving  gifts  or  legacies  to  her 
after  such  divorce  of  separation." 

The  supreme  court  of  Mississippi  held  that  on  a  divorce 
a  vinculo  "the  property  which  he  obtained  by  marriage  will 
be  decreed  to  the  wife"  (Tewksbury  v.  Tewksbury,  4  How. 
(Miss.)  109)  ;  but  the  case  upon  which  this  case  is  based  seems 
to  be  incomplete  in  the  book,  and  does  not  decide  the  point. 

^■^^  The  supreme  court  of  Texas  holds  that  in  granting  a 
divorce  the  court  may  make  a  division  of  the  community  prop- 
erty ;  but  that  seems  to  be  based  on  a  statute,  and  probably 
results  from  the  law  in  regard  to  community  property  in  that 
state :  Trimble  v.  Trimble,  15  Tex.  18. 

The  supreme  court  of  Wisconsin  seems  to  take  it  as  a  mat- 
ter of  course  that,  in  granting  a  decree  for  divorce,  the  court 
will  render  a  judgment  for  the  return  to  the  wife  of  her 
separate  money  and  j'l'opertv :  Pauly  v.  Pauly,  69  Wis.  420, 
34  N.  W.  512. 
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The  supreme  court  of  Tennessee  decreed  a  divorce  and 
that  the  wife's  property  (which  the  husband  had  promised  to 
settle  on  her,  but  had  not)  be  restored  to  her:  Sharp  v.  Sharp, 
2  Sneed,  496. 

One  of  the  grounds  of  equitable  jurisdiction  is  to  avoid  a 
multiplicity  of  suits,  and  where  the  only  two  parties  inter- 
ested are  before  the  court,  and  there  is  no  repugnancy,  and 
no  mixing  of  incongruous  subjects,  there  seems  to  be  no  reason 
why  it  should  be  necessary  to  have  two  suits.  In  fact,  in  the 
present  case,  there  is  no  question  about  the  right  to  provide 
alimony,  and,  in  order  to  act  intelligently  on  that  question, 
it  is  necessary  that  the  court  ascertain  what  property  the 
husband  ha^  and  what  property  the  wife  has,  and  if  the  point 
is  raised  that  certain  property,  standing  in  his  name,  really 
belongs  to  her,  it  seems  that  this  is  the  most  convenient  and 
appropriate  time  and  way  to  settle  that  matter,  in  order  that 
complete  justice  may  be  accomplished. 

The  decree  of  the  chancellor  is  affirmed. 

Dowdell,  C.  J.,  and  McClellan  and  Mayfield,  JJ.,  concur. 

Equity  has  Jurisdiction  to  Grant  Divorces  and  Enforce  Trusts,  and 
if  the  parties  join  in  the  trial  of  both  questions  in  one  suit  they  are 
bound  by  the  decree  when  neither  appeals  therefrom.  Carnahan  v. 
Carnahan,  143  Mich.  390,  114  Am.  St.  Eep.  660.  In  Van  "Vleet  v.  De 
Witt.  200  111.  153,  65  N.  E.  677,  it  is  said  that  in  divorce  proceedings 
the  rights  of  the  wife  in  the  real  estate  of  her  husband  may  be  de- 
termined, and  that  if  the  rights  of  third  parties  are  involved  in  such 
determination,  they  may  be  brought  before  the  court  and  their  in- 
terests settled.  In  Prouty  v.  Prouty,  4  Wash.  174,  29  Pac.  1049,  it  is 
affirmed  that  in  an  action  for  divorce  and  alimony  there  is  no  mis- 
joinder in  making  defendants  persons  to  whom  the  plaintiff  alleges 
that  her  husband  has  fraudulently  conveyed  his  property,  and  asking 
that  the  conveyance  be  set  aside  and  she  awarded  alimony  out  of  the 
property.  But  according  to  Eeed  v.  Reed,  70  Neb.  779.  98  N".  W.  7^>. 
property  rights  not  growing  out  of  the  marriage  relation  cannot  be 
joined  in  an  action  for  divorce,  nor  equitable  relief  be  prayed  for 
in  divorce  proceedings.  For  decisions  on  the  power  of  the  court  in 
divorce  proceedings  to  make  a  division  of  property*  between  the  par- 
ties, see  Brenger  v.  Brenger,  142  Wis.  26.  135  Am.  St.  Rep.  1050; 
Grow  V.  Grow,  134  Ky.  816,  135  Am.  St.  Rep.  440;  Fall  v.  Fall,  75 
Neb.  120,  121  Am.  St.  Rep.  767;  Huffman  v.  ITufTman,  47  Or.  610, 
114  Am.  St.  Rep.  943;  Carnahan  v.  Carnahan,  143  Mich.  390,  114 
Am.  St.  Eep.  660;  Col«  v.  Cole,  142  111.  19,  34  Am,  St.  Eep.  56. 
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HATMBY  V.  HAMBY. 

[165  Ala.  171,  51  South.  732.] 

COTENANCY.— A  Widow  is  not  a  Cotenant  With  the  Heirs 
of  her  husband,     (p.  24.) 

PARTITION. — Heirs  cannot  Maintain  a  bill  for  partition 
against  the  widow  of  their  ancestor,      (p.  24.) 

PARTITION — Purpose  of  Compulsory  Division. — Statutes  for 
compulsory  partition  among  tenants  in  common  are  for  the  purpose  of 
avoiding  tlie  mischief  which  may  grow  out  of  vicious  assertions  by 
cotenarts  of  their  right  to  possession  of  every  part  of  the  land  to 
the  embarrassment  of  others  having  the  same  right,     (p.  24.) 

PARTITION. — Heirs  cannot  have  Partition  pending  the  para- 
mount right  of  the  widow  to  acquire  dower  or  homestead,     (p.  24.) 

DOWER — Proceedings  for  Assignment. — It  is  not  the  Duty  of 
a  widow  to  proceed  for  the  assignment  of  dower.  She  may  await 
the  action  of  the  heirs  or  personal  representatives,     (p.  24.) 

DOWER. — Creditors  of  the  Deceased  Owner  of  Land,  entitled 
to  the  present  payment  of  their  debts,  may  have  the  land  sold  sub- 
ject to  the  widow's  dower  right,  and  she  may  consent  that  her  dower 
be  sold  with  the  residue  of  the  land,  so  as  to.  vest  a  complete  title  in 
the  purchaser,      (p.  24.) 

EQUITY — Jurisdiction  of  Estate  of  Decedent. — If,  on  a  bill 
filed  for  that  purpose,  a  chancery  court  assumes  jurisdiction  of  the 
administration  of  an  estate  of  a  decedent,  all  incidental  questions 
may  and  must  be  there  settled,  and  nothing  can.  thereafter  be  done  in 
the  probate  court,      (p.  24.) 

PARTITION— Administration  of  Estate  of  Deceased.— A  bill 
for  partition  among  heirs  does  not  necessarily  involve  the  adminis- 
tration of  the  estate  of  the  deceased  owner,  nor  necessarily  draw 
to  the  chancery  court  jurisdiction  of  such  administration,      (p.  25.) 

PARTITION — Jurisdiction  of  Chancery  and  Probate  Courts. — 
If  a  bill  by  heirs  for  partition  does  not  seek  to  have  the  estate  of 
the  deceased  owner  administered  in  the  chancery  court,  but  proceeds 
on  the  theory  that  no  administration  is  necessary,  a  plea  alleging 
that  after  the  filing  of  the  bill  the  probate  court  assumed  jurisdic- 
tion, appointed  an  administrator,  and  allotted  a  homestead  to  the 
widow,  and  alleging  that  the  remainder  of  the  estate  is  subject  to 
dower  and  that  there  are  debts  for  the  payment  of  which  there  is 
no  personal  property,  will  be  sustained  and  the  administration  al- 
lowed to  proceed  in  the  probate  court,  unless  the  bill  is  amended  by 
setting  up  the  proceedings  in  the  probate  court,  and  praying  a  re- 
moval of  the  administration  into  the  chancery  court  where  all  ques- 
tions may  be  settled,     (p.  25.) 

S.  L.  &  E.  E.  Cox,  for  the  appellant. 

Curiy  &  Robinson  and  I.  R.  Hinton,  for  the  appellee. 

^'^  SAYRE,  J.  This  is  a  bill  for  the  partition  of  lands^ 
two  hnndred  acres — with  a  prayer  in  the  alternative  for  a 
.sale  ^'''  for  division  in  the  event  a  partion  cannot  be  had, 
jitul  was  filed  November  21,  1907.  The  land  had  been  owned 
;i'i<l  occupied  by  A.  P.  Ilamby,  non-  deceased,  and  the  parties 
r.rc  his  heirs  at  law  and  his  widow,  the  last  named  being 
iu;uie  a  i)arty  defendant  to  the  bill,  with  the  allegation  that 
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the  interests  of  both  complainants  and  defendant  are  sub- 
ject to  her  right  of  dower.  The  bill  has  nothing  to  say  in 
respect  to  the  possession  of  the  lands  subsequent  to  the  death 
of  Ilamby,  nor  anything  in  respect  to  the  widow's  claim  or 
possession  of  homestead.  It  is  alleged  that  decedent  died 
IMarch  20,  1907,  owing  no  debts,  and  that  there  had  been  no 
administration  of  his  estate.  On  November  2,  1908,  a  plead- 
ing was  filed  by  all  the  defendants,  which  the  parties  and  the 
chancellor  seem  to  have  concurred  in  treating  as  a  single  plea. 
In  three  paragraphs  this  plea  set  up  in  bar  of  the  bill  (1)  that 
certain  one  hundred  and  sixty  acres  of  the  land  had  been  set 
apart  by  the  probate  court  as  a  homestead  exemption  to  the 
widow;  (2)  that  the  remainder  of  the  tract  was  subject  to 
the  quarantine  and  dower  rights  of  the  widow;  and  (3)  that 
the  estate  of  Hamby,  deceased,  owed  debts,  for  the  payment 
of  which  there  was  no  personal  estate,  and  that  an  adminis- 
trator had  been  appointed.  We  take  this  plea  to  mean  that 
the  probate  court  had  undertaken  to  assume  jurisdiction,  and 
had  appointed  an  administrator,  and  had  allotted  homestead 
exemption,  subsequent  to  the  filing  of  the  bill  in  chancery  for 
partition.  The  chancellor  held  the  plea  to  be  sufficient,  and 
from  this  decree  the  complainants  have  appealed. 

It  is  proper  to  notice  some  aspects  of  the  bill.  The  widow 
is  not  a  cotenant  with  the  heirs,  and  they  cannot  maintain  a 
bill  for  partition  against  her.  Statutes  for  compulsory  par- 
tition among  tenants  in  common  are  for  the  purpose  of  avoid- 
ing the  mischiefs  which  may  grow  out  of  vicious  assertions 
by  cotenants  of  their  ^''^  undoubted  right  to  be  in  possession 
of  every,  part  of  the  lands  held  in  cotenancy  to  the  harass- 
ment of  others  having  the  same  right:  Freeman  on  Cotenancy 
and  Partition,  sec.  440.  To  have  partition  the  cotenants  must 
be  entitled  to  possession.  Cotenants  in  remainder  or  rever- 
sion cannot  maintain  partitions.  Nor  can  the  heirs  have  par- 
tition pending  the  paramount  right  of  the  widow  to  quaran- 
tine, dower  or  homestead.  Nor  is  it  either  the  duty  or  the 
interest  of  the  widow  to  proceed  for  the  assignment  of  dower. 
She  may  await  the  action  of  heirs  or  personal  representatives: 
Callahan  v.  Nelson,  128  Ala.  671,  29  South.  555.  But  cred- 
itors of  the  deceased  owner,  entitled  to  the  present  payment 
of  their  debts,  may  have  lands  sold  subject  to  the  widow's 
dower  right,  and  the  widow  may  consent  that  her  dower  in- 
terest be  sold  with  the  residue  of  the  land,  so  as  to  vest  a 
complete  title  in  the  purchaser:  Code,  sec.  2G47. 

The  assignment  of  dower  and  the  allotment  of  homestead 
are  both  steps  appropriately  incident  to  the  administration 
of  the  estates  of  decedents  in  the  probate  court.  If.  on  a  bill 
filed  for  that  purpose,  the  chancery  court  assumes  jurisdic- 
tion of  the  administration  of  an  estate,  all  incidental  questions 
may  and  must  be  there  settled,  and  nothing  can  thereafter 
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be  done  in  the  probate  court.  But  a  bill  for  partition  among 
heirs  does  not  necessarily  involve  the  administration  of  the 
estate  of  the  deceased  owner,  nor  does  it  necessarily  draw  to 
the  chancery  court  jurisdiction  of  such  administration.  And 
the  bill  in  the  case  at  hand  not  only  does  not  seek  to  have 
the  estate  of  the  deceased  owner  administered  in  the  chancery 
court,  but  distinctly  proceeds  upon  the  theory  that  no  admia- 
istration  is  necessary.  The  probate  court  acquired  jurisdic- 
tion of  the  estate,  by  appropriate  proceedings  to  that  end  as 
we  must  presume,  and,  until  that  jurisdiction  was  ousted  by 
a  decree  of  the  ^'^'^  chancery  court  assuming  jurisdiction,  the 
probate  court  might  proceed  in  due  course  to  the  appointment 
of  an  administrator  and  the  settlement  of  the  estate,  and  the 
determination  of  incidental  questions,  including  the  assign- 
ment of  dower  and  homestead. 

The  decree  of  the  probate  court  allotting  homestead  had 
no  effect  to  oust  the  jurisdiction  of  the  chancery  court.  As 
against  the  widow's  quarantine,  dower  or  homestead  exemp- 
tions, and  as  against  the  rights  of  creditors,  acting  through 
the  administrator,  to  have  the  lands  said  for  the  payment  of 
debts,  the  jurisdiction  of  the  chancery  court  to  award  parti- 
tion among  the  heirs  was  defectively  invoked  in  the  beginning. 
The  plea  setting  up  facts  which  destroyed  the  right  of  the 
complainants  to  have  partition  presently  decreed  in  the 
chancery  court  was  properly  adjudged  to  be  sufficient. 

We  may  remark  that  the  difficulties  which  will  probably 
arise  out  of  the  present  status  of  this  cause  may  be  obviated, 
and  the  principle  declared  in  Baker  v.  Mitchell,  109  Ala.  490, 
20  South.  40,  and  Tygh  v.  Dolan,  95  Ala.  269,  10  South.  837, 
observed,  by  amendment  setting  up  the  proceedings  in  the 
probate  court,  and  praying  a  removal  of  the  administration 
so  begun  into  the  chancery  court,  where  all  such  questions 
may  be  settled.  Such  an  amendment  will  also  obviate  the 
plea.  Or,  in  the  absence  of  such  an  amendment,  the  plea 
must  be  sustained  and  the  administration  allowed  to  proceed 
in  the  probate  court.  If  the  administration  should  proceed 
to  a  conclusion  in  that  court  without  a  sale  of  the  lands  for 
division,  partition  may  then  be  had  of  such  of  the  lands  as 
remain  after  the  allotment  of  homestead  and  assignment  of 
dower,  by  an  independent  proceeding  in  either  court. 

Affirmed. 

Dowdell,  C.  J.,  and  Anderson  and  Mayfield,  JJ.,  concur. 


Partiti-on  of  the  Estates  of  Decedents  is  the  subject  of  a  Bote  to 
Smith  V.  Smith,  119  Am.  St.  Kep.  5S6.  See,  also,  the  subsequent  casf  s 
of  Field  V.  Leiter,  16  Wvo.  1,  125  Am.  St.  Rep.  996;  Stewart  v.  .Jones 
219  AIo.  614,  131  Am.  St.  Eep.  595;  Stout  v.  Stout,  82  Ohio  St.  35,S, 
137  Am.  St.  Rep.  785. 

Partition  Involving  Estafex  in  Bemaindcr  or  Eeversion  is  the  subject 
of    a    note    to    Fitts    v.    dcu'.loek,    113    Am.    St.    Eep.    55.     Sec,    alio, 
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Stewart  v.  Jones,  219  Mo.  614,  131  Am.  St.  Eep.  595,  and  cases  cited 
in  the  cross-reference  note  thereto. 

Where  a  Wife  Occupies  as  a  Hom-e  the  Homestead  set  apart  by  order 
«f  the  probate  court  for  the  use  of  herself  and  the  family  of  her 
deceased  husband,  the  same  is  not  liable  to  partition  at  tlie  suit  of 
the  assignee  of  some  of  the  adult  heirs:  Funk  v.  Baker,  21  Okl.  402, 
129  Am.  St.  Eep.  788. 

The  Effect  of  Compulsory  Partition  is  the  subject  of  a  note  to  Carter 
V.  White,  101  Am.  St.  Eep.  864. 


STEPHENSON  v.  ALLISON. 

[165  Ala.  238,  51   South.  622.] 

FIRE  INSURANCE— Completion  of  Contract.— A  contract  of 
fire  insurance  is  complete  when  it  appears  that  the  terms  of  the  con- 
tract have  been  settled  by  the  concurrent  assent  of  the  parties,  and 
nothing  remains  to  be  done  but  to  deliver  the  policy,     (p.  27.) 

FIRE  INSURANCE.— The  Actual  Deliyery  of  a  Policy  of  fire 
insurance  is  not  essential  to  complete  the  contract;  the  insurer  may 
be  considered  as  holding  it  for  the  benefit  of  the  assured,     (p.  27.) 

FIRE  INSURANCE— Delivery  of  Policy  to  Agent.— The  deliv- 
ery of  a  fire  insurance  policy  to  the  agent  of  the  company  is  generally 
d<  livery  to  the  insured,  and  is  sufficient  to  put  the  insurance  into 
effect,  though  the  agent  retains  the  policy  in  his  own  keeping,  (p. 
27.) 

PLEADING. — Amendatory  Counts  That  Differ  from  the  Orig- 
inal Only  in  the  date  on  which  they  state  an  account  to  have  fallen 
due,  the  date  in  each,  original  and  amendatory,  being  stated  under 
a  videlicet,  are  not  necessary,     (p.  27.) 

ACCORD  AND  SATISFACTION— Assumption  of  Debt,— Where 
an  insurance  agent  settles  a  debt  by  issuing  a  fire  insurance  policy 
to  his  creditor  and  paying  the  premium  thereon,  but  subsequently  the 
policy  is  canceled  and  he  credited  with  the  unearned  premium,  to 
that  extent  he  fails  to  pay  his  indebtedness,  and  a  judgment  may  go 
against  him  for  that  amount  with  interest  from  the^date  of  the  re- 
turn of  the  premium,      (p.  28.) 

E.  W.  Godbey,  for  the  appellant. 

Callahan  &  Harris,  for  the  appellee. 

'-^'^  SAYRE,  J,  Plaintiff  in  error  and  in  the  court  below 
sued  as  trustee  in  bankruptcy  of  the  firm  of  Johnson  &  Mc- 
Donald. In  the  circuit  court,  on  appeal  from  the  judgment 
of  a  justice  of  the  peace,  there  was  a  .judgement  for  the  defend- 
ant. Defendant  admitted  the  indebtedness  sued  upon,  but 
sought  to  avoid  liability  by  showing  an  accord  and  satisfac- 
tion, in  that,  pursuant  to  an  agreement  to  that  effect,  he  had 
issued  to  plaintiff  a  policy  of  fire  insurance  in  a  company  for 
which  he  was  a<rent.  had  assumed  rcsjxinsibility  for  the  pre- 
mium in  settlement  of  the  account,  and  iu  his  settlement  with 
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his  company  at  the  end  of  the  month  then  current  had  been 
charged  with  the  premium.  The  agreement  was  made  in 
August,  1906,  when  the  account  was  presented  for  payment, 
and  was  written  across  the  face  of  the  account  as  follows :. 
■"Balance  of  account  $10.00,  which  is  to  be  taken  up  in  insur- 
ance on  policy  now  with  Watson,  Bowles  &  Curry,  which  will 
be  taken  out  June  7,  1907.  Johnson  &  INIcDonald."  The 
agreement  must  be  held  to  have  contemplated  a  policy  on 
such  terms  as  were  usually  employed  in  such  cases.  June  4, 
1907,  agreeably  to  the  contract  for  the  discharge  of  the  ac- 
count in  all  substantial  respects,  so  far  as  we  can  see, 
defendant  wrote  a  policy  in  the  Germania  Insurance  Com- 
pany, insuring  plaintiff's  assignors  against  loss  by  fire.  The 
evidence  rather  points  to  the  conclusion  that  the  policy  was 
retained  in  the  possession  of  the  defendant;  but  he  held  it 
for  the  insured.  A  contract  of  fire  insurance  is  complete 
when  it  appears  that  the  terms  of  the  contract  ^^^  have  been 
settled  by  the  concurrent  assent  of  the  parties,  and  nothing 
remains  to  be  done  but  to  deliver  the  policy.  The  actual 
delivery  is  not  essential  to  its  completion.  The  insurer  is 
considered  as  holding  it  for  the  benefit  of  the  assured : 
Flanders  on  Fire  Insurance,  104.  The  general  rule  is  that 
delivery  to  the  agent  is  delivery  to  the  insured,  and  is  suffi- 
cient to  put  the  insurance  into  effect,  though  the  agent  retains 
the  policy  in  his  own  keeping:  Cooley's  Briefs,  442-449; 
i'hocnix  Assur.  Co.  v.  McArthur,  116  Ala.  659,  68  Am.  St. 
Kep.  154,  22  South.  903.  We  do  not  doubt  that  there  was  a 
constructive  delivery  of  the  policy  according  to  the  intent  of 
the  parties,  and  that,  if  a  loss  had  occurred  prior  to  the 
cancellation,  insured  could  have  maintained  his  suit  to  re- 
cover. 

But  on  July  4,  1907,  plaintiff's  assignors  having  become 
insolvent  and  having  been  put  into  bankruptcy,  defendant, 
as  agent  for  the  company  and  in  pursuance  of  the  right  re- 
served by  the  company,  canceled  the  policy  of  insurance, 
whereupon  the  insured  became  entitled  to  the  return  of  a 
certain  proportion  of  the  premium  as  unearned.  Defendant 
drew  for  this  unearned  premium,  and  got  credit  for  it  with 
his  company.  This  was  admitted  by  the  defendant.  After 
the  argument,  and  while  the  court  was  delivering  its  opinion, 
the  plaintiff'  moved  for  leave  to  file  amendatory  counts.  We 
infer  from  the  argument  submitted  by  the  appellant  that  the 
purpose  of  the  proposed  amendments  was  to  secure  a  re- 
covery of  the  unearned  premium.  We  have  not  been  favored 
by  appellee  with  any  statement  of  the  objections  taken  to  the 
ameiidiiients.  These  amendatory  counts  differed  from  the 
original  only  in  the  date  on  which  they  state  the  account  to 
have  fallen  due;  the  date  in  each,  original  and  amendatory, 
being  staled  under  a  videlicet.     We  discover  no  necessity  for 
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the  amendments  ^^^  in  any  event;  but,  whether  they  should 
have  been  allowed  or  not,  it  appears  to  us  that  plaintiff  should 
have  been  awarded  judgment  for  the  balance  of  the  indebted- 
ness not  consumed  in  the  purchase  of  insurance.  Plaintiff 'a 
assignors  bargained,  not  for  a  policy  of  insurance,  but  for  the 
thing  evidenced  by  it,  viz.,  protection  against  fire  during  a 
period  of  time.  Defendant  admits  that,  after  the  cancella- 
tion of  the  policy,  credit  for  the  amount  of  the  premium 
unearned  was  restored  to  him  by  his  company.  To  that  extent 
he  has  failed  to  pay  his  indebtedness,  and  judgment  should 
have  gone  against  him  for  that  amount,  with  interest  from  the 
date  of  the  return  of  the  premium.  Judgment  will  be  so 
rendered  here :  Acts  1894-95,  p.  586. 

Since  writing  the  foregoing,  a  brief  for  appellee  has  reached 
our  hands,  which  urges,  to  state  them  inversely  to  the  order 
adopted  by  counsel:  (1)  There  was  no  delivery  of  the  policy; 
(2)  The  judgment  of  the  trial  court  is  not  properly  presented 
for  review. 

As  to  the  first  point :  We  are  satisfied  with  what  has  already 
been  said. 

As  to  the  second :  On  the  authority  of  Williams  v.  Wood- 
ward Iron  Co.,  106  Ala.  254,  17  South.  517,  Alabama  Fruit 
Growing  Assn.  v.  Garner,  119  Ala.  70,  24  South.  850,  and 
Bridgeport  Lumber  Co.  v.  Ladd,  107  Ala.  244,  18  South.  165, 
in  which  statutes  similar  to  the  act  of  1894-95  governing  ap- 
} teals  from  the  circuit  court  of  Morgan  county  were  con- 
sidered, it  is  argued  that  the  bill  of  exceptions  in  the  case 
at  hand  does  not  sufficiently  disclose  the  conclusions  and 
judgment  of  the  trial  court,  so  that  this  court  cannot  review 
those  assignments  which  predicate  error  of  the  judgment 
rendered.  The  act  provides  that  either  party  may,  by  bill  of 
exceptions,  present  for  review  "the  conclusions  and  judg- 
ment of  the  court  upon  the  evidence  ....  and  in  case 
-"*^  there  be  error,  shall  render  such  judgment  in  the  cause 
as  the  court  below  should  have  rendered,  or  reverse  and 
remand  the  same,  as  to  the  supreme  court  shall  seem  fit." 
The  bill  of  exceptions  purports  to  contain  all  the  evidence, 
nnd  concludes:  "Thereupon  the  court  rendered  judgment 
for  the  defendant,  to  which  the  plaintiff  duly  excepted." 
We  are  at  a  loss  to  know  why  this  is  not  a  compliance  with 
every  intent  of  the  statute.  The  argument  seems  to  proceed 
upon  the  idea  that  conclusions  and  judgment  mean  something 
different.  Conclusion  does  not  mean  a  special  finding  cer- 
tainly, unless  a  special  finding  be  requested,  which  wa,s  not 
the  case  here.  The  two  terms  are  used  in  the  statute  re- 
dundantly and  as  practical  synonyms.  The  statement  of  tlie 
bill  that  the  court  r(  nfh'n d  judgment  for  the  defendant  is 
a  statement  necessarily   of  the  conclusion  of  the   court  that 
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a  judgment  should  be  rendered,  as  well  as  that  a  judgment 
for  the  defendant  was  rendered. 
Reversed  and  rendered. 

Dowdell,  C.  J.,  and  Anderson  and  Evans,  JJ.,  concur. 
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I.  The  Necessity  and  Purpose  of  Delivery, 
a.  In  General. 
1,  At  Common  Law. — A  study  of  the  necessity  and  purpose  of 
"delivery"  of  written  instruments  leads  the  investigator  into  the  old- 
est and  mustiest  chambers  of  the  common  law,  where  nearly  every  act 
attending  the  creation  or  assumption  of  liability  under  so-called  spe- 
cialty contracts,  including  the  transfer  of  real  property,  was  symbolic, 
and  invested  with  a  degree  of  solemnity  and  state,  so  utterly  diverse 
from  modern  methods  and  practice,  that  jurists  of  the  present  find 
little  need  and  less  desire  to  comprehend  the  principles  upon  which 
they  were  founded.  One  of  the  most  significant  of  all  the  acts  ex- 
pressive of  the  symbolism  of  the  law  was  delivery,  as  applied  to  sealed 
instruments,  and  it  remains  to-day,  perhaps  for  that  very  reason,  one 
of  the  least  understood  by  the  rank  and  file  of  the  profession.  De- 
livery of  all  sealed  instruments  was  necessary.  Stripped  of  its  sym- 
bolic character,  such  delivery  could  mean  nothing  save  actual  manual 
traduction,  resulting  in  the  transfer  of  the  iihysical  possession  of  the 
doL'unn'nt  in  (pustion  from  the  obligor  to  the  obligee,  or  the  grMntor 
to    tiie   grantee.     But   this   was   not    always   clearly   understood   or   ac- 
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cepted.  Hence  arose  most  of  the  controversies  touching  delivery. 
The  courts,  in  recognition  of  the  principle  that  "delivery"  possessed 
no  special  significance  of  itself,  except  as  it  might  be  regarded  as 
expressive  of  the  intent  of  the  person  who  made  it,  or  who  was  re- 
quired to  make  it,  to  be  bound  by  the  instrument  so  delivered,  a 
fact  which  might  be  expressed  by  other  m^eans,  never  demanded 
"manual  traduction."  In  Exton  v.  Scott,  6  Sim.  31,  58  Eng.  Keprint, 
507,  which  may  be  cited  as  an  extreme  case,  a  mortgage  was  retained 
in  the  possession  of  the  mortgagor  for  years,  or  until  his  death.  The 
court  held,  nevertheless,  that  delivery  had  taken  place  contempo- 
raneously with  the  signing  and  sealing,  and  that  the  conveyance  was 
a  valid  one.  In  Hall  v.  Palmer,  13  L.  J.  Ch.,  N.  S.,  352,  another  some- 
what extreme  case,  a  bond,  executed  for  the  benefit  of  a  woman 
with  whom  the  obligor  had  cohabited,  was  retained  in  the  obligor's 
possession  until  his  death,  and  was  held  to  have  been  delivered  so 
as  to  be  effective  at  the  time  of  its  execution,  even  though  actual 
delivery  had  never  taken  place,  and  the  obligee  was  ignorant  of  its 
existence.  In  Doe  dem.  Garnons  v.  Knight,  5  Barn.  &  C.  671,  108 
Eng.  Eeprint,  250,  which  is  interesting  as  an  illustration  of  a  symbolic 
delivery,  the  obligor  at  the  time  of  signing  and  sealing  put  his  finger 
on  the  seal,  and  used  the  words,  "I  deliver  this  as  my  act  and  deed." 
The  delivery  was  held  to  have  been  complete  and  binding,  although 
the  obligor  never  parted  with  the  manual  possession  at  all. 

These  citations  might  be  multiplied  almost  indefinitely.  They 
merely  express  elementary  law,  that  "delivery"  was  necessary  to  the 
validity  and  binding  effect  of  all  sealed  instruments;  but  that  the 
"delivery"  contemplated  by  law  was  not  the  "manual  traduction"  of 
the  document.  Such  "manual  traduction"  might  or  might  not  amount 
to  the  delivery  required.  Some  act  was  essential,  but  any  overt  act 
which  might  be  fairly  deemed  to  express  the  intention  of  the  obligor 
to  be  bound  was  sufficient;  and  the  transfer  of  the  physical  possession 
might,  or  might  not,  mean  what  the  law  demanded  the  act  of  delivery 
to  signify;  and  the  rule  in  this  respect  has  not  changed,  as  will  later 
appear. 

2.  Sealed  Instruments. — But  the  necessity  for  any  sort  of  delivery, 
actual  or  constructive,  was  limited  to  sealed  instruments,  and  did  not 
apply  to  "parol"  contracts.  A  contract  of  insurance  was  a  "parol" 
contract.  There  was  almost  always  some  bit  of  writing  connected 
with  the  negotiations,  and  sometimes,  though  not  always,  there  was 
a  policy,  which  was  sometimes,  though  not  always,  "sealed  and  deliv- 
ered." Corporations  could  act  only  by  means  of  sealed  documents, 
expressive  of  their  will,  and  it  is  assumed  that  insurance  corporations 
always  issued  policies  which  were  "signed,  sealed  and  delivered." 
This  subject  was  raised  in  the  early  leading  case  of  Zenos  v.  Wick- 
ham,  L.  R.  2  Eng.  &  Ir.  App.  Cas.  296,  but  was  not  decided  diroctly, 
although  it  was  held  that,  in  general,  insurance  contracts  need  not  be 
under  seal.  However  this  may  have  been  in  the  earlier  stages  of 
the  development  of  the  insurance  business,  it  is  now  well  settled 
that  contracts  of  insurance  are  not  distinguishable  in  any  essential 
f)articular  from  other  contracts  of  the  business  world  whose  character 
as  "parol"  contracts  has  been  established  so  long  as  to  leave  no  room 
for  controversy  or  doubt.  It  is  true,  the  courts  have  not  always 
maintained  the  distinction  between  "parol"  contracts,  as  at  present 
intended,  and  "parol"  contracts,  such  as  was  understood  at  coninion 
law;  nor  have  they  always  taken  the  trouble  to  distinguish  between 
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completed  contracts  of  insurance  without  policies  and  mere  contracts 
to  insure,  evidenced  by  a  bare  receipt  for  the  premium;  but  contracts- 
of  insurance  and  contracts  to  insure,  whether  evidenced  by  bits  of 
writing  or  by  the  words  and  acts  of  the  parties,  have  been  enforced 
in  many  cases,  even  though  no  policy  was  ever  executed,  and  the 
principle  which  governed  in  every  case,  was  that  which  recognized 
such  a  contract  as  one  which  might  be  made  without  either  a  written 
or  a  sealed  instrument;  in  other  words,  that  such  a  contract  was  a 
"parol"  contract,  which  might  be  proved  as  other  parol  contracts: 
Home  Ins.  Co.  v.  Adler,  71  Ala.  516;  Commercial  Fire  Ins.  Co.  v. 
Morris,  105  Ala.  498,  18  South.  34;  Lindauer  v.  Delaware  Mut.  Safety 
Ins.  Co.,  13  Ark.  461;  King  v.  Cox,  63  Ark.  204,  37  S.  W.  877;  Ilar- 
rigan  v.  Home  L.  Ins.  Co.,  128  Cal.  531,  58  Pac.  180,  61  Pae.  99; 
Sheldon  v.  Connecticut  Mut.  L.  Ins.  Co.,  25  Conn.  222,  65  Am.  Dec. 
565;  Fowler  v.  Preferred  etc.  Co.,  100  Ga.  330,  28  S.  E.  398;  New  York 
L.  Ins.  Co.  V.  Babeock,  104  Ga.  67,  69  Am".  St.  Kep.  134,  30  S.  E.  273, 
42  L.  R.  A.  88;  Fireman's  Fund  Ins.  Co.  v.  Pekor,  106  Ga.  1,  31 
S.  J}.  779;  People's  Ins.  Co.  v.  Paddon,  8  111.  App.  447;  Concordia  Ins. 
Co.  v.  Heffron,  84  111.  App.  610;  Union  Cent.  L.  Ins.  Co.  v.  Pauly, 
8  Ind.  App.  85,  35  N.  E.  190;  Prudential  Ins.  Co.  v.  Sullivan,  27  Ind. 
App.  30,  59  N.  E.  873;  Smith  v.  Insurance  Co.,  64  Iowa,  716,  21  N.  W. 
145;  Barre  v.  Insurance  Co.,  76  Iowa,  609,  41  N.  W.  373;  Sater  v. 
Insurance  Co.,  92  Iowa,  579,  61  N.  W.  209;- Fidelity  &  Casualty  Co. 
V.  Ballard,  105  Ky.  253,  48  S.  W.  1074;  Walker  v.  Insurance  Co.,  56 
Me.  371;  McCullough  v.  Eagle  Ins.  Co.,  1  Pick.  278;  Sanborn  v. 
Fireman's  Ins.  Co.,  16  Gray,  448,  77  Am.  Dec.  419;  Baker  v.  Com. 
Un.  Assur.  Co.,  162  Mass.  358,  38  N.  E.  1124;  Michigan  Pipe  Co. 
V.  N.  B.  &  M.  Ins.  Co.,  97  Mich.  493,  56  N.  W.  849;  Salisbury  v.  In- 
surance Co.,  32  Minn.  458,  21  N.  E.  552;  Henning  v.  United  States 
Ins.  Co.,  47  Mo.  432,  4  Am.  Eep.  332;  Baile  v.  St.  Joseph  Ins.  Co.,  73 
Mo.  371;  Lingenfelter  v.  Phoenix  Ins.  Co.,  19  Mo.  App.  252;  Agri- 
cultural Ins.  Co.  V.  Fritz,  61  N.  J.  L.  211,  39  Atl.  910;  Carpenter  v. 
Mutual  Ins.  Co.,  4  Sandf.  Ch.  408;  Hamilton  v.  Lycoming  etc.  Ins. 
Co.,  5  Pa.  339;  Trustees  v^  Brooklyn  Ins.  Co.,  19  N.  Y.  305,  28  N.  Y. 
153;  Audubon  v.  Insurance  Co.,  27  N.  Y.  216;  De  Grove  v.  Insurance 
Co.,  61  N.  Y,  594,  19  Am.  Rep.  305;  O'Reilly  v.  Assurance  Corp.,  101 
N.  Y.  575,  5  N.  E.  568;  Palm  v.  Medina  Ins.  Co.,  20  Ohio,  529;  Day- 
ton Ins.  Co.  V.  Kelly,  24  Ohio  St.  345,  15  Am.  Eep.  612;  Newark 
Machine  Co.  v.  Kenton  Ins.  Co.,  50  Ohio  St.  549,  35  N.  E.  1060,  22 
L.  R.  A.  768;  Cleveland  Ins.  Co.  v.  Norwich  Ins.  Co.,  34  Or.  228,  55 
Pac.  435;  Eureka  Ins.  Co.  v.  Robinson,  56  Pa.  256,  94  Am.  Dec.  65; 
Pacific  Mut.  Ins.  Co.  v.  Shaffer,  30  Tex.  Civ.  App.  313,  70  S.  W.  566; 
Idaho  Forwarding  Co.  v.  Fireman's  Fund  Ins.  Co.,  8  Utah,  41,  29 
Pac.  826,  17  L.  R.  A.  586;  Starr  v.  Mutual  Life  Ins.  Co.,  41  Wash.  228, 
83  Pac.  116;  Fuller  v.  Madison  Ins.  Co.,  36  Wis.  603;  Strohn  v. 
Insurance  Co.,  37  Wis.  625,  19  Am.  Rep.  777;  Taylor  v.  Phoenix  Ins. 
Co.,  47  Wis.  365,  2  N.  W.  559,  3  N.  W.  584;  Andrews  v.  Essex  Ins. 
Co.,  3  Mason  C.  C.  6;  Fed.  Cas.  No.  374;  Fitton  v.  Insurance  Co.,  20 
Fed.  706;  Potter  v.  Phoenix  Ins.  Co.,  63  Fed.  382;  Tayloe  v.  Mer- 
chants' Ins.  Co.,  9  How.  390,  13  L.  ed.  187;  Orient  M*.  Ins.  Co.  v. 
Wright,  23  How.  (U.  S.)  401,  16  L.  ed.  524;  Humphrey  v.  Hartford 
Ins.  Co.,  15  Blatohf.  35;  Fed.  Cas.  No.  6874;  Relief  Fire  Ins.  Co.  v. 
Shaw,  94  U.  S.  574,  24  L.  ed.  291;  Zeuos  v.  Wickhara,  L.  R.  2  Eng.  &  Ir. 
App.  Cas.  296. 

In  all  of  these  cases  it  was  distinctly,  though  not  always  expressly. 
held  that  an  insurance  contract  was  a  parol  contract;  and  in  most   of 
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them  the  definition  of  "parol"  was  clearly  intended  as  unwritten,  or 
by  word  of  mouth.  But  in  some  of  them,  as  in  the  case  last  cited, 
that  of  Zenos  v.  Wickham,  L.  E.  2  Eng.  &  Ir.  App.  Cas.  296,  the 
common-law  distinction  between  parol  contracts  and  contracts  by 
specialty  was  maintained,  and  the  decision  of  the  court,  based  upon 
that  distinction,  was  that  a  policy  of  insurance  was  not  an  instrument 
in  the  nature  of  a  common-law  deed,  or  other  sealed  instrument,  re- 
quiring delivery  to  make  it  valid  and  binding;  and  that  the  parol 
character  of  the  written  instrument  was  not  changed  by  the  fact 
that  it  was  executed  by  a  corporation,  and  contained  the  phrase, 
"signed,  sealed  and  delivered." 

The  rule  that  an  oral  contract  of  insurance  may  be  valid,  and 
enforced  for  a  loss  occurring  before  the  issuance  and  deliverance  of 
a  written  policy,  is  recognized  in  Summers  v.  Mutual  Life  Ins.  Co., 
12  Wyo.  369,  75  Pac.  992,  109  Am.  St.  Rep.  992,  and  cases  cited  in 
the  cross-reference  note  thereto.  But  it  is  necessary  that  there  shall 
be  a  meeting  of  the  minds  of  the  parties  to  all  of  the  essential  pro- 
visions: Whitman  v.  Milwaukee  Fire  Ins.  Ck).,  128  Wis.  124,  116  Am. 
St.  Rep.  25,  107  N.  W.  291.  Oral  agreements  for  insurance  are  en- 
forceable, it  has  been  affirmed,  although  the  charter  of  the  insurer 
or  the  law  of  the  state  declares  that  the  conditions  of  all  policies 
shall  be  written  on  the  face  thereof,  and  that  all  policies  and  con- 
tracts of  insurance  made  by  the  company  shall  be  subscribed  by  the 
president  or  president  pro  tempore,  and  attested  by  the  secretary: 
King  v.  Phoenix  Ins.  Co.,  195  Mo.  290,  113  Am.  St.  Rep.  678,  92 
S.  W.  892. 

b.  As  Evidence  of  Intent  to  Complete  Contract. — ^If,  therefore,  de- 
livery of  the  policy  of  insurance  is  ever  necessary,  or  desirable  for 
any  purpose,  it  is  not  because  of  the  nature  of  the  contract,  but  rests 
in  the  character  and  purpose  of  the  act  itself,  or  in  an  arbitrary 
requirement  of  statute,  or  the  terms  of  the  contract  itself.  And  first, 
as  to  the  nature  of  the  act  of  delivery  itself.  Can  mere  formal  de- 
livery of  the  policy,  or  the  want  thereof,  because  of  the  nature  of  the 
act  itself,  ever  be  said  to  make  or  mar  a  contract  of  insurance? 

A  policy  is  merely  evidence  of  the  contract:  Goodall  v.  iSTew  Eng- 
land Fire  Ins.  Co.,  25  N.  H.  169;  Newark  Machine  Co.  v.  Kenton  Ins. 
Co.,  50  Ohio  St.  549,  35  N.  E.  1060,  22  L.  E.  A.  768;  Cleveland  etc. 
Co.  V.  Norwich  Union  Ins.  Co.,  34  Or.  228,  55  Pac.  435.  The  delivery 
tliereof  is  merely  an  act  indicative  of  the  intention  of  the  insurer 
to  be  bound  by  the  contract,  and  is  nothing  more  than  prima  facie 
evidence  of  such  intent.  "The  mere  manual  possession  of  the  policy 
is  of  little  consequence,  whether  it  be  in  the  hands  of  the  insurer  or 
the  insured.  Its  possession  by  the  insured  makes  a  prima  facie  i-nse 
for  him,  subject  to  be  met  by  proof  that  it  was  never  deliveml 
with  the  consent  of  the  insurer;  while  its  possession  by  the  insurers 
makes  a  prima  facie  ease  for  them,  subject  to  be  met  by  proof  that, 
though  not  transferred,  it  was  intended  by  the  parties  to  be  a  vaHil 
contract,  without  further  action  by  either  party,  and  so  in  legal  coii- 
temj)lation  there  was  a  delivery":  German  Fire  Ins.  Co.  v.  Las;gart. 
47  Kan.  C6.'?,  28  Pac.  718,  quoting  from  May  on  Insurance,  sec.  5(5. 
Or  delivery  is  an  act  wliicli  may  or  may  not  mark  the  completion  of 
the  contract,  ami  it  is,  therefore,  to  be  regarded  as  evidence  of  such 
comjjletion;  but  never,  unless  expressly  so  made,  conclusive  evidence 
thereof,  though  acceptance  may  be:  Tlartfortl  Ins.  Co.  v.  Whitman, 
75   Ohio   St.   312,   79   X.   E.  4."9,"^  9   Ann.   Cas.  218.     Taken   alone,   it  is 
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seldom  more  than  a  bare  indication  of  the  completion  of  the  con- 
tract. It  is  nearly  always  associated  with  'some  other  act,  as  pay- 
ment of  the  premium,  or  an  unchanged  condition  of  health,  which 
are  of  the  essence  of  the  contract. 

When  delivery  and  payment  of  the  premium  are  thus  associated 
together,  it  is  obviously  the  latter,  and  not  the  manual  traduction  of 
the  policy,  that  really  counts;  and  the  same  may  be  said  of  delivery 
in  life  and  sound  health.  The  important  thing,  in  the  first  instance, 
is  a  completed  and  binding  assumption  of  liability  on  the  part  of  the 
insurer,  with  respect  to  the  risk  involved,  and  payment  of  the  con- 
sideration therefor  by  the  insured;  and  in  the  other,  that  there  should 
be  no  unfavorable  change  in  the  risk  itself  between  the  physical 
examination  and  the  completion  of  the  contract.  In  recognition  of 
this  principle,  the  courts  have  repeatedly  held  that  even  though  the 
delivery  of  the  policy  is  made  a  condition  precedent,  and  though  the 
contract  cannot  be  regarded  as  complete  and  binding  until  delivery 
has  been  made,  yet,  if  the  contract  is  complete  in  all  other  respects, 
and  nothing  remains  but  the  transfer  of  the  physical  possession  of 
the  policy,  bare  nondelivery  of  the  policy  would  not  affect  the  rights 
of  the  parties:  Phoenix  Ins.  Co.  v.  McAuthor,  116  Ala.  659,  67  Am. 
St.  Rep.  154,  22  South.  903;  Stephenson  v.  Allison,  165  Ala.  238, 
ante,  p.  26,  51  South.  622;  New  York  Life  Ins.  Co.  v.  Babcock,  101 
Ga.  67,  69  Am.  St.  Eep.  134,  30  S.  E.  273,  42  L.  R.  A.  88;  Davenport 
V.  Peoria  Ins.  Co.,  17  Iowa,  277;  German  Fire  Ins.  Co.  v.  Laggart, 
47  Kan.  663,  28  Pac.  718;  Franklin  Fire  Ins.  Co.  v.  Hewett,  3  B.  Mon. 
(Ky.)  231;  Mutual  Life  Ins.  Co.  v.  Thomson,  94  Ky.  253,  22  S.  W. 
87;  Dibble  v.  Xorthern  Ins.  Co.,  70  Mich.  1,  14  Am.  St.  Rep.  470, 
37  N.  W.  704;  Alabama  Gold  Life  Ins.  Co.  v.  Herron,  56  Miss.  643; 
Cooper  V.  Pacific  Mut.  Life  Ins.  Co.,  7  Nev.  116,  8  Am.  Eep.  705; 
McCully's  Admr.  v.  Insurance  Co.,  18  W.  Va.  782;  Franklin  Fire  Ins. 
Co.  v.  Colt,  87  U.  S.   (20  Wall.)   560,  22  L.  ed.  423. 

It  is  true,  in  many  jurisdictions,  by  statute,  delivery  of  the  policy 
is  made  a  condition  precedent  to  the  completion  of  the  contract, 
without  regard  to  other  acts  or  matters  connected  with  the  negotia- 
tions; but  the  object  of  all  provisions  of  this  kind  is  to  provide  a 
definite  point,  though  entirely  arbitrary,  for  the  commencement  of 
the  liability  of  the  insurer  in  all  cases  alike,  and  so,  to  remove  one 
prolific  source  of  litigation.  Where  this  has  been  done,  the  courts 
have  been  inclined  to  enforce  it  by  requiring  actual  manual  delivery. 
Thus  in  Markey  v.  Mutual  Benefit  Life  Ins.  Co.,  126  Mass.  158  (other 
reports,  103  Mass.  78,  118  Mass.  178),  the  policy,  after  being  handed 
to  tlie  beneficiary,  was  handed  back  to  the  insurance  agent  to  be 
iianded  to  a  third  person,  who  would  pay  the  premium  and  take  the 
policy.  The  agent  retained  the  policy,  however,  and  refused  to  give 
it  to  the  third  person,  although  on  the  following  day  demand  was 
made  for  the  policy  with  tender  of  the  premium.  The  court  held 
that  there  was  no  such  delivery  as  would  meet  the  requirement  that 
the  contract  was  not  complete  and  binding  until  the  policy  was  de- 
livered. So  in  Wanier  v.  Milford  Haven  Ins.  Co.,  153  Mass.  335,  26 
X.  E.  877,  11  L.  R.  A.  508,  where,  through  no  fault  of  the  insuio.l, 
there  was  a  failure  of  delivery  at  the  time  the  policy  was  issued,  and 
sucli  delivery  was  not  accomplished  until  a  subsequent  time,  the  eoiii't 
liehl  that  the  contract  took  eflPect  from  the  date  of  actu;il  (l(li\<  rv. 
Gallant  v.  ^letropolitan  Life  Ins.  Co.,  167  Mass.  79,  44  N.  E.  lU?.); 
Am.  St.  Rep.,  Vol.  1S8 — 3 
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Poste  V.  American  Union  Life  Ins.  Co.,  32  App.  Div.  189,  52  N.  Y. 
Supp.  910;  More  v.  New  York  etc.  Ins.  Co.,  130  N.  Y.  537,  29  N.  E. 
757,  and  Steinle  v.  New  York  Life  Ins.  Co.,  81  Fed.  489,  2(5  C.  C.  A. 
491,  seem  to  sustain  the  principle  involved.  It  is  doubtful,  how- 
ever, if,  in  the  case  of  Markey  v.  Mutual  Ben.  Life  Ins.  Co.,  126 
Mass.  158,  for  example,  the  decision  of  the  court  would  have  been 
the  same  had  the  premium  been  paid  and  accepted,  and  all  else  done 
necessary  to  the  completion  of  the  contract,  save  the  final  act  of 
formal  delivery  of  the  policy. 

Aside  from  any  arbitrary  requirement  to  the  contrary,  therefore, 
the  conclusion  is  obvious  that,  if  the  contract  is  complete,  or  the 
intent  of  the  insurer  to  be  bound  thereby  sufficiently  manifest,  with- 
out the  delivery  of  the  policy,  there  is  as  little  necessity  for  such 
delivery  as  for  the  policy  itself,  where  the  insurer  and  insured  have 
seen  fit  to  bind  themselves  without  one.  A  study  of  the  cases  lends 
unqualified  support  to  this  deduction.  "It  is  well  settled  that,  where 
a  contract  of  insurance  has  been  agreed  upon,  no  policy  need  be 
made  out,  or,  if  made  out,  its  delivery  is  not  essential  to  the  validity 
of  the  contract.  If  in  such  case  loss  occurs,  the  insured  may  bring 
suit  upon  the  agreement,  or  file  a  bill  for  the  specific  performance  of 
the  contract":  Michigan  Pipe  Line  Co.  v.  Michigan  F.  &  M.  Ins. 
Co.,  92  Mich.  482,  52  N.  W.  1070,  20  L.  E.  A.  277. 

c.     CJompletion  of  Contract. 

1.  General  Rule. — No  principle  of  this  branch  of  the  law  is  better 
settled  than  that  which  declares  that  if  an  insurance  contract  is 
completed  and  binding  without  actual  manual  delivery  of  the  policy, 
such  delivery  is  not  necessary:  Phoenix  Ins.  Co.  v.  McAuthor,  116 
Ala.  659,  67  Am.  St.  Rep.  154,  22  South.  903;  Stephenson  v.  Allison, 
1C5  Ala.  238,  ante,  p.  26,  51  South.  622;  Sheldon  v.  Connecticut 
Mut.  L.  Ins.  Co.,  25  Conn.  207,  65  Am.  Dec.  565;  New  York  Life  Ins. 
Co.  v.  Babcock,  104  Ga.  67,  69  Am.  St.  Eep.  134,  30  S.  E.  273,  42 
L.  R.  A.  88;  Milwaukee  Mechanics'  Ins.  Co.  v.  Graham,  181  111.  158, 
54  N.  E.  914;  Rose  v.  Mutual  Life  Ins.  Co.,  240  111.  45,  88  N.  E.  204; 
Prudential  Ins.  Co.  v.  Sullivan,  27  Ind.  App.  30,  59  N.  E.  873;  Daven- 
port V.  Peoria  Ins.   Co.,   17   Iowa,   277;   German  Ins.   Co.  v.  Laggart, 

47  Kan.  663,  28  Pac.  718;  Franklin  Ins.  Co.  v.  Hewitt,  3  B.  Mon. 
(Ky.)  231;  Mutual  Life  Ins.  Co.  v.  Thomson,  94  Ky.  253,  22  S.  W. 
87;  Warren  v.  Ocean  Ins.  Co.,  16  Me.  439,  33  Am..  Dec.  674;  Loring 
V.  Proctor,  26  Me.   18,  13  Shep.  18;   Blanchard  v.  Waite,  28  Me.  51, 

48  Am.  Dec.  474;  Wass  v.  Maine  Mut.  Ins.  Co.,  61  Me.  537;  Dibble 
V.  Northern  Ins.  Co.,  70  Mich.  1,  14  Am.  St.  Rep.  470,  37  N.  W.  704; 
Michigan  Pipe  Line  Co.  v.  Michigan  Ins.  Co.,  92  Mich.  482,  52  N.  W. 
1070,  20  L.  R.  A.  277;  Alabama  Gold  Life  Ins.  Co.  v.  Herron,  56  Miss. 
643;  Kcim  v.  Home  Mut.  Life  Ins.  Co.,  42  Mo.  38,  97  Am.  Dec.  291; 
Cooper  V.  Pacific  Mut.  Life  Ins.  Co.,  7  Nev.  116,  8  Am.  Rep.  705; 
McCully's  Admr.  v.  Insurance  Co.,  18  W.  Va.  782;  Mattoon  Mfg. 
Co.  v.  Oshkosh  Ins.  Co.,  69  Wis.  573,  35  N.  W.  12;  Kohne  v.  Insurance 
Co.  of  North  America,  1  Wash.  C.  C.  93,  14  Fed.  Cas.  (No.  7920) 
835;  Franklin  Ins.  Co.  v.  Colt,  87  U.  S.  (20  Wall.)  560,  22  L.  ed. 
423,  20  Wall.  570;  Zenos  v.  Wickham,  L.  R.  2  Eng.  &  Ir.  App.  Cas.  296. 

The  case  of  Kohne  v.  Insurance  Company  of  N.  A.,  1  Wash.  C.  C. 
93,  14  Fed.  Cas.  (No.  7920)  835,  decid'ed"  in  the  early  i)nrt  of  the 
history   of   the   Republic,   presents   a  fair   example   of   a   contract    of 
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insurance,  fully  complete  and  binding  witho^it  delivery  of  the  policy, 
and  the  principle  under  consideration  was  held  to  be  clearly  appli- 
cable. The  "Gadsden,"  an.  American  ship,  en  voyage  from  Newport 
to  Port  Passage,  in  Spain,  was  insured  by  an  agent.  Api)lication 
was  made  to  the  president  of  the  insurance  company  for  the  insur- 
ance. The  terms  were  fully  agreed  upon;  a  note,  with  approved 
security,  was  given  and  accepted  for  the  premium,  but  the  agent 
did  not  wait  for  the  policy.  It  was  written  up  immediately  after- 
ward, however,  and  was  in  court  upon  the  trial  of  the  case.  Prior 
to  the  application  for  the  insurance,  however,  which  was  "lost  or  not 
lost,"  the  vessel  was  captured.  Information  of  the  fact  did  not  reach 
the  agent  or  the  insurers  until  after  the  insurance  had  been  effected, 
but  it  did  reach  both  parties  prior  to  delivery  of  the  policy,  and 
prior  to  the  demand  which  was  made  therefor  by  the  agent.  Delivery 
was  refused,  and  the  insurers  contended  that  the  contract  of  insur- 
ance was  inchoate  and  that  they  were  not  bound.  Mr.  Justice 
Washington  disposed  of  this  contention  in  the  following  language: 
"The  first  objection  to  this  action  was  not  much  relied  upon  by  the 
defendant's  counsel,  and  there  is  certainly  nothing  in  it.  There  is 
no  charge  of  unfairness  on  the  part  of  the  agent  of  the  plaintiff, 
nor  is  it  pretended  that  he  knew  of  the  loss  on  the  12th,  when  he 
waited  upon  the  president  of  the  insurance  company.  It  appears 
that  everything  was  agreed  upon;  and  although  on  account  of  the 
fever  then  in  the  city,  he  did  not  wait  to  receive  the  policy,  yet  it 
was  immediately  after  he  left  the  office  filled  up  and  signed  by  the 
president The  contract,  therefore,  was  not  inchoate,  but  per- 
fected." 

In  Lum  V.  United  States  Ins.  Co.,  104  Mich.  397,  62  N.  W.  5G2,  where 
an  insurance  agent,  in  the  habit  of  issuing  policies  of  insurance  on 
blanks  furnished  him  for  that  purpose,  about  to  leave  home,  and  antici 
pating  a  request  for  the  renewal  of  a  policy  issued  by  him  and  about 
to  expire,  before  his  return,  filled  out  and  signed  a  new  policy  and  left 
it  with  his  clerk  for  delivery  when  called  for,  and  insured  called  and 
inquired  about  the  matter  on  the  day  the  old  policy  expired,  and  the 
clerk  told  him  the  policy  had  been  renewed,  and  showed  him  the  entry 
in  the  register,  it  was  held  that  there  was  such  an  offer  and  acceptance 
as  would  complete  the  contract  and  validate  the  insurance  without 
delivery  of  the  policy,  notwithstanding  the  fact  that  no  premium  was 
paid  or  demanded,  and  the  further  fact  that  the  agent  was,  upon  his 
return  two  days  later,  notified  by  his  superior  to  send  the  policy  to 
liim  for  cancellation,  but  did  not  notify  the  insured  until  after  the 
loss  had  occurred. 

Other  illustrations  of  the  principle  here  involved  are  to  be  found 
below  under  the  discussion  of  the  question  as  to  when  a  contract  of 
in'surance  may  be  deemed  completed,  and  also  in  the  section  as  to  the 
subject  of  intent  as  related  to  the  completion  of  such  a  contract. 

The  rule  remains  unaffected  by  the  destruction  of  the  property  or 
the  death  of  the  insured — the  happening  of  the  contingency  insured 
against — before  delivery  of  the  policy  takes  place:  American  Home 
Ins.  Co.  V.  Patterson,  28  Ind.  17;  Mutual  Life  Ins.  Co.  v.  Thomson,  14 
Ky.  Law  Eep.  800,  22  S.  \V.  87;  Mutual  Life  Ins.  Co.  v.  Thomson,  94 
Ky.  253,  22  S.  W.  87;  Michigan  Pipe  Line  Co.  v.  Michigan  Ins.  Co.,  92 
Mich.  482,  52  X.  W.  1070.  20  L.  E.  A.  277;  Lum  v.  United  States  Ins. 
Co.,  104  Mich.  397,  G2  X.  W.  502;  Alabama  Gold  Ins.  Co.  v.  Henuii,  -lU 
Miss.    643;    Keim   v.   Mutual    Ins.    Co.,   42   Mo.    38,    97   Am.    Dee.    291; 
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Brownfield  v.  Phoeiiix  Ins.  Co.,  35  Mo.  App.  54;  Phoenix  Ins.  Co.  v. 
Meier,  28  Neb.  124,  44  N.  W.  97;  Cooper  v.  Pacific  Mut.  Life  Ins.  Co., 
7  Nev.  116,  8  Am.  St.  Eep.  705;  Union  Central  Life  Ins.  Co.  v.  Phillips, 
102  Fed.  19,  41  C.  C.  A.  263;  Lightbody  v.  Insurance  Co.,  23  Wend.  18. 

This  is  not  an  application  of  the  "relation  back"  theory,  which  has 
to  do  with  contracts  which  are  incomplete  so  long  as  the  policy  re- 
mains undelivered,  but  are  so  far  completed  and  binding  that  nothing 
remains  to  give  them  full  effect  but  bare  delivery.  Delivery  there 
upon  is  said  to  "relate  back"  to  some  definite  time  in  the  past,  prior 
to  loss,  if  necessary,  when  the  contract  was  otherwise  complete.  The 
subject  is   considered  later  on. 

Where  payment  of  the  initial  premium  is  a  condition  precedent  to 
the  binding  effect  of  the  policy,  and  essential  to  a  valid  delivery 
thereof,  delivery  is  necessary  to  complete  the  contract  unless  the 
premium  is  paid  as  required,  since  delivery  without  payment  is  the 
only  way  to  waive  such  payment:  Blue  Grass  Ins.  Co.  v.  Cobb,  109 
Ky.  339,  58  S.  W.  981;  Real  Estate  Mutual  F.  &  M.  Ins.  Co.  v.  Eoessle, 
07  Mass.  (1  Gray)  336;  Hoyt  v.  Mutual  Ben.  Life  Ins.  Co.,  98  Mass. 
543;  Myer  v.  Liverpool  Ins.  Co.,  121  Mass.  338. 

2.  Its  Converse. — The  converse  of  the  proposition  is  also  none  the 
less  true;  i.  e.,  if  the  conditions  are  such  that  the  agreement  of  the 
parties  cannot  be  manifested  otherwise  than  by  delivery  of  the  policy, 
or  the  acceptance  of  the  risk  by  the  insurer  can  be  shown  in  no  other 
way,  as  a  matter  of  course,  delivery  must  be  shown.  An  illustration 
of  such  a  case  is  that  of  Kerr  v.  Milwaukee  Mechanics'  Ins.  Co.,  117 
Fed.  442,  54  C.  C.  A.  616.  The  plaintiff  was  the  owner  of  a  grain 
elevator  at  Western,  Nebraska,  which  was  leased  and  operated  by 
Roiirer  and  McCann.  One  of  the  conditions  of  the  lease  provided  that 
the  lessees  should  insure  the  property  for  four  thousand  dollars  for 
me  owner's  benefit.  Accordingly,  application  having  been  made  to 
Bohrer,  an  insurance  agent  at  Hastings,  a  policy  of  insurance  for  that 
sum  was  issued  and  delivered  to  plaintiff,  the  premium,  being  at  the 
rate  of  two  per  cent,  having  been  paid  by  McCann.  This  insurance 
remained  in  force  for  a  year.  At  its  expiration  the  same  agent  re- 
insured for  the  same  amount  and  at  the  same  rate  of  premium  in  the 
Phenix  Insurance  Company  of  Brooklyn.  Subsequently,  and  on  Decem- 
ber 8th,  the  general  agent  of  that  company  notified  both  Eohrer  and 
McCann  that  the  rate  of  premium  on  the  policy  was  too  low,  and  that 
unless  it  was  raised  steps  would  be  taken  to  cancel  the  policy.  On 
the  10th,  after  a  conversation  with  McCann,  Rohrer  promised  to  try 
to  place  the  insurance  in  another  company  at  the  old  rate,  and  so  save 
the  additional  premium.  He  stated  that  the  defendant  company  had 
seemed  inclined  to  favor  him  in  some  other  matters,  and  he  thought 
he  could  place  the  insurance  with  that  company.  On  the  12th,  without 
further  conference  with  anyone  on  the  subject,  Eohrer  pre]iared  a 
I)oii('y  in  the  defendant  company,  countersigned  the  same  as  its  agent, 
and  placed  it  in  his  safe  with  the  intention  of  afterward  delivering 
it  to  plaintiff  on  the  surrender  of  the  Phenix  policy.  At  the  sann^ 
tinu^  he  marked  the  Phenix  policy  "canceled"  on  the  register.  On  tlie 
Mth  lie  notified  defendants  of  the  issuance  of  the  policy,  and  on  tlie 
17th  this  rejiort  reached  their  ofhce.  Upon  its  receipt  the  officers  of 
the  company  telcgraj)hed  Rohrer  to  ciir.col  the  policy.  In  the  regular 
course  of  business  November  {iromiiiuis  are  not  turned  in  by  the  local 
agencies  throughout  the  country   nnlil   December  31st.     The  premium 
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paid  on  the  Phenix  policy  had  not,  therefore,  been  paid  into  the 
treasury  of  the  company.  Rohrer,  when  he  made  out  the  policy  iiv 
the  Milwaukee  company,  merely  transferred  the  premium  from  on5 
account  to  the  other,  by  charging  the  Phenix  company  with  it  and 
crediting  the  Milwaukee  company.  On  Sunday,  the  16th,  information 
reached  Eohrer  that  the  property  had  been  destroyed  by  fire.  On 
Monday,  the  17th,  prior  to  receipt  of  the  telegram  directing  cancella- 
tion of  the  Milwaukee  policy,  he  took  the  policy  of  that  company  to 
the  bank,  plaintiff's  place  of  business,  and  after  informing  the  latter 
of  the  circumstances,  offered  to  make  the  change.  Plaintiff  made  no 
objection,  but  merely  directed  his  clerk  to  get  the  old  policy  and 
return  it  to  Rohrer.  He  had  not  heard  of  the  fire,  however,  and  when 
Rohrer  informed  him  of  it,  he  expressed  a  doubt  as  to  the  propriety 
of  surrendering  the  old  policy.  When  Rohrer  told  him  that  he  had 
made  out  the  policy  on  the  12th,  he  made  no  further  comment,  but 
returned  the  Phenix  policy,  and  accepted  the  new  one  in  lieu  thereof. 
The  court  held  that  the  acts  here  detailed  did  not  show  the  existence- 
of  a  contract  of  insurance  on  the  part  of  the  Milwaukee  company,  or 
that  the  attempted  cancellation  of  the  Phenix  policy  was  authorized. 
The  minds  of  the  parties  had  never  reached  an  agreement,  in  the  one 
instance  as  to  the  making  of  the  contract,  or  in  the  other,  as  to  the 
cancellation  of  the  other  contract.  The  court  thus  expressed  the 
principle  involved:  "There  is  no  claim  that  there  was,  prior  to  the 
execution  of  the  written  policy  of  the  defendant  company,  and  its 
delivery  to  and  acceptance  by  the  plaintiff,  any  verbal  agreement  on 
behalf  of  that  company  to  insure  the  property,  which  might  make  the 
contract  of  insurance  take  effect  before  the  delivery  of  the  written 
policy,  and  render  that  writing  only  the  better  evidence  of  the  terms 
of  the  contract  which  the  parties  had  agreed  to:  City  of  Davenport 
V.  Peoria  M.  &  F.  Ins.  Co.,  17  Iowa,  277.  If,  therefore,  at  the  close 
of  the  testimony,  it  clearly  appeared  that  the  written  policy  of  the 
defendant  company  had  not,  at  the  time  of  the  burning  of  the 
elevator,  become,  by  deliA'ery  and  acceptance,  a  completely  binding 
contract,  then  the  defendant  company  never  incurred  any  liability  as 
insurer." 

In  Rogers  v.  Charter  Oak  etc.  Co.,  41  Conn.  97,  a  life  insurance 
solicitor,  casually  meeting  C,  proposed  life  insurance.  C.  replied  that 
he  was  on  a  trip  to  New  York  for  a  few  weeks,  and  could  attend  to- 
the  matter  then.  The  agent  was  pressing,  however,  and  finally  ob- 
tained an  application  and  a  medical  examination,  with  an  under- 
standing that,  if  accepted,  the  policy  was  to  be  forwarded  to  New 
York,  and  if  it  was  as  agreed  to,  would  be  accepted  and  the  premium' 
]iaid,  the  policy  to  take  effect  then.  The  policy  was  sent  to  New 
York  to  the  address  agreed  upon,  and  was  returned  "uncalled  for."' 
Tt  was  sent  to  another  address,  but  C.  had  died  two  days  before^  The 
court  held  that  there  was  no  contract,  delivery  never  having  been 
iiiaile.     Clearly  delivery  was  here  wholly  necessary. 

Another  illustration  of  the  converse  of  the  rule  is  to  be  found  in. 
Milwaukee  Mechanics'  Ins.  Co.  v.  Graham,  181  111.  158,  54  N.  E.  914. 
(iraliam,  who  was  the  owner  and  operator  of  a  fruit  evaporating^ 
plant,  procured  a  policy  of  fire  insurance  thereon  from  plaintiif  in 
error.  The  policy  was  delivercil.  Imt  the  premium  was  not  paid,  the 
agent  declining  to  accept  it  until  he  should  learn  from  the  conijiauy 
whether  it  would  acct'pt  tlio  risk  or  not.  The  policy  contained  a  . 
provision  that  it  should  be  void  it  other  insurance  on  the  same  p^rop-  ■ 
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erty  should  be  procmod  by  the  insured  without  the  consent  of  the 
insurer,  and  that  the  insurance  might  be  canceled  at  any  time  upon 
five  days'  notice.  Delivery  of  the  policy  took  place  on  October  27, 
1897.  On  the  30th  notice  was  received  by  the  agent  from  the  com- 
pany declining  the  risk,  and  directing  cancellation  of  the  policy.  Tho 
insured  was  accordingly  notified,  and  he  applied  to  another  agent  for 
insurance  upon  the  same  property.  A  policy  was  written  out  by  the 
second  agent,  on  blanks  furnished  for  that  purpose,  bearing  the  signa- 
tures of  the  proper  officers  of  the  company,  and  providing  for  the 
counter-signing  of  the  same  by  the  local  agent.  Entries  were  made 
in  the  register  in  the  usual  way,  but  the  policy  was  not  delivered, 
nor  was  the  insured  notified  of  its  execution.  Within  the  five  days' 
limit  after  notice  of  cancellation  of  the  first  policy,  and  consequently 
while  it  was  still  effectual  protection,  the  property  covered  thereby 
and  by  the  second  policy  was  destroyed  by  fire,  which  was  the  con- 
tingency insured  against.  Upon  the  question  of  liability  the  court 
held  that  the  second  policy  was  ineffectual,  that  there  was  no  addi- 
tional insurance  on  the  property  within  the  meaning  of  the  clause  of 
the  first  policy  invalidating  its  effect  if  such  insurance  should  be 
procured  thereon  without  the  consent  of  the  insured. 

Another  illustration  of  the  principle  is  to  be  found  where  there  is 
no  application  for  insurance.  Both  delivery  and  acceptance  are  neces- 
sary to  the  completion  of  such  a  contract:  Stebbins  v.  Lancashire 
Ins.  Co.,  60  N.  H.  65;  Folb  v.  Phoenix  Ins.  Co.,  109  N.  C.  568,  13  S.  E. 
798.  And  if  the  policy  as  issued  does  not  conform  to  the  application, 
it  is  not  binding  until  it  has  been  delivered  and  accepted:  Mutual 
Life  Ins.  Co.  v.  Gorman,  19  Ky.  Law  Eep.  295,  40  S.  W.  571;  Robinson 
V.  United  States  Ben.  Soc,  132  Mich.  695,  102  Am.  St.  Eep.  436,  94 
N.  W.  211;  New  York  Life  Ins.  Co.  v.  Manning,  124  N.  Y.  Supp.  775; 
Prince  v.  State  Mutual  Life  Ins.  Co.,  77  S.  C.  187,  57  S.  E.  766. 

If,  however,  the  parties  signify  their  agreement  upon  the  terms 
and  conditions  of  the  altered  contract  in  some  other  way,  as  by  the 
acceptance  of  the  premium,  receiving  proof  of  loss,  and  participating 
in  an  adjustment,  on  the  part  of  the  insurer,  delivery  is  not  necessary: 
Star  Lumber  Co.  v.  Finney,  35  Neb.  214,  52  N.  W.  1113.  It  was  held 
in  Stephens  v.  Insurance  Co.,  87  Iowa,  283,  54  N.  W.  139,  however, 
that  the  retention  by  the  insurer  of  the  premium  notes  until  after  the 
fire  would  not  be  regarded  as  dispensing  with  the  necessity  for  deliv- 
ery under  circumstances  which  made  delivery  nepessary  to  signify 
acceptance  of  the  terms  of  an  altered  contract. 

Other  illustrations  of  the  converse  of  the  rule  are  to  be  found  in 
the  cases  cited  in  subdivisions  3  and  4,  below. 

3.  What  Constitutes  a  Completed  Contract. — A  proper  subject  of 
inquiry  in  this  connection  is  as  to  what  may  be  deemed  a  completed 
contract  of  insurance;  for  if  the  contract  is  complete  and  binding 
without  delivery,  delivery  is  not  necessary.  No  definite  test,  of 
uniform  recognition,  has,  to  our  knowledge,  ever  been  suggested.  In 
Bhircliaid  v.  Waite,  28  Me.  51,  38  Am.  Dec.  474,  it  was  said:  "A  con- 
tract of  insurance  is  completed,  when  there  is  an  assent  to  the  terms 
■of  it  by  the  parties,  upon  a  valuable  consideration.  Noitlicr  the 
giving  of  the  i)remium  note  nor  the  reception  of  tlie  pi)licy  liv  riie 
insur.  (I  are  prercqni^  ites  to  its  consummation."  In  an  earlier  Maina 
decis  ..n.  that  of  Warren  v.  Ocean  Ins.  Co.,  16  Me.  439,  33  Am.  Do.-. 
.''71.  ulicic  the  insured  gave  no  premium  note,  and  took  no  evidence  of 
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the  contract  from  the  company,  the  policy  teing  left  in  the  office  of 
the  latter,  pending  payment  of  the  premium,  the  question  as  to  whether 
the  contract  was  complete  without  delivery  of  the  policy  was  con- 
sidered in  connection  with  the  custom  of  the  insurer  and  other  com- 
panies. It  was  shown  that  when,  in  the  course  of  business,  the 
applicant  for  insurance,  having  accepted  the  terms  upon  which  the 
company  was  willing  to  assume  the  risk,  signed  a  form  of  agreement 
in  the  proposal  book,  the  risk  was  then,  according  to  custom,  consid- 
ered taken.  It  was  also  shown  that  if  the  premium  was  to  be  paid 
in  cash,  such  payment  was  usually  deferred  until  delivery  of  the 
policy,  which  might  be  long  after,  or  even  not  at  all;  but  if  credit 
was  asked  a  note  was  usually  signed  by  the  assured  at  the  time  he 
signed  the  proposal  book,  by  which  he  promised  to  pay  the  premium; 
but  these  were  regarded  as  mere  details,  not  essential  to  the  validity 
of  the  insurance,  which  was  complete  and  binding  upon  the  signing, 
by  the  assured,  of  the  proposal  book.  The  insured  recovered,  though 
the  premium  was  never  paid,  nor  the  policy  delivered.  The  court 
intimated  that  any  other  view  of  the  matter  would  enable  the  corpora- 
tion, by  procrastinating  delivery  of  the  policy  and  collection  of  the 
premium  until  the  risk  had  elapsed,  to  evade  payment,  in  the  case  of 
loss,  and  to  compel  payment,  in  any  event.  The  principle  here  fol- 
lowed was  that  laid  down  in  the  leading  cases  of  Head  and  Amory  v. 
Providence  Ins.  Co.,  2  Cranch,  127,  2  L.  ed.229,  one  of  Chief  Justice 
Marshall's  decisions,  and  of  Mead  t.  Davison,  3  Ad.  &  El.  303,  111 
Eng.  Reprint,  428. 

In  the  last  cited  case,  that  of  Mead  v.  Davison,  3  Ad.  &  El.  303,  111 
Eng.  Reprint,  428,  insurance  was  proposed  on  the  plaintiff's  ship, 
"Crisis,"  to  a  mutual  society,  called  the  British  Association  of  London, 
oi  which  the  plaintiff  and  the  defendant  were  members,  in  February, 
1S29,  and  the  premium  paid,  lost  or  not  lost.  The  policy  was  formally 
executed  on  the  twenty-first  day  of  October,  1829.  The  loss  had, 
before  that  day,  become  known  to  both  parties.  By  the  practice  of 
the  society,  policies  used  to  be  filled  up  and  delivered  out  as  members 
applied  for  them.  By  the  rules  of  the  society,  the  sums  insured  were 
to  commence  on  the  day  of  the  ship  being  accepted  by  the  committee, 
and  to  continue  in  force  twelve  months  from  that  time,  paying  five 
per  cent  charge  for  policies,  power  of  attorney,  and  two  guineas  for 
survey.  The  court  said:  "He,  the  plaintiff,  bought  and  paid  for  Fhe 
underwriter's  promise  to  indemnify.  If  his  ship  had  arrived,  the 
underwriter  would  have  kept  the  whole  premium;  though  she  has 
perished,  he  cannot  be  relieved  from  his  agreement.  Equity  would 
have  compelled  him  to  execute  the  formal  policy  whenever  tendered 
to  him.  In  voluntarily  executing,  he  has  only  performed  a  manifest 
duty,  and  cannot  now  retract  the  obligation."  Obviously,  the  contract 
was  completed  and  binding  when  the  risk  was  assumed  and  premium 
paid. 

In  Sheldon  v.  Connecticut  Mut.  Life  Ins.  Co.,  2.3  Conn.  207,  65  Am. 
Dec.  565,  where  defendant  claimed  tliat  delivery  to  the  assured  was 
essential  to  the  completion  of  the  contract,  it  was  held  that  the  jury 
were  properly  instructed  th;it  wlion  an  applii-ation  for  insurance  hud 
been  approved  and  accejited  by  a  eom.pany,  or  its  agents,  and  a  i>olicy 
had  been  made  and  exemted,  a!id  notice  thereof  given  the  applicant, 
the  contract  was  ci)in[i!('t(\  '"^iniihir  !angu;ige  was  made  use  of  in 
Cooper  v.  Pacific  Mutiiiil  I.il'e  Ins.  Co.,  7  Xev.  116,  S  Am.  Hpj).  7i)5. 
In  that   case  application   was   in;ule  to  agents  of  the  defendant  for  a 
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policy  on  the  life  of  plaintiff's  husband,  accompanied  with  fifty 
dollars,  in  accordance  with  the  regulations  of  the  company,  which 
were  to  be  applied  on  the  first  year's  premium.  The  application  thus 
made  was  forwarded  to  the  main  office  of  the  company,  through  the 
regular  channels,  was  accepted,  and  a  policy  was  in  due  time  made 
and  executed,  and  forwarded,  in  turn,  to  the  local  agent  for  delivery. 
Before  delivery,  however,  the  applicant  died.  The  court  held  that  the 
contract  was  complete.  "Here  is  undoubtedly  sufficient  proof  to  estab- 
lish a  contract  for  a  policy.  The  application  for  a  policy  by  the 
assured,  with  the  payment  of  a  portion  of  the  premium,  and  acceptance 
of  the  risk  by  the  defendant,  left  nothing  to  be  done  but  the  delivery 
of  the  policy,  and  the  payment  by  the  plaintiff  of  the  balance  of  the 
premium,  which,  it  appears,  was  not  required  by  the  rules  of  the 
company  until  the  completion  of  the  transaction.  These  facts  show 
a  valid  contract  for  a  policy  between  the  parties.  The  moment  the 
company  concluded  to  make  the  insurance,  the  fifty  dollars  paid  to 
its  agent  became  its  property,  without  any  further  action  on  its  part. 
It  was  paid  upon  the  condition  that  if  the  company  concluded  to 
make  the  insurance,  it  should  be  applied  in  payment  of  the  premium; 
when,  therefore,  the  risk  was  taken,  it  became  the  property  of  defend- 
ant, and  at  the  same  time  the  assured  became  entitled  to  the  policy. 
Thus  there  was  the  acceptance  of  the  application  by  the  company, 
and  the  payment  of  a  portion  of  the  premium,  as  a  consideration 
therefor,  by  the  plaintiff,  which  is  all  that  was  necessary  to  make  a 
valid  contract  between  the  parties." 

A  similar  decision  was  that  of  Perkins  v.  "Washington  Ins.  Co.,  4 
Cow.  645.  There  the  plaintiff  applied  on  January  5,  1820,  to  defend- 
ant's agent  at  Savannah,  Georgia,  for  insurance  on  a  stock  of  goods. 
The  terms  and  conditions  were  agreed  upon  and  the  premium  was 
paid,  but  no  policy  was  delivered.  On  the  morning  of  the  11th  of  the 
same  month  a  conflagration  broke  out  in  the  city  of  Savannah,  result- 
ing in  the  destruction  of  much  property,  including  that  covered  by  this 
insurance.  Plaintiff  gave  the  agent  notice  of  the  loss,  offered  the  usual 
preliminary  proofs,  and  demanded  a  policy  of  insurance.  The  agent 
informed  him  that  he  had  not  forwarded  the  premium  money,  and  had 
not  received  a  policy,  and  intimated  that  the  company  would  not  feel 
bound  by  what  had  been  done.  The  proper  notice,  with  the  usual 
jiroofs,  were  given  th6  defendant,  and  demand  was  made  for  a  policy; 
but  defendant  refused  to  execute  the  same,  although  plaintiff  tendered 
the  premium  in  person.  Suit  was  brought.  Defendant  denied  the 
authority  of  the  agent  to  do  more  than  receive  applications,  take  the 
premiums  offered,  forward  the  same,  make  surveys,  etc.,  all  acts  of 
an  irresponsible  and  merely  ministerial  character.  But  the  court  held 
tlie  contract  to  have  been  completed,  and  the  defendant  bound  thereby. 

In  Eames  v.  Home  Ins.  Co.  of  New  York,  94  U.  S.  629,  24  L.  ed.  3U1. 
upon  the  subject  of  the  essentials  of  a  completed  contract,  Justice 
Bradley  said:  "It  is  sufficient  if  one  party  proposes  to  be  insured  and 
the  other  party  agrees  to  insure,  and  the  subject,  the  period,  the 
;; mount  and  the  rate  of  insurance  is  ascertained  or  understood,  and 
the  premium  paid,  if  demanded." 

In  the  jirinc'ipal  case,  that  of  Stephenson  v.  Allison,  165  Ala.  2.')8. 
ante.  p.  26,  51  South.  622,  it  was  said:  "A  contract  of  insurance  is 
cf;i:i;rlete  ■\\ii('n  it  apjjears  that  the  terms  of  the  contract  have  been 
selTlod  by  the  foncnrnMit  ;issent  of  the  parties,  and  nothing  remains  to 
be  done  but  deliver  tlie  ;i.iliev.'' 


Feb.  1910.]  Stephenson  v.  Allison.  41 

"It  is  fundamental  that,  unless  the  parties  have  come  to  an  agree- 
ment as  to  the  terms  of  their  contract,  so  that  nothing  remains  to  be 
done  but  to  execute  what  has  been  agreed  upon,  the  contract  is  still 
incomplete,  and  of  no  binding  force  upon  either  party.  We  can  see 
no  reason  from  departing  from  that  familiar  rule  in  the  law  of  con- 
tracts in  a  case  where  the  parties  were  negotiating  over  a  contract  of 
insurance.  In  the  case  at  bar  there  was  neither  a  delivery  of  the 
policy,  a  payment  of  the  premium,  a  tender  of  the  premium,  nor  a 
promise  to  pay":  Milwaukee  Mechanics'  Ins.  Co.  v.  Graham,  181  111. 
158,  54  N.  E.  914. 

The  same  rule  was  followed  in  the  case  of  Michigan  Pipe  Co.  v. 
Michigan  F.  &  M.  Ins.  Co.,  92  Mich.  482,  52  N.  W.  1070,  20  L.  E.  A. 
277.  There  application  was  made  to  an  insurance  agent  representing 
the  defendant  and  a  number  of  other  insurance  companies,  for  insur- 
ance upon  the  plaintiff's  plant  aggregating  forty-five  thousand  dollars. 
The  insurance  was  to  be  divided  in  unequal  amounts  between  three 
separate  blocks  of  property.  Nothing  was  said  of  the  rate  or  the 
period  of  the  insurance,  or  the  companies  in  which  the  insurance  was 
to  be  placed.  The  insurance  agent  promised  to  attend  to  the  matter 
at  once,  and  the  plaintiff's  representative  went  away  and  paid  no 
further  attention  to  the  matter.  Within  a  fortnight  the  property  was 
destroyed  by  fire.  The  insurance  agent  had  neglected  to  make  the 
insurance;  but  to  cover  his  neglect  he  pretended  that  the  policies  were 
in  his  safe,  and  that  he  would  forward  them  to  the  plaintiff  on  the 
following  morning,  which  was  Monday.  In  accordance  with  a  plan  of 
his  own,  the  purpose  of  which  was  plainly  to  cover  his  negligence  as 
well  as  to  protect  the  insured,  in  whose  property  his  relatives  were 
interested,  at  the  expense  of  the  insurance  companies,  he  made  out  a 
number  of  insurance  policies.  These  policies  were  dated  on  the  Satur- 
day previous,  which  was  July  5th,  instead  of  June  26th,  the  date  the 
insurance  was  understood  to  begin.  The  policies  aggregated  five  hun- 
dred dollars  less  than  the  amount  agreed  upon.  In  at  least  two  re- 
spects, therefore,  the  contract  as  outlined  by  the  policies  differed 
materially  from  that  outlined  in  the  application  for  insurance.  The 
court  held  that  the  minds  of  the  parties  had  not  met.  If  the  policies 
had  been  delivered,  however,  and  accepted,  this  discrepancy  would 
have  been  cured;  and  the  court  also  intimated  that  if  the  policies  had 
been  written  out  in  accordance  with  the  understanding  of  the  parties 
as  manifested  in  their  preliminary  conversation  on  the  subject,  want 
of  delivery  would  not  have  affected  their  validity.  In  other  words, 
there  was  no  completed  binding  contract  until  the  policies  were  written 
out  in  accordance  with  the  understanding  of  the  parties,  or  until  by 
delivery  and  acceptance  of  policies  varying  from  siich  understanding 
the  parties  signified  their  waiver  of  the  original  terms.  "Wlien  one 
applies  for  insurance,  the  insurer  must  accept  the  terms  of  the  applica- 
tion before  a  contract  can  exist.  If  the  insurer  replies  to  the  applica- 
tion by  proposing  different  terms,  or  by  sending  a  policy  differing  in 
essential  matters  from  the  application,  no  contract  has  been  made  until 
the  counter-proposition  or  policy  has  been  accepted  by  the  applicant. 
The  same  rule  applies  to  contracts  for  insurance  as  to  other  contracts. 
....  Plaintiff  had  no  contract  vith  the  defendant  until  the  policies 
were  written  out  and  signed,  and  were  in  accordance  with  the  terms  or 
the  application.  If  defendant  had  not  made  out  and  signed  the  poli- 
cies, plaintifT  would  have  no  st;n;<lii;<x,  because  its  agent  had  made  no 
agreement  to  place  any  of  the  insuiaiae  applied  for  in  the  defendant 
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•company.  Plaintiff,  at  the  time  of  its  application,  made  no  contract 
with  Schmeck,  binding  upon  any  of  the  companies  for  which  he  was 
agent.  The  name  of  no  company  was  mentioned,  much  less  agreed 
upon.  Granting  that  it  was  understood,  when  effected,  that  the  rates 
were  to  be  the  usual  ones,  still  the  policies  differed  in  two  essential 
particulars  from  the  applications,  viz.,  the  amount  and  the  time  from 
"which  they  were  to  run." 

In  Mattoon  Mfg.  Co,  v.  Oshkosh  Fire  Ins.  Co.,  69  Wis.  573,  35  N.  W. 
12,  where  plaintiff  gave  its  note  undated  to  the  defendant,  payable 
in  installments  at  such  time  as  defendant  might  order,  with  a  blank 
application  over  its  signature,  which  was  accepted  by  the  defendant's 
agent  with  the  agreement  that  it  would  effect  a  contract  of  insur- 
ance, and  that  when  plaintiff  would  give  defendant  the  apportionment 
of  the  risk,  the  policy  should  issue,  and  the  note  and  application  be 
filled  up  to  correspond,  such  arrangement  was  held  not  to  constitute 
a  completed  contract  of  insurance.  This  case  is  interesting  in  view 
of  the  fact  that  the  court  intimated  that  if  the  plaintiff  had  proved 
what  it  alleged,  it  would  have  proved  a  complete  and  binding  contract 
of  insurance.  It  alleged:  1.  That  it  gave  its  note  for  the  premium, 
whereas  the  note  was  undated  and  bore  no  specific  amount;  2.  That 
there  was  an  understanding  upon  the  acceptance  of  the  note  and  blank 
application,  that  the  same  would  effect  a  contract  of  insurance,  nothing 
remaining  to  be  done  but  for  the  agent  to  fill  out  the  blanks;  3.  That 
the  agent  should  fill  it  out  with  a  description  of  the  risk  of  which 
a  printed  form  was  then  and  there  exhibited;  4.  That  there  should 
be  a  policy,  etc.;  5.  That  the  agent  neglected  to  do  so,  etc.;  6.  That 
the  insurer  accepted  the  risk,  etc.;  whereas,  in  fact,  the  insurance 
company,  after  the  destruction  of  the  property,  received  a  notification 
as  follows:  "The  Oshkosh  Mutual  has  accepted  a  risk  of  five  thousand 
dollars  on  this  property,  but  it  has  not  yet  been  apportioned  between 
building,  machinery,  and  stock,  and  no  policy  yet  issued." 

The  difficulty  in  chief,  in  this  case,  in  the  view  of  the  court  was 
a  want  of  apportionment.  "An  oral  agreement  of  an  insurance  agent 
to  take  five  thousand  dollars  upon  mill  property  is  not  a  completed 
contract  of  insurance  if  there  was  to  be  an  apportionment  between 
real  and  personal  estate,  and  none  had  been  made  when  the  property 
was  destroyed  by  fire":  Kimball  v.  Lion  Ins.  Co.,  17  Fed.  C^25.  Similar 
language  was  used  in  Thayer  v.  Insurance  Co.,  10  Pick.  326;  Hartshorn 
V.  Insurance  Co.,  15  Gray,  240;  Faughner  v.  Insurance  Co.,  86  Mich. 
536,  49  N.  W.  643;  Tyler  v.  Insurance  Co.,  4  Rob.  (N.  Y.)  151;  Wood 
V.  Insurance  Co.,  32  N.  Y.  619;  Strohn  v.  Insurance  Co.,  37  ^Vis.  623, 
19  Am.  Rep.  777. 

The  case  of  Franklin  Fire  Ins.  Co.  v.  Colt,  87  U.  S.  (20  Wall.)  560. 
22  L.  ed.  423,  is  often  cited  as  an  illustration  of  a  contract  complete 
in  every  respect  prior  to  delivery,  and  even  prior  to  execution,  of  tlie 
policy.  The  case  is  significant  in  other  respects,  particularly  in  the 
clear  distinction  drawn  by  the  court  between  a  contract  of  insurance 
and  one  to  insure.  It  was  a  contract,  entered  into  between  Colt  and 
the  company's  agents,  for  insurance  upon  certain  property  of  the 
former,  for  a  period  of  five  years  from  that  date,  the  insurance  to  be 
binding  from  said  date,  credit  being  given  for  the  premium,  and  it 
being  understood  tliat  the  policy,  when  issued,  should  remain  in  the 
possession  of  the  agents  "until  the  first  of  October  (date  premium  fell 
due)  for  his  (Colt's)  convenience."  The  property  was  destroyed  prior 
to  the  date  fixed  for  the  payment  of  the  premium  and  the  delivery  of 
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the  policy,'  and  before  the  policy  itself  was  really  executed.  The 
policy  was  filled  up  and  countersigned  after  the  loss  was  incurred. 
The  court  thus  outlined  the  rights  of  the  parties,  as  under  a  completed 
and  binding  contract  of  insurance.  "There  is  no  suggestion  that  the 
preliminary  contract  in  this  case  was  not  made  in  perfect  good  faith 
on  both  sides,  with  full  knowledge  by  the  agents  of  the  condition, 
character  and  value  of  the  property  insured.  The  credit  allowed  for 
the  payment  of  the  premium  was  an  indulgence  which  the  agents  were 
auttiorized  by  general  usage  to  give.  Its  allowance  did  not  impair 
the  preliminary  contract;  that,  being  valid,  could  have  been  enforced 
in  a  court  of  equity  against  the  company;  and  having  been  enforced 
by  the  procurement  of  the  policy,  an  action  could  have  been  main- 
tained upon  the  instrument;  or  the  court  in  enforcing  the  execution  of 
the  contract  might  have  entered  a  decree  for  the  amount  of  the  insur- 
ance. But  no  resort  to  a  court  of  equity  for  specific  performance  was 
necessary  in  this  case  by  reason  of  the  action  of  the  agents  in  filling 
up  the  blank  policy,  which  was  duly  attested,  as  they  should  have  done 
immediately  after  the  preliminary  arrangement  with  the  assured. 
The  agents  were  authorized  to  do  after  the  fire  that  which  they  had 
previously  stipulated  to  do  on  behalf  of  the  company.  The  original 
neglect  to  fill  up  the  blank  policy  at  once  constituted  no  valid  reason 
for  further  delay.  If  the  policy  filled  up  at  once  would  have  bound 
the  company,  so  must  the  policy  subsequently  filled  up.  The  rela- 
tions of  the  parties  and  the  obligations  of  the  company  were  not 
changed  by  the  neglect  of  the  agents.  The  filling  up  of  the  policy  was 
a  voluntary  specific  performance  of  the  preliminary  agreement.  And, 
when  filled  up,  the  policy  was,  by  express  stipulation,  to  be  held  by 
the  agents  in  their  safe  for  the  assured,  and  no  actual  manual  transfer 
was,  under  these  circumstances,  essential  to  perfect  the  latter's  title. 
It  then  became  his  property,  and  upon  the  refusal  of  the  defendant 
to  surrender  it,  two  courses  were  open  to  him:  either  to  proceed  by 
action  to  recover  the  possession  of  the  policy,  or  to  sue  upon  the  policy 
to  recover  for  the  loss,  and  in  the  latter  case  to  prove  its  contents 
upon  failure  of  the  company  to  produce  the  instrument  on  the  trial." 

In  German-American  Ins.  v.  Darrin,  80  Kan.  578,  103  Pac.  87,  it  was 
held  that  a  completed  and  binding  contract  of  insurance  may  be 
effected  upon  the  basis  of  an  application,  accepted  by  the  insurer, 
a  policy  delivered  and  a  premium  paid  and  received.  In  Powell  v. 
Factor's  Ins.  Co.,  28  La.  Ann.  19,  it  was  held  that  the  receipt  of  the 
premium  and  the  delivery  of  the  policy  completed  the  contract.  A 
completed  contract  was  similarly  described  in  Cunningham  v.  Con- 
necticut Fire  Ins.  Co.,  200  Mass.  333,  86  N.  E.  787. 

4.  Question  of  Intent. — The  principle  is  well  established  that  the 
completion  of  a  contract  of  insurance  is  a  question  of  intent.  When- 
ever the  parties  manifest  their  purpose  to  bind  themselves  irrevo- 
cably by  such  a  contract,  the  law  will  say  that  the  contract  there- 
upon becomes  a  completed  contract:  Union  Central  L.  Ins.  Co.  v. 
Pauly,  8  Ind.  App.  85,  35  N.  E.  190;  St.  Louis  Mut.  L.  Ins.  Co.  v. 
Kennedy,  6  Bush  (Ky.),  450;  Loring  v.  Proctor,  2G  Me.  18;  Heiman 
v.  Insurance  Co.,  17  Minn.  153,  10  Am.  Rep.  154;  Folb  v.  Insurance 
Co.,  109  N.  C.  568,  13  S.  E.  798;  Newark  Machine  Co.  v.  Kenton 
Ins.  Co.,  50  Ohio  St.  549,  35  N.  E.  1060,  22  L.  R.  A.  768;  McCuIly's 
Admr.  v.  Insurance  Co.,  18  W.  Va.  782;  Cronkhite  v.  Insuram'o  Co., 
35  Fed.  26;  Zenos  v.  Wickham,  L.  R.  2  Eng.  &  Ir.  App.  Cas.  296. 
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In  the  case  last  cited — Zenos  v.  Wickham,  L.  E.  2  Eng.  &  Ir. 
App.  Cas.  296 — the  appellant  and  his  associates,  owners  of  the  ship 
"Leonidas,"  employed  Lascaridi,  an  insurance  broker,  to  effect  for 
them  two  thousand  pounds  insurance  on  the  vessel,  at  eight  pounds 
eight  shillings  per  cent,  for  six  months,  from  April  to  October.  "In 
the  case  of  private  underwriters  at  Lloyds,  it  is  customary  to  have 
only  one  slip,  which  is  signed  by  the  different  underwriters,  for  the 
amounts  they  are  willing  to  undertake  the  insurance.  In  the  case  of 
insurance  companies  a  separate  slip  is  prepared  by  the  brokers  of  the 
assured  for  each  company,  and  the  policy  is  afterward  prepared  and 
filled  up  from   the  slip  by  the   officers  of  the  company,   and  is  kept 

by  the   company  until  sent  for  by  the  assured   or  his   broker 

In  accordance  with  the  usual  practice  Pascaridi  prepared  ....  a 
slip  embodying  the  terms  of  the  proposed  insurance,  and  got  it  initi- 
ated by  ....  a  clerk  of  the  company  for  the  sum  of  two  thousand 
pounds.  This  was  left  at  the  office  of  the  company  in  order  that  the 
policy  might  be  made  out.  Before  the  policy  was  made  out  the  plain- 
tiffs sent  to  Lascaridi  ....  desiring  him  to  'cancel  "Leonidas"  in- 
surance, and  issue  same  for  all  the  year  and  for  all  seas  at  ten 
pounds  ten  shillings  per  cent.*"  This  was  done,  and  Lascaridi  sent 
the  owners  a  statement  of  the  premium,  which  they  paid.  It  was 
the  custom  of  the  companies  to  allow  the  brokers  credit  from  month 
to  month,  and  the  premium  in  the  "Leonidas"  insurance  was  charged 
to  Lascaridi,  and  presented  at  his  office  with  the  policy  on  the  8th 
of  the  following  month,  May.  A  clerk  of  Lascaridi  declined  to  pay 
it  on  the  ground  that  the  issue  of  the  policy  was  error.  The  policy 
with  the  statement  was  again,  in  the  course  of  the  day,  presented 
a  second  time  at  the  office  of  Lascaridi,  who  was  absent,  and  was 
again  declined.  It  was  thereupon  canceled,  and  credit  was  given 
Lascaridi  for  the  premium.  When  loss  of  the  ship  occurred,  and  the 
casg  came  into  court  for  determination,  it  was  held  that  the  insured 
had  done  everything  that  he  could  possibly  be  expected  to  do  on  his 
part,  including  payment  of  the  premium,  and  that  when  the  clerk 
of  the  insurer  signed  the  slip,  the  contract  was  complete  and  bind- 
ing. The  court  discussed  the  question  of  delivery  at  some  length, 
but  only  in  connection  with  the  subject  of  a  sealed  instrument,  and 
not  as  evidencing  the  completion  of  the  contract.  The  policy  was 
"signed,  sealed  and  delivered,"  and  it  was  suggested  that  a  corpora- 
tion could  contract  only  by  a  sealed  instrument;  ]3ut  the  court,  with- 
out deciding  that  question,  held  that  if  there  was  any  necessity  for 
delivery,  the  delivery  above  described  was  sufficient,  and  the  contract 
having  been  completed  and  rendered  effectual  and  binding  by  an 
adequate  meeting  of  minds,  it  could  not  be  canceled  by  anything 
short  of  an  equally  solemn  act,  certainly  not  without  the  expressed 
or  implied  consent  of  the  party  most  deeply  interested,  or  without 
returning  to  him  the  premium  that  he  had  paid  for  the  protection 
that  he  thought  he  had  received  and  was  enjoying. 

The  case  of  Newark  Machine  Co.  v.  Kenton  Machine  Co.,  50  Ohio 
St.  549,  35  N.  E.  1060,  22  L.  K.  A.  768,  illustrates  another  phase  of 
the  insurance  business,  with  reference  to  the  necessity  of  a  meeting 
of  minds,  and  an  intent  to  be  bound,  as  upon  a  completed  contract. 
The  facts  are  thus  stated:  "Tlierc  was  an  understanding  between 
the  managing  officer  of  the  plaintiff  and  Murphy  that  the  latter 
should  keep  the  insurance  of  plaintiff  up  to  a  certain  amount,  either 
by  renewals  or  new  policies  in  good  companies  represented  by  him; 
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and  his  course  of  dealing  with  the  plaintiff  under  that  understanding 
was  to  charge  up  the  amount  of  the  premiums  to  the  plaintiff  when 
policies  were  issued  or  renewed,  and  have  periodical  settlements, 
usually  once  a  month,  when  the  premiums  would  be  paid."  The  Nor- 
wich Union  Insurance  Company  carried  five  thousand  dollars'  insur- 
ance on  plaintiff's  plant.  Not  desiring  to  carry  so  much  that  company 
•directed  Murphy  to  reduce  the  same  by  half.  Murphy  thereupon 
billed  out  two  new  policies  for  two  thousand  five  hundred  dollars 
each,  one  on  a  form  provided  by  the  Norwich  Union  and  the  other 
on  a  form  provided  by  defendant,  and  prepared  them  for  delivery  to 
the  plaintiff  when  it  should  deliver  up  for  cancellation  the  five  thou- 
sand dollar  policy  referred  to.  The  account  of  the  Norwich  Union' 
was  charged  with  the  amount  of  the  unearned  premium,  and  the 
defendant  was  credited  therewith.  Duly  authorized  representatives 
of  the  plaintiff  wer«  informed  of  the  proposed  change  and  consented 
thereto.  The  five  thousand  dollars  was  never  delivered  up  for  can- 
cellation, nor  were  the  two  policies  issued  in  lieu  thereof  ever  deliv- 
ered. Murphy  made  an  entry  in  his  cancellation  register,  but  no 
other  step  was  taken.  The  plant  was  destroyed  by  fire,  and  defend- 
ant contended  that  the  facts  did  not  show  such  a  mutual  assent  of 
the  parties,  or  their  representatives,  as  would  constitute  a  completed 
contract  of  insurance  short  of  actual  delivery  of  the  policy.  The 
following  clearly  presents  the  contention  and  the  views  of  the  court: 
"It  does  not  appear  that  the  names  of  the  companies  in  which  the 
new  policies  had  been  written  were  mentioned  in  the  interview  be- 
tween Wright  (plaintiff's  manager)  and  the  defendant's  agent,  nor 
the  rate  or  amount  of  the  premium,  nor  the  duration  or  conditions 
of  the  policies;  and  it  is  claimed  by  the  defendant  that  there  was, 
therefore,  no  mutual  assent  of  the  parties  to  either  of  those  terms, 
and  so  no  completed  contract  of  insurance  between  them.  It  is  un- 
doubtedly true  that  those  are  essential  elements  of  a  contract  of 
insuiance,  and  if  there  was  not  a  meeting  of  the  minds  of  the 
parties  upon  them,  the  con^traet  was  not  consummated,  and  no  risk 
attached.  But  it  is  equally  true  that  the  agreement  need  not  be 
expressed   in  words;   it  may  be  implied  from  the   circums4:ances   and 

conduct  of  the  parties It  is  now  well  settled  that  a  policy  is 

only  evidence  of  the  contract,  and  the  latter  may  be  shown  by  parol, 
when  the  policy  has  not  been  written,  or  is  withheld,  unless  such  con- 
tract is  forbidden  by  statute  or  a  provision  of  the  company's  charter 
which  is  brought  to  the  notice  of  the  other  contracting  party:  Os- 
trander  on  Insurance,  sees.  13,  14;  Eichard  on  Insurance,  sec.  140; 
RvVu'f  Fire  Ins.  Co.  of  New  York  v.  Shaw,  94  U.  S.  574,  24  L.  ed.  291; 
Diivton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345,  15  Am.  Eep.  612;  Palm  v. 
Medina  Mut.  Fire  Ins.  Co.,  20  Ohio  529,  337.  And  as  in  other  cases 
of  parol  contracts,  the  terms  of  the  agreement  and  the  assent  of  the 
parties  to  them  may  be  shown  by  their  acts  and  the  attending  circum- 
stances, as  well  as  by  the  words  they  have  employed.  There  was  in 
this  case  no  express  agreement  in  regard  to  the  property  to  be  insured 
hj'  the  new  policies.  The  property  was  not  mentioned  in  the  inter- 
view between  the  defendant's  agents  and  Wright.  But  as  it  was 
agreed  the  new  policies  were  to  be  exchanged  for  the  canceled  policy, 
it  must  have  been  as  clearly  understood  as  if  it  had  been  expressly 
stated  that  they  were  to  cover  the  property  included  in  the  canceled 
DoliL-y.     So   in   regard  to   the   rate   and   amount  of   the   premium,   and 
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form  and  conditions  of  the  policy It  is  not  necessary  that  all 

the  particulars  of  a  contract  should  be  made  the  subject  of  express 
stipulation,  'for  it  may  well  be  understood,  in  the  absence  of  express 
declaration  to  the  contrary,  that  the  usual  form  of  policy  is  acceptable 
to  both  parties.'  ....  Upon  the  facts  of  the  present  case,  there  can 
be  but  little  doubt  that  the  contract  of  insurance  made  by  defendant 
through  its  agent,  with  the  plaintiff,  was  complete  in  all  its  terms. 
The  plaintiff  had  previously  arranged  with  the  agent  to  keep  its  in- 
surance up  to  a  certain  amount  in  good  companies  for  which  he  was 
authorized  to  act.  This  arrangement  virtually  left  the  selection  of 
the  companies  to  the  discretion  of  the  agent,  and  acting  under  it  he 
had  written  the  policy  of  the  defendant  and  the  new  policy  of  the 
Norwich  Union  Company,  ....  and  duly  countersigned  both,  ready 
for  delivery  to  the  plaintiff,  and  entered  the  cancellation  of  the  policy 

which  Wright  had  in  his  possession The  policy  of  the  defendant 

was  then  complete,  containing  a  description  of  the  property,  the 
amount,  coninieiieement  and  duration  of  the  risk,  the  rate  and  amount 
of  the  premium,  and  all  the  terms  and  conditions  usual  in  such  policies. 
This  policy  and  the  new  policy  of  the  Norwich  Union,  the  agent  pro- 
posed to  Wright  to  exchange  for  the  canceled  policy,  without  condi- 
tion or  qualification.  The  proposition  was  immediately  assented  to 
and  accepted  v/ithout  any  qualification  or  condition  whatever.  The 
terms  of  the  contract  of  insurance  thus  proposed  by  the  defendant, 
through  its  agent,  were  definite  and  certain  in  every  particular.  They 
were  those  set  forth  in  the  policy.  The  acceptance  was  as  broad  as 
the  proposition,  and  was  therefore  an  acceptance  of  all  the  terms  and 
conditions  of  the  policy  as  it  was  written.  That  the  plaintiff  chose 
to  accept  the  proposition  unqualifiedly  without  further  inquiry  or  ex- 
amination affords  the  defendant  no  ground  for  claiming  the  contract 
was,  on  that  account,  incomplete.  The  only  reason  the  exchange  was 
not  then  made  was,  that  the  canceled  policy  was  locked  up  in  the 
bank.  The  parties  evidently  regarded  the  exchange  as  complete,  and 
thereafter  the  agent  was  a  mere  custodian  of  the  policy  in  question 
for  the  plaintiff,  and  the  actual  handing  of  it  over  was  not  essential 
to  the  risk.  Effect  will  be  given  the  intention  of  the  parties,  and 
what  their  conduct  shows  they  considered  a  delivery  must  control, 
in  determining  whether  it  was  made." 

In  Loriiig  v.  Proctor,  26  Me.  18,  the  court  thus  expressed  the  prin- 
ciple involved:  "Ordinarily  an  instrument  in  writing  to  be  effectual, 
is  expected  to  be  delivered  to  the  obligee  therein.  But  in  reference 
to  parol  agreements,  and  policies  are  not  often,  if  ever,  under  seal, 
everything  must  depend  upon  the  intention  and  understanding  of  the 
parties.  They  may  consent  that  a  writing  which  is  intended  to  con- 
tain the  evidence  of  an  agreement  between  them,  though  it  may  be 
left  in  the  hands  of  the  one  party,  or  the  other,  without  any  formal 
delivery  of  it  by  either  to  the  other,  shall  be  evidence  of  their  agree- 
ment. What  the  intention  of  the  parties  may  be,  as  to  a  writing 
prejiared  between  them,  in  reference  to  its  efficacy,  is  a  question 
referable  to  a  jury  as  matter  of  fact,  and  not  altogether  of  law,  refer- 
able to  the  court.  To  ascertain  such  understanding  and  intention, 
resort  may  be  had  to  the  nature  of  the  contract,  the  subject  matter  of 
it,  the  habits  and  modes  usual  in  such  cases,  and  to  the  language  ;ir,l 
declarations  of  the  parties.  The  defendants,  in  this  instance,  with 
others,  held  themselves  out  as  general  insurers,  and  as  keeping  an 
office  for  the  purpose,  by  tiieir  agent,  Smith,  allowing   him   to   style 


Feb,  1910.]  Stephenson  v.  Allison.  47 

himself  president  of  their  board  of  directors.  ,A  jury  might  infer  that 
they  were  fully  conversant  with  that  business,  and  that  they  had 
adopted  the  usages  incident  to  it.  If  it  was  customary  for  the  insured 
to  be  content  that  their  policies  should,  when  made  out,  remain  in  the 
office  of  the  underwriter,  and  still  be  obligatory;  and  it  should  appear 
that  such  had  been  the  case  in  the  office  of  the  defendant;  and,  at  the 
same  time,  that  the  agent  or  insurance  broker  had  all  along  declared 
that  the  risk  had  been  taken,  and  was  upon  the  company;  and  if  it 
should  be  believed,  that,  in  case  there  had  been  no  loss,  the  premium 
would  have  been  executed  and  recovered,  a  jury  might  conclude,  that 
it  was  intended  that  the  policy,  so  made  out,  should  constitute  a  bind- 
ing contract." 

In  New  York  Lumber  etc.  Co.  v.  People's  Ins.  Co.,  96  Mich.  20,  5.5 
N.  W.  434,  a  policy  was  executed  and  sent  to  an  agent  of  an  insurer 
without  an  application  having  been  made,  but  in  expectation  that  the 
agent  would  tender  it  to  the  insured  as  a  renewal  of  a  contract  of 
insurance  that  had  expired.  The  agent  received  it  on  Sunday,  after 
the  loss  of  the  property  on  the  day  before.  On  the  same  day  he  also 
received  a  telegram  from  the  general  agent  not  to  deliver  the  policy, 
to  which  he  replied,  "All  right,  will  return,"  and  communicated  the 
facts  to  another  agent  of  insurer,  who  also  cautioned  him  not  to  de- 
liver the  policy.  The  premium  was  tendered,  and  demand  made  for 
fhe  policy,  but  it  was  never  delivered.  The  court  held  that  the  in- 
surer had  not  given  adequate  expression  of  an  intent  to  be  bound  by 
the  contract  of  insurance,  and  that  the  owner  of  the  property  was  not, 
under  the  circumstances,  entitled  to  the  delivery  of  the  policy. 

5,  Effect  of  Arbitrary  Provisions. — Though  not  otherwise  so,  the 
completion  of  contracts  of  insurance  may  be  made  arbitrarily  to  de- 
pend upon  delivery  of  the  policy.  The  laws  of  many  states  require 
such  contracts  to  be  evidenced  by  written  or  printed  policies,  and 
provide  that  they  shall  not  be  deemed  complete  or  binding  upon  the 
insurer  until  they  have  been  delivered.  Again,  most  insurance  com- 
panies, particularly  those  engaged  in  life  insurance,  are  required  by 
their  charters,  and  make  it  a  condition  of  all  their  contracts  of  insur- 
ance that  they  shall  not  be  bound  by  such  contracts  unless  the  same 
are  evidenced  by  written  or  printed  policies,  and  until  such  policies 
are  delivered.  Finally,  similar  provisions  are  to  be  found  in  the  by- 
laws of  practically  all  mutual  beneficial  associations  and  fraternal 
orders  devoted  to  life  and  health  insurance.  The  effect  is  the  same 
in  all  such  cases,  and  it  is  well  settled  that  even  though  such  provi- 
sions may  not  be  incorporated  by  an  express  provision  of  the  contract, 
or  a  recital  of  the  application  or  the  policy  based  thereon,  the  contract 
must  be  read  and  construed  as  though  it  actually  contained  such 
express  provision:  Sterling  v.  Head  Camp  etc.  W.  O.  W.,  28  Utah.  505. 
80  Pae.  375.  The  general  rule,  heretofore  considered,  is  therefore 
subject  to  modification,  and  in  many  decisions  upon  the  subject  of  the 
necessity  of  delivery  such  general  rule  has  been  stated  in  effect  in  the 
following  modified  form:  Delivery  of  the  policy  is  not  necessary  to 
complete  the  contract  and  bind  the  insurer,  unless  made  so  by  its 
terms:  Lindauer  v.  Delaware  Mut.  Safety  Ins.  Co.,  13  Ark.  461; 
Harrigan  v.  Home  Life  Ins.  Co.,  128  Cal.  531,  58  Pac.  180;  Sheldon 
V.  Connecticut  Mut.  Life  Ins.  Co.,  25  Conn.  207,  65  Am.  Dec.  565; 
Xew  York  Life  Tns.  Co.  v.  Babcoek,  104  Ga.  67,  69  Am.  St.  Rep.  134. 
30  S.  E.  273,  42  L.  H.  A.  SS;  |''iroin;m's  Fund  Ins.  Co.  v.  Pekor,  UK; 
Ga.  1,  31   S.  E.   779;   Milwaukee  Mechanics'  Ins.  Co.  v.   Graham,   181 
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111.  158,  54  N.  E.  914;  Union  Central  Life  Ins.  Co.  v.  Pauly,  8  Ind.  App. 
85,  35  N.  E.  190;  Prudential  Ins.  Co.  v.  Sullivan,  27  Ind.  App.  30. 
59  N.  E.  873;  Davenport  v.  Peoria  Ins.  Co.,  17  Iowa,  277;  Springfield 
F.  &  M.  Ins.  Co.  V.  Jenkins,  9  Ky.  Law  Rep.  932;  Lee  v.  Union  Cen- 
tral Life  Ins.  Co.,  19  Ky.  Law  Eep.  608,  41  S.  W.  319;  Bragdon  v. 
Appleton  Ins.  Co.,  42  Me.  259;  Faunce  v.  State  Mut.  Ins.  Co.,  101 
Mass.  279;  Michigan  Pipe  Line  Co.  v.  Michigan  Ins.  Co.,  92  Mich.  482, 
52  N.  W.  1070,  20  L.  R.  A.  277;  Wagner  v.  Supreme  Lodge  K.  &  L. 
of  H.,  128  Mich.  660,  87  N.  W.  903;  Equitable  Life  Assur.  Soc.  v. 
Alexander  (Miss.),  12  South.  25;  Keim  v.  Home  Mut.  Life  Ins.  Co., 
42  Mo.  38,  97  Am.  Dec.  291;  Brownfield  v.  Phoenix  Ins.  Co.,  35  Mo. 
App.  54;  Star  Union  Lumber  Co.  v.  Finney,  35  Neb.  214,  52  N.  W. 
1113;  National  Aid  Assn.  v.  Bratcher,  65  Neb.  378,  91  N.  W.  379,  93 
N.  W.  1122;  Cooper  v.  Mutual  Life  Ins.  Co.,  7  Nev.  116,  8  Am.  Rep. 
705;  Commercial  Ins.  Co.  v.  Hallock,  27  N.  J.  L.  645,  72  Am.  Dec.  379; 
Baldwin  v.  Golden  Star  Fraternity,  47  N.  J.  L.  Ill;  Fried  v.  Royal 
Ins.  Co.,  47  Barb.  127,  affirmed  in  50  N.  Y.  243;  Hicks  v.  British 
N.  A.  Assur.  Co.,  162  N.  Y.  284,  56  N.  E.  743,  48  L.  R.  A.  424;  Penns- 
berg  Mfg.  Co.  v.  Penn.  F.  &  M.  Ins.  Co.,  16  Pa.  Sup.  Ct.  91;  Going 
v.  Mutual  Ben.  Life  Ins.  Co.,  58  S.  C.  201,  36  S.  E.  556;  Pledger  v. 
Sovereign  Camp  W.  0.  W.,  17  Tex.  Civ.  App.  18,  42  S.  W.  653;  Phillips 
V.  Union  Cent.  Life  Ins.  Co.  (C.  C),  101  Fed.  33. 

Where,  therefore,  a  contract  of  insurance,  by  its  terms,  either  ex- 
press or  implied,  provides  that  it  shall  not  be  complete  or  binding 
upon  the  insurer,  until  the  policy  which  is  its  written  or  printed 
memorial  is  delivered,  such  delivery  is  a  condition  precedent  of  the 
contract,  and  must  be  complied  with:  Newcomb  v.  Provident  Fund 
Soc,  5  Colo.  App.  140,  38  Pac.  61;  Cotton  States  Life  Ins.  Co.  v. 
Scurry,  50  Ga.  48;  Reese  v.  Fidelity  etc.  Assn.,  Ill  Ga.  482,  36  S.  E. 
637;  Reserve  Loan  Life  Ins.  Co.  v.  Hockett,  35  Ind.  App.  842,  73 
N.  E.  842;  Michigan  Mutual  Life  Ins.  Co.  v.  Thompson,  44  Ind.  App. 
180,  86  N.  E.  503;  Hawley  v.  Michigan  Mut.  Life  Ins.  Co.,  92  Iowa, 
593,  61  N.  W.  201;  St.  Louis  Mut.  Life  Ins.  Co.  v.  Kennedy,  6  Bush 
(Ky.),  450;  Blue  Grass  Ins.  Co.  v.  Hobb,  109  Ky.  339,  58  S.  W.  981; 
Cummings  v.  Webster,  43  Me.  193;  Real  Estate  Mut.  F.  &  M.  Ins.  Co. 
V.  Roessle,  1  Gray,  336;  Hoyt  v.  Mutual  Ben.  Life  Ins.  Co.,  98  Mass. 
543;  Marks  V.  Hope  Mut.  Life  Ins.  Co.,  117  Mass.  528;  Myers  V.Liverpool 
Ins.  Co.,  121  Mass.  .338;  Markey  v.  Mutual  Life  Ins.  Co.,  103  Mass. 
78,  118  Mass.  178,  126  Mass.  158;  Wainer  v.  Milford  Haven  Ins.  Co., 
153  Mass.  335;  26  N.  E.  877,  11  L.  R.  A.  593;  Home  Ins.  Co.  v.  Curtis, 
32  Mich.  402;  Noyes  v.  Phoenix  Mut.  Life  Ins.  Co.,  1  Mo.  App.  584; 
Wilcox  V.  Sovereign  Camp  W.  O.  W.,  76  Mo.  App.  573;  McClave  v. 
Mutual  Res.  Fund  Life  Assn.,  55  N.  J.  L.  187,  26  Atl.  78;  May  v.  New 
York  Safety  Res.  Fund  Life  Ins.  Soc,  14  Daly  (N.  Y.),  339;  Taylor 
V.  Grand  Lodge  A.  O.  U.  W.,  29  N.  Y.  Supp.  773,  75  Hun,  612;  Roblee 
v.  Masonic  Life  Assn.,  38  Misc.  Eep.  481,  77  N.  Y.  Supp.  1098;  Ray 
v.  Sec.  F.  &  L.  Ins.  Co.,  126  N.  C.  166,  35  S.  E.  246;  Lathrop  v.  Modern 
Woodmen  of  America  (Or.),  106  Pac.  328;  McLendon  v.  Sovereign 
Camp  W.  O.  W.,  106  Tenn.  695,  64  S.  W.  36,  52  L.  R.  A.  444;  Coker 
v.  Atlas  Aec.  Ins.  Co.  (Tex.  Civ.  App.),  31  S.  W.  703;  Sterling  v.  Head 
Camp  etc.  W.  O.  W.,  28  Utah,  505,  80  Pac  375;  McCully's  Admr.  v. 
Insurance  Co.,  18  W.  Va.  782;  Kohen  v.  Mutual  Res.  Fund  Life  Ins.  Co.. 
28  Fed.  705;  Misselliorn  v.  Mutual  Res.  Fund  Life  Ins.  Co.,  30  Fed. 
549;  Paine  v.  Pacific  Mut.  Life  Ins.  Co..  51  Fed.  6S9.  2  C.  C.  A.  459. 
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Tn  the  case  of  Reserve  Loan  Life  Ins.  Co.  v.  Hockett,  35  Ind.  App. 
842,  73  N.  E.  842,  the  application  contained  the  clause  as  to  delivery, 
and  it  was  repeated  in  tlie  policy,  to  the  effect  that  the  insurance  would 
not  be  binding  or  effective  unless  the  initial  premium  should  be  paid 
and  the  policy  delivered  to  the  insured.  The  application  was  made 
and  the  premium  paid  on  the  5th.  It  was  received  at  the  home  office 
of  the  company  on  the  7th,  "rejected"  by  the  medical  director  on  the 
9th,  and  on  the  same  day  this  rejection  was  overruled  by  the  secre- 
tary of  the  company,  whose  decision,  under  the  regulations  of  the 
conijiany,  was  final,  and  a  policy  was  issued  and  mailed  to  the  local 
agent  of  the  company  for  delivery.  The  insured  died  on  the  8th. 
The  court  held  that  inasmuch  as  delivery  was  required  before  the 
insurance  should  be  effective,  it  was  a  condition  precedent,  and  that 
until  it  should  be  complied  with  there  was  no  contract.  Since  de- 
livery could  not  take  place  prior  to  the  issue  of  the  policy,  it  could 
not  take  place  earlier  than  the  9th  of  April.  But  death  had,  on  the 
preceding  day,  removed  the  subject  of  the  insurance  contract,  and  it 
no  longer  existed.     Hence  no  liability  had  arisen. 

So  in  Ilawley  v.  Michigan  Mut.  Life  Ins.  Co.,  92  Iowa,  593,  61 
X.  W.  201,  where  there  was  a  similar  clause  in  both  application  and 
policy,  the  latter  was  sent  to  the  local  agent  of  the  insurer  for  de- 
livery under  the  conditions  of  the  contract.  The  agent  handed  the 
policy  to  a  third  person  with  instructions  not  to  deliver  it  until  cer- 
tain indorsements  should  be  made  relating  to  the  payment  of  the 
premium  and  the  health  of  the  insured.  The  latter  died  before  re- 
ceiving the  policy.  The  court  held  that  inasmuch  as  delivery  was  a 
condition  precedent,  and  that  it  had  not  occurred  prior  to  the  death 
of  the  insured,  the  completion  of  the  contract  became  impossible  by 
the  nonexistence  of  the  subject  of  the  insurance.  In  Markey  v. 
Mutual  Ben.  Life  Ins.  Co.,  126  Mass.  158  (other  reports,  103  Mass. 
78  and  118  Mass.  178),  where  prepayment  of  the  initial  premium  was 
a  condition  precedent  as  well  as  delivery  in  the  life  time  and  health 
of  the  assured,  the  policy,  after  being  handed  to  the  beneficiary,  was 
handed  back  to  the  agent  to  hand  to  a  third  person  and  get  the 
premium.  The  policy  was  retained  by  the  agent,  however,  pending  a 
change  in  the  health  of  the  assured,  and  was  not  handed  to  the  third 
person,  a  demand  and  tender  of  payment  on  whose  behalf  was  refused. 
The  court  held  that  there  was  no  such  compliance  with  the  conditions 
of  the  policy  in  the  matter  of  delivery  as  would  render  the  insurance 
effective. 

As  above  noted,  the  provision  under  consideration  is  oftenest  to  be 
met  with  in  life  insurance  contracts,  and  more  particularly  in  those 
of  mutual  benefit  and  fraternal  associations.  The  case  of  Lathrop  v. 
Modern  ^\oodmen  of  America  (Or.),  106  Pac.  328,  is  often  cited  as  a 
leading  authority  on  the  point.  In  that  case,  one  Lathrop  applied 
for  membership  in  the  Modern  Woodmen,  and  was  duly  elected  or 
"adopted"  as  a  member  of  the  order.  A  benefit  certificate  in  plain- 
tiff's favor  was  executed  November  8th,  by  the  proper  officers,  and 
mailed  to  the  camp  clerk  of  the  Grant's  Pass  camp  for  delivery  in 
the  usual  way,  and  in  accordance  with  the  by-laws  of  the  order,  which 
jirovidcd,  in  effect,  that  the  member  must  pay  certain  assessments, 
dues  and  fees,  and  must  be  in  good  henlth.  upon  delivery  of  the  benefit 
certificate.  The  certificate,  which  corresponds  to  a  policy  of  insur- 
iince  in  "old  line"  business,  was  received  by  the  camp  clerk  on  Xo- 
Am.  St.  Rep.,  Vol.  138 — 4 
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veniber  13th,  and  Lathrop  was  notified  on  that  date  to  appear,  pay 
the  necessary  dues,  assessments,  fees,  etc.,  and  receive  the  certificate. 
This  he  neglected  to  do  until  November  21st,  when  he  was  fatally 
injured  by  an  explosion,  remaining  in  an  unconscious  condition  until 
the  26th,  when  he  died.  On  the  23d  his  son  called  on  the  camp  clerk, 
paid  the  dues,  etc.,  and  received  the  certificate.  As  soon  as  the  facts 
became  known  to  the  officials  of  the  order,  they  refused  to  be  bound, 
and  offered  to  refund  the  money  paid  at  the  time  of  the  delivery  of 
the  certificate.  The  contention  of  the  beneficiary  of  the  certificate 
was  that  there  was  a  valid  delivery  of  the  same  when  it  was  mailed 
to  the  camp  clerk  for  delivery  to  the  member,  on  the  ground  that 
such  delivery  was  to  be  unconditional,  citing  the  Babcock  case,  here- 
tofore referred  to,  reported  at  length  in  69  Am.  St.  Rep.  134,  with  an 
extensive  note  on  the  subject.  But  the  court  held  that  the  delivery 
was  not  to  be  unconditional:  "But  these  cases  turn  upon  the  theory  of 
the  intent  that  the  policy  shall  be  unconditionally  delivered,  and 
that  the  parties  have  not  stipulated  for  anything  else  as  a  condition 
precedent  to  the  policy  taking  effect,  and  are  readily  distinguishable 
from  a  case  of  this  kind,  where  the  contract  in  its  inception  states 
just  what  shall  be  done  and  how  the  policy  shall  be  delivered  in  order 
to  make  it  binding  and  effective.  So  it  has  been  held  with  practical 
unanimity  that,  in  policies  issued  by  fraternal  beneficial  societies,  re- 
quirements of  the  character  above  indicated  are  conditions  precedent, 
and  a  part  of  the  contract  of  insurance,  and  will  be  enforced  ac- 
cordingly." 

In  Sterling  v.  Head  Camp  etc.  W.  O.  W.,  28  Utah,  505,  80  Pac.  375, 
where  enough  of  the  facts  appear  in  the  opinion  of  the  court  without 
quoting  more  extensively,  the  following  views  were  expressed:  "It  is 
contended  by  appellant  that  Sterling  at  the  time  of  his  death  was  not 
a  member,  because  not  obligated,  and  not  having  paid  one  assessment, 
and,  even  if  he  was  not  required  to  be  obligated,  still  he  was  not 
a  member  in  good  standing,  in  not  having  paid  the  requisite  dues  and 
assessments  for  the  three  months  preceding  his  death,  and,  with  much 
force,  urges  that  the  certificate  was  not  a  completed  contract,  be- 
cause not  signed  by  the  local  consul  commander  or  by  the  deceased, 
and,  because  of  the  express  stipulations  between  the  parties,  the  de- 
livery of  the  certificate  was  made  a  condition  precedent  to  give  it 
effect,  and  therefore  it  never  had  any  force,  and  never  became  an 
executed  or  completed  contract  between  the  parties.  We  think  ap- 
pellant's position  is  sound.  By  the  clear  and  poytive  terms  of  th^ 
application  for  membership  and  for  a  certificate,  as  well  as  by  the 
laws  of  the  society,  it  was  stipulated  between  the  parties  that  the 
receipt  of  the  certificate  by  the  deceased  (that  is,  a  delivery  thereof 
to  him)  was  made  a  condition  precedent  to  any  right  of  the  insured 
or  his  beneficiary  in  or  to  the  certificate,  and  before  any  liability 
of  the  appellant  commenced.  In  such  case  the  certificate,  not  having 
been  delivered,  did  not  become  a  completed  or  operative  contract." 

II.  What  Constitutes  Delivery, 
a.  In  General. — Whore  delivery  is  thus  made  a  condition  precedent 
to  the  completion  of  the  contract,  it  becomes  a  question  of  first  im- 
poitaiu-e  as  to  what  shall  be  deemed  to  constitute  a  valid  delivery, 
lor  it  is  well  settled  that  nothing  short  of  a  valid  delivery  will  be 
ai'cciited:  National  Mutual  (Jliurch  Ids.  Co.  v.  Trustees  i\I.  E.  Church, 
K.I.J  ill.  Ajip.  HM;  ('(unnionwoaUh  Mut.  Fire  Ins.  Co.  v.  Win.  Knabe 
,l!c   Co.,  171   .Mass.  :2()o,  .jU   X.   E.  316;   Sliiolds  v.  Equitable  Life  Assur. 
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Soc,  121  Mich,  690,  80  N.  W.  793;  Bushaw-v.  Women's  Mut.  Ins.  & 
Ace.  Co.,  55  Hun,  607,  8  N.  Y.  Supp.  423;  Travelers'  Ins.  Co.  v.  Jones, 
32  Tex.  Civ.  App.  146,  73  S.  W.  978.  And  this  applies  with  equal 
force  to  all  cases  where  delivery  is  essential  to  the  binding  effect 
of  the  contract,  whether  made  so  arbitrarily  by  the  terms  of  the  con- 
tract, or  intrinsically  necessary,  as  where  the  contract  is  incomplete 
without  it,  and  delivery  is  necessary  to  show  the  intent  of  the  insurer 
to  be  bound.  Actual  "'manual  traduction"  is  no  more  the  delivery 
that  the  law  will  recognize  as  sufficient  in  the  one  case  than  in  the 
other,  and  such  delivery  may  often  be  far  short  of  the  delivery  re- 
quired. If  there  is  no  coming  together  in  agreement  upon  the  terms 
of  a  contract  of  insurance,  no  "meeting  of  the  minds"  of  insurer  and 
insured,  mere  delivery,  or  transfer  of  the  physical  possession  of  the 
policy,  will  not  complete  such  contract  or  bind  the  insurer.  This  was 
made  plain  in  the  case  of  German  Ins.  Co.  v.  Downman,  115  Fed.  481, 
53  C.  C.  A.  213,  where  eighteen  policies  of  insurance  were  delivered 
by  the  agent  in  response  to  intimidation  on  the  part  of  an  agent  of 
the  insured,  the  conditions  being  such  that  there  was  manifestly  no 
"meeting  of  minds"  prior  thereto.  So  in  other  cases  where  policies 
were  obtained  surreptitiously,  the  same  principle  was  held  to  govern: 
Equitable  Life  Assn.  Soc.  v.  McElroy,  8.3  Fed.  631,  28  C.  C.  A.  368; 
Cable  V.  U.  S.  Life  Ins.  Co.,  Ill  Fed.  19,  49  -C.  C.  A.  216,  and  cases 
cited  in  both. 

Tliere  are,  indeed,  a  number  of  cases  where  the  court  seemed  to 
hold  that  "manual  traduction"  was  not  the  delivery  required  by  law, 
unless  accompanied  with  intent  on  the  part  of  the  insurer  to  be 
bound,  and  if  such  intent  was  clear,  any  act  which  would  be  a  mani- 
festation of  that  intent  would  be  accepted  as  a  valid  delivery,  whether 
accompanied  by  a  transfer  of  the  physical  possession  of  the  instru- 
ment or  not.  Thus  in  Union  Central  Life  Ins.  Co.  v.  Pauly,  8  Ind. 
App.  85,  35  N.  E.  190,  where  a  policy  was  sent  to  a  local  agent  of  the 
insurer  for  delivery  under  the  terms  of  the  contract,  which  required 
j)ayment  of  the  premium  upon  delivery  of  the  policy,  and  such  pay- 
ment had  not  been  waived  except  as  to  a  portion  thereof,  a  notice 
to  the  beneficiary  from  such  agent  that  "your  policy"  has  arrived 
and  is  ready  for  delivery,  was  held  not  to  constitute  delivery,  since 
until  the  premium  agreed  upon  should  be  paid,  it  could  not  be  said 
that  there  was  any  manifestation  of  intent  on  the  part  of  the  insurer 
to  deliver  the  policy  and  complete  the  contract.  On  the  other  hand, 
in  Dibble  v.  Northern  Insurance  Co.,  70  Mich.  1,  14  Am.  St.  Eep.  470, 
o7  N.  VV.  704,  where  an  application  was  made,  approved,  accepted,  a 
policy  executed  and  sent  to  the  local  agent  of  the  company,  and  notice 
tliereof  given  the  applicant  that  the  policy  was  ready  for  delivery, 
all  the  details  of  the  contract  having  been  agreed  upon,  and  all  con- 
ditions precedent  performed,  it  was  held  that  the  notice  was  sufficient 
delivery  to  render  the  contract  complete  and  binding.  Other  cases 
to  tlic  same  effect  are  Stephenson  v.  Allison,  165  Ala.  238,  ante,  p.  26, 
.'1  South.  G22;  New  York  Life  Ins.  Co.  v.  Babcock,  104  Ga.  67,  69 
.\m.  St.  Roj).  134,  30  S.  E.  273,  42  L.  E.  A.  S6;  Fireman's  Fund  Ins. 
<'o.  V.  PelLor,  106  Ga.  1,  31  S.  E.  779;  Mulligan  v.  Metropolitan  Life 
Ins.  Co..  149  111.  App.  516;  Rose  v.  Mutual  Life  Ins.  Co.,  240  111.  43, 
.SS  X.  iv  204;  St.  Louis  Mut.  Life  Ins.  Co.  v.  Kennedy,  6  Bush  (Ky.), 
■I'lH;  ]!rai;(i'in  v.  Apjileton  Ins.  Co.,  42  Me.  259;  Home  Ins.  Co.  v. 
Curtis,  :;2  Mirh.  4(i2;  Jlfiuian  v.  Insurance  Co.,  17  Minn.  153.  10  Am. 
lu'[).  154;  Imputable  Life  .\ssuranee  Soc.  v.  Alexander  (^liss.),  12 
South.  23;  Natimal  Aid  Assn.  v.  Bratcher,  65  Neb.  378,  91  N.  \V.  Z7'J, 
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93  N  Vr.  1122;  Folb  v.  Phoenix  Ins.  Co.,  109  N.  C.  568,  13  S.  E.  798; 
Newark  Machine  Co.  v.  Kenton  Ins.  Co.,  50  Ohio  St.  549,  35  N.  E. 
1060,  22  L.  E.  A.  7G8;  McCully's  Admr.  v.  Insurance  Co.,  18  W.  Va. 
7S2;  Franklin  Fire  Ins.  Co.  v.  Colt,  87  U.  S.  (20  Wall.)  5G0,  22  L.  ed. 
423;  De  Camp  v.  New  Jersey  Ins.  Co.,  7  Fed.  Cas.  313;  Fed.  Cas.  No. 
3,719;  Cronkhite  v.  Accident  Ins.  Co.,  35  Fed.  26;  Zenos  v.  Wickham, 
L.  E.  2  Eng.  &  Ir.  App.  Cas.  296. 

b.  Actual  or  Constructive  Delivery. — Where  delivery  is  essential, 
either  actual  or  constructive  is  intended:  Heiman  v.  Phoenix  Ins.  Co., 
17  Minn.  153,  10  Am.  Eep.  154.  Either  is  sufficient,  and  a  valid 
delivery  may  be  made  though  the  policy  never  leave  the  possession 
of  the  insurer  or  his  agent:  Phoenix  Ins.  Co.  v.  McAuthor,  116  Ala. 
€59,  67  Am.  St.  Eep.  154,  22  South.  903;  Home  Ins.  Co.  v.  Curtis.  32 
Mich.  402;  Dibble  v.  Northern  Assur.  Co.,  70  Mich.  1,  14  Am.  St.  Eep. 
470,  37  N.  W.  704;  Gallagher  v.  Metropolitan  Life  Ins.  Co.,  67  Misc. 
Eep.  115,  121  N.  Y.  Supp.  638;  Cassville  Eoller  Mill  Co.  v.  Aetna  Ins. 
Co.,  105  Mo.  App.  146,  79  S.  W.  720;  Phoenix  Ins.  Co.  v.  Meier,  28 
Neb.  124,  44  N.  W.  97;  Newark  Machine  Co.  v.  Kenton  Ins.  Co.,  50 
Ohio  St.  549,  35  N.  E.  1060,  22  L.  E.  A.  768;  Young  v.  St.  Paul  Ins. 
Co.,  68  S.  C.  387,  47  S.  E.  681;  Franklin  Fire  Ins.  Co.  v.  Colt,  87 
U.  S.  (20  Wall.)  560,  22  L.  ed.  423.  And  in  the  case  of  renewals, 
where  the  agent  is  authorized  to  execute  and  issue  the  same  without 
the  immediate  intervention  of  the  home  office,  the  d<>livery  is  suffi- 
cient though  the  policy  remains  in  the  hands  of  the  agent:  Brown 
V.  German-American  Ins.  Co.,  10  N.  Y-  Supp.  412,  57  Hun,  586; 
Tennant  v.  Travelers'  Ins.  Co.  (C.  C),  31  Fed.  322. 

Where  constructive  delivery  is  claimed,  the  question  whether  such 
delivery  has  taken  place  will  be  determined  largely  by  what  the 
facts  disclose  to  have  been  the  intent  of  the  parties.  Thus  in  Brown 
V.  American  Central  Ins.  Co.,  70  Iowa,  390,  30  N.  W.  647,  where  an 
insurance  agent  made  out  a  policy  for  an  applicant,  and  placed  it  in 
the  hands  of  a  third  person  for  delivery,  with  instructions  not  to 
deliver  until  he  could  learn  whether  the  insurer  would  accept  the 
risk,  and  the  latter  declined  it,  it  was  held  that  there  was  no  mani- 
festation of  an  intent  on  the  part  of  the  insurer  to  be  bound,  and 
therefore  that  there  was  no  delivery,  and  no  consummation  of  the 
contract  of  insurance,  although  the  agent  had  received  the  proinium. 
A  similar  case  was  tliat  of  Nutting  v.  Minnesota  Fire  Ins.  Co.,  98  Wis. 
26,  73  N.  W.  432,  where  the  agent  handed  the  policy  to  the  insured, 
but  without  any  intention  to  deliver  the  same,  and  the  latter  took 
possession  of  it  and  retained  it  with  the  remark  that  he  would  like 
to  keep  it  until  he  knew  whether  the  insurer  would  carry  the  risk, 
it  was  held  that  there  was  no  manifestation  of  a  purpose  to  deliver 
the  policy.  With  reference  to  all  such  cases,  the  general  rule  was 
stated  in  Brown  v.  American  Central  Ins.  Co.,  above  cited,  that  until 
the  insurer  passes  on  the  risk  and  accepts  it,  there  can  be  no  valid 
delivery.  But  delivery  to  a  third  person  for  delivery  to  the  insured 
would  be  valid  and  complete  the  contract  where,  under  like  condi- 
tions, a  delivery  direct  to  the  insured  would  be  effective:  Connecticut 
Ins.  Co.  V.  Grogan's  Admr.  (Ky.),  52  S.  W.  959. 

Where  a  life  insurance  solicitor  procured  three  applications  for 
insurance,  one  for  himself  and  two  for  others,  and  the  policies  issued 
thereon  were  left  in  the  desk  of  the  local  manager  for  the  insur- 
ance comjtany,  in  envelopes  addressed  to  the  resi)ective  parties  in- 
sured, to  be  taken  by  the  solicitor  and  delivered,  and  he  took  the 
policies,    delivered    two    and    retained    his   own,   it   was   held   that    de- 
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livery  was  complete:  Massachusetts  Ben.  Life  Assn.  v.  Sibley,  158 
111.  411,  42  N.  E.  137. 

In  lleinian  v.  Phoenix  Ins.  Co.,  17  Minn.  1.j3,  10  Am.  Eep.  154, 
Heiman  made  an  application  for  insurance  through  an  agent  of  the 
defendant.  Soon  afterward  he  departed  from  the  state.  During  his 
absence  a  policy  was  issued  and  forwarded  to  the  agent  with  in- 
structions to  deliver  it  on  receipt  of  the  initial  premium.  The 
agent  took  the  policy  to  the  place  of  business  of  the  insured  for 
delivery  and  informed  Heiman's  son  that  one  hundred  dollars  cash 
must  be  paid,  and  a  note  for  the  remainder,  about  the  same  amount. 
The  son  replied  that  he  could  not  make  the  cash  payment,  but 
gave  the  agent  his  father's  note  for  the  balance.  The  a-gent  took 
the  note  and  policy,  saying  that  he  would  keep  the  insurance  alive 
until  Heiman  returned.  Soon  afterward  the  insured  died.  It  was 
held,  upon  this  state  of  facts,  that  there  was  neither  actual  nor 
constructive  delivery;  that  the  insurer  had  not  signified  its  intent 
to  be  bound  by  the  contract  without  the  payment  of  the  cash  re- 
quired; that  while  the  acts  shown  were  indicative  of  an  acceptance 
of  Heiman's  application,  they  were  evidence  of  an  acceptance  only 
as  the  basis  of  a  future  contract  to  be  entered  into  when  the  policy 
was  delivered,  and  the  premium  paid. 

Delivery  by  mail  is  said  to  be  constructive  delivery:  Yonge  v. 
Equitable  Life  Assur.  Soc,  30  Fed.  902, 

c.  Delivery  to  an  Agent  for  unconditional  delivery  to  the  insured 
is  delivery  to  the  insured:  Harrigan  v.  Home  Life  Ins.  Co.,  128  Cal. 
531,  58  Pac.  180,  61  Pac.  99;  Southern  Life  Ins.  Co.  v.  Kempton, 
56  Ga.  339;  New  York  Life  Ins.  Co.  v.  Babcock,  104  Ga.  67,  69 
Am.  St.  Eep.  134,  30  S.  E.  273,  42  L.  R.  A.  88;  Michigan  Mut.  Life 
Ins.  Co.  V.  Thompson,  44  Ind.  App.  180,  86  N.  E.  503;  Mutual  Life 
Ins.  Co.  of  New  York  v.  Thomson,  94  Ky.  253,  22  S.  W.  87;  Halloek 
V.  Commercial  Ins.  Co.,  26  N.  J.  L.  208;  Fried  v.  Royal  Ins.  Co.,  47 
Barb.  (N.  Y.)  127;  Porter  v.  Mutual  Life  Ins.  Co.  of  New  York, 
70  Vt.  504,  41  Atl.  970;  Yonge  v.  Equitable  Life  Assur.  Co.,  30 
Fed.  902.  This  rule  has,  however,  been  subjected  to  certain  limita- 
tion. Thus,  it  is  said  that  whether  such  delivery  to  and  possession 
by  the  agent  is  to  be  deemed  delivery  to  the  insured  depends  upon 
the  agent's  authority:  New  York  Life  Ins.  Co.  v.  Greenlee,  42  Ind. 
App.  82,  84  N.  E.  1101.  But,  in  general,  the  rule  is  founded  upon 
the  theory  that  the  agent  is  also  the  agent  of  the  assured:  Morrison 
V.  Insurance  Co.,  64  N.  H.  137,  7  Atl.  378;  Halloek  v.  Insurance  Co., 
26  X.  J.  L.  268.  In  Southern  Ins.  Co.  v.  Kempton,  56  Ga.  339,  it 
was  held  that  delivery  to  the  agent  for  unconditional  delivery  to 
the  applicant  makes  such  agent  the  agent  of  the  applicant  also. 
l>ut  in  Heiman  v.  Phoenix  Ins.  Co.,  17  Minn.  153,  10  Am.  Rep.  154, 
it  was  insisted  that  the  possession  of  the  agent  must  appear  to  be 
on  account  of  the  insured;  and  it  has  also  been  held  that  if  the 
delivery  is  made  under  such  conditions  that  the  agent,  or  other 
person  acting  for  the  insurer,  cannot  be  said  to  be  acting  otherwise 
than  exclusively  for  the  insurer,  such  delivery  is  not  a  delivery  to 
the  insured:  Mutual  Life  luj^.  Co.  v.  Sinclair,  24  Ky.  Law  Rep. 
1543,  71  S.  W.  853.  And  this  has  been  held  to  be  the  corroi-t 
doctrine  even  though  the  agent  is  a  broker:  Ikeller  v.  Hartford  Ins. 
Co..  24  Misc.  Rep.  ]."6.  53  N.  Y.  Supp.  323.  If  the  agent  has  ad- 
vanced the  premium  and  retained  the  policy  for  self-protection,  it 
has    been    held    not    to    be    delivery    to    the    assured:   Fireman's    ruiuj 
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Ins.  Co.  V.  Pekor,  106  Ga.  1,  31  S.  E.  779;  Wheeler  v.  Watertown 
Ins.  Co.,  131  Mass.  1;  United  States  Life  Ins.  Co.  v.  Eoss,  102  Fed. 
722,  42  C.  C.  A.  601.     But  this  seems  doubtful. 

The  principle  of  delivery  to  an  agent  for  unconditional  delivery 
to  the  insured  has  been  applied  to  mutual  benefit  insurance;  and  it 
has  been  held  that  inasmuch  as  members  become  insured  and  entitled 
to  a  benefit  certificate  upon  being  initiated  and  payment  of  fees, 
dues  and  assessments,  a  delivery  to  the  proper  officers  of  the  lodge 
is  a  delivery  to  the  member:  Wagner  v.  Supreme  Lodge  K.  &  L. 
of  H.,  128  Mich.  660,  87  N.  W.  903;  Supreme  Court  of  Patricians 
V.  Davis,  129  Mich.  318,  88  N.  W.  874;  Tracy  v.  Supreme  Court  of 
Honor,  4  Neb.  (Unof.)  195,  93  N.  W.  702;  Baldwin  v.  Golden  Star 
Fraternity,  47  N.  J.  L.  Ill;  Supreme  K.  of  H.  v,  Martin,  16  Phila. 
(Pa.)  97;  Pledger  v.  Sovereign  Camp  W.  O.  W.,  17  Tex.  Civ.  App. 
18,  42  S.  W.  653.  In  Supreme  Court  of  Patricians  v.  Davis,  129 
Mich.  318,  88  N.  W.  874,  it  is  true,  the  court  laid  some  stress  upon 
the  fact  that  the  officer  had  been  asked  to  act  as  custodian  for  the 
member. 

d.  Contracts  Completed  by  Constructive  Delivery  and  Executory  Con- 
tracts Distinguished. 

1.  General  Principles. — It  is  not  always  easy  to  distinguish  be- 
tween a  case  where  constructive  delivery  has  taken  place  so  as  to 
complete  a  contract  of  insurance  and  permit  an  action  to  be  brought 
thereon,  and  one  where  the  rights  of  the  insured  have  fully  matured, 
although  no  such  delivery  of  the  policy  has  taken  place,  and  there 
is  no  completed  contract  of  insurance,  but  an  executory  contract 
to  insure,  necessitating  a  suit  in  equity  for  specific  performance, 
or  an  action  for  damages  for  breach  of  contract.  The  necessity  for 
such  a  distinction  was  clearly  set  forth  in  the  case  of  the  Consumers' 
Match  Co.  V.  German  Ins.  Co.,  70  N.  J.  L.  226,  57  Atl.  440,  where 
it  was  held,  not  only  that  delivery  of  the  policy  terminated  the 
preliminary  contract  to  insure,  but  was  necessary  to  the  completion 
of  the  permanent  contract.  In  that  case  plaintiff  applied  to  one 
Marcellus,  an  insurance  broker,  for  insurance  on  its  plant,  and 
Marcellus  agreed  to  procure  two  thousand  five  hundred  dollars  insur- 
ance thereon  in  the  defendant  company.  Marcellus  applied  to  defend- 
ant's agent,  who  agreed  to  issue  a  policy  in  accordance  with  tiie 
terms  agreed  upon.  A  policy  was  issued,  but  was  never  delivered, 
and  the  conditions  were  such  that  there  was  an  inchoate  contract  to 
insure,  but  not  a  completed  contract.  An  action  was  brought  as 
upon  a  completed  contract,  when  the  property  was  destroyed  prior 
to  the  completion  of  the  contract.  The  court  held  that  the  de- 
fendant had  not  agreed  to  keep  plaintiff's  property  insured  pending 
the  making  of  a  completed  contract.  The  court  said:  "A  contract 
to  write  and  deliver  a  policy  of  insurance  and  a  failure  to  perform 
that  contract  can  no  more  be  transmuted  into  a  contract  of  insur- 
ance than  a  promise  of  marriage,  and  a  breach  of  that  promise  by 
one  of  the  parties  to  it,  can  be  transformed  into  a  marriage  cere- 
mony." 

This  case  was  not,  it  is  true,  on  all-fours  with  cases  where  every- 
thing but  the  delivery  of  the  policy  has  been  done  on  both  sides, 
and  the  only  condition  precedent  remaining  uncomplicd  with  is  such 
delivery,  an  act  within  the  control  of  the  insuret  alone.  Neverthe- 
less, even  in  these  cases  it  would  seem  that  delivery  is  necessary  to 
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enable  the  insured  to  bring  an  action  for  completed  insurance,  and 
that  unless  there  has  been  such  delivery,  his  relief  must  come  either 
through  a  suit  for  specific  performance,  or  for  breach  of  contract. 
The  cases  themselves  are  not  very  clear,  for  the  courts  have  some- 
times treated  facts  as  constituting  delivery,  and  a  sufficient  basis 
for  an  action  on  the  policy,  which  in  other  cases  only  equity  would 
recognize  as  a  sufficient  basis  for  an  action  for  specific  performance. 

The  importance  of  the  question  in  some  jurisdictions  is  amply  out- 
lined in  the  case  above  cited,  for  there  the  court  clearly  intimated 
that  if  a  plaintiff  assumed  that  constructive  delivery  had  taken 
place,  and  sued  upon  the  completed  contract,  he  must  satisfy  the 
forum  that  the  acts  proved  constituted  constructive  delivery,  and  he 
may  fail.  But  it  is  also  obvious  that  he  might  have  failed  if  he 
sued  for  specific  performance,  or  for  breach  of  contract,  for  the 
forum  may  have  deemed  that  the  facts  showed  constructive  delivery, 
and  a  completed  contract.  The  difficulty  is  of  little  or  no  practical 
importance,  however,  in  jurisdictions  where  there  is  but  one  action 
recognized.  In  other  jurisdictions,  the  cases  themselves  require  to 
be  studied  to  obtain  a  clear  view  of  the  proper  distinction. 

In  Southern  Ins.  Co.  v.  Kempton,  56  Ga.  339,  which  was  a  bill  in 
equity,  the  application  for  insurance  was  made  on  November  13th. 
At  the  time  of  making  the  application,  the  premium  was  tendered, 
but  the  agent  declined  it,  saying  that  it  would  do  when  the  policy 
was  delivered,  and  that  he  would  be  insured  anyhow,  if  his  applica- 
tion was  accepted.  On  November  15th  the  policy  was  issued. 
December  9th  the  applicant  received  a  letter  from  the  agent  to  the 
effect  that  "he  was  insured,"  and  he,  the  agent,  had  the  policy,  and 
would  be  down  the  following  week  with  it.  Accordingly,  on  Decem- 
ber 15th  the  agent  did  visit  the  town  where  the  applicant  resided. 
The  latter  was  sick,  but  an  agent  of  his  tendered  the  amount  of  the 
premium,  and  demanded  the  policy.  The  insurance  agent  refused 
to  deliver  it  unless  the  attending  physician  would  certify  that  there 
was  no  immediate  danger  of  dissolution.  The  certificate  was  made 
but  the  agent  still  refused  to  deliver  the  policy.  On  the  17th  of 
December,  applicant  died.  The  court  held  that  in  accordance  with 
the  principle  of  equity  that  that  would  be  treated  as  done  which 
ought  to  have  been  done,  the  contract  was  completed  before  death. 

In  Franklin  Fire  Ins.  Co.  v.  Colt,  87  U.  S.  (20  Wall.)  560,  22  L. 
ed.  423,  the  leading  case  upon  the  point,  the  principle  was  thus 
discussed: 

"Tlie  charter  of  the  company  defendant  in  the  same  clause 
which  authorizes  its  president  and  directors  to  make  insurance 
against  fire,  and  for  that  purpose  to  execute  such  'contracts,  bar- 
gains, agreements,  policies,  and  other  instruments,'  as  may  be  neces- 
.sary,  declares  that  every  ^uch  contract,  bargain,  agreement  and 
policy,  shall  be  in  writing  or  in  print,  and  be  under  the  seal  of  the 
corporation,  and  be  signed  by  the  president,  and  attested  by  the 
.secretary  or  other  officer  appointed  for  that  purpose. 

"Whore  similar  language  as  to  the  form  of  the  contract  or  policy 
was  used  in  connection  with  a  like  grant  of  power  to  insure  in  a 
general  statute  of  Pennsylvania  respecting  insurance  companies,  it 
was  held  by  the  late  Mr.  Justice  Greer,  in  a  case  before  the  circuit 
cniirt  of  the  United  States,  that  a  company  to  which  the  law  ajjplied, 
could  make  an  insurance,  which  would  bo  legally  valid,  only  by  a 
policy  attested  by  the   officers  an.l   seal  of   the   corporation:   Constant 
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V.  Insurance  Co.,  3  Wall.  (C.  C.)  313,  Fed.  No.  3136.  The  learned 
justice  undoubtedly  considered  that  the  mode  in  which  the  contract 
or  policy  could  be  made  was  so  associated  with  the  grant  of  power 
as  to  be  essential  to  a  valid  exercise  of  the  power.  And  such  ap- 
pears to  be  the  natural  import  of  the  language  of  the  clause  of  the 
charter  of  the  defendant  under  consideration  in  this  case,  when  the 
whole  clause — that  which  confers  the  power  and  that  which  prescribes 
the  mode  of  its  exercise — is  read. 

"But  the  learned  justice  at  the  same  time  very  justly  observed 
that  before  the  policy  was  attested  in  due  form,  the  president  or 
secretary,  or  whoever  else  might  act  as  general  agent  of  the  com- 
pany, might  make  agreements  and  parol  promises  as  to  the  terms 
on  which  a  policy  should  be  issued,  so  that  a  court  of  equity  would 
compel  the  company  to  execute  the  contract  specifically;  and  that 
where  a  loss  had  happened,  to  avoid  circuity  of  action,  the  chancellor 
would  enter  a  decree  directly  for  the  amount  of  the  insurance  for 
which  the  company  ought  to  have  delivered  its  policy  properly 
attested. 

"The  requirement  of  the  charter  in  this  case  has  reference,  in  our 
judgment,  only  to  executed  contracts  or  policies  of  insurance,  by 
which  the  company  is  legally  bound  to  indemnify  against  loss,  and 
not  to  those  initial  or  preliminary  arrangements  which  necessarily 
precede  the  execution  of  the  formal  instrument  by  the  officers  of 
the  company.  The  preliminary  arrangements  for  the  amount  and 
conditions  of  insurance  are,  in  a  great  majority  of  instances,  made 
by  agents.  It  is  always  so  where  the  insurance  is  effected  out  of 
the  state  where  the   company   is   incorporated,  and  has  its  principal 

place  of  business It  would  be  impracticable,  ....  or  at  least 

the  business  would  be  attended  with  great  embarrassment  and  in- 
convenience, if  such  preliminary  arrangements  required  for  their 
validity  and  efficacy  the  formalities  essential  to  the  executed  con- 
tract. The  law  distinguishes  between  the  preliminary  contract  to 
make  insurance  or  issue  a  policy,  and  the  executed  contract,  or 
policy.  And  we  are  not  aware  that  in  any  case,  either  by  usage  or 
the  by-law  of  any  company,  or  by  any  judicial  decision,  it  has  been 
held  essential  to  the  validity  of  these  initial  contracts  that  they 
should  be  attested  by  the  officers  and  seal  of  the  company.  Any 
usage  or  decision  to  that  effect  would  break  up  or  greatly  impair 
the  business  of  insurance  as  transacted  by  agents  of  insurance  com- 
panies. 

"In  a  recent  case  of  the  court  of  appeals  of  Kentucky,  this  pre- 
cise question  was  considered,  and  its  determination  was  in  accord- 
ance with  the  views  we  have  expressed:  Security  Ins.  Co.  v.  Kentucky 
Ins.  Co.,  7  Bush,  81,  3  Am.  Eep.  301.  There  the  suit  was  to  enforce 
a  parol  "contract  of  insurance  made  by  the  agent  of  the  comiiany, 
whose  charter  provided  that  all  policies  or  contracts  of  insurance 
made  by  the  corporation  should  be  'subscribed  by  the  president,  or 
president  pro  tempore,  and  signed  and  attested  by  the  secretary, 
and  being  so  signed  and  attested,'  should  be  binding  and  obligatory 
upon  the  corporation  without  Its  seal,  according  to  the  tenor,  extent, 
and  meaning  of  the  policies  or  contracts.  And  tlie  court  hold  that 
this  clause  did  not  require  an  executory  contract  for  an  insurance 
to  be  in  writing,  and  said  that  it  knew  of  no  American  charter 
which  did  so  require,  observing  that  whilst  a  policy  as  an  executed 
contract   of   insurance  was   duiineu   to   be   ducuuieulury   and  uuthculi- 
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cited  by  the  underwriter's  signature,  yet  a  contract  to  issue  a  policy 
as  an  executory  agreement  to  insure  might  be  binding  without  a 
written  memorial  of  it;  that  no  statute  of  frauds  applied,  and  that 
the  common  law  did  not  require  writing." 

The  language  of  the  Kentucky  court  in  Security  Ins.  Co.  v.  Ken- 
tucky Ins.  Co.,  7  Bush,  86,  3  Am.  Rep.  301,  above  referred  to,  is 
as  follows:  "Although  a  policy,  as  an  executed  contract  of  insur- 
ance, is  defined  to  be  documentary  and  authenticated  by  the  under- 
writer's signature,  yet  a  contract  to  issue  a  policy  as  an  executory 
agreement  to   insure   may  be   binding  without   any  written   memorial 

of  it In  our  judgment  the  appellee's  charter  does  not  require 

such  executory  contract  to  be  in  writing.  If  it  does  it  is  an 
anomaly,  for  we  know  of  no  other  American  charter  that  does  so 
require." 

In  the  case  of  Davenport  v.  Insurance  Co.,  17  loWa,  277,  the 
power  of  an  agent  to  issue  a  policy  after  the  loss  had  occurred  was 
fully  and  ably  considered  with  reference  to  the  leading  decisions 
upon  the  subject.  In  that  case  the  agreement  for  insurance  was 
made  between  the  parties  by  their  agents  on  March  20th.  That 
night  the  property  was  destroyed.  The  policy  was  executed  on  the- 
following  morning,  and  delivered,  in  accordance  with  the  agreement 
made  the  previous  day,  both  parties  being  ignorant  of  the  loss.  The 
court  held  that  the  contract  was  valid  and  binding,  and  that  the 
policy  was  authorized.  The  court  thus  outlined  the  principle  in- 
volved: 

"Indeed,  it  is  laid  down  as  a  general  rule  ....  that  in  commercial 
towns,  actions  on  mere  agreements  to  insure,  -whether  against  fire 
or  the  perils  of  the  sea,  are  not  uncommon;  and  they  are  always 
sustained  whenever  it  appears  that  the  terms  of  the  agreement  have 
been  fully  settled  by  the  concurrent  assent  of  the  parties,  so  that 
nothing  remains  to  be  done  but  to  deliver  the  policy.  The  con- 
tract is  executory  in  the  first  instance,  and  completed  when  the 
policy  is  drawn  up.  Mere  receipts  for  premiums  are  very  common 
in  the  city  of  New  York,  and  much  insurance  is  effected,  in  the 
first  instance,  by  means  of  such  receipts.  When  the  negotiation  for 
insurance  is  so  far  completed  that  nothing  remains  to  be  done  but 
to  deliver  the  policy  corresponding  with  the  terms  and  date  of  the 
application,  should  a  loss  occur  before  the  execution  of  a  policy,  a 
court  of  equity  would  relieve  the  assured;  and  upon  a  bill  properly 
framed,  instead  of  confining  itself  to  a  specific  execution  of  the 
agreement  to  insure,  would  probably  decree  the  payment  of  the  loss. 
There  are  very  many  other  cases  fully  sustaining  the  doctrine  that 
an  agreement  by  the  agent  to  insure  will  be  specifically  enforced 
against  the  insurance  company  for  which  he  acts,  even  where  no 
policy  has  been  executed:  Hamilton  v.  Lycoming  Ins.  Co.,  5  Pa. 
339;  Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason  C.  C.  6  Fed.  Cas. 
No.  374;  MeCullough  v.  EagJe  Ins.  Co.,  1  Pick.  278;  Palm  v.  Medina 
Ins.  Co.,  20  Ohio,  529;  Tayloe  v.  Merchants'  Fire  Ins.  Co.  of  Balti- 
more, 9  How.  (U.  S.)    390,  13  L.  ed.  187." 

The  principle  was  also  recognized  in  Carpenter  v.  Mutual  Safety 
Ins.  Co.,  4  Sand.  Ch.  (X.  Y.)  408,  where  the  court  held  that  an 
agreement  to  insure,  evidenced  by  the  receipt  for  the  premium,  nia.v 
be  specifically  enforced,  and  that,  if  a  loss  happened,  payment  may 
be  compelled  in  equity. 
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The  principle  followed  in  these  cases  is  not  different  in  its  funda- 
mentals from  that  followed  in  those  decisions  where  it  was  held 
that  the  delivery  of  the  policy  was  not  necessary  where  the  con- 
tract was  complete  and  binding  without  it.  In  both  it  was  held 
that  the  "meeting  of  minds"  controlled,  and,  in  both,  application 
was  made  of  the  prevailing  rule  of  the  courts  of  all  jurisdictions 
alike,  in  dealing  with  parol  contracts,  to  uphold  the  intent  of  the 
contracting  parties,  and  to  respect  substance  rather  than  form.  In 
both  classes  of  cases  the  necessity  for  delivery  was  considered  from 
the  viewpoint  of  the  acts  of  the  parties  as  expressive  of  their  will 
and  purpose.  In  one  case,  for  example,  it  was  said:  "The  contract 
of  insurance  may  be  perfected  and  become  mutually  obligatory, 
without  a  policy  executed  in  form  and  delivered,"  and  an  instruc- 
tion upheld,  to  the  effect,  that  when  an  application  for  insurance 
had  been  approved  and  accepted  by  the  company  or  its  agents,  and 
a  policy  made  and  executed  and  notice  thereof  given  the  applicant, 
the  contract  was  complete,  the  insurer  having  done  everything 
requisite  to  express  his  willingness  and  intent  to  bind  himself, 
even  without  delivering  the  policy;  and  that  while  the  insured  was 
entitled  to  the  policy,  its  mere  physical  possession  could  add  nothing 
to  his  right  of  action:  Sheldon  v.  Connecticut  Mut.  Life  Ins.  Co., 
25  Conn.  207,  65  Am.  Dec.  565.  So,  in  Phoenix  Ins.  Co.  v.  McAuthor, 
116  Ala,  659,  67  Am.  St.  Eep.  154,  22  South.  903,  it  was  said,  in 
substance,  that  the  question  whether  there  had  been  sufficient  deliver}' 
to  complete  the  contract  and  give  it  binding  effect  depended  upon 
the  intention  of  the  parties,  as  manifested  by  their  acts  and  agree- 
ment, rather  than  upon  its  manual  possession  by  the  insured;  and 
that  if  the  policy  is  executed  and  the  agent  of  the  company  notifies 
the  insured  that  it  has  been  issued,  and  that  it  is  in  his  possession 
ready  for  him,  the  premium  having  been  paid,  and  nothing  remain- 
ing to  be  done  but  to  pass  the  policy  from  the  agent  of  the  insurer 
to  the  insured,  the  contract  is  complete,  and  there  is  sufficient 
delivery  to  give  it  validity  and  binding  effect.  In  the  case  of 
McCully's  Admr.  v.  Insurance  Co.,  18  W.  Va.  782,  recognized  as  a 
leading  case  on  the  point,  the  rule  was  laid  down  that  while  a  con- 
dition that  a  contract  shall  not  take  effect  except  upon  delivery 
is  a  reasonable  and  valid  one,  and  must  be  complied  with  before 
the  contract  can  be  regarded  as  completed  and  binding,  yet,  if  the 
parties  have  done  everything  else  required  to  manifest  an  entire 
agreement  and  a  completed  contract,  and  nothing  remains  but  the 
formal  delivery  of  the  policy,  "bare  nondelivery  will  not  affect" 
their  rights. 

Without  multiplying  illustrations,  these  three  cases  may  be  said 
fairly  to  outline  both  the  similarity  and  the  difference  between  the 
two  rules.     The  principle  is  obviously  the  same. 

The  distinction  between  these  rules  lies  in  the  fact  that  in  one 
no  delivery  at  all  is  necessary,  and  no  departure  from  the  law  forum 
is  contemplated;  while  in  the  other,  it  must  be  conceded,  either  that 
some  sort  of  delivery,  short  of  actual  manual  traduction,  is  neces- 
sary, in  order  that  there  may  be  legal  compliance  with  the  condition 
which,  as  above  stated,  the  courts  regard  as  reasonable  and  valid; 
or,  application  must  be  made  to  the  equity  jurisdiction  to  comjii'l 
that  to  be  done  which  the  right  of  the  insured  demiinds  shall  I)f 
done;  and,  in  determinii-g  whether  there  has  been  such  delivery 
or  not,  the  rule  of  intent  should  be  held  to  control. 
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2.  "Belation  Back"  Theory.— The  doctrine  known  as  the  "relation 
back"  theory  has  long  been  recognized:  Klock  v.  Cronkhite,  1  Hill, 
107;  Jackson  ex  dem.  v.  Eamsay,  3  Cow.  75,  15  Am.  Dec.  242; 
Jackson  ex  dem.  v.  Dickenson,  15  Johns.  309,  8  Am.  Dec.  236.  In 
Brownficld  v.  Phoenix  Ins.  Co.,  35  Mo.  App.  54,  it  was  held  that 
the  formal  delivery  of  the  policy  might  take  place  after  the  com- 
pletion of  the  contract  to  insure,  and,  if  done  as  of  the  date  of 
such  completion,  it  would  relate  back  as  having  effect  as  of  that 
date.  In  Baldwin  v.  Chouteau  Ins.  Co.,  56  Mo.  151,  17  Am.  Eei». 
671,  it  appeared  that  an  application  for  insurance  was  made  and 
accepted,  and  the  policy  made  out  and  executed.  The  insured  not 
having  the  money  to  pay  the  premium,  the  policy  remained  in  the 
hands  of  the  insurer  for  two  months,  when  the  insured  paid  the 
money  due  for  the  premium,  and  received  the  policy.  In  the  mean- 
time the  property  covered  by  the  insurance  was  destroyed,  but  the 
insurer  was  not  informed  of  this  fact.  The  court  held  that  the 
delivery  of  the  policy  after  the  loss  occurred  related  back  to  the 
date  of  the  execution  of  the  policy.  It  is  obvious  that  this  is  not 
in  entire  harmony  with  some  other  decisions,  unless  there  were  other 
fuets  than  those  appearing  in  the  report  of  the  case  more  strongly 
expressive  of  the  intent  of  the  insurer  to  be  bound,  notwithstanding 
the  failure  of  the  insured  to  pay  the  premium  and  take  the  policj. 
In  Hubbard  v.  Hartford  Ins.  Co.,  33  Iowa,  325,  11  Am.  Rep.  125, 
application  was  made  for  insurance  on  the  18th  of  the  month.  The 
application  was  accepted,  but  the  policy  was  not  delivered  and  the 
premium  paid  until  the  22d.  It  was  held  that  the  contract  related 
back  to  the  18th,  the  date  of  the  acceptance  of  the  application. 
See,  also,  Lightbody  v.  Insurance  Co.,  23  Wend.  18,  where  it  was 
held  that  a  policy  of  insurance,  dated  on  the  day  the  premium  was 
paid  and  delivered  several  days  afterward,  related  back  to  the  date 
of  p'lyment  of  premium. 

In  the  case  of  Davenport  v.  Peoria  Ins.  Co.,  17  Iowa,  277,  the 
agreement  for  insurance  was  made  on  the  20th.  The  property  was 
destroyed  that  night.  On  the  following  morning,  the  policy  was 
executed  and  delivered,  in  accordance  with  the  terras  of  the  agree- 
ment made  the  previous  day,  in  ignorance  of  the  destruction  of 
the  property  covered  thereby.  The  court  held  that  the  contract  was 
valid  and  binding,  that  the  doctrine  that  an  act  done  at  one  time 
may  take  effect  as  of  a  prior  date,  by  relation  back,  was  applicable 
to  contracts  of  insurance;  that  the  agreement  to  insure  was  the 
principal  act,  and  that  the  formal  execution  of  the  policy  might 
be  concurrent  therewith,  or  subsequent  thereto,  and  when  subse- 
quent, and  made  as  of  the  date  of  the  principal  act,  it  took  effect 
by  relation  as  of  that  date. 

This  is  not  "retrospective  insurance,"  however — insurance  often 
made  in  marine  business,  designed  to  afford  protection  to  vessels 
overdue,  where  the  policies  reai  "lost  or  not  lost." 

III.  Conditional  Delivery, 
a.  General  Kule. — Delivery  may  be  conditioned  upon  the  per- 
formance of  some  act  or  the  hap])ening  of  some  event,  and  when 
this  is  so,  delivery  is  not  complete,  or  the  contract  evidenced  by 
the  policy  binding  upon  the  insurer  until  the  event  has  happened  or 
the  act  is  performed:  Hartford  Fire  Ins.  Co.  v.  Wilson,  187  U.  S. 
467,   23   Sup.   Ct.   Rep.   189,   47   L.   ed.   261,   reversing   Wilson   v.   Hart- 
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ford  Fire  Ins.  Co.,  17  App.  D.  C.  14.  Thus  delivery  may  be  con- 
ditioned that  the  contract  shall  not  be  binding  until  another  policy 
in  the  same  company  has  been  canceled:  Moore  v.  Farmers'  Ins. 
Co.,  107  Ga.  199,  33  S.  E.  65.  Also  valid  delivery  may  depend  upon 
a  proviso  that  the  agent  shall  obtain  the  surrender  value  of  other 
policies,  which  are  paid  up:  Harickell  v.  New  York  Life  Ins.  Co., 
Ill  N.  Y.  390,  18  N.  E.  632,  2  L.  K.  A.  150. 

Many  policies  of  insurance  require  to  be  countersigned  by  the  local 
agent,  and  when  so  required,  as  by  a  clause  in  the  policy  itself, 
the  contract  cannot  be  regarded  as  binding  unless  the  provision  is 
complied  with.  But  this  has  been  held  not  to  affect  the  condition 
precedent  as  to  delivery:  Noyes  v.  Mutual  Life  Ins.  Co.,  1  Mo.  App. 
584. 

Since  membership  is  a  condition  precedent  to  insurance  in  all 
mutual  societies  or  fraternal  associations,  no  valid  delivery  can  be 
made  in  the  absence  of  such  membership:  Hiatt  v.  Fraternal  Home, 
99  Mo.  App.  105,  72  S.  W.  463. 

The  "issuing"  of  a  policy  is  the  signing  and  execution  thereof, 
and  not  its  delivery:  Stringham  v.  Mut.  Life  Ins.  Co.,  44  Or.  447, 
75  Pac.  822. 

b.  Delivery  by  Mail. — Delivery  direct  to  the  insured,  by  mail, 
tnkes  effect  as  of  the  date  of  the  deposit  in  the  postoffice,  instead 
of  the  date  of  actual  reception:  Triple  Link  Mut.  Ins.  Assn.  v. 
Williams,  121  Ala.  138,  17  Am.  St.  Rep.  34,  26  South.  19;  Mutual 
Res.  Fund  Life  Assn.  v.  Farmer,  65  Ark.  581,  47  S.  W.  850;  Travelers' 
Fire  Ins.  Co.  v.  Globe  Soap  Co.,  85  Ark.  169,  122  Am.  St.  Rep.  22, 
107  S.  W.  386;  Harrigan  v.  Home  Life  Ins.  Co.,  128  Cal.  531,  58 
Pac.  180,  61  Pac.  99;  Kentucky  Mut.  L.  Ins.  Co.  v.  Jenks,  5  Ind. 
96;  Armstrong  v.  Mutual  Life  Ins.  Co.,  121  Iowa,  3G2,  96  N.  W. 
954;  Ford  v.  Insurance  Co.,  6  Bush,  133,  99  Am.  Dec.  663;  Common- 
wealth Mut.  Fire  I*s.  Co.,  v.  \Vm.  Knabe  &  Co.,  171  Mass.  265, 
50  N.  E.  516;  Dailey  v.  Preferred  Masonic  Assn.,  102  Mich.  289, 
57  N.  W.  184,  26  L.  R.  A.  171;  Horton  v.  New  York  Life  Ins.  Co., 
151  Mo.  604,  52  S.  W.  356;  Hallock  v.  Insurance  Co.,  26  N.  J.  L. 
268;  Peever  etc.  Co.  v.  State  Mut.  F.  Ins.  Co.,  23  S.  D.  1,  119  N.  W. 
1008;  Fidelity  Mut.  Life  Ins.  Co.  v.  Harris,  94  Tex.  25,  86  Am.  St. 
Rep.  813,  57  S.  W.  635;  Hartford  State  Boiler  Insp.  &  Ins.  Co.  v. 
Lasher  Stocking  Co.,  66  Vt.  439,  44  Am.  St.  Rep.  859,  29  Atl.  629; 
Yorge  v.  Equitable  Life  Assur.  Soc.  (C.  C),  30  Fed.  902. 

This  rule  is  not  affected  by  the  destruction  of  the  policy  while 
in  transit:  Travelers'  Fire  Ins.  Co.  v.  Globe  Soap  Co.,  85  Ark.  169, 
122  Am.  St.  Rep.  22,  107  S.  W,  386;  nor  by  the  death  of  the  assured; 
Jlarrigan  v.  Home  Life  Ins.  Co.,  128  Cal.  .531,  58  Pac.  180.  61  Pac.  99; 
Dailey  v.  Preferred  Masonic  Assn.,  102  Mich.  289,  57  N.  W.  184,  26  L. 
R.  A.  171. 

Where  a  policy  is  mailed  to  an  agent  for  unconditional  delivery 
to  the  insured,  the  receipt  of  the  agent  is  delivery  to  the  insured: 
Michigan  Mut.  Ins.  Co.  v.  Thompson,  44  Ind.  App.  180,  SG  N.  E.  503. 

c.  Payment  of  Premium. — Tlie  question  as  to  whether  a  valid  de- 
livery has  taken  place  often  arises  in  connection  with  a  condition 
that  the  delivery  of  a  policy  shall  not  be  made  unless  the  premium 
is  i)ai(l.  As  a  matter  of  course,  a  delivery  in  regard  of  this  .^'ondi- 
tion  would  not  bo  a  valid  delivery:  Smith  v.  Provident  Sav.  Life 
Assur.  Soc,  65  Fed.  765,  13  C.  C.  A."  284,  31  V.  S.  App.  163.  But  tliis 
does  not  mean  that  payineiit  in  cash  is  necessary:  Jones  v.  Now  Vurk 
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Life  Ins.  Co.,  168  Mass.  245,  47  N.  E.  92.  Generally  speaking,  an  in- 
surance agent  may  bind  his  principal  by  any  act,  agreement,  waiver, 
or  rejiresentation,  within  the  ordinary  scope  of  the  insurance  business, 
unless  the  insured  is  charged  with  notice  of  his  want  of  authority: 
National  etc.  Co.  v.  Barnes,  41  Kan.  161,  21  Pac.  165;  and  if  prepay- 
ment of  the  premium  is  a  condition,  but  the  agent  delivers  the  policy 
notwithstanding,  the  insured  has  a  right  to  assume  waiver  of  the  con- 
dition: Critchett  v.  American  Ins.  Co.,  53  Iowa,  407,  36  Am.  Eep.  230, 
5  N.  W.  543.  So  a  general  agent  of  a  life  insurance  company  may 
waive  payment  of  premium,  deliver  the  policy  and  thus  make  a  valid 
contract,  notwithstanding  a  provision  in  the  policy  that  it  shall  not 
take  effect  until  the  premium  has  been  paid,  and  the  policy  delivered 
to  insured  while  in  health:  Berliner  v.  Travelers'  Ins.  Co.,  121  Cal. 
451,  53  Pac.  922.  Again,  individual  credit  of  insured  may  be  accepted 
as  payment  of  premium  by  the  agent  who  delivers  the  policy,  notwith- 
standing valid  delivery  is  conditioned  upon  payment  of  premium: 
White  v.  Connecticut  Ins.  Co.,  120  Mass.  333.  So,  the  agent  is  author- 
i7.ed  to  deduct  the  amount  of  the  premium  from  money  owed  by  him 
individually  to  the  insured,  and  delivery  is  valid  and  binding,  even 
though  retained  in  the  safe  of  the  agent  for  insured's  convenience: 
Phoenix  Ins.  Co.  v.  Meier,  28  Neb.  124,  44  N.  W.  97.  Delivery  by  an 
insurance  agent  authorized  to  deliver  the  policy  and  receive  the  pre- 
mium, and  the  acceptance  by  him  of  a  note  for  the  premium,  has  been 
held  to  be  such  delivery  as  completes  and  binds  the  contract  of  in- 
surance, even  though  the  policy  contained  a  provision  that  the  agent 
shall  be  deemed  the  agent  of  the  insured  as  well  as  of  the  insurer, 
and  that  the  latter  shall  not  be  bound  until  the  premium  is  received 
by  it:  Carson  v.  Jersey  City  Ins.  Co.,  43  N.  J.  L.  300,  39  Am.  Eep. 
548. 

As  a  matter  of  course,  the  insurer  may  waive  the  condition  as  to 
prepayment  of  premium,  and  make  a  valid  delivery  of  the  policy 
without  such  payment.  In  Griffith  v.  New  York  Life  Ins.  Co.,  101 
Cal.  627,  40  Am.  St.  Eep.  96,  36  Pac.  113,  it  was  held  that  a  provision 
as  to  prepayment  before  delivery  was  waived  by  the  unconditional 
delivery  of  the  policy  under  an  agreement,  expressed  or  implied,  that 
credit  should  be  given  for  the  premium.  So,  it  would  seem,  the  issue 
and  delivery  of  a  policy  acknowledging  the  receipt  of  the  premium 
constitutes  an  estoppel  in  so  far  that  the  insurer  cannot  afterward 
deny  that  payment  was  actually  made  for  the  purpose  of  establishing 
a  want  of  the  completion  of  the  contract:  Dobyns  v.  Bay  State  Assn., 
144  Mo.  95,  45  S.  W.  1107,  so,  in  Mulligan  v.  Metropolitan  Life  Ins. 
Co.,  149  111.  App.  516,  where  there  was  an  agreement  between  the 
agent  and  the  insured  waiving  prepayment  of  premium  as  provided 
in  the  application  and  policy,  it  was  held  that  delivery  to  the  agent 
for  the  purpose  of  delivery  to  the  assured  was  tantamount  to  a  rati- 
fication of  such  agreement,  and  constituted  a  valid  delivery  to  the 
assured,  so  as  to  render  the  contract  complete  and  binding, 

d.  Delivery  in  Life  and  Health. 
1.  In  General. — The  question  of  adequate  delivery  also  arises  occa- 
gionally  m  connection  with  the  proviso  that  delivery  shall  be  made  only 
when  the  insured  is  in  health.  This  provision  is  a  condition  of  nearly 
every  life  insurance  contract,  in  mutual  bonofit  and  fraternal  insur- 
ance, as  well  as  in  what  is  known  as  "(ild  line"  business.  If  the  enn- 
traet   is   complete   without   ilelivoiv,   as   a   matter   of   course,   it   is   un- 
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affected  by  any  unfavorable  condition  of  bodily  health  when  delivery 
takes  place:  Southern  Ins.  Co.  v.  Kempton,  56  Ga.  3.39;  and  the  right 
of  the  insured  to  have  the  protection  of  his  insurance  is  not  affected 
by  private  instructions  given  by  the  insurer  to  the  agent,  unknown 
to  the  insured,  as  to  delivery  only  when  the  latter  is  in  health,  unless 
there  is  an  express  condition  that  delivery  shall  take  place  only  when 
the  insured  is  in  good  health,  and  if  delivery  is  essential  to  the  com- 
pletion of  the  contract,  he  may  demand  it,  or  the  court  will  assume 
that  constructive  delivery  took  place  when  the  policy  was  forwarded 
to  the  agent:  Schwartz  v.  Germania  Life  Ins.  Co.,  18  Minn.  44S,  21 
Minn.  215;  Fried  v.  Royal  Ins.  Co.,  50  N.  Y.  243. 

Where  change  in  health,  resulting  in  an  increase  in  the  risk  assumed, 
takes  place  after  the  consummation  of  the  contract,  the  insurer  being 
once  bound,  remains  so:  Fried  v.  Royal  Ins.  Co.,  50  N.  Y.  243. 
For  this  reason,  therefore,  as  a  measure  of  self-protection,  almost  all 
life  insurance  contracts  contain  the  proviso  that  delivery  shall  not 
be  deemed  binding,  or  the  contract  complete,  unless  the  insured  is  in 
"good"  or  "sound"  health  at  the  time  of  such  delivery,  and  the  proviso 
has  been  held  to  be  a  reasonable  and  proper  one,  which  the  court  will 
enforce:  Volker  v.  Metropolitan  Life  Ins.  Co.,  1  Misc.  Rep.  374,  21 
N.  Y.  Supp.  456;  Metropolitan  Life  Ins.  Co.  v.  Howie,  68  Ohio  St.  614, 
68  N.  E.  4.  In  Misselhorn  v.  Mutual  Res.  Fund  Life  Assn.,  30  Fed. 
545,  the  plaintiff  declared  on  a  preliminary  contract  to  insure  and  on 
the  policy  itself,  as  a  completed  contract  of  insurance.  He  lost  on 
both  counts.  The  court  held  that  in  view  of  the  provision  as  to  de- 
livery in  health,  in  both  the  application  and  the  policy,  it  was  im- 
possible to  hold  that  a  contract  could  be  created  by  the  delivery  of 
the  policy  unless  the  provision  in  question  could  be  abrogated. 

As  in  case  of  the  proviso  as  to  prepayment  of  the  premium,  the 
authority  of  the  agent,  by  delivery  with  knowledge  of  the  unfavor- 
able change  in  health  of  the  insured  sufficient  to  constitute  notice,  to 
waive  this  proviso,  has  been  repeatedly  recognized:  John  Hancock 
Mutual  Life  Ins.  Co.  v.  Schlink,  74  111.  App.  181;  Ames  v.  Manhattan 
Life  Ins.  Co.,  167  N.  Y.  584,  60  N.  E.  1106,  31  App.  Div.  180,  52  N. 
Y.  Supp.  759;  Northwestern  Life  Ins.  Co.  v.  Findley,  29  Tex.  Civ. 
App.  494,  68  S.  W.  695;  Home  F.  Ben.  Order  v.  Varnado  (Tex.  Civ. 
■ApP-))  55  S.  W.  364.  The  doctrine  here  sustained  was  questioned  in 
McClave  v.  Mutual  Res.  Fund  Life  Assn.,  55  N.  J.  L.  187,  26  Atl.  78, 
but  is  believed  to  be  the  correct  view. 

If  material  facts  are  concealed,  however,  as  to  the  condition  of 
the  assured,  or  statements  are  made  of  a  kind  to  induce  the  agent  to 
refrain  from  making  inquiry,  it  has  been  held  that  delivery,  even 
with  notice,  will  not  operate  as  a  waiver  of  the  proviso,  and  a  delivery 
under  such  conditions  will  be  invalid  and  ineffective:  Maloney  v. 
Northwestern  Masonic  Aid  Assn.,  8  App.  Div.  575,  40  N.  Y.  Supp. 
9J8;  Cable  v.  United  States  Life  Assn.,  Ill  Fed.  19,  49  C.  C.  A.  216. 
A  delivery  procured  by  misrepresentations  as  to  the  physical  condi- 
tion of  the  insured  is  no  such  delivery  as  will  meet  the  proviso: 
Equitable  Life  Assur.  Soc.  v.  McElroy,  83  Fed.  631,  28  C.  C.  A.  365. 

The  mere  mailing  of  the  policy  to  the  agent  is  no  such  delivery 
as  will  express  a  waiver  on  the  part  of  the  insurer  of  the  proviso  as 
to  delivery  in  good  health:  Mutual  Life  Ins.  Co.  v.  Sinclair,  24  Ky. 
Law  Kep.  1543,  71  S.  W.  853.  But  delivery  directly  to  the  insured, 
through  the  mail,  will  accoiii|)lisli  sucli  waiver:  Mutual  Res.  Fund 
Life  Assn.  v.  Farmer,  65  Ark.  581,  47  S.  W.  850. 
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2.  Sound  Health  Defined.— It  has  been  said  that  "sound"  health 
or  "good"  health,  in  so  far  as  the  provisp  under  consideration  may 
be  said  to  control  the  validity  of  the  delivery  of  an  insurance  policy, 
will  depend  largely  upon  the  circumstances  of  each  case.  A  mere 
temporary  indisposition  will  not  be  regarded  as  indicative  of  unsound 
health;  but  the  ailment  must  be  such  as  will  have  a  tendency  to 
shorten  the  life  of  the  insured:  Plnmb  v.  Penn  Mutual  Life  Ins.  Co. 
108  Mich.  94,  65  N.  W.  611;  Packard  v.  Metropolitan  Life  Ins.  Co., 
72  N.  H.  1,  54  Atl.  287;  Baldi  v.  Metropolitan  Life  Ins.  Co.,  18  Pa. 
Supt.  Ct.  599;  Woodmen  v.  Locklin,  28  Tex.  Civ.  App.  486,  67  S.  \V. 
331. 

It  has  been  held  that  unsoundness  of  health,  such  as  is  here  in- 
tended, refers  only  to  such  as  arose  after  the  examination  and  appli- 
cation for  insurance;  and  that  although  the  insured  was  not  in  sound 
health  when  examined,  a  valid  delivery  and  completion  of  the  contract 
might  be  made,  if  there  had  been  no  change  between  examination  and' 
delivery.  The  insurer  must  look  to  the  statements  of  the  application 
and  the  corresponding  provisions  of  the  policy,  and  not  to  the  clause 
as  to  sound  heaka  to  be  relieved  from  liability  based  ujx)n  conditions 
that  render  the  contract  an  uninsurable  risk:  Metropolitan  Life 
Ins.  Co.  V,  Moore,  25  Ky.  Law  Eep.  1613,  79  S.  W.  219.  The  decisions 
are  not  entirely  in  harmony  upon  this  point,  however,  as  will  appear 
from  an  examination  of  Austin  v.  Mutual  Ecs.  Fund  Life  Assn.,  132 
Fed.  555,  where  it  was  held  that  where  an  applicant  for  insurance  died 
several  years  after  the  delivery  of  a  policy  containing  a  health  clause, 
from  a  disease  of  a  fatal  character  existing  in  an  incipient  stage 
prior  to  and  at  the  time  of  the  examination  and  application  for  in- 
surance, he  could  not  be  regarded  as  in  good  health  when  the  policy 
was  delivered  so  as  to  make  such  delivery  a  valid  completion  of  the 
contract. 

3.  Delivery  in  Life. — If  the  contract  is  conditioned  upon  delivery 
in  the  lifetime  of  the  insured,  as  a  matter  of  course,  the  policy  must 
be  delivered  in  compliance  with  the  condition:  Hawley  v.  Michigan 
Mut.  Life  Ins.  Co.,  92  Iowa,  593,  61  N.  W.  201;  Dickerson's  Admr. 
V.  Prov.  Sav.  Life  Ins.  Co.  (Ky.),  52  S.  W.  825;  Busher  v.  New  York 
Life  Ins.  Co.,  72  N.  H.  551,  58  Atl.  41;  Stringham  v.  Pacific  Mut.  Life 
Ins.  Co.,  44  Or.  447,  75  Pac.  822;  McLendon  v.  W.  O.  W.,  106  Tenn. 
695,  64  S.  W.  36,  52  L.  E.  A.  444;  Piedmont  etc.  Co.  v.  Ewiug,  92 
U.  S.  377,  23  L.  ed.  610;  Misselhorn  v.  Mutual  Ees.  Fund  Life  Assn., 
30  Fed.  549.  There  can  be  no  such  thing  as  either  actual  or  construc- 
tive delivery  of  a  policy  of  insurance  to  a  person  who  is  dead:  Eobloe 
V.  Masonic  Life  Assn.,  38  Misc.  Sep.  481,  77  N.  Y.  Supp.  1098.  There 
can  be  no  valid  delivery  to  the  administrator  of  the  estate  of  the 
deceased  insured  in  a  contract  where  delivery  to  the  insured  him- 
self, in  life,  is  a  prerequisite.  Thus  in  Newcomb  v.  Provident  Fund 
Soc,  5  Colo.  App.  140,  38  Pac.  61,  where  the  agent  received  the  mem- 
bership fee  and  premium  and  countersigned  and  sent  the  policy  to  the 
solicitor  for  delivery,  in  ignorance  of  the  death  of  the  insured,  and 
the  solicitor  delivered  the  policy  to  the  administrator  of  the  insured, 
such  delivery  was  held  to  be  inefCective  for  any  purpose. 

IV.     Acceptance  of  Policy. 

Acceptance  of  the  policy  is  the  act  of  the  insured,  and  is  expressive 
of  his  intent  to  be  bound  by  the  conditions  of  the  contract  in  the  same 
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manner  that  delivery  is  expressive  of  the  intent  of  the  insurer;  and 
is  not  only  equally  necessary,  but  is  subject  to  the  same  limitations 
as  are  heretofore  outlined  with  respect  to  delivery.  Assuming  that 
the  contract  is  one  requiring  delivery  to  complete  it,  the  interde- 
pendent relation  between  the  two  acts  is  such,  that  such  contract  is 
obviously  subject  to  the  qualification  that  acceptance,  either  actual 
or  constructive,  is  as  necessary  as  a  valid  delivery  to  render  it  com- 
plete and  binding:  National  Mutual  Church  Ins.  Co.  v.  Trustees  M. 
E.  Church,  105  111.  App.  143;  Commonwealth  Mut.  Fire  Ins.  Co.  v. 
Wm.  Knabe  &  Co.,  171  Mass.  265,  50  N.  E.  516;  Shields  v.  Equitable 
Life  Assur.  Soc,  121  Mich.  690,  80  N.  W.  793;  Bushaw  v.  Women's 
Mut.  Ins.  &  Ace.  Co.,  55  Hun,  607,  8  N.  Y.  Supp.  423;  Travelers'  Ins. 
Co.  v.  Jones,  32  Tex.  Civ.  App.  146,  73  S.  W.  978. 

The  principles  which  govern  the  necessity  of  acceptance,  and  its 
connection  with  the  completion  of  the  contract,  are  so  far  identical 
with  those  already  considered  in  relation  to  the  subject  of  delivery, 
that  it  may  be  disposed  of  briefly.  Thus,  it  may  be  stated  as  a  gen- 
eral rule  that  acceptance  is  necessary  to  the  completion  of  a  contract, 
where  the  policy  does  not  conform  in  every  essential  particular  to  the 
application:  Mutual  Life  Ins.  Co.  v.  Gorman,  19  Ky.  Law  Eep.  295, 
40  S.  W.  571;  Eobinson  v.  United  States  Ben.  Soc,  132  Mich.  695, 
102  Am.  St.  Eep.  436,  94  N.  W.  211;  New  York  Life  Ins.  Co,  v.  Man- 
ning, 124  N.  Y.  Supp.  775;  Prince  v.  State  Mutual  Life  Ins.  Co.,  77 
S.  C.  187,  57  S.  E.  766.  Nor  is  the  insured  bound  to  accept  such 
a  policy:  Mutual  Life  Ins.  Co.  v.  Gorman,  19  Ky.  Law  Eep.  295,  40 
S.  W.  571,  where  the  application  contained  no  hint  of  a  limited  risk, 
but  the  policy  excepted  death  by  smallpox. 

Although,  as  heretofore  noted,  delivery  to  an  agent  for  uncondi- 
tional delivery  to  the  insured  is,  in  effect,  delivery  to  the  insured, 
yet  such  doctrine  does  not  rest  upon  the  principle  that  the  agent  is 
the  agent  of  the  insured  in  the  transaction:  Dibble  v.  Northern  Ins. 
Co.,  70  Mich.  1,  14  Am.  St.  Eep.  470,  37  N.  W.  704;  but  the  agent  is 
merely  the  custodian  of  the  policy.  Thus,  in  St.  Louis  Life  Ins.  Co. 
V.  Kennedy,  6  Bush,  450,  it  was  held  that  where  an  insurance  policy 
upon  a  contract  for  delivery  upon  payment  of  the  initial  premium, 
and  in  health,  reaches  the  insurance  agent  for  delivery  under  the 
terms  of  the  contract,  it  becomes  thereupon  an  escrow  in  the  prosecu- 
tion of  the  agent,  and  the  contract  is  inchoate  and  incomplete  until 
the  policy  is  delivered  and  accepted  in  accordance  with  such  terms. 
It  has  also  been  held,  for  the  same  reason,  that  the  local  agent  of  an 
insurance  company  is  not  the  agent  of  the  insured  in  receiving  a 
policy,  so  as  to  be  authorized  to  bind  the  insured  by  the  receipt  of 
3,  policy  different  in  a  material  respect  from  the  application,  without 
having  had  an  opportunity  to  know  and  ratify  the  changed  contents: 
Eobinson  v.  United  States  Ben.  Soc,  132  Mich.  695,  102  Am.  St.  Eep. 
436,  94  N,  W.  211. 

Changes  in  contracts  of  insurance  of  the  character  here  referred 
to  do  not,  however,  affect  the  validity  of  such  contracts,  since  the 
insured  is  at  liberty  to  accept  the  changed  contract  or  not,  as  he 
pleases,  and  when  accepted  the  contract  becomes  the  contract  agreed 
upon:  McM aster  v.  New  York  Life  Ins.  Co.,  183  U.  S.  25,  22  Sup.  Ct. 
Eep.  10,  46  L.  cd.  64;  Home  Life  Ins.  Co.  v.  Myers,  112  Fed.  816,  50 
€.  C.  A.  544. 

The  acceptance  of  a  changed  policy  with  nntii-c  binds  the  insured: 
Arnhorst  v.  National  Union,  179  ill.  4Su,  53  N.  E.  9S8;  In  re  Millers' 
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&  Manufacturers'  Ins.  Co.,  97  Minn.  98,  106  N.  W.  485,  4  L.  E.  A., 
N.  S.,  231,  7  Ann.  Gas.  1144;  Overton  v.  i^merican  Central  Ins.  Co., 
79  Mo.  App.  1.  If,  however,  he  cannot  read,  but  accepts  the  policy 
nevertheless,  the  contract  is  not  binding  upon  him,  if  he  should  desire 
to  avoid  liability  thereunder.  He  is  not  compelled  to  take  it  to  some 
one  who  can  read  for  the  purpose  of  ascertaining  whether  the  com- 
pany has  given  the  contract  agreed  upon,  but  has  the  right  to  as- 
sume that  the  contract  is  in  accord  with  his  application.  But  the 
company  is  bound:  Dryer  v.  Security  Fire  Ins.  Co.  (Iowa),  82  N. 
W.  494. 

If  an  application  for  insurance  is  made  with  the  understanding 
that  the  applicant  is  not  bound  to  accept  the  policy,  acceptance  is 
necessary  to  complete  the  contract:  Hogben  v.  Metropolitan  Life 
Ins.  Co.,  69  Conn.  503,  61  Am.  St.  Eep.  53,  38  Atl.  214;  Diekerson's 
Adrar.  v.  Prudential  Sav.  Life  Ins.  Soc,  21  Ky.  Law  Rep.  611,  52  S.  W. 
825;  New  York  Ins.  Co.  v.  Manning,  124  N.  Y.  Supp.  775.  In  the 
Dickerson  case  the  court  thus  gave  expression  to  the  principle  in- 
volved: "We  are  of  opinion  that  when  the  application  was  made,  and 
medical  examination  had,  with  the  understanding  and  agreement  that 
Dickerson  was  under  no  obligation  to  take  the  policy  when  it  came, 
if  one  should  be  issued,  there  was  no  meeting  of  the  minds  that  was 
essential  to  the  formation  of  every  contract."  In  the  Hogben  case 
the  court  contented  itself  with  showing  that  no  contract  at  all  ex- 
isted where  the  applicant  for  insurance  refused  to  comply  with  any 
of  the  conditions  of  the  contract  or  to  accept  the  policy.  In  the 
Manning  case  there  was  a  more  complicated  state  of  facts  to  be  dealt 
with.  A  life  insurance  policy  was  left  at  the  office  of  the  insured 
for  several  weeks.  When  the  agent  called  to  collect  the  premium, 
which  he  claimed  to  have  himself  paid  the  company,  the  insured 
declined  to  accept  the  policy  at  all,  but  agreed  to  take  one  for  half 
the  amount,  or  two  thousand  five  hundred  dollars.  But  when  a  policy 
for  this  amount  was  presented  to  him  he  again  declined  to  accept 
it.  Subsequently,  the  assured,  while  very  ill,  executed  an  assignment 
of  the  five  thousand  dollar  policy  to  the  agent  for  the  alleged  purpose 
of  securing  the  latter's  advanced  premium.  The  agent  then  returned 
the  two  thousand  five  hundred  dollar  policy,  and  received  one  for 
five  thousand  dollars,  which  he,  on  his  part,  assigned  for  a  considera- 
tion, and  on  which  he  paid  premiums.  Upon  the  death  of  the  as- 
sured, it  was  held  that  the  facts  did  not  show  that  delivery  and 
acceptance  had  ever  taken  place. 

The  assured  is  at  liberty,  at  any  time,  to  waive  the  condition  under 
which  his  application  was  made  and  accept  the  policy.  This  was 
decided  in  Going  v.  Mutual  Ben.  Life  Ins.  Co.,  58  S.  C.  201,  36  S.  E. 
556,  where  the  applicant  for  insurance  became  fatally  ill  after  the 
issuance  but  before  delivery  of  his  policy.  He  had  reserved  the  right 
to  inspect  the  policy  before  accepting  it  and  paying  the  initial  pre- 
mium; but  he  waived  that  right  and  tendered  payment  of  the  first 
premium.  The  court  held  that  the  reservation,  which  was  for  his 
sole  benefit,  would  not  defeat  recovery  under  the  contract,  provided 
there  was  a  distinct  waiver.  But  only  the  assured  himself  may  waive 
such  a  waiver.  The  executor  of  his  will  cannot  do  so:  Mutual  Life 
ins.  Co.  V.  Logan,  87  Fed.  637,  31  C.  C.  A.  172. 

A  policy  which  has  been  handed  to  the  assured  for  examination 
requires  to  be  accepted  before  it  becames  eii'ective:  Equitable  Life 
Am.  St.  Rep.,  Vol.  13S — 5 
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Assur.  Soe.  v.  Mueller,  99  111.  App.  460;  Eey  v.  Equitable  Life  Assur. 
Soc,  16  App.  Div.  194,  44  N.  Y.  Supp.  745.  But  if  an  applicant 
receives  a  policy  and  retains  it  without  objection,  it  is  acceptance: 
New  York  Life  Ins.  Co.  v.  Easton,  69  111.  App.  479;  Massachusetts 
etc,  Soc.  V.  Sibley,  158  111.  411,  42  N.  E.  137;  Adams  v.  Eidam,  42 
Minn.  53,  43  N.  W.  690. 

Where  a  policy  is  issued  voluntarily,  without  an  application  there- 
for, both  delivery  and  acceptance  are  essential,  particularly  the 
latter:  Stebbins  v,  Lancashire  Ins.  Co.,  60  N.  H.  65;  Folb  v.  Phoenix 
Ins.  Co.,  109  N.  C.  568,  13  S.  E.  798. 

As  heretofore  noted,  the  delivery  of  a  policy  of  insurance  is  not, 
in  the  absence  of  an  express  stipulation  to  that  effect,  conclusive 
evidence  of  the  completion  of  the  contract,  but  unconditional  ac- 
ceptance is:  Hartford  Ins.  Co.  v.  Whitman,  75  Ohio  St.  312,  79  N.  E. 
459,  9  Ann.  Cas.  218.  A  policy  of  insurance  merely  left  at  the  house 
of  the  insured  may  be  adequate  delivery,  according  to  the  circum- 
stances, but  is  not  evidence  of  its  acceptance:  Lauze  v.  New  York 
Life  Ins.  Co.,  74  N.  H.  334,  68  Atl.  31. 


McINTYRE    LiniBER    AND    EXPORT     COMPANY    v. 
JACKSON  LUMBER  COMPANY. 

[165  Ala.  268,  51  South.  767.] 

CONTRACT  TO  MANUFACTURE  —  Certainty  and  Mutuality. 
The  mere  fact  that  the  amount  of  a  product  called  for  by  a  contract 
is  uncertain  or  depends  upon  the  will  or  efforts  of  the  manufacturer 
does  not  render  the  contract  void.     (p.  67.) 

CONTRACT  TO  MAKE  TIES— Certainty  and  Mutuality.— A 
contract  to  purchase  all  the  cross-ties  of  a  given  kind  made  by  a 
manufacturer  of  lumber,  at  a  given  price,  until  the  purchaser  orders 
the  manufacturer  to  make  no  more,  is  valid.  It  binds  the  manufac- 
turer, probably  not  to  make  any  ties,  but,  if  he  does  make  any,  to 
sell  them  to  the  purchaser  at  the  agreed  price;  and  it  binds  the  pur- 
chaser to  take  any  ties  already  made  at  any  time  he  chooses  to  ter- 
minate the  agreement,     (p.  68.) 

Fitts  &  Leigh,  for  the  appellant. 
Roach  &  Chamberlain,  for  the  appellee. 

^"^^  MAYFIELD,  J,  Appellee,  a  company  engaged  in  the 
manufacture  and  sale  of  lumber,  including  cross-ties,  sued 
appellant,  a  lumber  company,  engaged  in  the  purchase,  sale 
and  export  of  lumber,  including  cross-ties,  for  a  breach  of 
an  alleged  contract.  Issue  was  joined  on  count  3  as  last 
amended,  and  counts  4  and  5  added  by  amendment. 

The  third  count  as  last  amended  was  as  follows:  "  (3)  The 
plaintiff  claims  of  the  defendants  the  further  sum  of  om* 
hundred  and  six  and  39/100  dollars  ($106.39)  and  the  in- 
terest thereon,  damages,  for  the  breach  of  an  agreement 
entered  into   by  them  on,   to  wit,  July   20th,   1907,   in  sub- 
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stance  as  follows:  The  defendants  agreed  to  purchase  all  of 
the  heart  ties  5  in.  x  8  in.  x  8  ft.,  meaning  thereby  5  inches 
thick  by  8  inches  wide  by  8  feet  long,  that  the  plaintiffs 
manufactured  at  their  mill,  until  the  defendants  notilied  the 
plaintiffs  to  discontinue  the  cutting,  the  plaintiffs  to  load 
the  ties  on  the  cars  on  the  railroad  near  the  plaintiffs'  mill, 
at  and  for  the  price  of  fifteen  dollars  ($15.00)  per  thousand 
feet  f.  o.  b.  cars;  and  plaintiffs  agreed  to  sell  to  the  defend- 
ants the  said  ties  at  the  price  and  on  the  terms  above  specified. 
And  the  plaintiffs  aver  that  they  made,  to  wit,  7,093  feet  of 
such  ties  for  the  defendants,  and  had  the  tU-f  ready  to  load 
on  cars,  whereupon  the  defendants  instructea,  or  advised, 
plaintiffs  that  they  would  take  no  more  ties  from  the  plain- 
tiffs, and  although  the  plaintiffs  continued  to  have  the  said 
ties  so  manufactured,  ready  for  loading,  the  defendants 
refused  to  accept  the  said  ties,  and  to  pay  for  same." 

The  other  counts  were  practically  the  same  as  this,  except 
that  they  averred  that  the  ties  were  ready  to  be  delivered  on 
board  the  cars,  and  that  defendant  refused  to  accept  the 
ties  or  to  allow  plaintiff  to  load  and  deliver,  etc. 

^''^  It  is  first  insisted  by  appellant  that  the  counts  do  not 
state  a  cause  of  action,  in  that  they  do  not  show  any  mutual 
agreement,  binding  alike  on  both  parties,  and  that  the  al- 
leged contract  is  so  vague  and  indefinite  as  to  be  wholly  void 
for  uncertainty.  It  is  true  that  a  contract  for  the  future 
delivery  of  personal  property  may  be  void  because  there  is 
no  consideration  or  mutuality,  if  the  contract  or  any  ma- 
terial part  of  it  is  wholly  conditioned  upon  the  will,  wish  or 
want  of  only  one  of  the  parties;  but  an  accepted  offer  to 
furnish  or  deliver  such  articles  as  may  be  needed  or  consumed 
by  a  person  in  a  giveti  business,  during  a  limited  time,  is 
binding,  because  it  contains  the  accepted  offer  to  purchase 
all  the  articles  thus  required  during  this  time,  and  from  the 
party  who  invokes  the  offer,  but  a  mere  offer  to  furnish  such 
as  a  party  might  want  or  desire  w^ould  be  void.  A  contract 
to  purchase  the  entire  output  of  a  mill  or  plant,  for  a  given 
and  reasonable  time,  at  a  given  price,  is  valid,  and  so  like- 
wise is  a  contract  to  purchase  the  entire  output  of  a  certain 
product  of  a  plant,  such  as  all  the  heart  lumber,  at  a  certain 
price ;  but  an  agreement  to  purchase  all  that  the  manufac- 
turer desires  to  sell  to  the  purchaser,  at  a  certain  price,  or 
all  that  the  purchaser  desires  to  take,  at  a  certain  price, 
would  be  void.  The  mere  fact  that  the  amount  of  the  prod- 
uct is  uncertain  or  depends  upon  the  will  or  efforts  of  the 
manufacturer  does  not  render  the  contract  void.  It  is  the 
fact  that  whether  he  will  be  bound  depends  upon  his  will  or 
caprice  that  renders  the  contract  void.  All  contracts  for  the 
entire  output  of  a  given  plant  or  business,  of  course,  as  to 
amount  produced  depend  Jiiore  or  l(\ss  U})on  the  will  and 
efforts  of  the  manufacturer;  likewise  does  the  amount  of  tlie 
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purchase  of  all  the  materials  a  party  may  need  in  his  business 
depend  in  a  measure  upon  his  will  and  efforts. 

^'^  The  contract  in  question  was  nothing  more  or  less  than 
an  agreement  on  the  part  of  the  defendant  to  purchase  all 
of  the  cross-ties  of  a  given  kind  manufactured  by  the  plain- 
tiff, who  was  engaged  in  the  business  of  manufacturing 
lumber,  at  a  given  price,  until  the  purchaser  ordered  the 
manufacturer  to  make  no  more.  It  is  true  that  the  pur- 
chaser could  terminate  the  contract  at  its  pleasure,  but  it 
was  required,  as  a  part  of  the  contract,  to  take  all  those  on 
hand  at  that  time,  at  the  agreed  price,  and  on  the  conditions 
fixed  by  the  contract.  It  is  likewise  true  that  the  manufac- 
turer might  have  been  unable  to  manufacture  any  ties  of  this 
kind,  or  it  may  have  had  the  choice  not  to  manufacture  them 
if  it  willed,  but  if  it  did  manufacture  them,  then  it  was  to 
sell  to  this  purchaser  and  to  no  one  else,  and  at  this  price 
and  no  other.  After  it  had  manufactured  one  or  one 
thousand  of  these  ties,  it  was  bound  by  this  contract  to  sell 
them  to  defendant  and  at  this  price,  and  the  purchaser  was 
bound  to  take  them  at  this  price  and  under  the  conditions  of 
the  contract.  There  was  nothing  indefinite  or  uncertain  then. 
The  contract  was  mutually  binding  on  the  parties,  and  was 
as  definite  and  certain  as  any  contract  could  be.  All  con- 
tracts or  agreements  of  this  nature  are  indefinite  and  uncer- 
tain in  their  incipiency,  but  if  they  are  capable  of  being  made 
certain^  and  are  made  certain  by  words  or  deeds  of  the 
parties,  they  are  thereafter  binding  on  both  parties.  There 
are  many  contracts  of  this  kind — options,  contracts  to  pur- 
chase the  output  or  products  of  certain  plants,  etc. — where 
the  quantity  of  the  purchase  is  in  its  very  nature  uncertain 
until  the  article  is  produced;  but,  after  this  term  is  made 
certain,  the  contract  is  as  binding  as  any  other.  If  plaintiff 
had  sold  the  ties  in  question  to  a  third  party,  it  would  have 
been  liable  to  the  defendant  as  for  a  breach  of  this  contract 
If  it  ^'^  had  refused  to  sell  or  deliver  to  the  defendant  at 
this  agreed  price,  it  would  have  been  liable  as  for  a  breach 
of  the  contract.  So  it  is  a  mistake  to  say  that  ])laintiff  was 
not  bound  by  the  contract.  It  was  not  bound  to  manufacture 
any  given  number  of  these  particular  ties,  and  probably  not 
any;  but  if  it  did  manufacture  them,  it  was  bound  to  sell 
them  to  this  defendant  at  this  price.  This  was  the  contract, 
and  it  was  valid.  Of  course  the  defendant  could  not  have 
compelled  the  plaintiff  to  manufacture  these  particular  ties; 
that  was  not  the  contract.  The  contract  was  that  if  it  did 
manufacture  such  ties,  it  would  sell  them  to  defendant  at  this 
price.  After  it  had  manufactured  the  particular  kind  of  ties 
Kvhich  the  defendant  offered  to  purchase  of  it,  if  it  would 
make  them,  and  to  purchase  all  of  that  kind  wliich  it  wouhi 
manufacture,  until  defendant  notified  it  to  manufacture  no 
more,  it  would  be  uncon.scionable  to  allow  the  defendant  to 
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say,  "I  will  not  take  the  ties  because  I  could  not  have  com- 
pelled you  to  manufacture  them."  '  The  plaintitT  had  made 
certain  that  which  was  at  first  uncertain.  The  defendant 
had  caused  the  plaintiff  to  become  bound,  and  it  cannot  now 
escape  liability  on  the  ground  that  the  plaintiff  could  have 
avoided  being  bound  by  declining  to  manufacture  the  ties. 

The  supreme  court  of  the  United  States,  in  the  case  of 
Storm  V.  United  States,  94  U.  S.  76,  24  L.  ed.  42,  speaking  of 
a  written  contract  something  like  the  one  in  question,  uses 
this  language:  "Where  the  defendant  has  actually  received 
the  consideration  of  a  written  agreement,  it  is  no  answer  to 
an  action  brought  against  him  for  a  breach  of  his  covenants 
in  the  same  to  say  that  the  agreement  did  not  bind  the  plain- 
tiff to  perform  the  promises  on  his  part  therein  contained, 
provided  it  appears  that  the  promises  in  question  have  in 
fact  been  performed  in  good  faith,  and  without  prejudice  to 
the  274  defendant:  Morton  v.  Burn,  7  Ad.  &  El.  19,  34  Eng. 
Com.  L.  18.  Agreements  are  frequently  made  which  are  not, 
in  a  certain  sense,  binding  on  both  sides  at  the  time  when 
executed,  and  in  which  the  whole  duty  to  be  performed  rests 
principally  with  one  of  the  contracting  parties.  ....  Cases 
often  arise  where  the  agreement  consists  of  mutual  promises, 
the  one  promise  being  the  consideration  for  the  other ;  and  it 
has  never  been  seriously  questioned  that  such  an  agreement 
is  valid,  and  that  the  parties  are  bound  to  fulfill  their  re- 
spective obligations." 

This  court,  in  Sheffteld  F.  Co.  v.  Hull  C.  &  C.  Co.,  101  Ala. 
446,  14  South.  672,  in  construing  a  contract  to  manufacture 
and  sell  coke,  which,  like  the  contract  in  this  case  in  its  in- 
ception, was  optional  and  unilateral,  said:  "The  evidence 
is  clear  and  free  from"  conflict  to  the  proof  of  the  efforts  of 
the  coke  company  to  induce  the  building  of  additional  oven^> 
and  the  manufacture  of  the  requisite  coke  by  the  operators, 
as  was  contemplated  in  the  agreement,  and  of  the  entire 
success  of  these  efforts.  Thereby  the  condition  of  plaintiff' 's 
absolute  obligation  to  sell  and  deliver  the  coke  was  met  and 
i-omoved,  and  the  unilateral  agreement,  not  binding  on  either 
party  because  in  terms  not  binding  on  one,  was  converted  into 
a  mutually  obligatory  contract." 

The  law  does  not  favor,  but  leans  against  the  destruction 
of  contracts  because  of  uncertainty;  it  will,  if  feasible,  so 
construe  the  contract  as  to  carry  into  effect  the  reasonable 
intention  of  the  parties  if  that  can  be  ascertained:  Bnvkiu  v. 
P>ank  of  Mobile,  72  Ala.  262,  47  Am.  Rep.  408.  If  'by  the 
terms  of  an  agreement  an  option  is  reserved  to  one  party,  to 
determine  it,  or  to  consummate  it  to  a  contract,  the  law  will 
>iive  tlie  like  option  to  the  other,  until  both  are  boniul ;  then 
it  beeumes  a  binding  contrnet :  Eskridge  v.  Glover,  5  Stew.  & 
P.  2()4,  26  Am.  ''''  Dee.  844.  This  was  the  case  here;  eith(>r 
party  could  have  terminated  tliis  agreement  or  option,  bei'ore 
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the  plaintiff  had  manufactured  any  of  the  ties ;  until  then  it 
was  binding  on  neither,  after  that  it  was  binding  on  both. 
All  the  cases  cited  and  relied  upon  by  appellant  are  clearly 
distinguishable  from  the  case  at  bar  on  the  grounds  stated 
above.  On  the  undisputed  evidence  in  the  case  the'  plaintiff 
was  entitled  to  recover. 

The  case  was  tried  by  the  court  without  the  intervention  of 
a  jury;  the  finding  of  the  court  stands  for  the  verdict  of  a 
jury.  There  was  evidence  to  support  the  finding  of  the  court 
as  to  the  amount  of  the  judgment.  While  there  may  have 
"been  evidence  to  support  judgment  for  a  less  amount,  we  can- 
not revise  the  findings  or  judgment  of  the  court,  on  this 
appeal,  because  they  are  supported  by  the  evidence. 

We  are  not  prepared  to  say  that  there  is  any  reversible 
error,  and  the  judgment  of  the  lower  court  is  affirmed. 

Anderson,  McClellan,  and  Sayre,  JJ.,  concur. 


A  Contract  for  a  Specified  Amount  of  Glass,  leaving  the  privilege  to 
the  party  purchasing  to  change  sizes  from  those  specified  or  to  cancel 
in  an  emergency  such  portion  of  the  order  as  has  not  been  taken  in 
work  bv  the  other  party,  is  not  void  for  want  of  mutuality:  Semen 
Baehe  &  Co.  v.  Coppes,  Zook  &  Mutschler  Co.,  35  Ind.  App.  351,  111 
Am.  St.  Eep.  171.  But  a  contract  reciting  that  one  party  lias  bought 
of  another  party  "all  the  colored  noils  for  the  year  18S7,  at  forty 
cents,  to  be  delivered  monthly,"  which  one  of  the  parties  contends 
was  a  purchase  of  the  output  of  his  mill  for  that  year,  while  the  other 
contends  that  it  was  a  purchase  of  such  noils  as  he  required  in  the 
course  of  his  business  during  such  year,  is  void  for  ambiguity,  and 
by  itself  and  without  competent  evidence  to  make  it  certain  cannot 
be  made  the  basis  of  an  action:  Hall  v.  Chambersburg  Woolen  Co., 
1S7  Pa.  18,  67  Am.  St.  Rep.  563.  And  if  there  is  no  consideration 
for  the  promise  of  one  person  to  furnish  or  sell  so  much  of  a  com- 
modity as  the  other  may  want,  except  the  promise  of  such  other  to 
take  and  pay  for  so  much  thereof  as  he  may  want,  and  there  is  no 
agreement  that  he  shall  want  any  certain  quantity,  and  no  method 
by  which  it  can  be  determined  whether  he  will  want  any  of  the  com- 
modity, or  what  quantity  he  will  want,  the  contract  is  void  for  lack 
of  mutuality:  Higbie  v.  Rust,  211  111.  333,  103  Am.  St.  Rep.  204.  See, 
also,  Louisville  &  Nashville  R.  R.  Co.  v.  Coyle,  123  Ky.  854,  124  Am. 
St.   Rep.   384. 
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PANY  V.  WATTS. 

[165  Ala.  370,  51  South.  726.] 

GAS — Rates — Charging  for  Meter. — Where  the  Charter   of   a 

gas  company  fixes  the  niaxiimim  rato  that  can  be  charged  at  one 
dollar  and  sixty-two  cents  per  thousand  feet  for  lighting  and  one 
dollar  and  eight  cents  for  other  purposes,  the  company  is  not  autho- 
rized to  charge  consumers  a  minimum  of  one  dollar  per  month  as 
meter  rent  when  they  do  not  consume  one  dollar's  worth  of  gas  dur- 
ing the  month,      (pp.  71,  72.) 

Steiner,  Crum  &  Weil,  for  the  appellant. 
Arrington  &  Houghton,  for  the  appellee. 

s'l  SIMPSON,  J.  This  is  an  appeal  from  the  action  of 
the  court  on  a  petition  for  mandamus  to  compel  the  appellant 
to  furnish  gas  in  accordance  with  certain  rates  fixed  by  the 
ordinance  of  the  city  of  Montgomery  granting  the  franchise 
on  the  conditions  therein  named.  Section  4  of  the  ordinance, 
which  was  accepted  by  the  appellant,  provided  that  said  com- 
pany should  "at  all  times  supply  the  inhabitants  of  the  city 
with  gas  for  lighting  and  heating  purposes"  at  prices  not  ex- 
ceeding •^''^  one  dollar  and  sixty-two  cents  per  one  thousand 
cubic  feet  for  lighting  purposes,  and  one  dollar  and  eight 
cents  per  one  thousand  cubic  feet  for  heating  and  other  pur- 
poses. There  is  no  provision  in  the  ordinance  in  regard  to 
meters,  and  the  question  at  issue  between  the  parties  is 
whether  or  not  the  said  company  is  authorized  to  charge  to 
consumers  a  minimum  amount  of  one  dollar  per  month  as 
meter  rent,  when  said  consumer  does  not  consume  one  dol- 
lar's worth  of  gas  during  the  month. 

The  decisions  are  not  in  harmony  on  this  question,  though 
it  will  be  found  that  the  cases  generally,  which  justify  such 
a  charge,  are  based  upon  ordinances  or  contracts  differently 
worded,  or  upon  general  principles  without  regard  to  any 
contract— all  of  which  can  be  ascertained  from  an  examina- 
tion of  the  cases  cited  in  appellant's  brief.  However,  the 
ordinance  constitutes  the  charter  of  the  company,  and  the  con- 
tract between  it  and  the  city  is  for  the  benefit  of  the  citizens; 
and  the  reasoning  of  the  cases  which  deny  such  right  to  the 
company  under  like  circumstances  commends  itself  to  our 
judgment.  It  may  be  admitted  that,  upon  general  principles, 
it  would  be  reasonable  to  allow  such  a  rule,  where  the  amount 
of  gas  consumed  is  so  small  as  to  render  it  unreas(mable  that 
the  company  should  furnish  a  meter  and  keep  it  up  for  so 
small  an  amount  of  business,  yet  we  do  not  see  how  a  court 
can  write  into  tlie  contract  an  additional  provision.  The 
agreement  of  the  eompjn^A'  is  to  fnrnish  gas  at  ^n  much  per 
cubic  foot,  and  that  must  nceCisariiy  mean  that  ail  the  means 
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and  instrumentalities  necessary  to  furnish  it,  at  those  rates, 
shall  be  provided  by  the  company.  It  may  adopt  any  means, 
suitable  and  accurate,  for  ascertaininf;  the  number  of  feet 
consumed,  and  the  customer  cannot  direct  or  provide  what 
means  shall  be  used;  his  only  concern  bein^:  that  he  receives 
the  service,  and  is  not  charged  more  than  the  rate  fixed  by 
the  law  or  the  ^''^  contract.  If  the  company  desired  the 
privilege  of  charging  more  in  certain  cases,  it  should  have  had 
a  provision  to  that  effect  inserted  in  the  ordinance  before  it 
accepted  the  same. 

It  will  not  do  to  say  that  the  charge  fixed  was  only  for  the 
gas,  and  does  not  refer  to  the  meter.  The  meter  belongs  to 
the  company,  and  is  placed  there  by  it  in  order  to  ascertain 
how  much  gas  is  being  consumed.  As  has  been  aptly  said : 
"Presumably  the  company  was  aware,  when  it  obtained  its 
charter  and  established  its  monopoly,  that  there  would  be 
small  customers,  as  well  as  large  ones,  and  there  woiild  be  less 
profit  in  furnishing  the  one  class  than  the  other;  but  it  did 
not,  on  that  account,  reject  the  charter,  or  obtain  the  right 
to  add  to  the  price  of  the  small  consumer's  bill":  Louisville 
Gas  Co.  v.  Dulaney  &  Alexander,  100  Ky.  405,  38  S.  W.  703, 
36  L.  R.  A.  125 ;  Thornton  on  Oil  and  Gas,  sees.  552,  561,  562. 
It  is  true  that  this  court  has  held  that  a  citizen  who  is  using 
electric  lights  and  does  not  propose  to  use  gas  cannot  insist  on 
having  a  meter  placed  in  his  house  merely  to  provide  against 
accidents;  but  no  such  proposition  is  suggested  in  this  case, 
as  the  petitioner  proposes  to  use  gas :  Fleming  v.  Montgomery 
Light  Co.,  100  Ala.  657,  13  South.  618. 

Section  5  of  the  ordinance  is  ambiguous  in  its  meaning; 
but,  whatever  may  be  its  meaning,  it  does  not  affect  the  mer- 
its of  this  case.  Whether  the  additional  charge  be  called  a 
meter  rent  or  a  minimum  charge,  neither  is  provided  for  in 
the  ordinance;  and  to  permit  it  would  be  to  allow  the  com- 
panj^  to  charge  more  than  is  authorized  by  its  charter. 

The  judgment  of  the  court  is  affirmed. 

Dowdell,  C.  J.,  and  McClellan  and  Mayfield,  JJ.,  concur. 

The  State,  Either  Directly  or  hy  Delegation  to  Some  Appropriate 
Agency,  has  the  right  to  prescribe  the  charge  or  rates  to  be  niude  by  a 
juiblic  service  corporation  for  a  public  service,  provided,  under  the 
facts  and  circumstances,  the  charge  fixed  is  sufficient  to  afl^'ord  a 
reasonable  compensation:  City  of  Madison  v.  Madison  Gas  etc.  Co., 
129  Wis.  249,  116  Am.  St.  Rep.  944.  See,  also,  Brooklyn  Union  Gas 
Co.  v.  City  of  New  York,  188  N.  Y.  334,  117  Am.  St.  Kep.  8(58;  State 
V.  Board  'of  Water  etc.  Commrs.,  105  Minn.  472.  127  Am.  St.  Kep. 
5SI;  Twitchell  v.  Spokane,  55  Wash.  86,  133  Am.  St.  Eep.  ](i21. 
Wlien  an  ordinance  authorizes  an  electric  company  to  make  a  s])e;iliei! 
maximum  charge  for  furnisliing  electricity  to  consumers  by  meter 
rate,  and  a  specified  maximum  charge  by  flat  rate,  it  has  been  af- 
firmed that  the  company  has  tlie  option  to  furnish  at  a  reasonable 
ciiarge  elc'ctricity  upon  either  the  flat  or  meter  basis:  Horner  v. 
Oxford  Water  &  Electric  Co.,  153  N.  C.  535,  ante,  p.  USl. 
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MANISTEE  MILL  COIMPANY  v.  HOBDY. 

[165  Ala,  411,  51  South.  871.] 

NAMES. — A  Person  may  Adopt  Any  Name,  Style,  or  Sif^na- 
tur©,  wholly  different  from  his  own  name,  by  which  he  may  transact 
business,  execute  contracts,  issue  negotiable  paper,  and  sue  and  be 
sued.     (p.  75.) 

PARTIES — Amendment  Changing.  —  A  CoTrsplaint  agTinst 
"Manistee  Mill  Company"  may  be  amended  by  substituting  as  de- 
fendant "Vastine  J.  Herlong,  doing  business  under  the  name  of 
Manistee  Mill  Company,"  it  appearing  that  the  individual  and  the- 
company  are  one  and  the  same  person  or  entity.  Whether  the  com- 
pany is  a  corporation,  a  partnership,  or  a  name  assumed  by  an  in- 
dividual, is  a  matter  merely  of  description,  as  to  which  an  amend- 
ment may  be  made  without  changing  the  parties  to  the  suit.  (p. 
75.) 

LIMITATION  OF  ACTIONS — ^Amendment  Changing  Parties. — 
Where  a  complaint  is  filed  in  time  against  the  Manistee  Mill  Com- 
pany, but  it  is  amended  by  substituting  as  defendant  Vastine  J.  Her- 
long, doing  business  under  the  name  of  Manistee  Mill  Company,  the 
statute  of  limitations  is  no  defense,  if  the  company  and  the  in- 
dividual are  the  same  person  or  entity,     (p.  76.) 

DAMAGES — Personal  Injuries — Partial  Disability. — In  an  ac- 
tion for  personal  injuries  that  leave  the  plaintiff  still  capable  of  doing 
something  for  a  livelihood,  the  burden  is  on  him  to  show  the  differ- 
ence between  his  earning  capacity  before  and  that  since  the  injury. 
(p.  76.) 

TRIAL — Instructions. — The  Use  of  the  Word  "Even"  in  an 
instruction  that  "even  should  you  find  for  the  plaintiff,  he  can  re- 
cover in  this  action  only  his  actual  damages,"  carries  an  intim::tiou 
of  the  court's  opinion  and  ia  an  invasion  of  the  province  of  the  jurv. 
(p.  76.) 

Charge  14  referred  to  in  the  opinion  is  as  follows:  "The 
court  charges  the  jury  that,  even  should  you  find  for  the 
plaintiff,  he  can  recover  in  this  action  only  his  actual  dam- 
ages. ' ' 

Stevens  &  Lyons,  Barnett  &  Bugg,  and  Bayles,  Ilybart  £: 
Burns,  for  the  appellant. 

McCorvey  &  Hare  and  J.  N.  Miller,  for  the  appellee. 

'**^  SIMPSON,  J.  This  action  for  damages,  on  account  of 
a  personal  injury,  was  brought  by  the  appellee,  on  September 
14,  1906,  against  "Manistee  Mill  Company,  a  corporation." 
There  appears  in  the  record,  after  the  organization  of  the 
court,  the  statement  that  "plaintiff  amends  his  complaint  by 
adding  as  a  party  defendant  Vastine  J.  Herlong,  doing  busi- 
ness under  the  name  of  Manistee  Mill  Company,  and  alia.s 
summons  and  complaint  to  be  issued  to  said  party  and  the 
case  continued."  Immediately  following  is  the  summons  and 
complaint  dated  February  4,  1907.  Although  the  order  of 
amendment  is  not  dated,  yet  it  is  treated  by  the  parties  as  a 
part  of  the  entry  of  October  8,  1906.     It  was  also  so  consid- 
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ored  by  this  cnnrt,  when  the  ease  was  here  at  a  previous  term  ; 
the  court  holding  that  "at  the  first  term  of  the  court  after 
its  filing  and  service  the  complaint  was  amended  by  adding  as 
a  party  defendant,  Vastine  J.  Herlong,  doing  business  under 
the  name  of  Manistee  ^lill  Company."  We  held,  also,  that 
subsequently  an  entirely  new  complaint  was  filed,  and  the 
words  "body  corporate"  were  stricken  out,  "leaving  the 
'*^'*  complaint  against  Herlong  and  Manistee  Mill  Company 
as  parties  defendant,  thus  leaving  undefined  the  entity  of  the 
company,  whether  a  corporation,  a  partnership,  or  an  indi- 
vidual doing  business  under  that  name."  The  appeal  then, 
was  by  the  plaintiff,  and  it  was  held  that  whether  the  several 
amendments  were  properly  allowed  was  not  a  question  pre- 
sented by  the  record,  that  the  plaintiff  could  not  complain  of 
it,  and  the  only  way  in  which  it  was  presented  was  that  the 
appellee  (defendant)  justified  the  court  in  giving  the  general 
charge  in  favor  of  the  defendant  on  the  ground  of  variance, 
but,  inasmuch  as  the  evidence  showed  that  Herlong  and  the 
Manistee  ]\Iill  Company  were  the  same,  there  was  no  vari- 
ance :  Hobdy  v.  Manistee  Mill  Co.,  156  Ala.  308,  47  South.  69. 

In  the  case  of  Ex  parte  Nicrosi,  103  Ala.  104,  15  South.  507. 
this  court  held  that  where  the  affidavit,  bond  and  writ  in  an 
attachment  case,  described  the  defendant  as  "R.  Q.  Co.,  a 
corporation,"  it  was  permissible  to  amend  the  affidavit,  bond 
and  writ,  so  as  to  describe  the  defendant  as  "E.  R.,  a  mar- 
ried woman  doing  business  by  the  written  consent  of  her  hus- 
band, filed  and  recorded  in  the  probate  court,  under  the  name 
and  style  of  the  R.  G.  Co.,"  and  granted  a  writ  of  mandamus, 
directing  the  allowance  of  said  amendment.  The  reasoning 
of  the  court  is  that  the  R.  G.  Co.  was  the  party  sought  to  be 
made  liable,  that  it  was  the  entity  sued,  and  whether  it  was 
a  partnership,  a  corporation,  or  a  name  assumed  by  an  indi- 
vidual were  matters  of  mere  description,  and  that  any  change 
in  the  description  of  the  entity  did  not  work  a  chauge  of  par- 
ties to  the  suit. 

In  a  previous  case,  in  which  the  defendant  was  sued  as  the 
"W.  Ry.  of  Ala.,"  without  other  descriptive  ^^°  words,  the 
plaintiff  was  allowed  to  amend,  by  adding  the  words  "a  body 
corporate,"  as  it  only  added  words  of  more  definite  descrip- 
tion :  Western  Railway  of  Alabama  v.  Sistrunk,  85  Ala.  352,  5 
South.  79. 

On  the  other  hand,  it  was  held  that  a  complaint  against 
"D.  McG.,  President  of  D.  A.  R'd  Co.,"  could  not  be 
amended  by  substituting  the  "D.  A.  R'd  Co."  as  defendant, 
for  the  reason  that  suit  was  originally  against  the  individual 
and  could  not  be  changed  to  include  a  suit  against  the  cor- 
poration: Davis  Ave.  R.  Co.  v.  IMallon,  57  Ala.  168. 

Again,  it  was  held  that  a  complaint  against  the  "A.  &  W. 
P't  R'd,  and  W.  R'y  Co.  of  Ala.,  a  foreign  corporation  under 
the  laws  of  Ga.,"  could  not  l)e  anieiuled  by  changing  the  name 
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of  the  dofendant  to  the  "W.  R'y  Co.  of  Ala.,  a  corporation 
incorponited  under  the  laws  of  Ala.,"* the  court  saying  that  it 
could  not  judicially  know  that  there  was  uot  a  railroad  com- 
pany, incorporated  under  the  laws  of  Georgia,  known  as  the 
"A.*  &  W.  P't  R'd  and  W.  R'y  of  Ala.,"  nor  that  there  was 
not  a  railroad  corporation  in  Alabama  known  as  the  "W. 
R'y  of  Ala.":  Western  Railway  of  Alabama  v.  McCall,  89 
Ala.  375,  7  South.  650. 

A  suit  in  the  name  of  "A  B,  agent  for  C  D,"  was  simply 
a  suit  of  A  B's  and  could  not  be  amended  so  as  to  make  it  the 
suit  of  C  D:  Hallmark  v.  Hopper,  119  Ala.  78,  72  Am.  St. 
Rep.  900,  24  South.  563. 

Where  a  suit  was  brought  in  the  name  of  a  corporation  as 
plaintiff,  it  could  not  be  amended  by  substituting  another,  as 
the  assignee  of  said  corporation:  Vinegar  Bend  Lumber  Co. 
V.  Chicago  Title  &  Trust  Co.,  131  Ala.  411,  30  South.  776. 

A  suit  against  **S.  &  B.  S.,  doing  business  as  S.  Bros.," 
could  not  by  amendment  be  converted  into  a  suit  against  "S. 
Bros.,  a  corporation,"  as  the  words  "doing  business  '*^**  as 
S.  Bros."  were  mere  descriptio  personae,  so  that  the  suit  was 
against  the  individuals,  and  could  not  be  so  amended  as  to 
be  against  another  party,  to  wit,  the  corporation.  The  court 
said  that  this  case  was  not  within  the  principle  of  the  Nicrosi 
case  (103  Ala.  304,  15  South.  507),  "where  descriptive  words 
were  eliminated  by  amendment,  and  other  descriptive  words 
were  substituted":  Steiner  Bros.  v.  Stewart,  134  Ala.  568, 
33  South.  343. 

Where  the  complaint  described  the  defendant  as  "the  L. 
Lumber  Co.,  a  firm  composed  of  B.  A.  L.  et  al.,  and  B.  A.  L., 
individually,"  this  court  held  that  the  complaint  could  be 
amended  by  striking  out  the  words  "a  tirm,  etc.,"  and  in- 
serting in  lieu  thereof,  the  words  "a  corporation  organized 
under  the  laws  of  the  state  of  Maine"  (Lewis  Lumber  Co.  v. 
Camody,  137  Ala.  578,  35  South.  126),  the  court  saying  that 
"the  party  sued  is  the  Lewis  Lumber  Company,  and  the 
words  stricken  out,  and  those  added,  are  merely  descriptive." 

Where  the  affidavit  was  against  the  "W.  Saw  Mill  Co.," 
it  was  properly  amended  so  as  to  make  the  action  against, 
"C.  doing  business  as  the  W.  Saw  Mill  Co.":  First  Nat.  Bank 
V.  (i  obey, '152  Ala.  517,  44  South.  535. 

It  is  also  laid  down  as  a  principle  of  law  that  "a  porson 
may  adopt  any  name,  style,  or  signature,  wholly  different 
from  his  own  name,  by  which  he  may  transact  business,  exe- 
cute contracts,  issue  negotiable  paper,  and  sue  and  be  sued": 
29  Cyc.  270;  Pease  v.  Pease,  35  Conn.  131,  95  Am.  Dec.  225. 

It  must  be  admitted  that  the  margin  is  very  close  between 
some  of  our  own  decisions,  but  we  hold  that  the  entity  sued 
in  this  case  is  the  ^Manistee  ^lill  Company,  and  whether  it  be 
a  corjioration,  a  copartnership,  or  a  name  assumed  by  an  iudi- 
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vidiial  is  a  matter  merely  of  description,  as  to  which  an  amend- 
ment may  be  made  **''  without  changing  the  parties  to  the 
suit.  This  view  is  strengthened  by  section  5367  of  the  Code 
of  1907.  which  fixes  the  only  limit  to  amendments  which  "re- 
late back  to  the  commencement  of  the  suit,"  that  they  shall 
"refer  to  the  same  transaction,  property,  title  and  parties,  as 
the  original,  and  where  this  is  not  apparent  on  the  averments 
of  the  pleading,  it  shall  be  a  question  of  fact  for  the  jury." 
Under  this  section  it  was  a  question  of  fact  for  the  jury 
whether  or  not  V.  J.  Herlong  and  the  ]\[anistee  ^lill  Com- 
pany, originally  sued,  were  one  and  the  same  person  or  entity, 
and  if  they  were,  the  statute  of  limitations  was  no  defense  to 
the  action;  and  there  was  only  one  party  defendant  to  the 
action.  As  the  previous  part  of  the  complaint  had  described 
the  Manistee  Mill  Company  as,  simply,  V.  J.  Herlong,  the 
mere  addition  of  that  name  did  not  render  it  necessary  to 
state  again  what  the  Manistee  Mill  Company  was. 

The  court,  in  its  oral  charge,  after  instructing  the  jury 
that,  if  they  found  for  the  plaintiff,  they  should  give  him, 
as  part  of  his  damages,  his  reasonable  expenses,  compensation 
for  loss  of  time,  reasonable  compensation  for  mental  and  phy- 
sical suffering,  and  also  for  the  permanent  injury;  and  after 
speaking  of  his  probable  expectancy  said:  "You  may  give 
the  plaintiff  the  amount  of  his  earnings  during  such  expec- 
tancy, as  a  part  of  his  damages."  In  the  present  case  the 
plaintiff  testified  that  he  was  incapacitated  to  do  sawmill 
work — that  is,  "the  physical  part  of  it" — but,  as  it  is  evi- 
dent that  he  is  still  capable  of  doing  something  for  a  liveli- 
hood, the  burden  was  on  the  plaintiff  to  show  the  difference 
between  his  earning  capacity  before,  and  that  since,  the  in- 
jury. 

The  use  of  the  w'ord  "even,"  in  charge  No.  14,  requested 
by  the  defendant,  carries  with  it  an  intimation  of  the  court's 
opinion  to  the  effect  that  it  is  not  probable  they  ^**  will  so 
find,  and  was  an  invasion  of  the  province  of  the  jury.  The 
elifirge  was  properly  refused. 

The  judgment  of  the  court  is  reversed  and  the  cause  re- 
manded. 

Dowdell,  C.  J.,  and  McClellan  and  Mayfield,  JJ.,  concur. 


Amendments  to  Pleadings  Changing  the  Parties  are  disoussed  in  the 
note  to  Flanders  v.  Cobb,  51  Am.  St.  Rep.  427.  The  limitation  upon 
the  right  of  amendment  is  that  no  new  cause  of  aetion  shall  be  intro- 
duced and  no  new  parties  bronf!;ht  in  after  the  statute  of  limitations 
has  become  a  bar:  Holmes  v.  Pennsylvania  R.  R.  Co.,  220  Pa.  189,  123 
Am.  St.  Rep.  685,  and  see  cases  cited  in  the  cross-reference  note 
thereto.  But  an  amendment  which  works  an  entire  change  of  party 
plaintiff  is  not  allowable.  Thus  if  an  action  is  brought  in  the  name 
of  "A,  agent  for  B,"  an  amendment  by  which  the  action  would  be 
made  to  stand  in  the  name  of  H.  as  plaintiff,  would  work  an  entire 
change  of  party  plaintiff,  aiiil  is  not  allowable:  Hallmark  v.  Hopper, 
119  Ala.  78,  72  Am.   St.  Ri>p.  9<'0, 
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SOUTHERN  RAILWAY  COMPANY  v.  LEWIS. 

[165  Ala.  555,  51  South.  746.] 

MASTER  AND  SERVANT — Acts  of  Independent  Contractor. 
If  the  work  to  be  done  by  an  independent  contractor  cannot  be  done 
without  danger  or  injury  to  third  parties,  if  its  very  nature  and  ex- 
istence is  such  as  to  cause  or  produce  danger  or  injury,  the  owner, 
master  or  contractor  is  liable  as  if  he  performs  it  himself.  But  if 
the  work  is  not  necessarily  dangerous,  and  will  not,  if  properly  exe- 
cuted, result  in  danger  or  injury  to  third  parties,  but  is  rendered  so 
only  by  the  negligent  manner  in  which  it  is  performed,  then  the 
owner,  master  or  operator  is  not  liable,  but  only  the  independent 
contractor,     (p.  80.) 

SURFACE  WATERS — Flooding  Land. — Where  an  Excavation 
made  by  a  railroad  company  of  itself  causes  surface  waters  to  flood 
the  land  of  the  lower  proprietor,  the  company  is  not  relieved  of  lia- 
bility because  the  work  was  done  by  its  contractor  and  without 
negligence,     (p.  80.) 

SURFACE  WATERS— Flooding  Land— Act  of  God.— Where 
the  making  of  an  excavation  by  a  railroad  com]iany  is  in  itself 
unlawful,  and  its  very  nature  is  to  turn  surface  waters  upon  a  lower 
proprietor,  the  com])any  cannot  escape  liability  for  flooding  his  land 
by  setting  up  unprecedented  rains  as  the  cause,  thereof .     (p.  81.) 

SURFACE  WATERS. — Although  the  Rights  and  Duties  of  ad- 

Joining  owners  as  to  surface  water  and  its  drainage  differ  from  the 
rights  and  duties  as  to  streams  flowing  through  their  lands,  some 
uf  the  maxims  apply  to  both  eases,  such  as  "so  use  your  own  prop- 
erty as  not  thereby  to  injure  that  of  another,"  and  "water  flows,  anil 
as  it  flows,  so  it  ought  to  flow."     (p.  81.) 

SURFACE  WATERS — Owners  of  Land  Do  not  have  Property 
Rights  in  surface  waters  thereon  by  virtue  of  their  ownership  of  the 
land.     (p.  82.) 

SURFACE  WATERS. — Natural  Drains  for  Surface  Waters 
must  be  kept  open  by  the  owner,  and  the  lower  estate  is  subject  to  the 
servitude  of  receiving  the  water  through  its  accustomed  and  natural 
channels,     (p.  82.) 

SURFACE  WATERS— Casting  upon  Neighbor's  Land.— The 
owner  of  land  on  which  surface  waters  come  by  nature  cannot  collect 
it  in  artificial  drains  and  ditches  and  thereby  cast  it  upon  his  neigh- 
bor's land  or  so  near  the  line  that  it  will  thereby  naturally  flow  on 
his  pr(Mnises.      (p.  82.) 

SURFACE  WATERS— Flooding  Foundry  and  Coal  Yard.— 
When  a  railroad  company,  in  making  an  excavation,  casts  surface 
waters  upon  premises  occupied  by  a  foundry  and  coal  and  coke  yard, 
where  there  is  no  artificial  drainage  provided  by  law,  nor  any  neces- 
sity therefor,  and  the  excavation  is  not  occasioned  by  the  building 
of  the  city  or  the  improvement  of  a  city  lot,  the  company  cannot 
invoke  the  doctrine  that  a  land  owner  has  a  right  to  discharge  sur- 
face waters  on  city  lots  for  which  artificial  drainage  is  or  must  be 
provided,      (p.  83.) 

SURFACE  WATERS — Flooding  Land — Pleading.— In  an  action 
for  damages  for  the  flooding  of  land  caused  by  an  excavation  made 
by  the  defendant,  the  complaint  need  not  allege  that  the  work  of 
excavation  is  negligently  done;  it  is  sufficient  to  show  that  it  was 
\vroiiy;fullv  done  and  that  the  plaintiff  was  damaged  in  consequence 
tl'.ereof.     '(p.  83.) 

SUT.FACE  WATERS — Flooding  Land— Evidence.— In  nn  ac- 
tion  for   damages   for   the  flootling   of   land   caused   by   an   excavation 
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made  by  the  defendant,  it  is  competent  for  the  plaintiff  to  show  that 
he  told  the  defendant  the  excavation  was  too  near  a  ditch,  and  that 
by  reason  of  the  excavation  the  banks  of  the  ditch  were  so  weakened 
that  they  broke  and  allowed  the  water  to  flow  on  the  plaintiff's 
premises,     (p.  83.) 

SURFACE  WATERS — Flooding  Land— Opinion  of  Witness.— 
On  the  issue  whether  an  excavation  was  made  so  near  a  ditch  as  to 
cause  the  walls  thereof  to  break  and  the  water  to  flow  upon  neigh- 
boring land,  a  question  to  a  witness,  "Did  you  leave  euoufj:li  bank 
to  hold  the  water  in  the  ditch?"  is  objectionable  because  calling  for 
an  opinion  or  conclusion,      (p.  83.) 

SURFACE  WATERS — Flooding  Lands— Evidence.— Where  a 
railroad  company  makes  an  excavation  close  to  the  banks  of  a  ditch, 
so  that  they  break  and  permit  the  water  to  flow  upon  neighboring 
land,  it  is  competent  for  the  land  owner  to  show,  in  his  action  for 
damages,  what  work  the  company  did  on  the  banks  and  ditch,  after 
the  third  overflow,  and  that  thereafter  no  further  flooding  occurred, 
(p.  83.) 

SURFACE  WATERS — Flooding  Lands — Evidence. — In  an  ac- 
tion for  the  flooding  of  lands  tlirough  making  an  excavation  so  near 
the  banks  of  a  ditch  that  they  broke  and  permitted  the  overflow 
complained  of,  conversations  between  the  plaintifl"s  agent  and  the 
person  doing  the  excavating  for  the  defendant  corporation  relative 
to  the  cutting  down  of  the  banks  and  made  during  the  progress  of 
the  work  are  admissible  as  part  of  the  res  gestae  and  to  ?how  that 
the  defendant  knew  or  should  have  known  of  the  injury  that  would 
result,     (p.  84.) 

Action  by  S.  A.  Lewis  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  the  plaintiff,  the  defendant 
appeals. 

The  complaint  follows:  (1)  "Plaintiff  claims  of  the  de- 
fendant two  hundred  and  fifty  dollars  as  damages,  for  that 
heretofore,  to  wit,  on  and  prior  to  the  seventh  day  of 
July,  1906,  and  subsequently  thereto,  defendant  maintained 
a  railroad  track  or  tracks  in  Anniston,  Calhoun  county.  Ala- 
bama; said  tracks  running  in  a  northerly  and  soutlterly 
direction,  and  near  to  a  foundry  and  machine-shop  and  coal 
and  coke  yard  operated  and  owned  by  plaintiff'  in  Calhoun 
county,  Alabama,  alongside  or  near  said  track  or  tracks. 
Plaintiff  further  avers  that  shortly  prior  to,  the  seventh  day 
of  July,  1906,  defendant  caused  to  be  excavated,  or  exca- 
vated, the  lands  wast  of  said  track  or  tracks,  and  by  such 
excavation  the  course  of  the  surface  drainage  of  the  lands 
to  the  north  and  west  of  plaintiff' 's  said  shop  and  yard  was 
changed,  so  that  great  quantities  of  water,  which  otherwise 
would  have  flowed  away  from  said  property  without  injury 
thereto,  were  by  reason  of,  and  as  a  proximate  consequence  of, 
said  excavation  caused  to  overflow  plaintiff's  said  property, 
and  said  foundry  was  flooded.  Plaintiff  incurred  gi'eat  ex- 
])ense  in  cleaning  up  and  remedying  the  results  of  said  fliM)d- 
ing.  The  work  in  said  foundry  was  stopped  for  several  days 
on  account  of  said  flooding.  The  coal  and  coke  in  plaintiff's 
yard  was  waslied  away  in  hirge  quantities,  and  was  grt^itly 
damaged   and   d^'preciated   in   value   by   reason   of   being    so 
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flooded  and  washed  away.  Great  quantities  of  mud  and  slush 
and  debris  were  cansed  to  get  mixed  with  said  coal  and  coke^ 
and  great  quantities  of  such  material  were  washed  into  said 
foundry,  and  plaintiff  was  greatly  inconvenienced  and  in- 
commoded in  and  about  the  operation  of  said  foundry  and 
machine-shop,  and  in  and  about  the  conduct  of  said  coal  and 
coke  yard.  Plaintiff  further  avers  that  said  flooding  occurred 
on,  to  wit,  the  seventh  day  of  July,  1906,  and  plaintiff  was 
damaged  as  aforesaid   on   and   subsequently   to   that   date." 

(2)  Same  as  the  first,  down  to  the  last  allegation,  with  the 
following  addition:  "Said  flooding  occurred  heretofore,  to 
wit,  on  the  seventeenth  day  of  July,  1906,  and  was  a  sepa- 
rate and  distinct  flooding  from  that  alleged  in  the  first  count." 

(3)  Same  as  1  down  to  the  last  paragraph,  with  the  following 
addition:  "Said  flooding  occurred  heretofore,  to  wit,  on  the 
fifth  day  of  September,  1906,  and  was  a  separate  and  distinct 
flooding  from  that  alleged  in  the  first  and  second  counts." 

Knox,  Acker  &  Blackmon,  for  the  appellant. 

Matthews  &  Matthews,  for  the  appellee. 

559  MAYFIELD,  J.  This  is  an  action  by  appellee,  a  lower 
land  owner,  against  appellant  railroad  company  to  recover 
damages  caused  by  the  flooding  of  plaintiff's  premises.  The 
flooding  is  alleged  to  have  been  caused  by  the  defendant's 
company's  excavating,  or  causing  to  be  excavated,  the  land 
west  of  its  railroad  track,  thereby  changing  the  course  and 
flow  of  the  surface  drainage  of  the  land  to  the  north  and 
west  of  plaintiff's  land  and  plant,  so  that  the  surface  drain- 
age water  from  this  territory,  above  plaintiff's  land  and  plant, 
was  made  thereby  to  flow  upon  and  over  plaintiff's  property 
to  his  great  damage,  etc. ;  that  but  for  the  excavation  com- 
plained of  the  water  would,  and  did  prior  thereto,  naturall}^ 
flow  away  from  plaintiff's  property,  and  not  to  or  over  it.  as 
it  did  after  the  excavation,  with  appropriate  averments  a^  to 
damages  suffered  in  consequence  thereof.  The  complaint 
contained  three  counts,  all  alike  except  that  each  claimed 
special  damages  for  a  particular  and  distinct  overflow  or 
flooding  occurring  at  a  different  ^^^  date  named  therein, 
caused  by  the  excavation.  To  the  complaint  the  defendant 
pleaded  the  general  issue  the  statute  of  limitations  of  ten 
years,  contributory  negligence,  the  act  of  God  in  sending  un- 
precedented rains,  and  that  the  excavation  was  done  by  an  in- 
dependent contractor.  All  of  these  pleas  were  stric]-:en  from 
the  file,  except  the  general  issue,  upon  which  the  trial  was 
had,  which  resulted  in  a  verdict  for  plaintiff,  as  to  each  oT 
the  three  counts,  in  the  augregate  siun  of  three  hundred  dol- 
lars.    From  this  .iudgniont  defendant  appeals. 

The  first  assignment  insisted  upon  is  that  the  defendant  is 
not  liable  in  tliis  action,  because  the  excavation  directing  the 
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waters  was  done  by  the  defendant's  independent  contractor, 
and  not  by  it,  its  agents  or  servants.  True,  the  law  is,  as  is 
insisted  by  counsel  for  appellant,  that  a  master,  principal, 
owner  or  operator  is  not  liable  for  the  negligence  of  his  inde- 
pendent contractor,  and  is  not  so  liable  though  he  may  direct, 
control  and  approve  the  work  which  is  negligently  done ;  but 
it  is  equally  well-settled  law  that  if  the  work  contracted  to 
be  done  is  of  itself  hazardous  or  will,  in  its  progress,  however 
skillfully  done,  be  necessarily  or  intrinsically  dangerous,  or 
liable  to  result  in  injury  to  another,  or  if  the  law  imposes  on 
the  master  or  owner  the  duty  to  keep  the  subject  of  the  work 
in  a  safe  condition,  the  owner  or  contractee  is  liable,  the  same 
as  if  he  performs  it  himself:  "Wood  on  Master  and  Servant, 
2d  ed.,  p.  603;  Cuff  v.  Newark  etc.  R.  Co.,  35  N.  J.  L.  17, 
10  Am.  Rep.  205;  Mayor  etc.  v.  McCary,  84  Ala.  472,  4 
South.  630,  in  which  the  above  and  many  other  authorities 
are  cited.  If  the  work  to  be  done  by  the  contractor  cannot 
be  done  without  danger  or  injury  to  third  parties,  if  its  very 
nature  and  existence  is  such  as  to  cause  or  produce  danger  or 
injury,  the  owner,  master  or  contractor  is  liable  as  if  he  per- 
forms it  himself.  If  the  work  is  not  necessarily  ^^^  danger- 
ous, and  w411  not,  if  properly  executed,  result  ia  danger  or 
injury  to  third  parties,  but  is  rendered  so  only  by  the  negli- 
gent manner  in  which  it  is  performed,  then  the  owner,  master 
or  operator  is  not  liable,  but  only  the  independent  contractor. 
In  this  case  there  is  no  allegation  or  claim  that  the  work  was 
negligently  done.  It  was  the  doing  of  the  work  in  any  man- 
ner that  was  alleged  to  have  constituted  the  wrong.  Proba- 
bly the  better  it  was  done  the  greater  was  the  wrong  or  injury 
to  the  plaintiff".  There  was  no  attempt  on  the  part  of  either 
party  to  show  that  the  work  was  negligently  done,  or  was  done 
in  a  manner  not  contemplated,  ordered  and  directed  by  the 
defendant.  Hence,  as  to  this  action,  it  was  immaterial  that 
the  work  was  done  by  the  defendant's  contractor.  "While  the 
later  cases  in  this  state,  cited  bv  counsel  for  appellant,  to  wit, 
Alal)ama  M.  Rv.  Co.  v.  IMartin,  100  Ala.  511,  14  South.  401, 
Scarborough  v.  Alabama  M.  Ry.  Co.,  94  Ala.  497,  10  South. 
316,  Rome  &  D.  R.  Co.  v.  Chasteen.  88  Ala.  591,  7  South. 
f)4,  and  many  others  not  cited,  emphasize  the  rule  that  the 
master,  owner  or  contractor  is  not  liable  for  the  torts,  negli- 
gence, etc.,  of  the  contractor,  his  agents  or  servants,  none  of 
them  deny  the  other  rule  above  announced  and  amplified  by 
]\Tr.  Wood,  on  Master  and  Servant:  Dillon  on  ^Municipal  Cor- 
l)orations,  3d  ed.,  sec.  1029.  and  Mayor  etc.  v.  McCary,  84  Ala. 
472.  4  South.  630.  Hence  there  was  no  error  in  the  various 
rulings  of  the  trial  court  as  to  the  question  of  law:  Central 
of  Ga.  Ry.  Co.  v.  Wi)ulham.  126  Ala.  552.  28  South.  3!)2 ; 
Chattahoochee  etc.  R.  Co.  v.  Behnnan.  136  Ala.  508,  35  South. 
132;  Alabama  M.  Rv.  Co.  v.  Coskrv.  92  Ala.  254,  9  South. 
•202:  Massey  v.  Gates,  113  Ala.  248,  39  South.  142. 
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Partly,  but  not  wholly,  for  the  same  reason  that  the  defend- 
ant in  this  case  cannot  escape  liabjlity,  because  the  excavation 
was  done  by  its  independent  contractor,  it  cannot  escape 
liability  because  the  flooding  in  question  ^^^  was  the  act  of 
God — that  is,  unprecedented  rains.  Had  the  defendant 
undertaken  and  attempted  to  protect  the  plaintiff's  property 
from  the  surface  and  drainage  waters  diverted  by  it,  and 
had  done  so,  the  work  of  excavating  had  been  necessary  and 
proper  and  not  unlawful  in  itself,  so  far  as  the  rights  of  the 
plaintiff  were  concerned,  and  the  plaintiff's  property  had 
been  injured  only  on  account  of  the  unprecedented  rain,  the 
act  of  God  might  have  been  a  defense.  But  where  the  act 
itself,  as  in  this  case,  was  unlawful,  and  the  very  nature  of  it 
was  to  turn  the  flood  upon  the  plaintiff,  which  would  have 
gone  in  another  direction  but  for  the  wrongful  act,  the  flood 
can  be  no  defense,  unless  it  be  shown  that  the  injury  suffered 
would  have  resulted  with  or  without  the  alleged  wrongful  act 
of  defendant.  All  rains  are  in  a  sense  the  act  of  God ;  and, 
as  all  surface  water  falling  in  this  state  is  the  result  of  rain — 
there  being  very  little  snow  or  sleet — the  very  act  complained 
of  here  was  the  turning  upon  plaintiff's  premises  of  this 
water  (to  his  damage)  which  would  have  gone  away  from  it 
but  for  the  wrongful  act.  The  greater  the  rains,  the  greater 
the  damage.  It  would  indeed  be  a  strange  law  that  would 
say:  "If  you  do  a  small  damage,  you  will  be  liable  therefor, 
but  if  you  do  a  very  great  wrong — greater  than  was  antici- 
pated— the  excess  will  of  itself  constitute  a  defense."  Could 
a  man  who  wrongfully  tore  the  roof  off  his  neighbor's  house 
in  order  to  get  the  shingles  to  cover  his  own  defend  an  action 
brought  by  his  neighbor  to  recover  damages  for  the  destruction 
and  injury  to  plaintiff's  house  and  household  goods  by  the 
rain,  snow  or  hail,  on  the  ground  that  the  rain,  snow  or  hail 
was  unusual,  unprecedented  and  excessive — that  is,  be  liable 
for  the  damages  done  by  a  moderate  and  usual  rain,  snow  or 
hail,  but  not  for  an  unusual  and  excessive  one?  We  think 
not.  This  is,  in  effect,  what  defendant  ^^^  sought  to  do  in 
this  case  by  pleading  and  attempting  to  set  up  the  act  of  God 
as  a  defense.  The  defense  is  no  doubt  a  righteous  one  in 
a  proi)er  case,  but  this  is  not  such  a  case. 

The  rights  and  duties  of  adjoining  land  owners  as  to  sur- 
face water  and  the  drainage  thereof  are  diiferent  from  the 
rights  and  duties  as  to  streams  of  water  flowing  through  their 
lands,  as  to  which  streams  they  are  riparian  owners.  How- 
ever, some  of  the  same  maxims  apply  to  both  cases,  and  upon 
tlipse  most  all  the  law  of  waters  is  said  to  be  based,  to  wit: 
(1)  "So  use  your  own  proptTty  as  not  thereby  to  injure  that 
of  another."  (2)  "W;it(r  (lows,  and  as  it  flows,  so  it  ought 
to  flow."  The  ()wnc!-s  di'  Innd  l;(H'(l(M'inu'  upnn  flowing 
streams  or  through  wliic'i  si; -h  -,lreaiiis  flow,  or  bordering  upon 
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lakes  and  ponds,  or  upon  which  such  lakes  and  ponds  are 
wholly  situated,  have  certain  property  rights  in  and  to  such 
water  by  virtue  of  their  ownership  of  the  land.  These  rights 
constitute  a  part  of  the  land,  and  pass  with  it  by  conveyances 
of  the  land.  But  they  have  no  such  rights  as  to  surface 
water.  The  question  as  to  this  is,  How  may  the  owner  of 
the  land  get  rid  of  it  ?  Thus  is  raised  the  question  of  the  right 
of  drainage  of  it.  One  owner  has  no  right  to  drain  the  water 
off  his  land  and  discharge  it  onto  that  of  his  neighbor  by 
purely  artificial  channels  which  flow  through  his  own  land. 

There  is  some  conflict  of  authority  as  to  whether  natural 
depressions  such  as  washes,  gulleys  and  ravines  must  be  kept 
open  by  the  owner,  so  as  to  let  the  surface  water  go  in  its 
accustomed  and  natural  channels  across  the  owner's  land. 
The  better,  or  at  least  the  more  general  rule,  seems  to  be  that 
the  natural  drains  must  be  kept  open,  and  that  the  lower 
estate  is  subject  to  the  servitude  of  receiving  this  water 
through  its  accustomed  and  natural  channels.  However, 
some  courts  (but  this  ^^^  is  not  one  of  them)  hold  that  there 
is  no  such  servitude  or  duty  upon  the  lower  land  to  receive 
the  surface  water  flowing  naturally  onto  it,  as  that  the  owner 
may  not  dam  and  levy  against  it  and  throw  it  back  upon  his 
neighbor.  This  is  sometimes  called  the  ''common  law  and 
common  enemy"  doctrine  or  rule — probably  because  these 
cases  and  this  doctrine  denominated  surface  water  as  the 
"common  enemy  of  mankind,"  and  held,  therefore,  that 
everyone  had  a  right  to  fight  it  as  he  pleased,  without  regard 
to  the  rights  of  others.  That  is,  that  every  land  owner  could 
take  it  off,  or  keep  it  off  his  premises  in  any  manner  or  by 
any  means  he  chose,  provided  he  did  not  go  on  his  neighbor's 
land  to  do  it.  This  is  one  instance  in  which  this  state  has 
adopted  the  rule  of  the  ci-vil  law  instead  of  that  of  the  com- 
mon law.  Under  this  rule  this  court  has  repeatedly  an- 
nounced the  doctrine  that  the  owner  of  land  on  which  surface 
water  comes  by  nature  cannot  collect  it  in  artificial  drains  or 
ditches,  and  thereby  cast  it  upon  his  neighbor's  land,  or  so 
near  the  line  that  it  will  thereby  naturally  flow  on  or  to  his 
neighbor's;  that  he  cannot  change  the  natural  flow  of  such 
water  so  as  to  divert  it  onto  his  neighbor  A,  whereas  natur- 
ally it  would  go  onto  his  neighbor  B.  The  owner  has  no  riglit 
to  so  grade  his  land  or  to  so  erect  embankments  as  to  Ihns 
turn  the  natural  flow  of  the  surface  water,  nor  can  he 
gather  this  surface  water  into  a  body  on  his  own  land,  and 
then  discharge  it  in  a  body,  when  without  being  so  collected 
and  discharged  it  would  have  been  scattered  and  diffused 
over  greater  territory. 

There  is  an  exception  or  a  limitation  to  the  rule  above  an- 
nounced, and  that  is,  it  does  not  apply  to  city  or  village  lots, 
property  for  which  artificial  draituige  has  licen  obtained,  or 
^\hieh,    from   necessity,    must   be   so   drained.     This   may    be 
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necessary  under  the  laws  of  hygiene.  ^^  The  question  of 
drainage  involves  not  only  the  private  property  rights  of  the 
owner,  but  it  sometimes  involves  the  rights,  health  and  well- 
being  of  the  public — in  which  case  the  individual  rights  of 
the  owner  yield  to  the  common  right  of  all.  But  if  there  be 
no  artificial  drainage  provided  by  law,  and  no  necessity  there- 
for, and  the  land  be  not  the  usual  city  lots  for  ordinary  build- 
ing purposes,  then  the  reason  for  the  rule  ceases,  and  the  rule 
with  it. 

We  do  not  think  that  the  case  in  question  falls  within  the 
rule  that  excepts  city  lots  from  the  general  rule  of  servitude : 
Crabtree  v.  Baker,  75  Ala.  9,  51  Am.  Rep.  424;  Hall  v. 
Rising,  141  Ala.  43,  37  South.  586;  3  Farnham  on  Waters 
and  Water  Rights,  p.  2607,  sec.  889e.  The  work  in  question 
complained  of  cannot  be  said  to  have  been  occasioned  by  the 
building  of  a  city  or  the  improvement  of  a  city  lot,  so  as  to 
fall  within  this  exception.  Each  count  of  the  complaint 
stated  a  cause  of  action,  and  was  certainly  not  subject  to  any 
ground  of  demurrer  interposed  thereto,  and  there  was 
abundant  evidence  to  support  the  verdict  and  judgment  found 
by  the  jury  under  each.  It  was  not  necessary  that  the  com- 
plaint should  allege  that  the  work  of  excavation  was  negli- 
gently done.  It  was  sufficient  to  show  that  it  was  wrongfully 
done  and  that  plaintiff  was  damaged  in  consequence  thereof. 

It  was  competent  for  plaintiff  to  show  that  he  had  called 
to  the  attention  of  the  persons  who  were  doing  the  excavating 
that  it  was  too  near  the  ditch  on  the  road,  and  to  prove  that, 
by  reason  of  it,  the  banks  of  the  ditch  were  so  weakened  that 
they  would  not  hold  the  water,  and  that  the  banks,  in  conse- 
quence thereof,  broke  and  allowed  the  water  to  flow  out  of 
the  ditch  onto  plaintiff's  premises  to  his  damage.  This  evi- 
dence was  proper,  both  to  show  that  the  excavation  com- 
plained of  ^^^  caused  the  injury  and  also  to  show  scienter  on 
the  part  of  the  defendant  that  the  damage  and  injury  would 
probably  follow  the  wrong  being  done.  Such  evidence  might 
authorize  the  jury  to  award  punitive  damages. 

The  court  properly  sustained  the  objection  to  the  question 
propounded  to  the  witness  INIable,  "Did  you  leave  enough 
bank  to  hold  the  water  in  the  ditch,"  etc.  This  clearly  called 
for  the  gratuitous  opinion  or  conclusion  of  the  witness.  lie 
should  have  been  required  to  state  the  facts,  and  let  the  jury 
draw  the  conclusions.  The  undisputed  facts  answered  the 
(;uestion  against  the  contention  of  the  defendant.  It  was  per- 
fectly competent  for  plaintiff  to  prove  what  the  railroad 
company  did  to  the  embankment  and  ditches  in  question  after 
the  thijxl  overflow.  The  fact  that  this  evidence  was  favorabh^ 
to  d(f(Midant,  as  to  the  amount  of  damages  recoverable,  in 
that  it  tended  to  show  that  the  injury  to  plaintiff's  premises 
was  no  longer  a  contitiiious  one — that  there  had  been  iio 
further  flooding  after  tlie  dci'jiidaut  repaired  its  embankment 
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and  ditches — did  not  render  it  incompetent.  It  also  tended 
to  show,  or  was  admissible  for  the  purpose  of  showing,  that 
the  overflow  was  the  result  of  the  defendant's  excavating,  as 
alleged,  s^nd  not  the  result  of  some  other  cause,  according  to 
the  tendency  of  some  of  defendant's  evidence.  The  conversa- 
tion between  plaintiff's  agent  and  Liable,  who  was  doing 
the  excavating  in  question  for  the  defendant,  relative  to  the 
cutting  down  of  the  embankment  of  the  ditches,  made,  as  it 
was,  during  the  progress  of  the  work,  was  admissible  as  a  part 
of  the  res  gestae,  and  also  to  show  that  the  defendant  knew, 
or  ought  to  have  known,  of  the  damage  and  injury  it  would 
thereby  cause  the  plaintiff  to  suffer.  This  knowledge  or  no- 
tice would  tend,  or  might  tend,  to  show  that  the  act  com- 
plained of  was  wantonly  done— done  with  knowledge  of  the 
probable  consequence,  **^''  and  in  utter  disregard  of  plain- 
tiff''s  rights  in  the  premises:  Central  of  Georgia  Ry.  Co.  v. 
Windham,  126  Ala.  552,  8  South.  392. 

This  disposes  of  all  the  assignments  insisted  upon,  and  we 
find  no  reversible  error  in  these  or  any  others  assigned. 

The  judgment  of  the  court  is  affirmed. 

Anderson,  MeClellan,  and  Sayre,  JJ.,  concur. 


The  Flight  of  a  Land  Owner  to  Accelerate  or  Biimnish  the  Flow  of 
Surface  Waier  to  or  from  the  land  of  another  is  discussed  in  the  note  to 
Mizell  V.  McGowan,  85  Am.  St.  Rep.  726.  Recent  important  cases 
on  this  question  are  Mason  v.  Commrs.  of  Fulton  County,  80  Ohio 
St.  1.51,  131  Am.  St.  Rep.  689;  Launsteiu  v.  Launstein.  150  Mich. 
524,  121  Am.  St.  Rep.  635;  Elser  v.  Village  of  Gross  Point,  223  111. 
230,  114  Am.  St.  Rep.  326.  The  owner  of  a  city  lot  in  grading  and 
improving  it  may  shut  but  the  surface  flow  of  water  upon  his  lot 
with  no  obligation  to  prevent  it  from  flowing  over  adjacent  lots,  pro- 
vided he  does  not  proceed  negligently  so  as  to  do  unnecessary  damage 
to  others,  nor  obstruct  a  natural  channel  for  the  flow  of  the  water, 
nor  a  channel  that  has  acquired  the  character  of  an  easement,  nor 
can  he  gatlier  surface  water  into  a  body  and  discharge  it  on  the 
adjoining  land:  Rielly  v.  Stephenson,  22  Pa.  252,  128  Am.  St.  Rep. 
804.  See.  also,  Ginter  v.  St.  Mark's  Church,  95  Minn.  14,  111  Am. 
St.  Rep.  438. 


]\rOP>TLE.  JACKSON   AND   KANSAS   CITY  RAILROAD 
CO.Ml^VNY  V.  BAY  SHORE  LUMBER  COMPANY. 

[165   Ala.   610,  51  South.  956.] 

CARRIER — Liability  for  Delivery  to  Wrong  Person. — A  car- 
rier vi\\o  delivers  a  sliiptiient  of  lumber  to  tlie  wrong  jierson,  witliout 
the  [jrodiietiou  or  the  assignment  of  the  bill  of  lading,  is  liable  for 
a  conversion,      (p.   88.) 

CUSTOM — Necessity  of  Being  General  and  Established. — For 
a  custom  or  usage  to  vary  l!n'  implications  of  a  contract,  it  must 
be  established  and  acted  upon  gi'ueruily  and  sulDciently  long  to  raise 
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a  presumption  of  its  knowledge,  and  it  can  never  vary  the  expressed 
stipulations  of  a  contract,     (p.  88.)     ^ 

C3TJST0M — Necessity  of  Being  Fair  and  Just.— It  is  only  a  rea- 
sonable custom,  not  opposed  to  law,  which  is  admissible  to  aid  in  the 
interpretation  of  contracts.  Unfair  and  unrighteous  ones  the  law 
should  not  allow  to  exist,  much  less  to  encourage  or  enforce,  (p. 
88.) 

CARRIER — Custom  of  Delivering  Without  Bill  of  Lading. — 
Custom  or  usage  is  never  admissible  to  justify  the  doing  of  an  act 
which  is  negligent  per  se,  such  as  a  custom  of  carriers  to  deliver 
goods  to  persons  other  than  the  consignee,  or  to  whom  the  consignee 
has  not  directed  or  authorized  the  delivery,     (p.  88.) 

CARRIER — Delivery  to  Wrong  Person. — In  an  Action  against 
a  carrier  for  conversion  in  delivering  lumber  to  the  wrong  person, 
it  is  necessary  that  a  plea  that  the  plaintiffs  ordered  the  wrongful 
delivery  by  delivering  an  invoice  to  the  person  who  received  the 
lumber  should  identify  the  lumber  sued  for.  And  the  plea  is  not 
sustained  by  evidence  showing  that  the  invoice  described  lumber  in  a 
car  actually  sold  to  him,  but  did  not  accurately  describe  the  lumber 
sued  for.     (pp.  89,  90.) 

Action  by  the  Bay  Shore  Lumber  Company  against  the 
Mobile,  Jackson  and  Kansas  City  Railroad  Company  for  the 
conversion  of  lumber.  The  plaintiff  had  judgment,  and  the 
defendant  appeals. 

The  following  is  plea  2  as  amended: 

"For  further  answer  to  said  complaint,  defendant  said: 
That  plaintiff  shipped  over  defendant's  line  of  railroad  from 
some  point  in  the  state  of  Mississippi  two  car  loads  of  lumber 
to  the  city  of  Mobile,  in  the  state  of  Alabama,  said  lumber 
being  loaded  on  cars  of  the  defendant  No.  3212  and  No.  242 
respectively,  and  consigned  to  plaintiff's  company  at  Mobile; 
that  said  cars  of  lumber  were  designated  on  one  freight  way- 
bill. Defendant  further  says  that  said  lumber  had  been 
shipped  to  IMobile  for  the  purpose  of  selling  and  disposing  of 
the  same  in  the  market,  and  that  upon  the  arrival  of  said 
cars  in  Mobile  plaintiff  by  its  agents  and  servants  prepared 
and  delivered  to  the  Lewis  Land  &  Lumber  Company,  a  cor- 
poration engaged  in  the  purchase  and  sale  of  lumber  in  the 
city  of  IMobile,  an  invoice  or  statement  in  writing,  in  words 
and  figures  as  follows: 

"  'Mobile,  Ala.,  Nov.  28,  06. 
"  'Our  No.  B.  D.  Order  No.  45-G.  Lewis  Land  &  Lum- 
ber Co.,  Mobile,  Ala.,  Dr.  To  Bay  Shore  Lumber  Co., 
Manufacturers  Yellow  Pine  Lumber.  Cars.  Nos.  3212  & 
242,  initial  K.  C.  Shipped  to  Lewis  Land  &  Lbr.  Co.,  Mobile, 
Ala.     Care  of  Munson  S.  S.  Line. 

32  pes.  5x12x38 6,089 

23     "     4  1-2x5  1-2x43  2.040 

49     "     6x8x43   8,248 

16.548 

16.548  ft.  at  30.00 .$579. 18 

'F.  0.  b.  Mill.     Copy'— 


HI' 
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and  that  upon  the  demand  of  the  said  Lewis  Land  &  Lumber 
Company,  and  upon  the  representation  made  by  it  that  it 
had  purchased  the  lumber  upon  said  ears,  the  same  was  de- 
livered to  the  said  Lewis  Land  &  Lumber  Company.  And 
the  defendant  further  said  that  the  lumber  described  in  said 
complaint  was  contained  in  said  cars;  and  defendant  says 
that  in  delivering  said  cars  to  the  Lewis  Land  &  Lumber 
Company  it  acted  upon  the  representation  of  the  said  Lewis 
Land  &  Lumber  Company  that  it  had  purchased  the  lumber 
upon  said  cars  indicated  in  said  invoice  or  statement  in  writ- 
ing as  aforesaid,  and  that  in  delivering  said  cars  to  the 
Lewis  Land  &  Lumber  Company  it  acted  in  accordance  with 
its  custom  of  dealing  with  said  plaintiff  and  said  Lewis  Land 
&  Lumber  Company,  both  of  which  said  corporations  were 
constantly  shipping  lumber  over  its  line  of  railroad  from 
points  in  the  states  of  Mississippi  and  Alabama  to  the  city 
of  Mobile;  and  in  accordance  with  said  custom  defendant 
delivered  to  the  Lewis  Land  &  Lumber  Company  and  to  plain- 
tiff corporation  the  various  and  sundry  shipments  of  lumber 
made  by  them  without  the  production  of  any  bill  of  lading. 
And  defendant  further  alleges  that,  when  the  plaintiff  cor- 
poration prepared  and  delivered  to  the  Lewis  Land  & 
Lumber  Company  the  invoice  or  statement  in  writing  herein- 
above set  out  it  knew  that  the  defendant  railroad  company 
would,  in  accordance  with  said  custom,  which  was  well  known 
to  the  plaintiff,  deliver  said  cars  of  lumber  to  the  Lewis  Land 
&  Lumber  Company ;  and  defendant  further  alleges  that  the 
negligence  of  plaintiff  in  preparing  and  delivering  to  the 
Lewis  Land  &  Lumber  Company  said  invoice  or  statement  in 
writing,  indicating  a  sale  by  the  plaintiff'  to  the  Lewis  Land 
&  Lumber  Company  of  said  two  cars  of  lumber,  caused  the 
defendant  to  surrender  possession  of  said  two  cars  of  lumber 
as  aforesaid." 

Mcintosh  &  Rich,  for  the  appellant. 

Inge  &  Armbrecht,  for  the  appellee. 

^^3  MAYFIELD,  J.  Appellee  sued  the  lumber  in  trover 
for  the  conversion  of  certain  lumber  or  timber  which  is 
minutely  described  in  the  complaint.  The  facts  of  the  case 
are  substantially  as  follows:  The  plaintiff  shipped  two  cars 
of  lumber  over  defendant's  road  from  some  point  in  IVIis- 
sissippi  to  Mobile,  Alabama.  These  cars  in  which  the  lumber 
was  shipped  were  cars  of  the  defendant  railroad  ^^^  com- 
pany, and  were  numbered  3212  and  242,  respectively.  Upon 
the  arrival  of  the  lumber  in  Mobile  one  Bates,  representing 
plaintiff,  called  on  one  White,  who  was  cashier  of  the  railroad 
company  and  authorized  to  represent  the  defendant  in  the 
matter,  and  paid  the  freight  on  the  two  cars,  and  then  told 
White  that  the  two  cars  were  for  different  parties  to  whom 
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plaintiff  had  contracted  to  sell  the  lumber,  that  car  3212  was 
to  go  to  the  Munson  Line  Docks  for  the  account  of  the  Lewis 
Land  and  Lumber  Company,  and  that  car  242  was  to  be 
carried  to  the  defendant's  dump  to  await  the  order  of  Hunter, 
Benn  &  Co.,  to  whom  they  had  contracted  to  sell  the  same. 
Later  Bates  called  at  the  railroad  ofifice  to  know  what  had 
become  of  car  242,  as  Hunter,  Benn  &  Co.  had  not  received 
it.  At  this  time  Bates  talked  to  White,  the  cashier,  and  one 
Holt,  who  was  the  defendant's  chief  clerk,  and  to  another  of 
defendant's  agents,  Mr.  Drago.  In  this  conversation  jMr. 
White  told  Mr.  Bates  that  it  was  not  Bates'  fault  that  the 
car  had  not  been  delivered,  that  he  (Bates)  had  given  the 
proper  instructions  that  the  car  should  be  delivered  to 
Hunter,  Benn  &  Co.;  but  one  of  the  defendant's  agents  at 
this  time  told  Bates  that  the  car  had  been  delivered  to  the 
Lewis  Land  and  Lumber  Company  on  the  4th  or  6th  of  Novem- 
ber, and  that  Drago  told  him  that  the  car  had  been  delivered 
to  the  Lewis  company  as  ordered,  and  not  to  the  Hunter 
company.  It  was  undisputed  that  the  car  of  lumber  No. 
3212  was  delivered  to  the  Lewis  companj^  to  whom  it  was 
ordered  to  be  delivered,  and  that  about"  a  week  after  it  was 
delivered  an  agent  of  the  Lewis  company  telephoned  defend- 
ant for  the  delivery  of  car  242,  and  that  after  some  controversy 
it  was  delivered  to  the  Lewis  company,  and  not  the  Hunter 
company,  as  directed  by  plaintiff,  and  delivered  without  the 
production  of  a  bill  of  lading  or  any  order  from  plaintiff, 
except  the  invoice  furnished  ^^^  the  Lewis  company  by 
plaintiff  and  upon  which  it  had  theretofore  delivered  car 
3212.  It  is  undisputed  that  the  defendant  delivered  the  car 
to  the  wrong  party  and  to  a  party  who  had  no  claim  or  right 
to  it,  and  delivered  it  without  the  production  or  the  assign- 
ment of  the  bill  of  lading. 

Without  more,  this,  of  course,  would  render  defendant 
liable  to  plaintiff  in  action  of  trover  for  the  car  of  lumber 
so  wrongfully  delivered.  This  court,  in  the  case  of  Louis- 
ville etc.  R.  R.  Co.  v.  Barkhouse,  100  Ala.  543,  13  South.  534, 
speaking  through  McClellan,  J.,  said:  "A  bill  of  lading  does 
not  pass  by  delivery,  and  the  possession  of  it  by  one  other 
than  the  consignee,  without  indorsement,  will  not  authorize 
or  justify  the  carrier  in  delivering  the  consignment  to  such 
person:  Hutchinson  on  Carriers,  sec.  344;  2  Am.  &  Eng. 
Ency.  of  Law,  241.  The  obligation  to  deliver  only  to  the 
party  having  title  to  the  bill  of  lading  is  imposed  by  law  on 
the  carrier,  and  is  absolute.  Any  custom  of  a  particular  car- 
rier, or  of  carriers  generally  at  a  particular  place,  to  make 
deliveries  to  persons  merely  in  possession  of  the  bill  of  lading, 
is  a  bad  custom,  and  cannot  be  adduced  in  evidence  to  exempt 
such  carrier  or  carriers  from  liability  for  deliveries  to  wrong 
persons.  Trover  is  tlie  proper  action,  where  there  has  b(>en 
a  delivery  of  property  by  a  common  carrier  to  a  person  not 
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entitled  to  it,  by  mistake.  Such  wrongful  delivery  is  a  con- 
version :  Bullard  v.  Young,  3  Stew.  46 ;  Alabama  &  Tenn. 
River  R.  R.  Co.  v.  Kidd,  35  Ala.  209."  For  a  custom  or 
usaae  to  vary  the  implications  of  a  contract,  it  must  be  es- 
tablished and  acted  upon  generally  and  sufficiently  long  to 
raise  a  presumption  of  its  knowledge,  and  it  can  never  vary 
the  expressed  stipulations  of  a  contract.  It  is  only  a  rea- 
sonable custom,  not  opposed  to  law,  which  is  admissible 
to  aid  in  the  interpretation  of  contracts.  Unfair  and  un- 
righteous ones  the  law  should  not  allow  to  exist  ****  much 
less  to  encourage  or  enforce.  Custom  or  usage  is  never 
admissible  to  justify  the  doing  of  an  act  which  is  negligent 
per  se,  such  as  a  custom  of  carriers  to  deliver  goods  to  persons 
other  than  the  consignee,  or  to  whom  the  consignee  has  not 
directed  or  authorized  the  delivery :  Louisville  etc.  R.  Co.  v. 
Barkhouse,  100  Ala.  543,  13  South.  534 ;  Andrews  v.  Birming- 
ham M.  R.  Co.,  99  Ala.  438,  12  South.  432;  Anderson  v.  Whit- 
taker,  97  Ala.  690,  11  South.  919 ;  Haas  v.  Hudmon,  83  Ala. 
174,  3  South.  302 ;  Barlow  v.  Lambert,  28  Ala.  704,  65  Am. 
Dec.  374;  Smith  v.  Rice,  56  Ala.  417. 

The  defendant  attempted  to  avoid  liability  by  setting  up  a 
special  defense,  as  shown  by  plea  No.  2  as  amended.  (The 
reporter  will  set  out  this  plea  in  the  statement  of  facts.) 
Demurrers  were  interposed  to  this  plea  and  were  overruled, 
and  the  trial  was  had  upon  it  and  that  of  the  general  issue. 
It  is  unnecessary  for  us  to  pass  upon  the  sufficiency  of  this 
plea,  because  it  was  ruled  sufficient  by  the  trial  court,  which 
ruling  was  in  favor  of  appellant.  If  the  plea  was  sufficient, 
and  not  subject  to  the  demurrers  interposed,  and  we  will  so 
treat  it,  for  reasons  before  assigned,  it  is,  as  was  intimated 
by  this  court  on  the  former  appeal  (see  158  Ala.  622.  48 
South.  377),  on  the  theory  of  a  plea  of  estoppel,  and  not  a.s 
one  setting  up  a  reasonable  custom  which  would  justify  the 
delivery  to  the  wrong  person.  The  allegations  as  to  custom 
were  mere  inducements  to  show  that  plaintiff  had  directed  or 
ordered  defendant  to  deliver  the  lumber  in  'question  to  the 
Lewis  company,  and  not  to  plaintiff  or  to  the  Hunter  com- 
pany, to  whom  it  had  sold  the  lumber  in  question,  and  that, 
having  so  ordered  defendant  to  deliver  to  the  Lewis  company, 
it  was  now  estopped  to  claim  or  show  a  wrongful  delivery  of 
the  lumber  sued  for. 

It  was  claimed  and  alleged  that  the  plaintiff  so  ordered, 
directed  or  caused  the  wrongful  delivery  of  the  lumber  sued 
for  by  making  out  and  delivering  to  the  Lewis  *^^''  company 
an  invoice  which  described  both  cars,  and  the  lumber  sued 
for,  as  well  as  that  sold  to  the  Lewis  company.  This  is  the 
effect,  if  not  the  words,  of  the  plea.  As  was  ruled  by  this 
court  on  former  appeal,  it  was  necessary  tliat  the  pleas  should 
identify  the  lumber  sued  for.     It  is  true  that  the  invoice  fur- 
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nished  by  plaintiff  to  the  Lewis  company  did  describe  both 
ears;  but  it  did  not  describe  the  llimber  sued  for,  and  there  is 
no  pretense  in  the  evidence  that  it  did  so  describe  the  lumber 
sued  for.  If  the  lumber  sold  to  the  Lewis  company  could  be 
said  to  be  in  both  cars,  it  was  because  it  lapped  over  onto  the 
other  car.  The  lumber  or  timber  in  both  cars  is  shown  to  be 
in  very  long  pieces,  some  of  it  longer  than  the  car,  and  that 
it  overlapped  onto  the  other  car,  and  for  this  reason  the  cars 
were  shipped  together,  and  one  answered  as  an  idler  for  the 
other;  and  it  is  only  in  this  sense  that  the  lumber  sold  to  the 
Lewis  company  was  in  car  242.  For  this  reason,  it  was 
proper  to  mention  the  car  in  the  invoice ;  but  it  is  not  con- 
tended or  shown  that  the  Lewis  company  bought  any  of  the 
lumber  in  car  242,  for  which  this  suit  is  brought,  but  that 
they  only  bought  that  in  car  3212,  and  that  they  only  paid 
for  the  freight  and  switching  of  this  one  car,  and  not  for 
both,  and  that  car  242  was  only  an  idler  or  trailer,  because 
the  lumber  in  the  two  cars  overlapped.  Their  letter  to  plain- 
tiff clearly  shows  this.     The  letter  is  as  follows : 

"The  Lewis  Land  &  Lumber  Company, 

"Wholesale  Lumber  and  Timber. 

"City   Bank   &   Trust   Company   Building. 

"Mobile,  Ala.,  12-1-06. 
"Messrs.  Bay  Shore  Lumber  Co.,  Mobile,  Ala. 

"Gentlemen:  Remittance  car  number  3212.  Enclosed  here- 
with find  our  check  for  $44.66  covering  freight  and  switch- 
ing on  car  K.  C.  3212  which  you  ordered  to  the  Munson  Line 
for  us.  Please  accept  our  thanks  for  looking  after  this  car 
for  us.  Yours  very  truly, 

"LEWIS  LAND  &  LUMBER  CO., 
"J.  Howard  Smith,  Secretary." 
It  was  some  time  after  ^**  the  delivery    of    the    lumber 
from  this  car  that  the  delivery  was  made  from  car  242,  which 
contained  the  lumber  in  question. 

It  indisputably  appears  that  the  invoice  to  the  Lewis  com- 
pany did  not  describe  the  lumber  in  car  242  sued  for.  either 
in  quantity  or  quality;  but  it  did  accurately  liescribe  the 
lumber  in  car  3212,  which  was  sold  to  the  Lewis  company, 
both  as  to  quantity  and  quality.  Hence  the  defendant  wholh' 
failed  to  establish  the  material  averments  of  its  plea,  and  all 
the  evidence  shows  that  the  wrongful  delivery  was  made  on 
account  of  defendant's  own  negligence  and  wrong,  and  in 
violation  of  its  bill  of  lading,  and  in  violation  of  expressed 
and  explicit  instructions  of  the  plaintiff  consignee.  It 
cannot  be  contended  that  the  invoice  called  for  a  delivery  of 
the  cars,  rather  than  the  lumber  described  therein  ;  and  be- 
cause the  lumber  described  therein  might  be  in  two  cars,  or 
in  one  car,  would  not  be  an  order  to  deliver  other  lumber  as 
good,  which  might  be  in  the  cars  and  which  were  not  le- 
scribed  in  the  invoice  or  directions  to  deliver.     Under  all  the 
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evidence,  and  under  every  theory  of  it,  the  defendant  deliv- 
ered plaintiff's  lumber  to  the  wrong  party  without  a  bill  of 
lading,  and  without  authority,  and  contrary  to  express  and 
specific  directions  from  plaintiff.  The  verdict  and  judgment 
rendered  were  the  only  verdicts  or  judgments  that  could  have 
been  properly  rendered  under  the  issues  and  evidence  in  this 
case.  The  general  affirmative  charge  should  have  been  given 
for  the  plaintiff. 

We  find  no  errors  in  the  record  of  which  defendant  can 
complain.  If  there  be  any,  they  are  necessarily  without  in- 
jury to  the  defendant,  appellant.  The  judgment  of  the  lower 
court  is  affirmed. 

Dowdell,  C.  J.,  and  Anderson  and  Sayre,  JJ.,  concur. 


A  Custonn  is  not  Good  if  It  is  Unreasonable  or  Contrary  to  Law  or 
public  policy:  Dempsey  v.  Dobson,  184  Pa.  588,  63  Am.  St.  Rep.  809; 
Jackson  v.  Bank,  92  Tenn.  154,  36  Am.  St.  Rep.  81;  Columbus  etc. 
C.  &  I.  Co.  V.  Tucker,  43  Ohio  St.  41,  29  Am.  St.  Rep.  528.  Hence 
custom  cannot  extinguish  the  liability  imposed  by  law  upon  common 
earriers  for  a  failure  to  perform  their  duties  and  obligations:  Missouri 
Pac.  R.  R.  Co.  V.  Fagan,  72  Tex.  127,  13  Am.  St.  Rep.  776.  A  usage 
which  compels  a  shipper  of  lumber  to  abide  by  the  mere  unsworn 
report  of  the  consignee,  in  whose  selection  he  has  no  choice,  trans- 
mitted to  the  shipper  by  the  unsworn  statements  of  the  party  order- 
ing the  lumber,  cannot  be  allowed:  Byrd  v.  Beall,  150  Ala.  122,  124 
Am.  St.  Rep.  60. 

The  Conversion  of  Goods  by  a  Carrier  is  discussed  in  the  note  to 
Boilings  V.  Kirby,  24  Am.  St.  Rep.  815.  A  carrier  may  be  held  as  for 
a  conversion  where  he  delivers  freight  to  a  person  not  entitled  to  it, 
or  where  he  wrongfully  sells  it  for  the  charges  of  transportation: 
Marshall  etc.  Co.  v.  Kansas  City  etc.  R.  R.  Co.,  176  Mo.  480,  98  Am. 
St.  Eep.  508;  Central  Ry.  Co.  v.  Chicago  Portrait  Co.,  122  Ga.  11,  10(5 
Am.  St.  Rep.  87.  See,  also,  Central  of  Georgia  Ry.  Co.  v.  Montmollen, 
145  Ala.  468,  117  Am.  St.  Rep.  58. 
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BUNCH  V.  STATE. 

[58  Fla.  9,  50  South.  534.] 

CRIMINAL  LAW — Verdict — Intention — Certainty. — A  verdict 
«hould  be  regarded  from  the  standpoint  of  the  jury's  intention,  and 
when  this  can  be  ascertained,  if  consistent  with  legal  principles,  such 
effect  should  be  given  to  the  findings,  as  will  really  conform  to  their 
intention.  If  a  verdict  is  not  sufficiently  certain  to  clearly  show 
what  the  jury  intended,  it  will  be  fatally  defective,     (p.  91.) 

CRIMINAL  LAW— Verdict— "Assault  With  Attempt  to  Mur- 
der."— The  verdict  of  the  jury  was  in  these  words:  "We  the  jury 
find  the  defendant,  Mamie  Bunch,  guilty  of  assault  with  attempt  to 
murder  in  the  second  degree,  so  say  we  all."  Held,  that  the  word 
"attempt"  carries  with  it  the  idea  of  intent  in  this  verdict,  and  that 
the  verdict  is  not  fatally  defective,  (p.  92.) 
(Syllabi  by  the  court.) 

L.  E.  Roberson,  for  the  plaintiff  in  error. 

Park  Trammell,  attorney  general,  for  the  state. 

***  liOCKER,  J.  Mamie  Bunch,  the  plaintiff  in  error,  was 
informed  against  in  the  criminal  court  of  record  of  Suwannee 
county,  the  information  charging  that  she  and  another,  on 
the  14th  of  November,  1908,  unlawfully  assaulted  one  Lela 
Rnssel,  from  a  premeditated  design  to  kill  and  murder  the 
hitter.  On  the  trial  the  jury  found  the  following  verdict, 
viz.:  "We  the  jury  find  the  defendant,  Mamie  Bunch  guilty 
of  assault  with  attempt  to  murder  in  the  second  degree,  so 
.say  we  all."  There  was  a  motion  to  arrest  the  judgment  on 
the  grounds:  1.  The  verdict  does  not  find  this  defendant 
guilty  of  any  crime  known  to  the  criminal  laws  of  the  state 
of  Florida ;  2.  The  verdict  is  so  irregular  upon  its  face  as  to 
he  unintelligible,  in  its  meaning  and  its  findings. 

This  motion  was  overruled,  and  the  plaintiff  in  error  sen- 
tenced to  two  years  in  the  penitentiary. 

The  only  assignment  of  error  is  based  on  the  action  of  the 
court  in  overruling  this  motion,  and  qviestions  the  sufficiency 
•of  this  verdict. 

"  In  the  case  of  Washington  v.  State.  55  Fla.  194,  46 
South.  417,  the  general  requisite's  of  a  verdict  are  stated.     It 

(!)1) 
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is  also  stated  that  the  verdict  should  be  regarded  from  the 
standpoint  of  the  jury's  intention,  and  when  this  can  be 
ascertained,  if  consistent  with  legal  principles,  such  effect 
should  be  allowed  to  their  findings  as  will  realh'  conform  to 
their  verdict.  If  the  verdict  is  not  sufficiently  certain  to 
clearly  show  what  the  jury  intended,  it  will  be  fatally  de- 
fective: Nickles  v.  State,  48  Fla.  46,  37  South.  312. 

The  contention  here  is  that  the  use  of  the  word  "attempt" 
instead  of  the  word  "intent"  vitiates  the  verdict,  rendering  it 
unintelligible  and  describing  no  crime.  We  do  not  think  this 
contention  should  be  sustained.  To  say  that  one  attempted 
to  commit  a  crime,  carries  with  it  the  idea  that  there  was 
intent  to  commit  the  crime. 

In  the  case  of  Prince  v.  State,  35  Ala.  367,  it  is  held: 
"Under  an  indictment  for  rape,  a  verdict  finding  the  pris- 
oner guilty  of  assault  with  attempt  to  commit  a  rape,  is  equiv- 
alent in  substance  and  legal  effect  to  a  verdict  of  guilty  of  an 
assault  with  intent  to  commit  a  rape."  To  the  like  effect, 
see  Johnson  v.  State,  14  Ga.  55;  Rookev  v.  State,  70  Conn. 
104,  38  Atl.  911 ;  Felker  v.  State,  54  Ark.  489,  16  S.  W.  663, 
and  authorities  cited  in  these  cases;  1  McClain's  Criminal 
Law,  sec.  222. 

The  judgment  of  the  court  below  is  affirmed. 

Taylor  and  Parkhill,  JJ.,  concur. 

Whitfield,  C.  J.,  and  Shackleford  and  Cockrell,  JJ.,  concur 
in  the  opinion. 

As  to  the  Form  and  Sufficiency  of  the  Verdict  in  criminal  cases,  see 
Ex  parte  Burden,  92  Miss.  14,  131  Am.  St.  Eep.  511;  Aladin  v.  State, 
48  Tex.  Cr.  1,  122  Am.  St.  Eep.  730;  State  v.  Bolden,  107  La.  116, 
90  Am.  St.  Eep.  280;  Herndon  v.  Commonwealth,  105  Ky.  197,  8S  Am. 
St.  Eep.  303;  Colip  v.  State,  153  Ind.  584,  74  Am.  St.  Eep.  322;  State 
V.  Bellard,  50  La.  Ann.  594,  69  Am.  St.  Eep.  461;  State  v.  Lee,  80 
iowa,  75,  20  Am.  St.  Eep.  401. 


ENSON  v.  STATE. 

[58  Fla.  37,  50  South.  948.] 

LARCENY — Money  and  Bank  Bills — Description. — By  statute, 
bank  notes  and  money  are  made  the  subject  of  larceny;  and,  where 
tlie  required  degree  of  certainty  cannot  be  used  in  specifying  the 
pieces  or  denominations  of  coins  stolen  or  the  number  and  denomina- 
tion of  bank  bills,  it  will  be  enough  to  state  that  a  better  descrip- 
tion than  that  given  is  unknown  to  the  prosecuting  solicitor  or  to 
the  grand  jury  as  the  case  may  be.      (pp.  96,  97.) 

LARCENY— Indictment — Description  of  Property. — In  a  prose- 
cution for  larceny,  undm'  the  itl(>a  of  not  guilty,  the  allegation  in  the 
information,    of   the    piosecutii:g    solicitor's    want    of    knowledge    of    a 
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better  description  of  the  property  stolen  is  traversable  and  the  sub- 
ject of  inquiry,  and  an  information  false  in  this  respect  will  not 
support  a  conviction,     (p.  95.) 

LAHCENY — Indictment — Description  of  Property. — In  a  prose- 
cution for  larceny  under  the  plea  of  not  guilty,  where  the  informa- 
tion alleges  the  prosecuting  solicitor's  want  of  knowledge  of  a  better 
description  of  the  property  stolen,  the  defendant  may  not  be  ac- 
quitted upon  proof  that  the  solicitor  could  easily  have  known  a  better 
description  of  the  property  stolen.  The  fact  that  the  solicitor  could 
easily  have  ascertained  a  better  description  of  the  property  may  be 
evidence  that  he  knew  the  same,  but  it  is  not  conclusive,  and  cannot 
be  made  an  absolute  test  of  the  sufficiency  of  the  allegation  that  he 
did  not  know.     (p.  95.) 

LARCENY — Indictment — Description  of  Property. — In  a  prose- 
cution for  larceny,  where  the  information  alleges  that  a  more  par- 
ticular description  of  the  property  is  unknown  to  the  prosecuting 
solicitor,  and  there  was  no  evidence  that  the  solicitor  knew  a  more 
particular  description  of  the  property  alleged  to  have  been  stolen, 
the  court  properly  refused  to  give  an  instruction  predicating  defend- 
ant's right  to  an  acquittal  on  the  fact  that  the  solicitor  could  easily 
have  known  a  better  description  of  the  property  than  that  given  in 
the  information,     (pp.  94,  98.) 

LARCENY — Indictment — Bill  of  Particulars. — In  a  prosecu- 
tion for  larceny  of  bank  bills  and  notes  and  silver  specie,  the  infor- 
mation alleges  that  a  more  particular  description  than  is  given  of 
the  same  is  to  the  prosecuting  solicitor  unknown,  the  accused  may 
upon  a  proper  showing  timely  made  move  the  court  to  order  the 
solicitor  to  give  such  other  or  more  particular  description,  in  the 
nature  of  a  specification  or  bill  of  particulars  of  the  property  as  may 
have  been  acquired  by  the  solicitor  after  filing  the  information,  and 
the  trial  may  be  suspended  until  this  can  be  done.     (pp.  96,  98.) 

LARCENY. — An  Information  Found  to  be  Suflcient  in  its  alle- 
gations of  the  time  and  place  of  the  larceny  alleged,     (p.  97.) 

LARCENY. — Evidence  Found  to  be  Sufficient  to  Support  a  ver- 
dict of  guilty  of  grand  larceny,     (p.  97.) 

NEW  TRIAL — Newly  Discovered  Evidence. — A  motion  for 
new  trial  on  the  ground  ^of  newly  discovered  evidence  is  properly 
overruled  where  the  accused  fails  to  show  that  the  evidence  was  dis- 
covered since  the  trial  and  that  he  could  not  have  discovered  it  before 
the  trial  by  the  exercise  of  due  diligence,     (p.  97.) 

CRIMINAL  LAW. — An  Alternative  Sentence  is  Erroneous  in 
providing  that  the  defendant  be  imprisoned  in  the  state  penitentiary 
upon  default  in  the  payment  of  the  fine  and  costs.  Where  the 
primary  sentence  imposed  is  a  fine  and  costs  of  prosecution  only,  the 
court  should  fix  a  period  of  imprisonment  in  the  county  jail,  instead 
of  in  the  state  penitentiary,  for  the  nonpayment  of  such  fine  and 
costs,     (p.  97.) 

(Syllabi  by  the  court.) 

Mitchell  D.  Price,  for  the  plaintiff  in  error. 
Park  Tramniell,  attorney  general,  for  Ihe  state. 

^'"^  PARKHILL,  J.  The  plaintiff  in  error  was  convicted 
of  the  crime  of  grand  larceny  and  brings  the  judgment  here 
by  writ  of  error  for  review. 

Omitting  the  caption,  the  information  is  as  follows:  ''In 
the  name  and  by  the  authority  of  the  State  of  Florida: 
James  T.  Sanders,  county  solicitor  for  the  county  of  Dade, 
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prosecuting  for  the  State  of  Florida,  in  the  said  county, 
under  oath,  information  makes  that  Charlie  Enson,  laborer, 
late  of  the  county  of  Dade  and  State  of  Florida,  on  the  19th 
day  of  April  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  nine,  in  the  county  and  State  aforesaid,  then  and 
there,  certain  bank  bills  and  notes  commonly  known  and 
denominated  as  lawful  currency  of  the  United  States,  of 
divers  denominations,  the  number  and  denomination  of  which 
are  to  the  prosecutor  unknown,  and  certain  silver  specie,  a 
more  particular  description  of  which  is  to  the  prosecutor 
unknown,  amounting  in  the  aggregate  to  the  sum  of  $100.00 
lawful  currency  of  the  United  States  and  of  the  value  of 
$100.00  which  said  currency  and  specie  was  then  and  there 
the  property  of  one  W.  J.  Cole,  the  said  Charlie  Enson  then 
and  there  having  found  did  steal,  taJie  and  carry  away,  con- 
trary to  the  statute,"  etc. 

At  the  close  of  the  evidence  the  defendant  requested  the 
judge  to  give  the  following  instruction  to  the  jury: 
'^^  "The  defendant  in  this  case  is  charged  with  stealing  cer- 
tain bank  bills  and  notes  known  as  lawful  currency  of  the 
United  States  of  divers  denominations,  the  number  and  de- 
nomination of  which  are  alleged  to  be  unknown  to  the  county 
solicitor,  and  also  eertain  silver  specie,  a  more  particular 
description,  it  is  alleged,  is  unloiown  to  the  county  solicitor, 
said  property  being  alleged  to  be  of  the  aggregate  value  of 
$100.00.  It  appears  from  the  evidence  that  the  county 
solicitor  knew  or  could  easily  have  known  a  better  description 
at  the  time  of  the  filing  of  the  information  than  the  descrip- 
tion set  forth  in  the  said  information,  there  is,  therefore,  a 
fatal  variance  and  you  will  accordingly  find  a  verdict  of  not 
guilty." 

This  instruction  was  properly  refused,  for  the  reason 
that  there  was  no  evidence  that  the  county  solicitor  knew  the 
number  and  denomination  of  the  bank  bills  or  a  more  par- 
ticular description  of  the  silver  specie  alleged  to  have  been 
stolen,  and  the  instruction  erroneously  predicated  defendant's 
right  to  an  acquittal  on  the  fact  that  the  county  solicitor 
could  easily  have  known  a  better  description  of  the  property 
than  that  given  in  the  information.  It  asked  too  much.  The 
(jucstion  here  is  whether  the  allegation  that  a  more  particular 
description  of  the  bank  notes  and  specie  was  unknown  to  the 
county  solicitor  is  sustained  by  the  proof,  not  whether  the 
county  solicitor  could  easily  have  known  a  better  description. 
In  some  jurisdictions  the  rule  is  stated  to  be  that  a  variance 
results  where  it  becomes  apparent  from  the  evidence  that  the 
matter  alleged  as  unknown  might  have  been  discovered  by 
the  exercise  of  ordinary  diligence,  but  these  cases  would  seem 
to  be  properly  plar-ed  upon  lack  of  diligence  or  carelessness  in 
making  the  accusation  and  nut  upon  variance  between  the 
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allegation  and  proof.  The  better  rule  would  seem  to  be  that 
to  create  a  variance,  the  fact  of  knowledge,  not  ability  to 
acquire  knowledge,  must  affirmatively  *^  appear  from  the 
evidence.  The  information  alleges  that  a  more  particular 
description  of  the  property  is  unknown  to  the  solicitor.  It 
becomes  a  question,  then,  upon  all  the  evidence,  of  accord  or 
variance  between  this  allegation  and  the  proof,  not  of  dili- 
gence or  carelessness  in  making  the  accusation.  It  is  doubt- 
less true  that,  under  the  plea  of  not  guilty,  the  allegation  of 
want  of  knowledge  of  a  better  description  of  the  property  on 
the  part  of  the  county  solicitor  is  traversable  and  the  subject 
of  inquiry,  and  that  an  information  false  in  this  respect  would 
not  support  a  conviction.  But  the  defendant  desires  to  go 
beyond  the  allegation  of  the  information  and  raise  the  outside 
issue  that  the  solicitor  could  easily  have  known  a  better  de- 
scription of  the  property.  The  fact  that  the  county  solicitor 
could  easily  have  ascertained  a  better  description  of  the 
property  may  be  evidence  that  he  knew  the  same,  but  it  is  not 
conclusive,  and  cannot  be  made  an  absolute  test  of  the 
sufficiency  of  the  allegation  that  he  did  not  know:  22  Cyc. 
465 ;  Commonwealth  v.  Sherman,  13  Allen,  248 ;  Common- 
wealth V.  Hill,  11  Cush.  137;  Commonwealth  v.  Ilendrie,  2 
Gray,  503;  Commonwealth  v.  Thornton,  14  Gray,  41;  Com- 
monwealth V.  Stoddard,  9  Allen,  280;  Commonwealth  v. 
Noble,  165  ]\Iass.  13,  42  N.  E.  328;  Wells  v.  State,  88  Ala.  239, 
7  South.  272;  Duvall  v.  State,  63  Ala.  12;  Terrv  v.  State. 
118  Ala.  79,  23  South.  776 ;  Winter  v.  State,  90  Ala.  637.  8 
South.  556 ;  White  v.  People,  32  N.  Y.  465 ;  Noakes  v.  People, 
25  N.  Y.  380;  People  v.  Noakes,  5  Park  Cr.  Rep.  (N.  Y.)  292; 
People  V.  Fleming,  14  N.  Y.  Supp.  200;  State  v.  Carey,  15 
AYash.  549,  46  Pac.  1050^;  Rex  v.  Walker,  3  Camp.  264.  See, 
also.  Guthrie  v.  State,  16  Neb.  667,  21  N.  W.  455 ;  Coffin  v. 
United  States,  156  U.  S.  432,  15  Sup.  Ct.  Rep.  394,  39  L.  ed. 
481;  Rex  V.  42  Bush,  Russ.  &  R.  372;  Lang  v.  State,  42  Fla. 
595,  28  South.  856;  Commonwealth  v.  Gallagher,  126  I\Iass. 
54. 

In  discussing  this  question,  the  supreme  court  of  Massa- 
chusetts, in  Commonwealth  v.  Sherman,  13  Allen,  248,  said: 
"The  origin  of  the  statement  in  some  books  that,  if  a  name 
alleged  to  be  unloiown  might  with  reasonable  diligence  have 
been  ascertained  by  the  prosecutor,  the  defendant  is  entitled 
to  an  acquittal,  is  probably  to  be  found  in  some  imperfect 
reports  of  English  nisi  prius  cases:  2  East's  Pleas  of  the 
Crown,  c.  16,  par.  89 ;  The  King  v.  Keakin,  2  Leach,  4th  ed. ; 
Rex  V.  Walker,  3  Camp.  264;^Rex  v.  Robinson,  Holt  N.  P. 
595.  Upon  such  a  case  being  cited  Mr.  Justice  Littledale.  an 
eminent  common-law  lawyer,  said:  'The  question  is  whether 
the  person  is  known  to  the  grand  jury.  It  will  be  difficult  to 
prove  that  he  was  so  known,  and  unless  he  was  known  to  the 
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grand  jury,  I  should  doubt  about  that  case':  Rex  v.  Cordy,  2 
Russell  on  Crimes,  3d  ed.,  98,  note  by  Greaves.  The  earliest 
case  which  we  have  seen  in  which  a  traverse  jury  were  re- 
quired to  find  that  the  grand  jury  could  not  by  reasonable 
diligence  have  ascertained  the  name  was  one  tried  at  nisi 
prius  before  Mr.  Justice  Thomas  Erskine:  Regina  v.  Camp- 
bell, 1  Car.  &  K.  82. 

"By  the  much  higher  authority  of  the  twelve  judges  of 
England,  this  matter  has  been  put  upon  the  right  footing. 
In  one  case  they  held  that  an  indictment  against  an  accessory 
of  a  principal  therein  alleged  to  be  unknown  was  good,  al- 
though the  same  grand  jury  had  returned  another  indictment 
against  the  principal  by  name:  Rex  v.  Bush,  Russ.  &  R.  372. 
And  in  another  case,  according  to  the  fullest  report,  they 
stated  the  rule  to  be  that  *in  order  to  sustain  a  count  for  the 
murder  of  a  child  whose  name  is  to  the  jurors  unknown,  there 
must  be  evidence  showing  that  the  name  could  not  reasonably 
have  been  supposed  to  be  known  to  the  grand  jury':  Regina 
V.  Stroud,  1  Car.  &  K.  ^  187.  Another  report  of  this  case 
in  2  Moody  C.  C.  270,  by  abridging  this  statement  to  'the 
Avant  of  description  is  only  excused  when  the  name  cannot  be 
Imown,'  wholly  changes  its  meaning;  for  what  the  grand  jury 
may  reasonably  be  supposed  to  have  known  is  only  what  it 
may  be  rightly  inferred  they  did  know,  which  is  a  quite  dis- 
tinct thing  from  that  which  they  could  know,  or,  in  other 
words,  reasonably  might,  but  did  not,  ascertain.  The  judg- 
ments of  this  court  support  the  position  which  we  now  affirm : 
Commonwealth  v.  Hill,  11  Cush.  137 ;  Commonwealth  v. 
Ilendrie,  2  Grav,  503;  Commonwealth  v.  Thornton,  14  Gray, 
41 ;  Commonwealth  v.  Stoddard,  9  Allen,  282. 

"It  is  always  open  to  the  defendant  to  move  the  judge  be- 
fore whom  the  trial  is  had  to  order  the  prosecuting  attorney 
to  give  a  more  particular  description,  in  the  nature  of  a  speci- 
fication or  bill  of  particulars,  of  the  acts  on  which  ho  intends 
to  rely,  and  to  suspend  the  trial  until  this  can  be  done ;  and 
such  an  order  will  be  made  whenever  it  appears  to  be  neces- 
sary to  enable  the  defendant  to  meet  the  charge  against  him, 
or  to  avoid  danger  of  injustice :  Commonwealth  v.  Giles,  1 
Grav,  466;  The  King  v.  Curwood,  3  Ad.  &  E.  815;  Roscoe 
on  Criminal  Evidence,  6th  ed.,  178,  179,  420." 

As  sustaining  the  right  of  the  defendant  to  a  bill  of  par- 
ticulars upon  a  proper  showing  in  this  state,  see  ^lathis  v. 
State,  45  Fla.  46.  34  South.  287:  Thalheim  v.  State.  'AH  Fla. 
169,  20  South.  938;  Eatman  v.  State.  48  Fla.  21,  37  South. 
576;  Brass  v.  State.  45  Fla.  1.  34  South.  307. 

Our  statute  makes  bank  notes  and  money  the  subject  of 
larceny,  and  where  the  required  degree  of  certainty  cannot 
be  used  in  specifying  the  pieces  or  denominations  of  coins 
stolen  or  the  number  and  denomination  of  bank  bills,  it  will 
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be  enough  to  state  that  a  better  description  than  that 
***  given  is  unknown  to  the  couiTty  solicitor  or  to  the  grand 
jury,  as  the  case  may  be :  12  Ency.  of  PI.  &  Pr.  990. 

The  information  is  sufficient  in  its  allegations  of  the  time 
and  place  of  the  larceny  alleged:  Baldwin  v.  State,  46  Fla. 
115.  35  South.  220. 

The  evidence  is  sufficient  to  support  the  verdict. 

The  motion  for  new  trial  on  the  ground  of  newly  discov- 
ered evidence  was  properly  overruled  because  the  defendant 
failed  to  show  that  the  evidence  offered  was  discovered  since 
the  trial,  and  that  he  could  not  have  discovered  it  before  the 
trial  by  the  exercise  of  due  diligence.  A  new  trial  will  not 
be  granted  on  a  mere  showing  that  new  evidence  has  been 
discovered,  but  the  defendant  is  required  to  rebut  the  pre- 
sumptions that  the  verdict  is  correct  and  that  he  exercised 
due  diligence  in  preparing  for  the  trial:  See  Mitchell  v.  State, 
43  Fla.  584.  31  South.  242 ;  Howard  v.  State,  36  Fla.  21,  17 
South.  84 ;  Williams  v.  State,  53  Fla.  89,  43  South.  428. 

What  we  have  said  disposes  of  all  the  points  presented  and 
argued. 

The  errors  assigned  are  all  overruled,  but  the  judgment 
must  be  reversed  for  a  proper  sentence.  The  alternative 
sentence  is  erroneous  in  providing  that  the  defendant  be 
imprisoned  in  the  state  penitentiary  upon  default  in  the  pay- 
ment of  the  fine  and  costs.  Where  the  primary  sentence 
imposed  is  a  fine  and  costs  of  prosecution  only,  the  court 
should  fix  a  period  of  imprisonment  in  the  county  jail  instead 
of  in  the  state  penitentiary  for  the  nonpayment  of  such  fine 
and  costs:  Gen.  Stats.  1906,  sec.  4011.  Thompson  v.  State, 
52  Fla.  113,  41  South.  899. 

The  judgment  of  the  court  below  is  reversed  and  remanded 
for  proper  sentence,  at  the  cost  of  the  county  of  Dade. 

Whitfield,  C.  J.,  and  Shacldeford  and  Cockrell,  JJ.,  concur. 

Ilocker,  J.,  absent,  concurred  in  the  opinion  as  prepared. 

45  WHITFIELD,  C.  J.,  Concurring.  One  of  the  material 
allegations  in  this  information  charging  larceny  of  currency 
of  the  United  States  is  the  one  that  "the  number  and  denom- 
ination of  which  are  to  the  prosecutor  unknown."  A  de- 
scription of  the  property  stolen  is  not  an  essential  element  of 
the  otl'ense,  but  such  description  should  be  alleged  in  an 
information  charging  larceny  when  it  is  known;  and  it  is 
the  duty  of  the  prosecution  to  exercise  reasonable  diligence 
in  ascertaining  and  giving  a  proper  description  of  the  prop- 
erty alleged  to  have  been  stolen,  so  that  the  court  and  jury 
may  be  informed  of  the  subject  matter  of  the  charge,  and 
that  tlip  accused  may  not  be  embarrassed  in  the  preparation 
of  his  defense  or  subjected  to  a  second  prosecution  for  the 
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same  offense.  'A  description  of  the  property  not  being  an 
element  of  the  offense  of  larceny,  where  the  description  is 
not  known  to  the  prosecutor,  the  law,  in  lieu  of  an  alleiration 
of  the  description  permits  as  a  matter  of  necessity,  to  prevent 
the  failure  of  justice,  an  allegation  that  the  description  was 
unknown  to  the  prosecutor.  When  there  is  an  allegation 
that  the  description  was  unknown  to  the  prosecutor,  there 
should  be  some  evidence  that  the  description  was  in  fact 
unknown  to  the  prosecutor;  though,  in  the  absence  of  a  ma- 
terial allegation  requiring  proof  of  due  diligence,  it  may  be 
})resumed  that  the  prosecutor,  an  officer  of  the  law,  exercised 
due  diligence  to  ascertain  and  allege  the  description.  A 
failure  to  exercise  due  diligence  may  be  remedied  without 
injury  to  the  accused  by  a  bill  ^*^  of  particulars  or  by 
appropriate  judicial  action  upon  proper  and  timely  applica- 
tion to  the  court.  There  is  no  allegation  in  the  information 
that  the  prosecutor  could  not,  by  the  exercise  of  due  diligence, 
have  been  informed  of  the  number  and  denomination  of  the 
currency  alleged  to  have  been  stolen.  The  "prosecutor" 
referred  to  is  the  prosecuting  attorney  who  made  and  filed 
the  information  under  his  oath,  and  not  the  prosecuting  wit- 
ness. From  the  evidence  it  may  properly  be  inferred  that 
the  prosecuting  attorney  did  not  know,  and  there  is  no  posi- 
tive evidence  that  he  did  know,  the  number  and  denomina- 
tion of  the  currency.  This  being  so,  there  is  no  fatal  variance 
between  the  allegation  and  the  proofs :  Lang  v.  State.  42  Fla. 
595,  28  South,  856.  There  is  no  allegation  express  or  implied 
that  the  prosecuting  attorney  used  due  diligence  to  get  a 
description  of  the  property.  Whether  the  prosecuting  attor- 
ney by  the  exercise  of  due  diligence  could  have  known  of  the 
number  and  denomination  of  the  currency  is  not  included  in 
the  allegation  that  he  had  no  such  knowledge,  and  the  lack 
of  effort  to  acquire  the  information  M'as  not  made  an  issue  at 
the  trial.  Any  inference  that  may  be  drawn  from  the  evi- 
dence that  the  prosecuting  attorney  could  easily  have 
informed  himself  of  the  number  and  denomination  of  the 
currency  is  immaterial  as  to  the  issue  of  actual  knowledge  by 
the  prosecuting  attorney  of  the  number  and  denomination  of 
the  currency  made  by  the  plea  of  not  guilty.  The  requested 
charge  for  an  acquittal  on  the  ground  of  fatal  variance  was 
not  in  this  case  the  proper  remedy  for  the  defendant.  By 
a  timely  and  proper  application  therefor,  the  defendant  would 
have  been  entitled  to  a  bill  of  particulars  giving  information, 
acquired  by  the  prosecuting  attorney  after  tiling  the  infor- 
mation, as  to  the  number  and  denomination  of  the  currency 
alleged  in  the  information  as  having  been  stolen.  If  there 
had  been  any  attempt  by  act  or  '*''  omission  on  the  part  of 
the  prosecuting  attorney  to  eml)arrass  the  accused*  in  the 
prej>aratinn  or  presentation  of  his  defense,  the  court  had 
ample  power  to  secure  to  him  his  rights. 
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Justice  Taylor  Dissented  and  said  in  part:  "The  proofs  show  that 
he  (the  defendant],  either  knew  of  a  much  more  accurate  and  definite 
description  of  the  stolen  property  than  that  given  thereof  in  the 
information,  or  that  he  could  have  easily  procured  such  accurate 
and  definite  description  thereof  by  simply  applying  therefor  to  the 
main  witness  for  the  prosecution  who  was  the  party  from  whom  the 
property  was  stolen.  Under  these  circumstances,  according  to  my 
view  of  the  law,  there  was  a  fatal  variance  between  the  allegation 
and  the  proofs,  that  entitled  the  defendant  to  his  discharge.  The 
true  rule  in  such  cases,  according  to  my  view,  the  one  supported 
both  by  reason  and  the  overwhelming  weight  of  authority  is  that 
it  is  only  permissible  upon  the  ground  of  necessity  to  allege  in  an 
indictment  that  the  name  of  a  person  or  fact  necessary  to  be  stated 
is  unknown;  and  the  defendant  is  entitled  to  be  discharged  when  it 
appears  on  the  trial  that  the  name  or  the  fact  either  was  known  or 
could  by  the  exercise  of  ordinary  diligence  have  become  known,  to 
the  grand  jury  or  prosecuting  attorney  exhibiting  the  information: 
State  v.  Stowe,  132  Mo.  199,  83  S.  W.  799;  State  v.  Thompson,  137 
Mo.  620,  39  S.  VV.  83.  The  allegation  in  an  indictment  that  the  name 
of  a  person,  or  a  fact,  is  unknown  to  the  grand  jurors,  or  to  the 
prosecuting  officer  exhibiting  an  information,  is  a  material  one,  is 
traversed  by  the  plea  of  not  guilty,  and  must  be  sustained,  and  may 
be  rebutted  by  proof:  Cameron  v.  State,  13.  Ark.  712;  Blodget  v. 
State,  3  Ind.  403;  Cheek  v.  State,  38  Ala.  227;  Rex  v.  Robinson,  1 
Holt  K  P.  595,  3  Eng.  Com.  L.  233;  Regina  v.  Campbell,  1  Car.  &  K. 
82,  47  Eng.  Com.  L.  80;  Rex  v.  Walker,  3  Gamp.  N.  P.  265;  Regina 
V.  Stroud,  2  Moody  C.  C.  270;  Winter  v.  State,  90  Ala.  637,  8  South. 
556;  United  States  v.  Riley,  74  Fed.  210;  Sault  v.  People,  3  Colo. 
App.  502,  34  Pac.  263;  1  Chitty's  Criminal  Law,  213;  Presley  v. 
State,  24  Tex.  App.  494,  6  S.  W.  540,  7  Am.  Cr.  Rep.  243." 


The  Crime  of  Larceny  is  the  subject  of  a  note  to  People  v.  Miller, 
88  Am.  «t.  Rep.  559. 

An  Indictment  for  Larceny  Charging  That  the  Accused  "Felonimisly 
took  and  carried  away"  a  certain  sum  of  "money  of  the  United  States, 
the  further  description  of  which  is  to  the  grand  jury  unknown, 
the  personal  property  of"  a  person  named,  is  sufficient  and  not 
open  to  demurrer:  Verberg  v.  State,  137  Ala.  73,  97  Am.  St.  Rep. 
17.  See  further,  on  the  description  of  money  in  an  indictment  for 
larceny,  the  note  to  Lord  v.  State,  51  Am.  Dec.  232. 
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TILLMAN  V.  STATE. 

[58  Fla.  113,  50  South.  675.] 

JURISDICTION  OF  JUDGE— Waiver  by  Accused.— Assuming 
that  the  defendant  in  a  prosecution  against  him  for  crime  could 
by  appropriate  action  in  the  trial  court  in  tlie  way  of  pleas,  objec- 
tions or  otherwise  have  raised  the  question  as  to  the  authority  and 
jurisdiction  of  the  judge  of  the  criminal  court  of  record  for  another 
county  to  preside  over  the  court  in  the  trial  of  such  case,  where 
such  judge  is  acting  under  an  order  of  the  governor,  based  upon 
section  3871  of  the  General  Statutes  of  1906,  where  no  objections 
to  the  authority  or  jurisdiction  of  such  judge  were  made  in  the 
trial  court  and  no  action  of  any  kind  taken  by  the  defendant 
toward  raising  such  question,  he  will  be  deemed  to  have  waived 
by  his  silence  any  such  privilege  or  right  he  may  have  had,  and 
will  not  be  permitted  to  raise  such  question  for  the  first  time  in  the 
appellate  court,     (p.  102.) 

BRIBERY  OF  JUDGE— Sufficiency  of  Indictment.— No  error  is 
made  to  appear  in  overruling  a  motion  to  quash  certain  counts  in 
an  information,  based  upon  section  3476  of  the  General  Statutes  of 
1906,  charging  the  defendant  with  the  crime  of  bribery  of  a  judicial 
officer,  when  such  information  substantially  complied  with  the  re- 
quirements of  such  statute.  Such  information  is  not  fatally  defective 
when  it  distinctly  alleges  that  the  defendant  offered  the  bribe  to 
the  judge  of  a  designated  court  for  the  purpose  of  and  in  order 
to  influence  him  "to  modify  and  reduce  the  sentence"  imposed  upon 
a  certain  named  defendant  on  a  prior  day  of  the  same  term  of 
court,  because  it  does  not  affirmatively  allege  that  the  prosecution 
against  such  convicted  defendant  was  still  pending  in  such  court 
at  the  time  such  bribe  was  offered,     (p.  103.) 

NEW  TRIAL — Motion  After  Sentence  Imposed. — The  right 
of  a  defendant  to  make  a  motion  for  a  new  trial  within  the  time 
provided  by  law  is  not  forfeited  by  the  fact  that  sentence  had  been 
pronounced  upon,  the  defendant  prior  to  the  making  of  such  motion, 
(p.   103.) 

CRIMINAL  LAW  —  Modification  of  Sentence. — During  the 
same  term  of  court  at  which  the  sentence  is  imposed,  before  the 
defendant  had  begun  serving  such  sentence  the  trial  judge  has  the 
power  to  modify  such  sentence,     (p.  103.) 

INDICTMENT— Substantial  Compliance  With  Statutes.— It 
is  the  declared  policy  of  the  legislature,  as  well  as  of  this  court, 
to  uphold  indictments  and  informations  whenever  there  has  been  a 
substantial  compliance  therein  with  the  statutory  requirements. 
(p.  103.) 

APPEAL — Assignment  of  Errors. — It  is  not  Sufficient  merely 
to  rejieat  an  assignment  of  error  and  submit  that  error  was  com- 
mitted by  the  trial  court.  Unless  the  error  complained  of  is  so 
glaring  or  patent  that  no  argument  is  needed  to  demonstrate  it, 
counsel  must  call  the  attention  of  the  appellate  court  to  the  specific 
points  upon  which  he  relies  to  show  error,  otherwise  such  assignment 
will  be  treated  as  abandoned,     (p.  104.) 

(Syllabi  by   the  court.) 

J.  N.  Stripling  and  T.  W.  Butler,  for  the  plaintiff  in  error. 

Park  Trammell,  attorney  general,  for  the  state. 

115^  SHACKLEFORD,    J.     An    information,    based    nnon 
section   3476   of  the   General    Statutes  of   Florida,   was   tihd 
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against  the  plaintiff  in  error,  upj^n  which  he  was  tried,  con- 
victed and  sentenced  to  confinement  at  hard  labor  in  the  state 
prison  for  a  term  of  four  years.     A  review  of  this  jud,i=citient 
and  sentence  is  sought  here  by  writ  of  error.     The  informa- 
tioned  contained  three   counts,   but    only    the  last  two   are 
before  us  for  consideration,  the  first  having  been  quashed  on 
motion  of  the  defendant.     In  substance,  the  crime  charged 
against  the  defendant  was  that,  during  a  term  of  the  criminal 
court  of  record  for  Suwannee  county,  at  which  one  ]\Iargarete 
Stanley  had  been  tried  and  convicted  of  the  unlawful  sale 
of  liquors,  the  defendant,  "then  and  there  well  knowing  the 
official  capacity  of  him  the  said  II.  E.  Carter  and  with  the 
^  purpose  and  intent  of  fraudulently  influencing  the  act,  opin- 
•%  ion,  decision  and  judgment  of  the  said  H.  E.  Carter,  a  judicial 
_^  officer,  and  then  and  there  the  judge  of  said  criminal  court 
I  -?  of  record,  on  a  certain  matter  and  question,  to  wit,  the  matter 
^  and  question  of  modifying  and  reducing  the  sentence  thereto- 
'^  fore  imposed  upon  the  said  Margarete  Stanley  as  aforesaid, 
\i  and  with  the  intent  to  fraudulently  induce  the  said  II.  E. 
.;>  Carter  in  his  official  capacity  as  judge  of  said  court  to  recon- 
iJ  sider  and  modify   and  reduce   the   sentence   and  judgment 
^^  theretofore   imposed   upon   the   said   Margarete    Stanley    as 
aforesaid,  he  the  said  G.  H.  Tillman,  did  then  and  there,  on 


G^ 


the  said  16th  day  of  February,  1909,  aforesaid  corruptly  offer 


to  the  said  H.  E.  Carter  as  judge  of  said  court  as  aforesaid 
a>  a  gift  and  gratuity,  to  wit,  a  bank  check  of  the  value  of  ten 
-<^  dollars,  which  said  ^^^  bank  check  was  and  is  in  the  words 
Q  and  figures  following,  to  wit : 

^>  "  *Ko.  .  Live  Oak,  Fla.  2-16,  1909. 

<  j>j  "  'The  Citizens  Bank  of  Live  Oak, 

^      "  'Pay   to   the   order   of  .     Cash  $10.00 

^ Ten  &  00-100  Dollars. 

"  'G.  H.  TILLMAN, 

"  'Baker.' 
Contrary  to  the  form  of  the  Statute,  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State  of 
Florida." 

The  Honorable  H.  E.  Carter,  judge  of  such  court,  filed 
with  the  clerk  a  suggestion  of  his  disqualification  in  such 
cause,  under  section  3871  of  the  General  Statutes  of  Florida, 
reciting  therein  that  he  was  a  witness  in  such  cause  on  behalf 
of  the  state.  The  clerk  notified  the  governor,  in  accordance 
with  the  provisions  of  such  statute,  who  issued  an  order 
assiuning  the  Honorable  John  S.  IMaxwell,  judge  of  the  crim- 
inal court  of  record  for  Duval  county,  to  try  such  cause.  All 
of  such  proceedings  affirmatively  appear  in  the  transcript.. 
The  first  two  assignments  are  as  follows: 
"First  Assignment  of  Error:  It  does  not  appear  from 
the  suggestion   of  disqiialilieatiun  filed  by  Honorable  11.   E. 
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Carter,  jnd^e  of  the  criminal  court  of  record  for  Suwannee 
county,  Florida,  that  he  as  judge  of  said  court,  was  disquali- 
fied from  presiding  at  the  trial  of  said  cause. 

"Second  Assignment  of  Error:  The  Honorable  John  S. 
Maxwell,  judge  of  the  criminal  court  of  record  of  Duval 
county,  Florida,  was  without  jurisdiction  to  preside  in  said 
cause." 

Even  if  we  assume  that  the  defendant  could  by  appropriate 
action  in  the  trial  court  in  the  way  of  pleas,  objections 
^^"^  or  otherwise  have  raised  the  question  as  to  the  authority 
and  jurisdiction  of  Judge  Maxwell  to  preside  over  the  court 
in  the  trial  of  such  cause,  no  such  action  was  taken;  conse- 
quently we  are  not  called  upon  to  decide  that  question:  Sec 
Coyle  V.  Commonwealth,  104  Pa.  117;  Walcott  v.  Wells,  21 
Nev.  47,  37  Am.  St.  Rep.  478,  24  Pac.  367,  9  L.  R.  A.  59,  and 
authorities  therein  cited;  State  v,  Lewis,  107  N.  C.  9o7,  12 
S.  E.  457,  13  S.  E.  247,  11  L.  R.  A.  105;  Orme  v.  Common- 
wealth, 21  Ky.  Law  Rep.  1412,  55  S.  W.  195;  Butler  v. 
Phillips,  38  Colo.  378,  88  Pac.  480,  12  Ann.  Cas.  204.  The 
decided  weight  of  authority  is  to  the  effect  that  where  nu 
objection  to  the  authority  or  jurisdiction  of  the  judge  is  made 
in  the  trial  court  and  no  action  of  any  kind  taken  by  the 
defendant  toward  raising  such  question,  he  will  be  deemed  to 
have  waived  such  privilege  or  right  by  his  silence,  and  wil! 
not  be  permitted  to  raise  such  question  for  the  first  time  in 
the  appellate  court:  See  State  v.  Holmes,  12  Wash.  169,  40 
Pac.  735,  41  Pac.  887;  State  v.  Anone,  2  Nott  &  McG.  (S.  C.) 
27;  State  v.  Lowe,  21  W.  Va.  783,  45  Am.  Rep.  570;  Schlung- 
ger  V.  State,  113  Ind.  295,  15  N.  E.  269;  People  v.  Mellon, 
10  Cal.  648;  State  v.  Gilmore,  110  Mo.  1,  19  S.  W.  218; 
Roberts  v.  State,  126  Ala.  74,  28  South.  741,  30  South.  554 ; 
Slone  V.  Slone,  2  Met.  (Ky.)  339;  Ripley  v.  Mutual  Home  & 
Savings  Assn.,  154  Ind.  155,  56  N.  E.  89;  Crawford  v.  Law- 
rence, 154  Ind.  288,  56  N.  E.  673;  Hunter's  Admr.  v.  Fergu- 
son's Admr.,  13  Kan.  462;  Missouri  Pac.  Rv.  Co.  v.  Preston,  63 
Kan.  819,  66  Pac.  1050;  Perry  v.  Pernet,  165  Ind.  67,  74  N.  E. 
609,  6  Ann.  Cas.  533.  Also,  see  23  Cyc.  616-618,  and  authori- 
ties cited  in  notes,  and  11  Ency.  of  PI.  &  Pr.  793.  We  see  no 
occasion  for  any  extended  discussion  of  the  matter  or  pointing 
out  the  distinctions  which  exist  in  the  cited  cases.  We  hav(^ 
no  intention  of  committing  ourselves  to  all  that  is  said  therein, 
but  they  *^^  will  be  found  to  throw  light  upon  the  point 
under  consideration.  We  would  also  refer  to  Finley  v.  Cham- 
berlin,  46  Fla.  581,  35  South.  1,  for  a  discussion  of  the 
distinction  between  a  direct  and  collateral  attack  and  a  review 
of  the  earlier  Florida  cases  upon  the  subject.  These  two 
assignment.s.  wliich  are  the  principal  ones  relied  upon,  need 
not  longer  detain  us.  It  is  sufficient  to  say  that  they  have 
not  been  susiaiued. 
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The  third  assignment  is  based  upon  the  overrulinf^  of  the 
motion  to  quash  the  information  as  to  the  second  and  third 
counts.  It  is  earnestly  contended  that  such  counts  are  fatally 
defective  because  it  does  not  affirmatively  appear  therein  that 
the  prosecution  against  Margarete  Stanley  was  still  pending 
in  such  court  at  the  time  of  the  alleged  commission  of  the 
crime  charged  herein.  It  is  urged  that  inasmuch  as  it  is 
alleged  therein  that  sentence  had  already  been  pronounced 
upon  such  defendant,  this  constituted  a  final  judgment  and 
devested  the  trial  judge  of  any  further  jurisdiction  therein. 
The  contention  is  not  borne  out  by  the  information  and  is 
untenable  for  several  reasons.  The  statute  under  which  the 
defendant  was  informed  against  is  very  comprehensive  and 
sweeping  in  its  scope,  as  an  inspection  thereof  will  disclose. 
It  is  also  distinctly  alleged  in  the  information  that  the  de- 
fendant offered  the  alleged  bribe  to  the  judge  of  such  court 
for  the  purpose  of  and  in  order  to  induce  him  "to  modify  and 
reduce  the  sentence"  theretofore  imposed  upon  such  defend- 
ant. The  authorities  cited  by  the  defendant  are  not  in  point, 
and  do  not  sustain  his  contention.  This  court  has  decided 
that  the  right  of  a  defendant  to  make  a  motion  for  a  new 
trial,  within  the  time  provided  by  law,  is  not  forfeited  by  the 
fact  that  sentence  had  been  passed  upon  the  defendant  prior 
to  his  making  such  motion :  Massey  v.  State,  50  Fla.  109,  39 
South.  790.  So,  too,  during  the  same  term  of  court  ^^^  at 
which  the  sentence  is  imposed,  before  the  defendant  has  begun 
serving  such  sentence,  the  trial  judge  has  the  power  to  mod- 
ify such  sentence.  In  this  case  it  does  not  affirmatively 
appear  that  such  defendant  had  begun  serving  her  sentence, 
if  the  defendant  in  the  instant  case  conceived  that  the  infor- 
mation did  not  sufficiently  apprise  him  of  the  crime  with 
which  he  was  charged,  he  should  have  moved  the  court  for 
a  bill  of  particulars :  See  Mathis  v.  State,  45  Fla.  46,  34  South. 
287.  It  is  the  declared  policy  of  the  legislature  as  well  as 
of  this  court  to  uphold  indictments  and  informations  when- 
ever there  has  been  a  substantial  compliance  with  the  statu- 
torv  requirements  therein:  See  Gen.  Stats.,  sees.  3961,  3962; 
Barber  v.  State,  52  Fla.  5,  42  South.  86 ;  Douglass  v.  State, 
53  Fla.  27,  43  South.  424;  Lewis  v.  State,  55  Fla.  54,  45 
South.  998.  We  have  given  the  two  counts  of  the  information 
a  careful  reading,  and  are  of  the  opinion  that  they  are  not 
''so  vague,  indistinct  and  indefinite  as  to  mislead  the  accused 
and  embarrass  him  in  the  preparation  of  his  defense  or  expose 
him  after  ccnviction  or  acquittal  to  substantial  danger  of  a 
new  prosecution  for  the  same  oflVnse."  This  assignment 
must  fail. 

The  fourth  assignment  is  based  upon  the  admitting  in  evi- 
dence, over  the  objections  of  the  defendant,  an  envelope  and 
check.     This  assignment  can  hardly  be  said  to  be  argued  be- 
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fore  us  and  might  be  treated  as  abandoned.  As  we  have 
repeatedly  held,  it  is  not  sufficient  merely  to  repeat  the  error 
assigned  and  submit  that  error  was  committed  by  the  trial 
court.  Unless  the  error  complained  of  is  so  glaring  or  patent 
that  no  argument  is  needed  to  demonstrate  it,  counsel  must 
call  the  attention  of  the  court  to  the  specific  points  upon 
which  he  relies  to  show  error;  otherwise  the  court  will  feel 
warranted  in  treating  such  assignment  as  abandoned :  See 
Iloodless  V.  Jemigan,  46  ^^o  p^f^  231,  35  South.  656,  and 
authorities  there  cited,  and  Phoenix  Ins.  Co.  v.  Bryan,  58  Fla. 
341,  50  South.  576.  We  have  examined  the  bill  of  exceptions 
with  reference  to  this  assignment,  and  are  clear  that  no  error 
was  committed  in  overruling  the  grounds  of  objection  urged. 
AVhat  we  have  said  in  disposing  of  this  assignment  applies 
with  about  equal  force  to  the  sixth,  seventh,  tenth,  twelfth 
and  fourteenth  assignments,  the  only  other  assignments  even 
mentioned  in  the  brief,  the  other  assignments  being  tacitly 
abandoned.  We  do  not  feel  called  upon  to  discuss  these 
assignments,  nor  do  we  see  any  useful  purpose  to  be  accom- 
plished in  so  doing.  Suffice  it  to  say  that  we  have  examined 
tliem  all  and  no  reversible  error  is  made  to  appear  to  us. 
It  follows  that  the  judgment  must  be  affirmed. 

Whitfield,  C.  J.,  and  Cockrell,  J.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 


The  Itight  to  Question  the  Title  or  Avthority  of  a  Judge  or  other 
officer  in  a  collateral  proceeding  is  discussed  in  In  re  Corum.  62 
Kan.  271,  84  Am.  St.  Rep.  382;  State  v.  Barnard,  67  N.  H.  222, 
68  Am.  St.  Eep.  648;  Walcott  v.  Wells,  21  Nev.  47,  37  Am.  St. 
Eep.  478;  note  to  Koepke  v.  Hill,  87  Am.  St.  Rep.  177,  178. 

As  to  Whether  the  Want  of  Authority  or  Qualification  of  a  Judge 
may  be  waived  by  a  party  to  a  proceodinjj,  see  the  note  to  Moses 
V.  Julian,  84  Am.  Dec.  130;  Ex  parte  Hilton,  64  S.  C.  201.  &2 
Am.  St.  Rep.  800;  Ogle  v.  State,  43  Tex.  Cr.  219,  96  Am.  St.  Rep. 
860;  Whitesell  v.  Striekler,  167  Ind.  602,  119  Am.  St.  Rep.  524.  The 
objection  that  the  judge  pro  tempore  who  tried  the  case  was  not 
sworn  cannot  be  urged  on  appeal  when  not  seasonably  raised  in  the 
trial  court:  First  Nat.  Bank  of  Snohomish  v.  Parker,  28  Wash. 
234,  92  Am.  St.  Rep.  828. 
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BASS  V.  RAMOS. 

[58  Fla.  161,  50  South.  945.] 

TRIAL. — A  Charge  Directing  a  Verdict  for  the  defcndaiit 
should  never  be  given  unless  it  is  clear  that  there  is  no  evidence 
whatever  adduced  that  could  in  law  support  a  verdict  for  the  plain- 
titf.  If  the  evidence  is  conflicting,  or  will  admit  of  different  rea- 
sonable inferences,  or  if  there  is  evidence  tending  to  prove  the 
issue  presented  by  the  plaintiff,  it  should  be  submitted  to  the  jury 
as  a  question  of  fact,  and  not  taken  froTn  them  and  passed  upon 
by  the  judge  as  a  question  of  law.     (pp.  1U6,  107.) 

TRIAL — Directing  Verdict  for  Defendant. — Where  it  is  ap- 
parent that  no  evidence  has  been  submitted  upon  which  the  jury 
could  lawfully  find  for  the  plaintiff,  the  judge  may  direct  a  verdict 
for  the  defendant,     (p.  107.) 

TRIAL — Directing  Verdict  for  Defendant. — If  upon  the  evi- 
dence adduced  "a  verdict  for  the  plaintiff  could  lawfully  have  been 
rendered,  a  charge  of  the  court  to  find  for  the  defendant  is  error 
that  necessarily  injures  the  plaintiff,     (p.   107.) 

EJECTMENT — Possessory  Rights — Sufficiency  of  Possession. — 
The  general  rule  in  action^  of  ejectment  that  the  claimant  must 
recover  upon  the  strength  of  his  own  title  does  not  operate  to  pro- 
hibit the  acquisition  of  possessory  rights  which  may  be  enforced 
in  actions  of  ejectment  between  parties  in-  cases  where  the  true 
owner  does  not  iutervene;  but  a  prior  possession,  to  be  effective  as 
against  a  mere  squatter  or  intruder  in  actual  possession,  must  be 
an  actual  unabandoned  possession,     (p.  107.) 

EJECTMENT — Title  Founded  on  Prior  Possession. — A  plaintiff 
may  recover  possession  of  realty  by  virtue  of  a  proper  prior  pos- 
session, for  then  he  recovers  as  much  upon  the  strength  of  his  own 
title  as  if  he  shows  a  good  title  to  the  premises,     (pp.  107,  108.) 

EJECTMENT— Intruder— Plaintiff  Without  Title.— A  plain- 
tiff in  ejectment  without  title  cannot  recover  as  against  a  mere 
intruder  without  title,  if  such  plaintiff  has  not  himself  had  a  prior 
actual  possession  of  the  land.     (p.  108.) 

EJECTMENT — Right  Based  on  Prior  Possession. — A  recovery 
in  ejectment  may  be  had  by  one  without  title  but  who  was  in  prior 
actual  and  proper  possession  of  the  land,  and  such  prior  possession 
need  not  have  been  for  the  statutory  period  necessary  to  mature 
into  a  perfect  title  by  adverse  possession,     (p.  108.) 

EJECTMENT — Title  or  Possession  Sufficient  to  Maintain. — In 
order  to  recover  the  possession  of  lands  by  the  means  of  an  action 
of  ejectment,  the  plaintiff  must  have  either  a  title  to  the  lauds  with 
a  present  right  of  continued  possession,  or  must  have  had  actual 
bona  fide  possession  of  the  lands  with  a  right  to  maintain  a  con- 
tinued possession  when  ousted  by  defendant  and  a  present  right 
to  the  possession  when  the  action  was  begun,      (p.  108.) 

POSSESSION — Right  Founded  upon  Prior  Possession. — In  an 
action  of  ejectment,  if  the  character  of  the  land  is  such  tliat  con- 
tinued, actual  possession  is  apparently  not  allowed  by  law,  or  if 
the  prior  possession  was  not  actual  or  was  unlawful,  or  was  a  mere 
pretense  or  was  that  of  an  intruder  or  trespasser,  there  should  be 
a  showing  of  title  or  right  of  possession  in  order  to  recover  pos- 
session in  ejectment,      (p.  108.) 

EJECTMENT — Presumption  as  to  Lawfulness  of  Possession. — 
While  ordinarily  the  possession  of  land  may  be  presumed  to  be 
lawful,  yet  the  character  of  the  land,  the  time  and  manner  of  pos- 
session^ and  other  apparent   circumstances  may  rebut  a   presumption 
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of  lawful  possession  and  put  the  party  claiming  such  possession  to 
the  proof  of  the  lawfulness  of  the  asserted  possession,     (p.  109.) 

EJECTMENT  —  Land  Under  Navigable  Waters.  —  Private 
parties  cannot  by  ejectment  recover  possession  of  lands  under 
navigable  waters  when  such  parties  have  no  legal  title  to  or  right 
to  use  the  land;  and  even  when  the  title  is  in  private  parties,  a 
recovery  of  possession  is  subject  to  the  rights  of  the  public  in  the 
waters,     (p.  109.) 

EJECTMENT  —  Land  Under  Navigable  Waters.  —  Where  a 
plaintiff  in  ejectment  shows  no  title,  but  only  that  he  had  some  time 
previously  put  a  one-wire  fence  around  land  in  the  waters  of  a 
navigable  bay  including  the  land  in  controversy,  and  employed  some 
one  to  keep  up  the  fence,  the  direction  of  a  verdict  for  the  defend- 
ant in  actual  possession  will  not  be  held  to  be  error,  (pp.  107, 
109.) 

(Syllabi  by  the  court.) 
Avery  &  Avery,  for  the  plaintiff  in  error. 
Sullivan  &  Sullivan,  for  the  defendant  in  error. 

1G3  WHITFIELD,  C.  J.  An  action  of  ejectment  in  the 
statutory  form  was  brought  in  the  circuit  court  for  Escambia 
county,  Florida,  by  0.  L.  Bass  to  recover  from  John  Ramos 
certain  described  lands  with  mesne  profits.  A  plea  of  not 
guilty  was  filed.  At  the  trial  the  judge  instructed  the  jury 
to  return  a  verdict  for  the  defendant,  whereupon  the  plaintiff 
noted  an  exception  and  before  the  jury  retired  the  plaintiff 
took  a  nonsuit  wath  a  bill  of  exceptions  as  authorized  by  the 
statutes :  Gen.  Stats.  1906,  sees.  1490,  1697. 

The  testimony  tended  to  show  that  before  the  defendant 
took  possession  the  plaintiff  had  posts  with  one  wire  between 
them  put  on  two  sides  of  the  space  then  unoccupied  in  the 
waters  of  the  bay  several  feet  deep  and  opposite  to  and 
extending  several  hundred  feet  from  a  designated  lot  in  the 
city  of  Pensacola,  within  which  space  several  hundred  feet 
out  in  the  water  is  the  land  in  controversy ;  that  the  south 
side  of  the  space  was  open  to  the  bay;  that  boats  passed 
through  or  under  the  wire  on  the  posts  erected  by  the  plain- 
tiff;  that  a  person  was  employed  by  the  plaintiff  "to  look 
after  premises  which  he  had  inclosed  and  claimed  in  the 
waterfnmt  of  the  city  of  Pensacola";  that  the  land  was 
located  "as  being  a  part  of  the  waterfront  property  of  the 
city  of  Pensacola";  that  the  wire  was  broken  by  the  stovm, 
but  had  been  repaired  several  times  by  the  man  who  attended 
to  it  for  four  or  five  months  for  the  plaintiff;  that  the  one- 
wire  fence  was  *®^  there  in  a  somewhat  dilapidated  condition 
when  the  defendant  built  a  house  on  the  land. 

On  writ  of  error  taken  by  the  plaintiff  to  a  final  judg- 
ment for  tlie  defendant  it  is  contended  that  the  trial  court 
tarred  in  directing  a  verdict  for  the  defendant. 

A  charge  directing  a  verdict  for  the  defendant  should 
never  be  given  unless  it  is  clear  that  there  is  no  evidence 
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whatever  adduced  that  could  in  law  support  a  verdict  for 
the  plaintiff.  If  the  evidence  is  conflicting,  or  will  admit 
of  ditrerent  reasonable  inferences,  or  if  there  is  evidence 
tending  to  prove  the  issue  presented  by  the  plaintiff,  it 
should  be  submitted  to  the  jury  as  a  question  of  fact,  and 
not  taken  from  them  and  passed  upon  by  the  judge  as  a 
question  of  law:  German-American  Lumber  Co.  v.  Brock, 
55  Fla.  577,  46  South.  740,  and  authorities  cited;  Starks  v. 
Sawyer,  56  Fla.  596,  47  South.  513;  McKinnon  v.  Johnson, 
57  Fla.  120,  48  South.  910;  46  Am.  Dig.  1232. 

Where  it  is  apparent  that  no  evidence  has  been  submitted 
upon  which  the  jury  could  lawfully  find  for  the  plaintiff,  the 
judge  may  direct  a  verdict  for  the  defendant:  Gen.  Stats. 
1906,  sec."  1496;  "Wade  v.  Louisville  etc.  R.  Co.,  54  Fla.  277, 
45  South.  472 ;  Painter  Fertilizer  Co.  v.  DuPont,  54  Fla.  288, 

45  South.  507 ;  American  Process  Co.  v.  Florida  White  Press 
Brick  Co.,  56  Fla.  116,  47  South.  942,  16  Ann.  Cas.  10.54. 
See,   also,   Tedder  v.  Fraleigh-Line-Smith  Co.,  55  Fla.  496, 

46  South.  419 ;  Town  of  Flora  v.  American  Express  Co.,  92 
Miss.  66,  45  South.  149;  46  Am.  Dig.  1239. 

If  upon  the  evidence  adduced  a  verdict  for  the  plaintiff 
could  lawfully  have  been  rendered,  the  charge  of  the  court 
to  find  for  the  defendant  is  error  that  necessarily  injures 
the  plaintiff. 

The  material  evidence  in  support  of  the  plaintiff's  right 
to  recover  possession  of  the  land  sued  for  is  that  he  had 
^**^  one  wire  strung  upon  posts  on  two  sides  of  the  space 
covering  the  land  in  controversy ;  that  he  employed  a  person 
to  look  after  the  premises  for  him;  and  that  the  defendant 
had  subsequently  built  a  boathouse  on  the  land. 

In  connection  with  this  testimony  it  appears  that  the  land 
is  covered  by  the  watere  of  Pensacola  Bay,  a  navigable  water- 
way, and  that  the  land  was  located  as  being  a  part  of  the 
waterfront  property  of  the  city  of  Pensacola.  Even  if  the 
facts  stated  shows  a  prior  actual  possession,  yet  if  the  cir- 
cumstances disclosed  by  the  testimony  are  such  as  to  repel 
any  presumption  that  might  otherwise  exist  that  the  prior 
possession  of  the  plaintiff'  was  lawful,  the  plaintiff  cannot 
recover,  since  he  has  shown  no  title  to  the  land  and  no  riglit 
of  possession  other  than  the  meager  acts  of  prior  possession 
already  stated. 

The  general  rule  in  actions  of  ejectment  that  the  claim- 
ant must  recover  upon  the  strength  of  his  own  title  does  not 
operate  to  prohibit  the  acquisition  of  possessory  rights  which 
may  be  enforced  in  actions  of  ejectment  between  parties  in 
cases  where  the  true  owner  does  not  intervene ;  but  a  prior 
possession,  to  be  effective  as  against  a  mere  squatter  or  in- 
truder in  actual  possession,  must  be  an  actual  unabandouod 
possession.     A  plaintiff"  may  recover  possession  of  realty  by 
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virtue  of  a  proper  prior  possession,  for  then  he  recovers  as 
much  upon  the  strength  of  his  own  title  as  if  he  shows  a  good 
title  to  the  premises.  A  plaintiff  in  ejectment  without  title 
cannot  recover  as  against  a  mere  intruder  without  title,  if 
such  plaintiff  has  not  himself  had  a  prior  actual  possession 
of  the  land:  Seymour  v.  Creswell,  18  Fla.  29. 

"While  a  recovery  in  ejectment  may  be  had  by  one  without 
title,  but  who  was  in  prior  actual  and  proper  possession  of 
the  land,  the  prior  possession  need  not  have  been  for  the 
statutory  period  necessary  to  mature  into  a  perfect  ^^**  title 
bv  adverse  possession:  Jackson  v.  Plaisley,  35  Fla.  587,  17 
South.  631. 

"There  are  circumstances  under  which  a  prior  simple 
occupant  without  legal  title  and  his  grantees  in  possession 
have  a  right  to  eject  a  subsequent  occupant  or  his  grantees. 
....  The  prior  possession  here  contemplated  must  have  been 
an  actual  possession.  Some  of  the  authorities  say  'an  open, 
notorious  and  actual  possession':  Seymour  v.  Creswell,  IS 
Fla.  29,  and  cases  there  cited.  The  rule  is  that  a  wrongful 
ouster  gives  no  title  against  an  actual  occupant  without 
title":  Simmons  v.  Spratt,  20  Fla.  495. 

In  order  to  recover  the  possession  of  lands  by  the  means 
of  an  action  of  ejectment,  the  plaintiff  must  have  either  a 
title  to  the  lands  with  a  present  right  of  continued  possession, 
or  must  have  had  actual  bona  fide  possession  of  the  lands  with 
a  right  to  maintain  a  continued  possession  when  ousted  by 
defendant  and  a  present  right  to  the  possession  when  the 
aittion  was  begun :  Jones  v.  Lofton,  16  Fla.  189 ;  Hartley  v. 
Ferrell,  9  Fla.  374;  Winn  v.  Coggins,  53  Fla.  327,  42  South. 
897;  Harris  v.  Butler,  52  Fla.  253,  42  South.  186,  and  authori- 
ties cited;  Skinner  ^Ifg.  Co.  v.  Wright,  56  Fla.  561,  47  South. 
931:  L'Engle  v.  Reed,  27  Fla.  345,  9  South.  213;  Barco  v. 
Fennell,  24  Fla.  378,  5  South.  9 ;  Carn  v.  Haisley,  22  Fla.  317. 

If  the  character  of  the  land  is  such  that  continued,  actual 
possession  is  apparently  not  allowed  by  law,  or  if  the  prior 
possession  was  not  actual  or  was  unlawful  or  was  a  mere 
pretense,  or  was  that  of  an  intruder  or  trespasser,  there 
sliould  be  a  showing  of  title  or  right  of  possession  in  order  to 
recover  possession  in  ejectment. 

I'nder  the  statute  the  plea  of  not  ^ilty  admitted  the 
possession  of  the  defendant  and  put  the  title  to  the  lands 
in  issue  as  between  the  plaintiff  and  the  defendant.  If 
neither  party  has  title  to  the  land  and  the  prior  possession 
^*''  of  the  plaintiff  was  not  actual  but  was  a  mere  desultory 
possession  without  any  legal  right,  the  plaintiff  cannot  re- 
cover as  against  the  actual  possession  of  the  defendant  unless 
he  shows  some  right  to  the  possession  besides  the  acts  of  prior 
possession  as  disclosed  here. 
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The  lands  in  controversy  appear  to  be  covered  by  the  navi- 
gable waters  of  Pensacola  Bay,  and  the  plaintiff  is  not  shown 
to  be  a  riparian  owner  opposite  the  lands  sued  for  or  to  have 
any  title  to  or  right  to  the  possession  of  the  lands. 

The  mere  possession  of  public  land,  without  title,  will  not 
enable  the  party  to  maintain  a  suit  against  anyone  who  enters 
on  it:  Burgess  v.  Gray,  16  How.  (U.  S.)  48,  14  L.  ed.  839. 
If  this  is  so  as  to  public  land  that  may  be  granted  or  conveyed 
to  private  ownership,  for  a  greater  reason  is  it  so  in  case  of 
lands  held  in  trust  for  public  easements  such  as  land  under 
navigable  waters. 

While  ordinarily  the  possession  of  land  may  be  presumed 
to  be  lawful,  yet  the  character  of  the  land,  the  time  and 
manner  of  possession,  and  other  apparent  circumstances  may 
rebut  a  presumption  of  lawful  possession  and  put  the  party 
claiming  such  possession,  either  present  or  prior  to  an  ouster, 
to  the  proof  of  the  lawfulness  of  the  asserted  possession. 

The  lands  under  the  navigable  waters  belong  to  the  state  in 
its  sovereign  capacity  in  trust  for  all  the  people  of  the  state 
for  the  uses  and  purposes  allowed  by  law.  Even  if  the  state 
by  the  legislative  act  of  1899,  chapter  4802,  Laws  of  Florida, 
or  by  the  riparian  act  of  1856,  or  otherwise,  has  granted  or 
conveyed  the  title  to  the  lands  in  controversy  to  the  city  of 
Pensacola  or  to  riparian  or  other  owners,  the  plaintiff  does 
not  appear  to  be  a  riparian  owner,  and  he  shows  no  title  from 
the  state  or  from  the  city  or  its  grantees. 

Even  if  the  lands  are  subject  to  private  ownership  or 
^*^'^  use,  that  ownership  or  use  is  subordinate  to  the  public 
rights  of  navigation,  etc.,  in  the  waters  as  allowed  by  law. 
Private  parties  cannot  by  ejectment  recover  possession  of 
lands  under  navigable  waters,  when  such  parties  have  no 
legal  title  to,  or  right  to,  use  the  land;  and  even  when  the 
title  is  in  private  parties,  a  recovery  of  the  possession  is 
subject  to  the  rights  of  the  public  in  the  waters:  See  Bork  v. 
United  New  Jersey  R.  &  Canal  Co.,  70  N.  J.  L.  268,  103  Am. 
St.  Rep.  808,  57  Atl.  412,  64  L.  R.  A.  836,  1  Ann.  Cas.  861. 
See  State  v.  Black  River  Phos.  Co.,  27  Fla.  276,  9  South. 
205 ;  Sullivan  v.  Richardson,  33  Fla.  1,  14  South.  692 ;  State 
V.  Gerbing,  56  Fla.  603,  47  South.  353,  22  L.  R.  A.,  N.  S., 
237:  State  v.  Black  River  Phos.  Co.,  32  Fla.  82,  13  South. 
640.  21  L.  R.  A.  189;  Ferrv  Pass  etc.  v.  White  River  etc.. 
57  Fla.  399.  48  South.  643.  22  L.  R.  A..  N.  S.,  345 ;  Broward 
V.  :\rabrv.  58  Fla.  398,  50  South.  826 ;  Illinois  v.  Illinois  Cent. 
R.  Co.,  146  U.  S.  387,  13  Sup.  Ct.  Rep.  110. 

At  most  the  plaintiff  shows  only  the  erection  of  a  sinsrle 
strand  wire  fence  on  two  sides  of  the  land  under  and  through 
which  fence  boats  passed;  and  the  plaintiff  makes  no  show- 
ins:  or  title  or  right  to  exclusive  use  of  the  land  for  any 
purpose. 
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If  the  defendant  is  invading  the  rights  of  riparian  owners 
under  the  statutes  of  this  state,  such  owners  have  the  reme- 
dies afforded  by  law^;  and  for  any  obstruction  of  the  public 
rights  of  navigation,  etc.,  the  proper  authorities  have  their 
remedies  in  behalf  of  the  public. 

The  plaintiff  has  not  shown  title  to  the  lands,  nor  that 
he  was  legally  in  prior  actual  possession  and  was  ousted; 
the  prior  possession  shown,  taken  in  connection  with  the 
character  of  the  land,  rebut  any  presumption  that  such  prior 
possession  was  lawful.  As  there  is  no  testimony  upon  which 
the  plaintiff  could  recover,  the  court  did  not  err  in  directing 
a  verdict  for  the  defendant.  The  judgment  ^**^  entered  on 
the  verdict  for  the  defendant  is  affirmed. 

All  concur,  except  Hoeker,  J.,  absent. 

As  to  What  Property  or  Invasion  of  Possession,  Ejectment  m  Main- 
tainable, see  the  note  to  Butler  v.  Frontier  Tel.  Co.,  116  Am.  St.  Rep. 
568.  Ejectment  to  recover  tide  lands  is  discussed  on  page  576  of 
that  note. 


COUNTY    COMMISSIONERS    OF    HILLSBOROUGH 
COUNTY  V.  JACKSON. 

[58  Fla.  210,  50  South.  423.] 

STATUTES — Repugnant  Provisions  in  Compilation. — The  com- 
missioners who  compiled  the  General  Statutes  under  the  act  of 
1903  were  authorized  "to  revise,  simplify,  arrange  and  consolidate 
all  the  public  statutes  of  the  state  of  Florida,  which  are  general 
and  permanent  in  their  nature,  and  which  shall  be  in  force  in  this 
.state  at  the  time  such  commissioners  shall  make  their  final  report." 
Under  this  authority  if  repugnant  provisions  of  prior  statutes  are 
compiled  and  adopted  in  the  General  Statutes,  it  must  be  presumed 
that  the  repugnancy  was  overlooked,  and  that  it  was  the  intention 
of  the  compilers  and  of  the  legislature  to  bring  forward  the  latest 
expression  of  the  legislative  will.     (p.  112.) 

STATUTES— Conflicting  Provisions  in  Compilation. — Where 
there  are  two  conflicting  sections  of  a  general  compilation  or  code 
of  statute  laws,  that  section  should  prevail  whick  is  derived  from 
a  source  that  can  be  considered  as  the  last  expression  of  the  law- 
making power  in  enacting  separate  statutes  upon  the  same  subject 
(p.  112.) 

STATUTES — Conflicting  Provisions  in  Compilation. — Sections 
976  and  4108  of  the  General  Statutes  of  the  state  of  Florida  ar« 
conflicting,  and  as  section  976  was  the  latest  expression  of  the  legis- 
lature in  enacting  separate  laws  upon  the  same  subject,  such  section 
976  must  prevail  even  though  section  4108  appears  in  the  General 
Statutes  subsequent  in  place  and  numerical  order,  (p.  112.) 
(Syllabi  by  the  court.) 

H.  C.  Gordon,  Victor  Knight  and  D.  A.  De  Vane,  for  the 
plaintiffs  in  error. 

F.  M.  Simonton  and  C.  C.  Wliitaker,  for  the  defendant  in 
error. 
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211  WHITFIELD,  C.  J.  An  alternative  writ  of  manda- 
mus was  issued  from  the  circuit  ceurt  for  Hillsborough  county 
commanding  the  sheriff  to  allow  C.  F.  Woolweaver  to  enter 
the  jail  of  the  county  and  feed  the  prisoners  according  ^^^  to 
a  contract  made  under  section  4108  of  the  General  Statutes 
and  existing  between  the  said  C.  F.  Woolweaver  and  the 
county  of  Hillsborough  for  feeding  the  prisoners,  or  to  show 
cause  for  not  doing  so.  A  demurrer  to  the  alternative  writ 
was  sustained  and  the  proceeding  dismissed.  On  writ  of 
error  it  is  urged  that  the  court  erred  in  sustaining  the  de- 
murrer and  dismissing  the  writ. 

The  question  to  be  determined  is  whether  the  following 
provisions  of  sections  976  and  4108  of  the  General  Statutes 
are  so  conflicting  that  one  must  give  way  to  the  other,  and  if 
so  which  shall  prevail : 

"4108.  (3031.)  Fees  for  Keeping  and  Providing  for 
Prisoners. — The  fees  of  jailers  shall  be:  For  keeping  and 
providing  for  prisoners,  not  more  than  thirty  cents  per  day 
for  each  prisoner  confined,  but  the  county  commissioners  in 
counties  having  more  than  an  average  of  ten  prisoners  may, 
if  they  shall  deem  it  advisable,  advertise  for  proposals  for 
feeding  prisoners  and  may  contract  for  the  feeding  of  the 
same  to  the  lowest  responsible  bidder ;  for  ironing  and  taking 
off  irons  from  prisoners,  fifty  cents,  except  when  prisoners 
are  ironed  or  unironed  in  going  to  or  returning  from  work 
performed  or  to  be  performed  by  direction  of  the  county 
commissioners  no  charge  shall  be  made;  for  medicines  and 
medical  service  and  attendance  to  prisoners,  and  amount  of 
compensation  allowed  physicians'  attendance  on  prisoners  in 
jail  such  amount  as  may  be  allowed  by  the  county  commis- 
sioners; Provided,  Such  prisoners  shall  be  acquitted  and  dis- 
charged, or  shall  be  insolvent  and  unable  to  pay  the  same. 

"976.  Fees  for  Feeding  Prisoners. — The  sheriff  shall 
make  out  and  present  to  the  board  of  county  commissioners, 
at  any  regular  meeting  thereof,  his  bill  for  fees  for  feeding 
prisoners  and  the  period  for  which  the  charge  is  made,  which 
fees  shall  be  as  follows :  For  feeding  ten  ^^^  prisoners  or  less, 
forty  cents  per  day  each ;  and  for  feeding  all  over  ten  pris- 
oners thirty  cents  per  day  eacli ;  and  it  shall  be  the  duty  of 
said  board  to  properly  audit  the  same,  and  order  a  warrant 
drawn  against  the  fine  and  forfeiture  fund  of  the  county 
for  the  sum  found  to  be  due." 

Section  4108  was  originally  enacted  in  1881.  Section  976 
was  originally  enacted  in  1897.  The  commissioners  who 
compiled  the  General  Statutes  under  the  act  of  1903  were 
authorized  "to  revise,  simplify,  arrange  and  consolidate  all 
the  public  statutes  of  the  state  of  Florida,  which  are  general 
and  permanent  in  their  nature,  and  which  shall  be  in  force 
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in  this  state  at  the  time  such  commissioners  shall  make  their 
final  report." 

Under  this  authority  if  repugnant  provisions  of  prior 
statutes  are  compiled  and  adopted  in  the  General  Statutes, 
it  must  be  presumed  that  the  repugnancy  was  overlooked, 
and  that  it  was  the  intention  of  the  compilers  and  of  the 
legislature  to  bring  forward  the  latest  expression  of  the  legis- 
Iptive  will  where  irreconcilable  inconsistency  or  repugnancy 
appears  in  different  sections  of  the  General  Statutes,  without 
reference  to  whether  the  latest  statute  appears  first  or  last  in 
the  General  Statutes:  Steele  v.  State,  61  Ala.  213;  Mobile 
Savings  Bank  v.  Patty,  16  Fed.  751;  Haritwen  v.  The  Louis 
Olsen.^52  Fed.  652;  Olsen  v.  Haritwen,  57  Fed.  815,  6  L.  R. 
A.  608. 

AYhere  there  are  two  conflicting  sections  of  a  general  com- 
pilation or  code  of  statute  laws,  that  section  should  prevail 
which  is  derived  from  a  source  that  can  be  considered  as  the 
Ifist  expression  of  the  law-making  power  in  enacting  separate 
statutes  upon  the  same  subject:  See  Lamar  v.  Allen,  108  Ga. 
158.  33  S.  E.  958;  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  735; 
Lewis'  Sutherland  on  Statutory  Construction,  2d  cd.,  sec.  281. 
See,  also.  Hall  v.  State,  39  Fla.  637,  23  South.  119 ;  State  v. 
Mulbern,  74  Ohio  St.  363,  78  N.  E.  507,  6  Ann.  Cas.  856. 

^^^  The  two  sections  above  quoted  are  confiictinsr,  and  as 
section  976  was  the  latest  expression  of  the  legislature  in 
enacting  separate  laws  upon  the  subject,  it  must  prevail  even 
though  section  4108  appears  in  the  General  Statutes  subse- 
quent in  place  and  numerical  order.  There  is  consequently 
no  authority  for  making  the  contract,  and. the  order  dismiss- 
ing the  alternative  writ  is  affirmed. 

Shackleford  and  Cockrell,  JJ.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 


The  Eule  That  as  Between  Conflicting  Sections  in  the  Same  StaUite 
the  last  in  order  of  arrangement  controls  is  applicable  only  wiion 
there  is  an  irreconcilable  conflict  between  the  different  sections  of 
the  same  act,  and  no  reasonable  construction  will  harmonize  the 
parts:  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  27  Colo.  1, 
83  Am.  St.  Rep.  17.  The  rule  that  what  appears  last  in  a  statute 
is  the  last  expression  of  the  legislative  will  should  not  bo  apjilied 
where  the  provision  standing  first  in  the  act  is  more  in  liarniony 
with  other  statutes  in  pari  materia,  and  especially  when  it  is  in 
harmonv  with  the  unquestionable  general  purpose  of  the  statute  to 
be  interpreted:  State  v.  Bates,  96  Minn.  110,  113  Am.  St.  Rep.  612. 
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ETZLER  V.  BROWN. 

[58  Fla.  221,  50  South.  416.] 

OFFICER— Validity  of  Removal. — Mandamus  Is  the  Proper 
Proceeding  to  test  the  validity  of  the  action  of  a  city  council  in 
expelling  from  office  a  member  of  the  council.  In  such  an  action 
the  court  will  consider  the  entire  proceeding  of  the  council,  includ- 
ing the  issues  in  effect  made  and  the  testimony  taken  before  the 
council  as  shown  by  the  alternative  writ.  If  the  proceedings  were 
illegal  or  fatally  defective,  or  if  the  testimony  wholly  fails  to  sup- 
port the  charges  made,  the  court  will  order  the  officer  restored,  (p. 
115.) 

OFFICER — Proceedings  for  Removal  Where  None  are  Pre- 
acrihed. — Where  no  particular  procedure  is  prescribed  by  which  a 
city  council  may  exercise  its  po^er  to  expel  an  officer  of  the  city, 
such  proceedings  should  be  had  as  will  give  the  person  charged 
an  opportunity  to  be  heard  in  defense  of  any  charges  made  against 
him  for  which  he  may  be  expelled.  If  the  charges  made  warrant 
expulsion,  and  there  is  legal  evidence  in  support  of  the  charges, 
and  the  person  has  had  reasonable  opportunity  to  defend,  action 
taken  by  the  requisite  vote  of  the  council  in  expelling  a  member 
of  the  council  will  not  be  disturbed  by  mandamus  proceedings,  (p. 
115.) 

OFFICER — Malconduct  in  Selling  Influence. — One  intrusted 
with  official  power,  who  violates  his  public  obligation  and  betrays 
his  official  trust  by  selling  his  official  influence  or  vote  in  a  body 
of  which  he  is  a  member,  is  guilty  of  malconduct  in  office,     (p.  115.) 

OFFICER. — Malconduct  in  Offtce,  Like  Misconduct  in  office, 
includes  such  acts  as  amount  to  a  breach  of  the  good  faith  and 
right  action  that  are  impliedly  required  of  all  officers,     (p.  115.) 

OFFICER — Removal — Rules  of  Procedure. — In  expelling  a 
member  of  its  body  a  city  council  does  not  convict  of  a  crime,  and 
it  is  not  essential  that  the  strict  rules  of  criminal  procedure  be 
observed.  Where  no  injury  appears  to  have  been  done  an  expelled 
officer,  it  is  not  necessarily  illegal  for  the  council,  while  in  executive 
session  considering  the  actipn  to  be  taken,  to  receive  and  read  re- 
ports of  a  detective  used  in  the  case,  when  the  action  taken  was 
publicly  done  and  duly  recorded,      (p.  116.) 

OFFICER — Removal — Allegation  of  Charges  of  Malconduct. — 
A  charge  that  in  effect  alleges  that  a  member  of  a  city  council 
agreed  for  a  consideration  to  aid  in  securing  a  valuable  contract 
with  the  city  through  a  constituted  board  of  the  city  and  to  secure 
an  increase  in  the  appropriation  for  tlie  purposes  of  the  contract 
to  undulv  increase  the  profits,  sufficiently  sets  forth  conduct  amount- 
ing to  "disorderly  behavior  and  malconduct  in  office"  for  which 
such  officer  mav  be  expelled  under  the  statute;  and  where  there  is 
eviilence  to  sustain  the  charge  and  no  illegality  appears  in  the  pro- 
ceed ine:s  of  expulsion,  the  courts  will  not  interfere  by  mandamus, 
(p.   116.) 

(Syllabi  by  the   court.) 

Wall  &  ^relvay,  for  the  plaintiff  in  error; 

W.  R.  Rowland  and  C.  C.  Wliitaker,  for  the  defendants  in 
error. 

--•■'  WITTTFTKLD.    C.   J.   The   plaintiff  in   error   obtained 
from   tlie  eireuit  court   for  Hillsborough  count}'  an  altcrna- 
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tive  writ  of  mandamus  commanding  the  city  council  of  the 
city  of  Tampa  to  restore  relator  to  his  office  as  councilman 
of  the  city  of  Tampa,  from  which  he  had  been  expelled  by  the 
council,  or  to  show  cause  for  not  doing  so.  A  motion  to  quash 
the  alternative  writ  was  granted  and  the  proceeding  dis- 
missed. The  relator  took  writ  of  error  and  urges  that  he  was 
illegally  expelled  from  his  office  and  should  be  restored. 

Briefly  stated,  the  alternative  writ  in  effect  alleges  that 
the  relator  was  duly  elected,  qualified  and  acting  as  council- 
man, his  term  not  expiring  till  June,  1910;  that  certain 
charges  of  alleged  malconduct  in  office  were  made  to  the  coun- 
cil against  him ;  that  the  council  unanimously  adopted  a  reso- 
lution suspending  relator  "until  after  the  hearing  and  in- 
vestigation by  this  council  of  the  charges  now  pending  against 
him,"  and  providing  "for  a  hearing  in  a  body  of  the  said 
charges  now  pending  against  councilman  James  E.  Etzler, 
with  all  the  testimony  bearing  upon  the  same ' ' ;  that  another 
resolution  setting  forth  designated  specifications  of  the 
cliarges  against  relator  was  adopted  by  the  council  and  served 
on  the  relator;  that  after  striking  a  plea  in  abatement  and 
also  denying  motion  to  strike  ^^'^  designated  portions  of  the 
resolution  adopted  by  the  council  and  to  quash  certain  of  the 
specifications  of  malpractice  in  office,  the  council  took  testi- 
mony as  set  out  in  the  alternative  writ;  that  the  controversy 
was  by  agreement  submitted  without  argument;  "that  there- 
upon the  council  retired  in  executive  session  to  consider  what 
action  they  should  take,  and  while  in  executive  session,  with- 
out knowledge  of  the  said  petitioner  or  his  attorney,  the  coun- 
cil received  the  daily  reports  made  by  the  detective  North 
mentioned  in  the  said  proceedings,  and  that  some  of  the  mem- 
bers of  the  council  read  at  least  a  portion  of  the  said  reports : 
and  that  afterward,  to  wit,  on  the  same  evening,  the  council 
returned  in  open  session  and  reported  their  findings  in  the 
form  of  a  resolution  introduced  by  T.  B.  Smith,  which  said 
resolution  is  as  follows,  to  wit : 

"Whereas,  certain  charges  have  been  preferred  against  J. 
E.  Etzler,  a  member  of  the  city  council  of  Tampa,  on  the 
ninth  day  of  October,  1908  ; 

"And  whereas,  said  J.  E.  Etzler  has  been  given  a  hearing 
upon  said  charges; 

"And  whereas,  upon  said  hearing  testimony  has  been  sub- 
mitted both  for  and  against  said  charges; 

"And  whereas,  the  city  council  of  Tampa  having  found 
tliat  said  charges  have  been  proven  to  be  true,  and  it  beinc; 
the  opinion  of  two-thirds  of  the  members  of  the  city  council 
t]i;)t  said  charGfes  constitute  malconduct  in  office  on  the  part 
of  the  said  J.  E.  Etzler,  city  councilman  of  the  city  of  Tampa  : 

"Therefore,  be  it  resolved  that  the  said  J.  E.  Etzler  as 
af.;rosaid  be  and  lie  is  liereby  expelled  from  and  as  a  member 
of  the  city  council  of  Tampa." 
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And  that  thereupon  council  for  the  petitioner  demanded 
that  the  roll  be  called  upon  said  resolution,  whereupon  Coun- 
cilman Friend  moved  that  said  resolution  be  adopted,  and 
the  same  having  received  a  second,  it  was  put  to  a  -^°  vote, 
and  said  resolution  was  adopted  by  a  vote  of  eight  yeas  and 
two  nays. 

"That  the  expulsion  of  the  said  J.  E.  Etzler  from  the  said 
city  council  was  unlawful,  illegal  and  in  violation  of  law,  and 
that  the  said  respondents,  in  pursuance  of  said  illegal  and  un- 
lawful expulsion,  are  now  withholding  from  him  his  said 
office  of  councilman  from  the  fourth  ward  of  the  said  city  of 
Tampa,  with  its  privileges,  duties  and  emoluments." 

Mandamus  is  the  proper  proceeding  to  test  the  validity  of 
the  action  of  a  city  council  in  expelling  from  office  a  member 
of  the  council.  In  such  an  action  the  court  will  consider  the 
entire  proceeding  of  the  council,  including  the  issues  in  effect 
made  and  the  testimony  taken  before  the  council  as  shown  by 
the  alternative  writ.  If  the  proceedings  were  illegal  or 
fatally  defective,  or  if  the  testimony  wholly  fails  to  support 
the  charges  made,  the  court  will  order  the  officer  restored: 
See  State  v.  Teasdale,  21  Fla.  652;  Scott  v.  State,  43  Fla. 
396,  31  South,  244. 

Section  1012  of  the  General  Statutes  provides  that  "two- 
thirds  of  the  council  may  expel  a  member  of  the  same  or  other 
officer  of  the  city  or  town  for  disorderly  behavior  or  malcon- 
duct  in  office." 

No  particular  procedure  is  prescribed  by  which  the  council 
may  exercise  its  power  to  expel  an  officer  of  the  city,  but 
such  proceedings  should  be  had  as  will  give  the  person  charged 
an  opportunity  to  be  heard  in  defense  of  any  matters  alleged 
against  him  for  which  he  may  be  expelled.  If  the  matters 
alleged  warrant  expulsion,  and  there  is  legal  evidence  in  sup- 
port of  the  charges,  and  the  person  has  had  reasonable  oppor- 
tunity to  defend,  action  taken  by  the  requisite  vote  of  the 
council  in  expelling  a  member  of  the  council  will  not  be  dis- 
turbed by  mandamus  proceedings. 

^^**  The  court  will  determine  whether  the  charges  made 
and  considered  would,  if  proven,  amount  to  "disorderly  be- 
havior or  malconduct  in  office." 

"One  who  is  intrusted  with  official  power,  violates  his  pub- 
lic obligation,  betrays  his  official  trust,  and  loses  the  public 
confidence  by  selling  his  official  influence  or  vote  in  a  body 
of  which  he  is  a  member,  is  guilty  of  disorderly  conduct"  in 
office :  State  v.  Common  Council  of  Jersev  City,  25  N.  J.  L. 
536 ;  State  v.  Teasdale,  21  Fla.  652. 

^lalconduct  in  office,  like  niiseondact  in  office,  includes  such 
acts  as  amount  to  a  breach  of  the  good  faith  and  riiz'ht  action 
that  are  tar-itlv  required  of  all  officers:  See  3  Words  and. 
Phrases,  4296,  4532. 
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The  chargfe  here  is  in  effect  that  the  relator  ag^reed  for  a  con- 
sideration to  aid  in  securins:  a  valuable  contract  with  the  city 
of  Tampa  through  a  constituted  board  of  the  city,  and  to 
secure  an  increase  in  the  appropriation  for  the  purposes  of 
the  contract  to  unduly  increase  the  profits.  There  is  evidence 
to  sustain  the  charge,  and  it  is  clear  that  such  conduct  was 
both  "disorderly  behavior  and  malconduct  in  office"  within 
the  meaning  of  the  statute  under  which  the  expulsion  was 
had. 

In  refusing  to  rescind  or  to  strike  out  a  resolution  or  parts 
of  a  resolution,  and  in  striking  a  plea  in  abatement  relating 
to  the  charge  and  the  proceedings  to  be  had  thereon,  no  pro- 
vision or  principle  of  law  was  violated  by  the  council,  and  no 
injury  to  the  relator  appears. 

Even  if,  while  in  executive  session  considering  what  action 
to  be  taken,  the  council  received  the  daily  reports  of  a  de- 
tective used  in  the  case,  and  some  of  the  members  read  at 
least  a  portion  of  said  reports,  such  a  course  is  not  per  se 
illegal  or  even  reprehensible,  and  it  does  not  appear  that  the 
result  was  thereby  affected  or  the  relator  --''  injured.  The 
action  taken  by  the  council  was  publicly  done  and  so  recorded. 

The  council  was  not  trying  the  relator  for  the  purpose  of 
convicting  him  of  a  crime,  and  the  strict  rules  of  criminal 
procedure  were  not  essential  where  no  substantial  rights  of 
the  relator  were  denied  to  him. 

The  mere  fact  that  an  ordinance  of  the  city  provides  that 
members  of  the  city  council  shall  not  be  directly  or  indirectly 
interested  in  any  contract  with  the  city,  and  that  they  may 
be  suspended  from  office  for  that  cause,  does  not  render  that 
the  only  cause  for  which  an  expulsion  may  be  had  under  the 
statute  for  "disorderly  behavior  or  malconduct  in  office." 

The  adoption  by  a  city  council  of  dift'erent  resolutions  upon 
a  subject  for  which  a  member  of  the  council  may  be  expelled 
is  not  twice  placing  of  the  person  charged  in  jeopardy.  Xor 
is  a  provision  in  a  resolution  that  if  the  charges  are  proven 
the  relator  is  guilty  of  disorderly  behavior  and  malconduct 
in  office,  and  should  be  expelled,  a  prejudgment  of  the  charge 
referred  to. 

No  illegality  appears  in  the  proceedings,  and  as  the  charge 
made  warranted  expulsion  and  is  supported  by  competent 
evidence,  the  finding  of  the  council  upon  the  evidence  should 
not  be  disturbed  on  this  proceeding.  No  fundamental  prin- 
ciple of  law  affecting  the  rights  of  the  relator  appears  to 
have  been  violated  in  the  action  of  the  council  expelling  liim 
from  his  office  as  a  councilman,  and  the  order  of  the  court  dis- 
missing the  mandamus  proceeding  is  affirmed, 

Shackleford  and  Cockrell,  JJ.,  concur. 

Taylor,  Iloeker  and  Parkhill.  JJ.,  concur  in  the  opinion. 

FrrnofaJ  frnw  Ofjjcr  for  Cav^^e  is  the  subject  of  a  receut  note  to 
WcXifr  V.  Watei-bury,  L'iG  Am.  St.  Rep.  250. 
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OWENS  V.  WILSON. 

[58  Fla.  335,  50  South.  674.] 

APPEAL. — ^Upon  Writ  of  Error  to  an  Order  Granting  New 
Trial,  tlie  only  questions  to  be  considered  are  those  involved  in  such 
order,     (p.  117.) 

LANDLORD  AND  TENANT — Distress. — New  Trials  may  be 
granted  in  distress  proceedings,     (p.  117.) 

LANDLORD  AND  TENANT — Distress.— The  Cessation  of  the 
Relationship   of  landlord   and  tenant   does  not   destroy   the   statutory 
remedy  by  distress  as  to  rent  theretofore  accrued,     (p.  118.) 
(Syllabi  by  the  court.) 

Da  Vant  &  Da  Vant,  for  the  plaintiff  in  error. 
F.  B.  Cooglar,  for  the  defendants  in  error. 

33»  COCKRELL,  J.  This  is  a  writ  of  error  addressed  to 
the  grant  of  a  new  trial  upon  verdict  for  the  defendant  in  a 
distress  proceeding.  Upon  such  a  writ,  unlike  one  directed 
^^^  to  a  final  judgment,  the  only  questions  to  be  considered 
ar€  those  involved  in  the  order  granting  the  new  trial:  Jones 
V.  Jacksonville  Electric  Co.,  56  Fla.  452,' 47  South.  1. 

It  is  insisted  that  distress  proceedings  are  entirely  regu- 
lated by  statute,  and  as  the  statute  provides  for  appeals  and 
is  silent  as  to  motions  for  new  trials,  such  procedure  is  for- 
bidden by  implication.  There  may  be  authority  for  this  posi- 
tion in  some  code  states,  but  we  see  no  occasion  for  adopting 
such  construction  here.  Our  statute  provides  merely  the 
manner  and  time  within  which  such  motions  are  to  be  made, 
and  does  not  prescribe  or  limit  the  class  of  actions  where 
permitted.  It  is  a  wholesome  and  ancient  method  of  correct- 
ing promptly  and  inexpensively  errors  that  may  creep  into 
the  rulings  of  the  court  or  findings  of  the  jury,  and  the 
silence  of  the  statute  does  not  inhibit  its  use. 

A  plea  was  interposed  to  the  distress  affidavit,  which  serves 
the  office  of  a  declaration,  to  the  effect  that  the  relation  of 
landlord  and  tenant  did  not  exist  when  the  proceedings  were 
commenced.  Issue  was  joined  upon  this  plea  and  was  sub- 
mitted to  the  jury,  upon  evidence  in  its  support. 

We  think  this  plea  tendered  an  immaterial  issue,  thus 
calling  for  a  new  trial:  Jones  v.  Shomaker,  41  Fla.  232,  26 
Sonth!  191. 

While  at  the  common  law  it  would  seem  that  with  the  ex- 
piration of  the  landlord's  title  the  right  to  distress  ceased, 
yet  in  many  respects  writs  of  distress  have  been  modified  by 
statute,  and  in  this  respect  the  right  has  been  enlarged.  The 
statute,  General  Statutes,  section  2240,  gives  the  writ  to  "Any 
person  to  whom  any  rent  or  money  for  advances  may  be  due." 
Again,  a  lien  is  givcni  to  "  F.very  person  to  wliom  rent  may  be 
due  ....  upon  all  property  of  the  defendant":  Gen.  Stats., 
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^^"^  par.  2237.  The  question  is  whether  the  relation  of  land- 
lord and  tenant  existed  at  the  time  the  right  of  action  accrued, 
not  at  the  time  the  action  began.  It  has  been  held  under 
similar  statutes  in  Georgia  and  Texas  that  the  cessation  of 
the  relationship  did  not  destroy  the  right  to  the  writ:  Tyner 
V.  Slappy,  74  Ga.  364 ;  Meyer  v.  Oliver,  61  Tex.  584. 
It  follows  that  the  order  be  affirmed. 

Whitfield,  C.  J.,  and  Shaekleford,  J.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 


Distress  for  Bent  ia  the  subject  of  a  note  to  Lichtenhaler  v. 
Thompson,  15  Am.  Dec.  584.  Statutes  which  enlarge  the  common- 
law  remedy  by  distress  are  strictly  interpreted:  Kellogg  Newspaper 
Co.  V.  Peterson,  162  111.  158,  53  Am.  St.  Eep.  300.  Where  a  tenant 
for  a  term  certain  has  underlet  a  portion  of  the  premises  and  sur- 
rendered his  lease,  the  subtenant  remaining  in  possession,  his  goods 
cannot  be  distrained  for  rent  owing  by  a  subsequent  tenant,  to 
whom  the  landlord  has  leased  the  whole  premises  after  the  sur- 
render: Hessel  v.  Johnson,  129  Pa.  173,  15  Am.  St.  Kep.  716. 

Forcible  Entry  and  Detainer  is  the  subject  of  a  note  to  Wilson  v. 
Campbell,  121  Am.  St.  Eep.  369. 

Unlairful  Detainer  is  the  subject  of  a  note  to  Washington  v.  Moore, 
120  Am.  St.  Eep.  32. 


HINSON  V.  STATE. 

[59  Fla.  20,  52  South.  194.] 

EVIDENCE  OF  REPUTATION— Who  may  Give  Testimony.— 

While  a  witness  is  not  competent  to  testify  to  the  reputation  of 
another  person  unless  he  can  say  he  believes  he  knows  the  general 
reputation  of  such  person  in  the  community,  yet  one  who  has  been 
personally  acquainted  with  another  for  a  considerable  length  of  time, 
and  who  has  been  in  a  position  where  he  probably  would  have  heard 
that  other's  reputation  talked  about  were  it  the  subject  of  comment, 
and  who  has  never  heard  it  questioned,  may  testify  to  the  good 
reputation  of  such  person.  Such  a  witness  may  testify  to  good 
reputation  by  saying  that  he  has  never  heard  anything  said  against 
the  person,     (p.  119.) 

EVIDENCE  OF  REPUTATION— Scope  of  Inquiry— Cross- 
examination. — ^The  inquiry  should  be  whether  the  witness  knows  the 
general  reputation  of  the  person  whose  character  is  in  issue  in  the 
given  community  and  as  to  the  trait  or  quality  in  question.  When 
the  witness  answers  that  question  in  the  allirmative,  the  founda- 
tion for  proving  what  that  reputation  is  has  been  sufficiently  laid, 
and  the  witness  thus  laying  such  foundation  should  be  permitted  to 
go  on  and  testify  as  to  what  the  reputation  is,  without  being  in- 
terrupted by  a  cross-examination  to  test  the  extent  and  sources 
of  his  information  as  to  such  character.  The  proper  practice  in 
testing,  by  cross-examination,  the  extent  and  sources  of  the  knowl- 
edge or  information  of  such  impeaching  witness  is  to  defer  it  until 
the  witness  has  been  turned  over  in  regular  order  for  cross-examina- 
tion in  general  at  the  close  of  the  examination  in  chief,  (pp.  119, 
120.) 

(Syllabi  by  the  court.) 
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Bryan  &  Bryan  and  I.  L.  Farris,  for  the  plaintiff  in  error. 
Park  Trammell,  attorney  general,  for  the  state. 

2*  iPARKHILL,  J.  The  plaintiff  in  error  was  convicted 
in  the  criminal  court  of  record  for  Duval  county  of  grand 
larceny,  and  alleges  error. 

G.  W.  Russell  testified  that  he  had  known  the  defendant 
about  four  years,  E.  N.  Gasque  had  known  him  eight  years, 
E.  P.  Douglass,  city  marshal,  had  known  him  in  Jacksonville 
since  1889,  W,  S.  Seward  had  known  him  there  eight  or  nine 
years  before  his  aiTcst.  We  think  these  witnesses  ought  to 
have  been  permitted  to  testify  as  to  general  reputation  of  the 
defendant  for  honesty  and  integrity  in  the  community  where 
he  lived  prior  to  his  arrest  upon  this  charge,  even  though  they 
admitted  that  ^^  they  had  never  heard  anyone  discuss  the 
defendant's  reputation  prior  to  that  time. 

A  witness  is  not  competent  to  testify  to  the  reputation  of 
another  person  unless  he  can  say  that  he  believes  he  knows 
the  general  reputation  of  such  person  in  the  community. 
While  the  knowledge  of  the  witness  must  extend  to  the  other's 
general  reputation,  one  who  has  been  personally  acquainted 
with  another  for  a  considerable  length  of  time,  and  who  has 
been  in  a  position  where  he  probably  would  have  heard  that 
other's  reputation  talked  about  were  it  the  subject  of  com- 
ment, as  seems  to  be  the  case  with  the  witnesses  here,  and 
who  has  never  heard  it  questioned,  may  testify  to  the  good 
reputation  of  such  person.  Such  a  witness  may  testify  to 
good  reputation  by  saying  that  he  has  never  heard  anything 
said  against  the  person :  3  Ency.  of  Ev.  43 ;  2  Wigmore  on 
Evidence,  pars.  1612,  1614;  People  v.  Van  Gaasback,  189  N. 
Y.  408,  82  N.  E.  718,  22  L.  R.  A.,  N.  S.,  650,  12  Ann.  Cas. 
745,  where  will  be  found  a  comprehensive  note. 

In  Lemons  v.  State,  4  W.  Va.  755,  6  Am.  Rep.  293,  the 
court  points  out  that  the  absurdity  of  the  rule  against  negative 
testimony  becomes  more  apparent  when  it  is  remembered  that 
the  more  unsullied  and  exalted  the  character,  the  less  likely 
it  is  ever  to  be  called  in  question,  or  spoken  of,  and  conse- 
quently more  difficult  to  sustain  than  characters  of  a  far  less 
worth,  because  the  latter  had  been  the  subject  of  conversation 
and  speculation  in  the  community,  while  the  former  had  not. 
We  observe  that  in  several  instances,  after  the  witnesses 
had  answered  the  preliminary  question  and  before  saying 
what  the  reputation  of  the  defendant  was,  they  were  cross- 
examined  as  to  the  grounds  for  their  belief  that  they  had 
such  knowledge.  We  notice  also  that  sometimes  tlie  witnesses 
were  asked  if  they  knew  the  reputation,  not  the  -^  general 
rei)utation,  of  the  defendant  in  the  community  for  honesty. 

The   inquiry   should   be  whether    the    witness    knows    the 
general  reputation  of  the  person  whose  character  is  in  issue 
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in  the  given  community,  and  as  to  the  trait  or  quality  in 
question.  When  the  witness  answers  that  question  in  the 
affirmative,  the  foundation  for  provincj  what  that  reputation 
IS  has  been  sufficiently  laid,  and  the  witness  thus  laying  such 
foundation  should  be  permitted  to  go  on  and  testify  as  to 
what  the  reputation  is,  without  being  interrupted  by  a  cross- 
examination  to  test  the  extent  and  sources  of  his  information 
as  to  such  character.  The  proper  practice  in  testing,  by 
cross-examination,  the  extent  and  sources  of  the  knowledge  or 
information  of  such  impeaching  witness  is  to  defer  it  until 
the  witness  has  been  turned  over  in  regular  order  for  cross- 
examination  in  general  at  the  close  of  the  examination  in 
chief:  Nelson  v.  State,  32  Fla.  244,  13  South.  361. 
The  judgment  is  reversed. 

All  concur,  except  Taylor,  J.,  absent  on  account  of  illness. 


Evidence  of  Good  Character  for  the  purpose  of  creating  a  doubt  of 
a  defendant's  guilt  is  the  subject  of  a  note  to  People  v.  Bonier, 
103  Am.  St.  Rep.  888.  According  to  State  v.  Dickerson,  77  Ohio 
St.  34,  122  Am.  St.  Rep.  479,  the  accused,  under  a  charge  of  homi- 
cide, is  entitled  to  introduce  evidence  of  his  character  for  peace 
and  quietness,  and  is  not  limited  to  proving  what  people  may  have 
said  of  him,  as  to  his  being  or  not  being  a  quiet  and  peaceable 
man,  but  is  entitled  to  inquire  as  to  his  character  from  those 
acquainted  with  him,  and  they  are  authorized  to  speak  from  his 
general  peaceable  and  quiet  conduct,  and  from  not  having  known 
or  heard  anything  to  the  contrary;  but  in  cross-examination  of 
witnesses  as  to  the  good  character  of  the  accused,  it  is  not  per- 
missible to  prove  that  prior  to  the  commission  of  the  alleged  crime, 
they  had  heard  rumors  in  the  community  of  his  residence  that  he 
had  committed  certain  other  crimes.  According  to  State  v.  Lee, 
22  Minn.  407,  21  Am.  Rep.  769,  negative  evidence  of  character  is 
competent;  for  instance,  the  testimony  of  a  witness  who  swears 
that  he  has  been  acquainted  with  an  accused  person  for  a  consider- 
able time,  under  such  circumstances  that  he  would  be  more  or  less 
likely  to  have  heard  what  was  said  about  him,  and  has  neve?r 
heard  any  remark  about  his  character — the  fact  that  a  person's 
character  is  not  talked  about  at  all  being  excellent  evidence  that 
he  gives  no  occasion  for  censure,  or,  in  other  words,  that  his  charac- 
ter is  good.  But  in  Holmes  v.  State,  88  Ala.  26,  16  Am.  St.  Rep. 
17,  it  is  held  that  a  witness  is  incompetent  to  testify,  either  affirm- 
atively or  negatively,  as  to  character,  who  knows  nothing  of  the 
reputation  borne  by  the  defendant  in  the  neighborhood  in  which 
he  lived,  or  where  he  was  known,  and  who  was  not  in  such  posi- 
tion, as  to  defendant's  residence  or  acquaintances,  that  the  fact 
of  his  not  hearing  anything  against  him  would  have  any  tendency 
to  show  that  nothing  had  been  said,  and  that  therefore  his  charac- 
ter was  good. 
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ESCAMBIA  LAND  AND  MANtJFACTURING  CO:\rPANY 
V.  FERRY  PASS  INSPECTORS  AND  SHIPPERS 
ASSOCIATION. 

[59  Fla.  239,  52  South.  715.] 

LEASE. — Two  Separate  Instruments  Under  Seal,  Executed  by 

the  parties  at  the  same  time,  one  au  indenture  of  lease,  the  other 
in  the  nature  of  a  defeasance  which  defeats  the  force  or  operation 
of  the  lease,  must  be  read  and  construed  together  as  one  contract. 
(p.  122.) 

WORDS  AND  PHRASES,— The  Word  "Defeasance"  is  "fetched 
from  the  French  word  'defaire,'  i.  e.,  to  defeat  or  undo,  'infectum 
reddere  quod  factum.'  ....  The  true  meaning  of  this  language  i» 
to  make  void  the  principal  deed."     (By  the  editor.)      (p.  123.) 

LEASE — Shore  Between  High  and  Low  Water  Mark. — A  con- 
tract whereby  one  party  leases  to  another  the  shore  or  space  be- 
tween high  and  low  water  mark,  a  part  of  the  bed  of  a  navigable 
stream  the  title  to  which  is  in  the  state  in  trust  for  the  public, 
and  the  riparian  rights  which  are  concurrent  with  the  rights  of 
other  inhabitants  of  the  state  and  must  be  exercised  subject  to  the 
rights  of  others  is  void,  as  being  illegal  and  contrary  to  public 
policy,     (p.  124.) 

ILLEGAL  CONTRACT. — Courts  will  Take  Notice  of  Their 
Own  Motion  of  illegal  contracts  which  come  before  them  for  ad- 
judication, and  will  leave  the  parties  where  they  have  placed  them- 
selves,    (p.  125.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Reeves  &  "Watson,  for  the  plaintiff  in  error. 

John  C.  Avery,  for  the  defendant  in  error. 

240  PARKIIILL,  J.  On  the  twenty-second  day  of  April. 
1907,  the  plaintiff  in  error  and  the  defendant  in  error  entered 
into  two  agreements.  The  one  was  an  indenture  of  lease 
under  seal,  whereby  the  Escambia  Land  and  ^Manufacturing 
Company  did  let  and  rent  to  the  Ferry  Pass  Inspectors  and 
Shippers  Association  for  a  period  of  five  years  from  the 
twelfth  day  of  April,  1907,  "the  use  of  twenty  (20)  feet  of 
the  following  portions  of  the  river  front  of  certain  lands 
upon  the  Escambia  river  in  said  county  of  Escambia,  and  in 
township  one  (1)  north,  range  thirty  (30)  west,  to  wit"; 
then  follows  a  more  particular  description  of  the  premises,  for 
the  yearly  rental  of  five  hundred  and  fifty  ($550)  dollars 
per  year,  payable  semi-annually  in  advance,  on  the  first  day 
of  I\ray  and  the  first  day  of  November  of  each  year.  It  was 
further  provided:  "The  term  'River  Front'  as  used  in  this 
instrument  means,  and  shall  be  construed  to  include,  a  strip 
of  land  twenty  (20)  feet  wide  and  extending  back  from  the 
higli-water  mark,  as  well  as  all  the  land  below  high-water 
mark,  and  all  the  riparian  rights  incident  to  the  ownership 
of  said  land  the  waterfront  of  which  is  leased  by  this  in- 
strument." 
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^**  By  means  of  the  other  instrument,  likewise  under  seal, 
the  said  parties  further  agreed: 

"This  agreement,  made  this  22nd  day  of  April,  1907,  by 
and  between  the  Escambia  Land  &  Manufacturing  Company, 
a  corporation,  and  the  Ferry  Pass  Inspectors'  &  Shippers' 
Association,  a  corporation,  wdtnesseth:  That,  whereas,  the 
parties  have  this  day  executed  the  contract  of  lease  for  twenty 
(20)  feet  of  the  w^ater  front  of  certain  property  situated  on 
the  Escambia  River  in  said  county  of  Escambia  and  in  Town- 
ship One  (1)  North,  Range  Thirty  (30)  West  and  Township 
One  (1)  South,  Range  Thirty  (30)  West,  more  particularly 
described  in  said  indenture: 

"Now,  it  is  understood  and  agreed  that  the  party  of  the 
second  part  is  to  institute  suit  against  the  AVliite  River  In- 
spectors &  Shippers  Association,  a  corporation,  to  enjoin  and 
restrain  said  last  named  corporation  from  the  use  of  said 
property  and  the  riparian  rights  incidental  thereto,  and  that 
if  said  suit  shall  result  adversely  to  the  party  of  the  second 
part,  that  is,  if  the  court  shall  hold  that  the  White  River 
Inspectors  &  Shippers  Association  has  the  right  to  use  said 
water  front  for  the  purposes  against  the  use  of  which  said 
injunction  is  sought,  that  then  the  aforesaid  indenture  of 
lease  between  the  parties  of  the  first  and  second  part  shall  be 
cancelled  and  annulled  and  the  parties  thereto  shall  be  re- 
leased from  any  and  all  liability  arising  therefrom." 

A  suit  was  instituted  by  the  Ferry  Pass  Inspectors  and 
Shippers  Association  against  the  White  River  Inspectors 
and  Shippers  Association  and  was  brought  here,  and  will  be 
found  reported  in  57  Fla.  399,  48  South.  643,  22  L.  R.  A., 
N.  S.,  345.  After  that  decision  the  suit  was  dismissed  by 
the  plaintiff.  Thereupon  the  plaintifip  in  the  instant  case, 
the  Escambia  Land  and  Manufacturing  Company,  terminated 
the  lease  by  re-entry  on  January  23,  1909,  and  seeks  to 
recover  the  rental  -"*^  alleged  to  be  due  up  to  that  time,  the 
lessee  having  paid  no  rental,  claiming  a  release  therefrom 
because  the  said  suit  instituted  against  the  White  River  In- 
spectors and  Shippers  Association  has  resulted  adversely  to 
the  Ferry  Pass  plaintiff;  that  is,  that  this  court  held  that  the 
White  River  Inspectors  and  Shippers  Association  has  the 
right  to  use  said  waterfront  for  the  purposes  against  the  use 
of  which  said  injunction  was  sought. 

The  court  below  held  with  the  contention  of  the  defendant 
herein,  and  we  must  construe  the  contract  which  is  contained 
in  the  two  separate  instruments.  These  two  instruments  must 
be  read  and  construed  together.  The  second  instrument  pro- 
viding for  the  institution  of  the  suit  against  the  Wliite  River 
Inspectors  and  Shippers  Association  is  in  the  nature  of  a 
■defeasance  which  defeats  the  force  or  operation  of  the  other 
deed.     Lord  Coke  has  given  a  very  correct  definition  of  a 
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"defeasance"  in  stating  its  derivation.  "It  is, "says  he  (Coke 
on  Littleton,  236b),  "fetched  from  the  French  word  'de- 
faire';  i.  e.,  to  defeat  or  undo,  'infectum  reddere  quod  fac- 
tum.' "  The  true  meaning  of  this  language  is  to  make  void 
the  principal  deed:  See  Flagg  v.  Mann,  2  Sum.  486,  Fed.  Cas. 
No.  4847;  2  Words  and  Phrases,  p.  1930;  Simmons  v.  West 
Virginia  Ins.  Co.,  8  W.  Va.  474  (citing  Bouvier's  Law  Dic- 
tionary). 

The  eifeet  of  the  defeasance  in  the  instant  case  is  to  defeat 
the  force  or  operation  of  the  contract  of  lease,  to  undo  it, 
cancel  and  annul  it,  and  to  release  the  parties  thereto  "from 
any  and  all  liability  arising  therefrom,"  if  the  court  shall 
hold  that  the  White  River  association  has  the  right  to  use 
said  waterfront.  If  the  effect  of  the  defeasance  is  to  release 
the  parties  from  liability  for  the  rental  only  after  the  decision 
of  the  court  upon  the  rights  of  the  White  River  association, 
then  its  language  should  have  been  "to  release  the  parties 
thereto  from  any  and  all  liability  arising  thereafter";  but 
the  language  of  the  contract  is  that  ^'*^  upon  a  decision 
adversely  to  the  Ferry  Pass  association  and  in  favor  of  the 
White  River  association  the  parties  shall  be  released  from 
any  and  all  liability  arising  therefrom;  that  is,  from  the  terms 
of  the  lease. 

The  release  of  liability  provided  for  is  in  reference  to  the 
nature  of  the  liability,  that  is,  the  liability  arising  from  the 
lease,  and  does  not  have  reference  to  the  time  when  the  lia- 
bility shall  cease,  but  covers  any  and  all  liability  arising 
from  the  lease  in  clear  and  unambiguous  language. 

The  language  of  the  defeasance  is  clear.  It  provides  that 
if  said  suit  shall  result  in  a  certain  way,  "that  then  [in  that 
event]  the  aforesaid  indenture  of  lease  between  the  parties  of 
the  first  and  second  part  shall  be  canceled  and  annulled  and 
the  parties  thereto  shall  be  released  from  any  and  all  liability 
arising  therefrom."  "Any  and  all  liability  arising  there- 
from" means  any  and  all  liability  growing  out  of  or  having 
its  origin,  life  and  existence  in  the  contract.  "Any  and  all 
liability"  does  not  mean  some  of  the  liability,  as,  for  in- 
stance, liability  for  rental  after  the  decision  of  the  court  upon 
the  question  mentioned,  but  any  and  all  liability  gro-vving  out 
of  or  having  its  existence  in  the  contract,  whether  before  or 
after  the  decision  of  the  court  upon  the  rights  of  the  White 
River  association.  The  provision  that  if  the  court  shall  hold 
the  White  River  association  has  the  right  to  use  said  water- 
front, that  then  the  indenture  of  lease  shall  be  annulled, 
means  that  in  the  event  mentioned  and  suit  be  brought  on  the 
lease,  the  court  shall  annul  the  lease  or  hold  it  void  and  of  no 
effect.  This  the  lower  court  did,  and  the  action  of  the  court 
was  correct,  as  the  demurrer  to  the  plea  setting  up  these 
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matters  admitted  that  the  court  held  the  White  River  asso- 
ciation had  the  risrht  to  use  the  said  waterfront. 

The  defendant  did  not  pay  the  rental.  The  plaintiff  is 
suing  to  recover  it.  If  the  rental  sued  for  did  not  arise 
from,  g'row  out  of  or  have  its  existence  in  the  contract,  the 
^•*^  plaintiff  is  not  entitled  to  recover,  for  this  suit  is  brousrht 
to  recover  under  the  express  contract.  If  the  rents  sued  for 
did  arise  from,  g:row  out  of  or  .have  their  existence  in  the 
contract,  the  defendant  is  released  therefrom  by  the  very 
words  of  the  contract  by  the  court's  holding  that  the  White 
River  association  has  the  right  to  use  said  waterfront.  But 
that  is  not  all.  The  plaintiff  must  fail  in  this  suit  for  an- 
other reason.  Upon  its  face,  the  contract  on  which  this  suit 
is  brought  is  void,  as  being  illegal  and  contrary  to  public 
policy.  By  the  terms  of  the  contract  the  plaintiff  undertook 
to  lease  to  the  defendant  the  river  front  and  the  riparian 
rights  incident  thereto  to  the  exclusion  of  the  use  thereof  by 
the  WHiite  River  association.  This  the  lessor  had  no  right  to 
do.  In  the  Ferrv  Pass  Inspectors  etc.  Assn.  v.  White  River 
Inspectors  etc.  Assn.,  57  Fla.  399,  48  South.  643,  22  L.  R.  A., 
X.  S.,  345.  this  court  held  that  "the  shore  or  space  between 
high  and  low  water  mark  is  the  part  of  the  bed  of  navigable 
Maters,  the  title  to  which  is  in  the  state  in  trust  for  the  public. 
If  the  owner  of  the  land  has  title  to  high-water  mark,  his  land 
borders  on  the  water,  since  the  shore  to  high-water  mark  is  a 
part  of  the  bed  of  the  waters,  that  if  it  is  a  navigable  water- 
way he  has,  as  incident  to  such  title,  the  riparian  rights  ac- 
corded   to    the    common    law    to    such   an  owner A 

riparian  owner  may  use  the  navigable  waters  and  the  lands 
thereunder  opposite  his  land  for  purposes  of  navigation  and 
of  conducting  commerce  or  business  thereon,  but  such  right  is 
only  concurrent  with  that  of  other  inhabitants  of  the  state, 

and  must  be  exercised  subject  to  the  rights  of  others 

In  the  absence  of  a  valid  grant  from  the  state,  no  riparian 
owner  or  other  person  has  an  exclusive  right  to  do  business 
upon  public  waters  of  the  state,  whether  such  waters  are  in 

front  of  the  land  of  the  riparian  owner  or  not While 

the  complainant  and  the  defendant,  in  common  with  all  other 
inhabitants  of  the  ^"*^  state,  have  a  right  to  use  the  waters 
of  the  navigable  streams  and  the  lands  thereunder,  including 
the  shore  or  space  between  high  and  low  water  mark,  for 
purposes  of  navigation  and  the  transportation  of  logs  there- 
over, neither  the  complainant  nor  the  defendant  has  such 
right  to  the  exelnsion  of  its  lawful  exercise  by  the  other  or  by 
any  other  inhabitant  of  the  state." 

The  contract  here  is  to  lease  the  shore  or  space  between 
high  and  low  water  mark,  a  ])art  of  the  bed  of  a  navigable 
stream,  the  title  to  which  is  in  the  state  in  trust  for  the 
public,  and  to  lease  the  exclusive  use  of  riparian  rights  so 
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far  as  the  White  River  association  was  concerned,  when  such 
riparian  rights  were  concurrent  with  the  rights  of  the  White 
River  association  and  other  inhabitants  of  the  state,  and  must 
be  exercised  subject  to  the  rights  of  others.  The  contract, 
therefore,  is  an  illegal  contract.  The  plaintiff's  right  to  a 
recovery  is  based  upon  the  illegal  contract,  a  breach  of  which 
is  the  very  gist  of  the  action.  In  Shortall  v.  Fitzsiramons  & 
Connell  Co.,  93  111.  App.  231,  the  court  held:  "A  contract 
to  build  a  wall  through  the  waters  of  Lake  Michigan  by  driv- 
ing piles  into,  and  making  a  permanent  structure  upon  lands 
under  said  waters,  the  title  to  which  is  in  the  state  of  Illinois 
in  trust  for  the  public,  is  an  illegal  contract,  and  the  wall, 
when  built,  is  a  purpresture,  and  liable  to  abatement  at  the 
instance  of  the  state."  The  court  said:  "We  know  of  no 
well-considered  case  where  a  recovery  has  been  allowed  where 
'he  very  basis  of  the  action  is  an  illegal  contract  or  its 
breach." 

In  Stewart  v.  Sterns  &  Culver  L.  Co.,  56  Fla.  570,  48 
South.  19,  24  L.  R.  A.,  N.  S.,  649,  this  court  said:  "The 
courts  will  not  in  general  aid  either  party  to  enforce  an  illegal 
agreement,  but  will  leave  the  parties  where  they  place  them- 
selves with  reference  to  such  illegal  agreement,  except  where 
the  law  or  public  policy  requires  action  by  the  courts,  or 
where  the  parties  are  not  in  pari  delicto,  and  perhaps  in  other 
^•***  eases  not  pertinent  here."  In  that  case  the  court  said, 
further,  that  "when  it  appears  from  a  contract  and  the  cir- 
cumstances under  which  it  was  made,  and  from  its  purposes, 
operation  and  results,  that  in  its  terms  or  in  its  full  operation 
it  is  unlawful,  or  its  operation  accomplishes,  or  in  reality 
tends  to  accomplish,  an  unlawful  purpose,  whether  so  in- 
tended by  the  parties  thereto  or  not,  the  contract  will  not  be 
enforced  by  the  courts." 

Courts  will  take  notice  of  their  own  motion,  too,  of  illegal 
contracts  which  come  before  them  for  adjudication,  and  will 
leave  the  parties  where  they  have  placed  themselves :  Richard- 
son V.  Buhl,  77  Mich.  632,  43  N.  W.  1102,  6  L.  R.  A.  457. 

The  judgment  is  affirmed. 

Taylor  and  Hocker,  JJ.,  concur. 

AVhitfield,  C.  J.,  and  Shackleford  and  Cockrell.  JJ.,  con- 
cur only  in  the  conclusion  that  the  contract  is  illegal  and 
unenforceable. 

Petition  for  rehearing  in  this  case  denied. 


The  Title  to  Land  Covered  hy  Navigable  Waters  is  the  subjeet  of  a 
note  to  People  v.  Kirk,  53  Am.  St.  Rep.  289.  Riparian  owners  on 
a  navigrrible  stream  have  no  title  as  owners  to  the  water  between 
low-water  mark  and  the  channel  of  the  stream,  nor  to  the  soil 
beneath  it,  nor  to   what   such  soil   contains.     The   ownership   of  such 
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water  and  soil  and  its  contents  is  in  the  state:  Taylor  v.  Com- 
monwealth, 102  Va.  759,  102  Am.  St.  Eep.  865;  Mobile  Transp.  Co. 
V.  City  of  Mobile,  153  Ala.  409,  127  Am.  St.  Rep.  34.  As  to  the 
qualified  rights  which  a  riparian  owner  may  have  in  tide  lands,  see 
San  Francisco  Sav.  Union  v.  R.  G.  R.  Petroleum  etc.  Co.,  144  Cal. 
134,  103  Am.  St.  Rep.  72;  Reyburn  v.  Sawyer,  135  N.  C.  328,  102 
Am.  St.  Rep.  555;  Taylor  v.  Commonwealth,  102  Va.  759,  102  Am. 
St.  Rep,  865. 


JOHNSON    V.    ATLANTIC    COAST    LINE    RAILROAD 

COMPANY. 

[59  Fla.  302,  51  South.  851.] 

BAILROADS — Crossing  Track  in  Rear  of  Train. — A  declara- 
tion for  negligent  injuries  averring  that  the  railroad  company  un- 
reasonably detained  a  freight  train  with  its  rear  car  across  the 
principal  street  of  a  village,  that  the  plaintiff  was  proceeding 
cautiously  and  prudently  to  pass  around  said  car  when  the  train 
without  warning  suddenly,  swiftly  and  violently  started  backward 
upon  her,  is  not  ill  because  of  failure  to  aver  that  the  defendant's 
agents  actually  saw  her  in  time  to  prevent  the  accident,  (pp.  126, 
127.) 

BAILROADS — Crossing  Track  in  Rear  of  Train. — One  finding 
the  highway  blocked  an  unreasonable  time  by  a  train  of  cars  is  not 
a    trespasser    upon    the    railroad's    property    in    passing    prudently 
around  the  end  of  the  train,     (pp,  126,  127.) 
(Syllabi  by  the  court.) 

H.  S.  Hampton  and  Dayton  &  Dayton,  for  the  plaintiff  in 
error, 

Sparkman  &  Carter,  for  the  defendant  in  error. 

303  COCKRELL,  J.  The  declaration,  in  an  action  for 
personal  injuries,  to  which  demurrer  was  sustained  and 
judgment  final  for  the  defendant  was  entered,  consisted  of 
two  counts.  In  the  first  count  the  plaintiff  avers  that  near 
the  station,  in  the  town  of  Blanton,  she  was  passing  along 
the  frequented  highway  which  crossed  defendant's  track  and 
found  a  car  or  caboose  attached  to  a  train  which  was  negli- 
gently permitted  to  obstruct  the  highway,  and  that  while 
cautiously  and  prudently  proceeding  around  the  rear  of  the 
car  the  defendant  without  warning  caused  the  car  to  be 
suddenly,  swiftly  and  violently  started  backward,  striking 
her  and  causing  injuries.  The  second  count  avers  a  necessity 
to  cross  the  track  and  that  the  highway  was  blocked  for  an 
unreasonable  length  of  time.  From  a  ruling  upon  an  offer 
to  amend  the  declaration,  it  appears  that  the  trial  court  pro- 
ceeded upon  the  theory  that  the  plaintiff'  was  a  trespasser, 
and  that  the  company  owed  no  duty  to  her,  except  to  abstain 
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from  willful  injury;  in  other  words,  that  it  was  not  nej^li^pnt 
unless  its  servants  actually  s^w  her  in  time  to  prevent  the 
injury. 

This  court  has  never  accepted  the  doctrine  as  to  trespass- 
ers; on  the  contrary,  it  was  seriously  questioned  in 
»*>*  Morris  v.  Florida  Cent.  &  P.  R.  Co.,  43  Fla.  10,  29  South. 
541.     But  have  we  here  the  case  of  a  trespasser? 

It  was  undoubtedly  the  common-law  rule  that  a  travel^)- 
finding  a  highway  impassable  was  permitted  to  enter  upon 
the  abutting  land  in  order  to  continn.e  his  journey,  without 
becoming  a  trespasser,  and  we  can  discover  no  difference  in 
favor  of  an  abutting  owner  who  by  positive  act  effectively 
obstructs  the  highway.  The  plaintiff  does  not  appear  to  have 
gone  upon  defendant's  land  more  than  the  necessity  de- 
manded, and  at  most  was  but  a  few  feet  from  the  public 
right  of  way.  Even  though  the  plaintiff  may  have  been 
guilty  of  some  contributory  negligence,  she  is  not  deprived  of 
her  right  of  action:  Florida  Cent.  &  P.  R.  Co.  v.  Foxworth. 
41  Fla.  1,  79  Am.  St.  Rep.  149,  25  South.  338 ;  and  with  the 
statutory  presumption  of  negligence  from  injury  we  cannot 
say  as  matter  of  law  that  the  declaratioa  shows  that  the  com- 
pany exercised  "all  ordinary  and  reasonable  care  and  dili- 
gence strictly  commensurate  with  the  exigencies  of  the  occa- 
sion and  demanded  by  the  relationship  that  it  bears  for  the 
time  being  to  the  party  in  question":  Morris  v.  Florida  Cent. 
&  P.  R.  Co.,  43  Fla.  10,  29  South.  541.  The  declaration  does 
not  disclose  that  the  railroad  company  was  exercising  that 
ordinary  and  reasonable  care  due  to  the  plaintiff. 

AVe  get  little  or  no  aid  from  the  cases  cited  from  other 
jurisdictions;  they  are  not  exactly  on  the  poi-nt.  Some  hold 
that  it  is  negligent  to  attempt  to  pass  over  cars  or  couplings, 
though  there  is  conflict  as  to  this,  and  in  the  Georgia  case — 
Andrews  v.  Central  Railroad  etc.  Co.,  86  Ga.  192,  12  S.  E. 
213,  10  L.  R.  A.  58 — Bleckley,  C.  J.,  speaking  for  the  court, 
suggests  that  it  was  the  plaintiff's  duty  to  go  around  the 
car.  as  was  attempted  here. 

We  think  the  point  practically  controlled  by  the  Foxworth 
••'^^  and  i\Iorris  cases,  and  the  judgment  is  revei-sed  with 
directions  to  overrule  the  demurrer. 

All  concur  except  Taylor,  J.,  absent  on  account  of  illness. 


Th^e  Liahility  of  a  Eaihcay  Company  to  Fersons  who,  while  attempt- 
ing to  cross  a  track  in  front  or  in  the  rear  of  a  standing  train,  are 
injured  by  a  sudden  movement  of  the  train  backward  or  forward  is 
discussed  in  Atchison  etc.  Ry.  Co.  v.  Wiikie,  77  Kan.  791,  127  Am. 
St.  Ecp.  464,  and  cases  cited  in  the  cross-reference  note  tliereto. 
Though  a  railway  train  improperly  blocks  a  street,  or  remains  stand- 
ing therein  for  an  unreasonable  time,  a  person  is  not,  for  that  reason, 
autliorized  to  incur  unnecessary  risk  in  seeking  to  cross  the  street, 
but   is   still  required  to   exercise   such   prudence  as  would   ordinarily 
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be  required  of  one  seeking  to  pass  between  the  cars  of  a  standing 
train  which  is  liable  to  move  at  any  moment:  Studer  v.  Southern  Pae. 
Co.,  121  Cal.  400,  66  Am.  St.  Rep.  39.  The  risk  of  passing  from  onc^ 
side  of  a  spur  railroad  track,  or  switch,  to  the  other,  by  going  through 
freight-cars  standing  thereon,  is  apparent  and  should  not  be  taken-, 
liollinger  v.  Texas  etc.  Ky.  Co.,  47  La.  Ann.  721,  49  Am.  St.  Eep. 
379,  and  cases  cited  in  the  cross-reference  note  thereto.  And  the 
cutting  of  a  train  on  a  sidetrack  so  that  some  cars  are  on  one  side 
and  some  on  the  other  of  the  highway  is  not  an  invitation  to  the 
public  to  cross  the  other  tracks  without  exercising  reasonable  care: 
Passman  v.  West  Jersey  etc.  E.  B.  Co.,  68  N.  J.  L.  719,  96  Am.  St. 
Rep.  573. 


ROBERTSON  v.  WILSON. 

[59  Fla.  400,  51  South.  849.] 

BEFEBEE — Power  as  a  Judicial  Officer. — Under  our  constitu- 
tion and  statutes,  a  referee  is  a  judicial  officer  appointed  by  the 
circuit  court;  and,  being  substituted  in  the  place  and  stead  of  the 
official  judge,  such  referee  has,  over  the  case  referred  to  him,  all  the 
powers  of  the  court  in  which  the  cause  is  pending,     (p.  130.) 

LACHES — Delay  Occasioned  by  Official  Negligence. — Delay  in 
the  prosecution  of  a  suit  is  sufficiently  excused  where  it  is  occasioned 
solely  by  official  negligence  without  the  contributory  negligence  of 
the  plaintiflf,  especially  where  no  steps  were  taken  by  the  defendant 
to  expedite  the  case.     (p.  129.) 

(Syllabi  by  the  court.) 

Hocker  &  Duval,  for  the  plaintiff  in  error. 

H.  L.  Anderson  and  H.  M.  Hampton,  for  the  defendant  in 
error. 

401  PARKHILL,  J.  On  the  fourth  day  of  May,  1909,  the 
judge  of  the  circuit  court  for  Marion  county  made  an  order 
and  final  judgment  dismissing  a  cause  then  and  therein  pend- 
ing, wherein  the  plaintiff  in  error  was  plaintiff  and  the 
defendant  in  error  was  defendant;  and  on  the  second  day  of 
June,  1909,  the  court  overruled  the  plaintiff's  motion  to 
vacate  and  set  aside  the  order  of  dismissal  of  May  4.  1909. 
Thereupon  the  plaintiff"  sued  out  a  writ  of  error,  and  assigns 
as  errors  the  order  of  dismissal  and  the  denial  of  the  motion 
to  vacate  the  order  of  dismissal. 

The  declaration  was  filed  October  4,  1902.  the  cause  was 
dismissed  for  want  of  prosecution  May  4,  1909,  after  the  la})S(^ 
of  six  years  and  seven  months.  But  this  long  delay  was  not 
caused  by  the  plaintiff,  and  may  not  be  charged  up  to  him. 
Thus,  we  see  that  although  the  plaintiff  filed  his  declaration 
on  the  fourth  day  of  October,  1902,  the  defendant  did  not 
file  his  pleas  until  the  seventt-enth  day  of  -June,  1903— a 
period  of  over  eight  months  that  ought  to  be  charged  up  to 
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the  defendant,  thus  reducing  the  time  of  delay  from  six 
years  and  seven  months  to  five  years  and  eleven  months.  The 
defendant  ran  the  risk  of  a  judgment  by  default  for  about 
eight  months,  and  on  the  thirteenth  day  of  August,  1903,  the 
plaintiff  filed  an  amended  declaration  with  the  permission 
of  the  court,  and  with  the  agreement  that  the  pleas  filed  to 
the  original  declaration  '*<*2  should  stand  as  pleas  to  the 
amended  declaration.  On  the  first  day  of  December,  1903, 
the  plaintiff  joined  issue,  and,  on  the  eighth  day  of  January, 
1904,  the  cause  was  sent  to  a  referee.  Thus  far  the  defendant 
was  as  much  responsible  for  delay  in  the  prosecution  of  this 
cause  as  the  plaintiff,  and  we  may  well  call  the  account  square 
up  to  this  date. 

The  referee  caused  the  parties  to  appear  and  enter  upon  a 
trial.  After  considerable  testimony  had  been  taken  in  behalf 
of  the  plaintiff  further  hearing  was  adjourned,  April  23, 
1904,  "subject  to  notice  from  the  referee."  On  the  twenty- 
fifth  day  of  August,  1904,  the  plaintiff  propounded  to  the 
defendant  certain  interrogatories,  serving  copy  of  same  on  the 
defendant,  who  filed  objections  thereto  on  the  same  day. 
Although  the  hearing  was  adjourned  April  23,  1904,  subject 
to  notice  from  the  referee,  nothing  further  was  done  by  him 
in  this  matter  until  the  twenty-fifth  day  of  February,  1907, 
a  period  of  two  years  and  ten  months,  when  the  referee 
resigned.  During  this  time  the  plaintiff  made  repeated 
efforts  to  speed  the  cause.  It  appears  from  the  uncontra- 
dicted affidavit  of  R.  McConathy,  Esq.,  counsel  for  the  plain- 
tiff, "that  immediately  after  the  plaintiff  testified  before  the 
referee  in  this  cause  in  his  own  behalf,  the  objections  filed 
by  the  defendant  to  interrogatories  propounded  to  him  in 
this  cause  came  on  for  hearing  before  the  then  referee  in  this 

cause That   upon   the   hearing   of   objections   to   said 

interrogatories  it  was  agreed  by  all  of  the  parties  that  counsel 
for  the  respective  parties  should  be  permitted  to  file  brief  in 
support  of  arguments  upon  said  objections  to  said  interroga- 
tories, and  that  within  a  very  short  time  after  said  argument 
counsel  for  the  plaintiff  filed  such  briefs,  and  that  thereafter, 
beginning  within  a  few  weeks  after  the  filing  of  such  briefs, 
affiants  applied  to  the  referee  in  this  cause  ....  to  make 
some  disposition  of  said  objections  '*^^  and  ruling  upon  the 
same,  and  thereafter  affiant,  from  time  to  time,  at  intervals 
of  a  few  weeks,  called  the  matter  to  the  attention  of  the  said 
referee  and  requested  a  ruling  thereon,  which  request  affiant 
continued  to  make  from  time  to  time  at  short  intervals  until 
a  short  time  prior  to  the  resignation  of  the  referee  in  this 
cause."  During  this  time  it  does  not  appear  that  the  de- 
fendant did  anything  to  speed  the  cause.  This  delay  will  be 
excused,  as  it  was  occasioned  solely  by  the  official  negligence 
without  the  contributory  negligence  of  the  plaintiff,  especially 
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as  no  steps  were  taken  by  the  defendant  to  expedite  the  case: 
Warren  v.  Shaw,  43  Me.  429;  In  re  McDevitt,  95  Cal.  17, 
30  Pac.  101 ;  6  PI.  &  Pr.  917. 

On  the  twenty-fifth  day  of  February.  1907,  by  consent  of 
parties,  another  practicing-  attorney  of  the  court  was  ap- 
pointed to  try  the  cause.  On  the  twenty-fifth  day  of  May, 
1907,  upon  motion  of  defendant  the  referee  dismissed  the 
cause  for  want  of  prosecution.  On  the  twenty-fourth  day 
of  June,  the  plaintiff  by  counsel  moved  the  referee  to  set 
aside  this  order  of  dismissal.  After  waiting  a  lonjy  time, 
until  the  12th  of  December,  1907,  the  referee  grranted  the 
motion  in  the  following  words:  "Having  examined  the  record 
and  read  the  affidavits  above  mentioned,  the  referee  is  of  the 
opinion  that,  under  the  circumstances,  there  has  not  been 
such  failure  to  prosecute  the  action  on  the  part  of  the  plain- 
tiff as  would  justify  its  dismissal  for  that  reason."  Clearly, 
the  plaintiff  may  not  be  charged  with  the  delay  occasioned 
by  the  referee's  holding  this  motion  under  advisement. 

The  defendant  in  error  contends  that  when  the  referee  dis- 
missed this  case  for  want  of  prosecution  in  May,  1907,  he 
Avas  powerless  to  reinstate  the  same,  and  had  no  right  other 
than  to  entertain  a  motion  for  new  trial  or  to  settle  a  bill  of 
exceptions,  and  that  "there  was  nothing  in  fact  to  be  dis- 
missed by  the  court  in  May,  1909,  when  the  order  of  dis- 
missal was  entered,  because  it  stood  dismissed  at  '*^'*  the 
time,"  and  "there  could  have  been  no  error  in  dismissing  the 
case  b}"  the  court  in  May,  1909,  because  in  fact  there  was  no 
vane  to  be  dismissed."    We  cannot  agree  with  this  contention. 

Under  our  constitution  and  statutes,  a  referee  is  a  judi- 
cial officer  appointed  by  the  circuit  court;  and,  being  sub- 
stituted in  the  place  and  stead  of  the  official  judge,  such 
referee  has,  over  the  case  referred  to  him,  all  the  powers 
of  the  court  in  which  the  cause  is  pending:  Rushing  v.  Thomp- 
son's Exrs.,  20  Fla.  583;  State  v.  Call,  36  Fla.  305,  18  South. 
771.  The  referee,  then,  would  have  the  same  power  to  dis- 
miss and  reinstate  a  cause  as  the  court  appointing  him  would 
have. 

And  so  we  come  on  down  toward  the  eleventh  day  of 
April,  1908.  when  this  referee  resigned.  Prior  to  tliis  resig- 
nation, according  to  the  affidavit  of  Wm.  Hocker,  Esq..  of 
counsel  for  the  plaintiff,  "within  a  very  short  time  after 
the  making  of  the  said  order  by  the  said  referee  on  the 
twelfth  day  of  December,  1907,  affiant  consulted  with 
said  referee  for  the  purpose  of  getting  him  to  fix  a  date  for 
the  trial  of  said  cause,"  but  that  the  referee  "informed 
affiant  that  he  ...  .  did  not  care  to  try  said  cause,  but  gave 
affiant  no  reason  for  such  stateraont.  and  did  not  inform 
affiant  definitely  that  he  did  not  intend  to  act  as  referee  in 
said  cause." 
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Five  years,  four  months  and  seven  days  have  now  passed 
since  the  plaintiff  filed  his  decj^aration. 

The  affidavit  of  L.  W.  Duval,  Esq.,  of  counsel  for  the 
plaintifi:",  represents  that  affiant  called  on  the  referee  and 
requested  him  to  set  a  date  for  trial,  but  that  said  referee 
informed  affiant  that  he  intended  to  resign  as  referee ;  that 
thereafter  the  said  referee  attempted  to  resign,  and  on 
the  eleventh  day  of  April,  1908,  filed  a  paper  purporting  to 
be  his  resignation  as  such  referee ;  that  prior  to  the  fall  term 
of  the  circuit  court  in  and  for  Marion  county,  '^^^  to  wit, 
on  or  about  the  twenty-eighth  day  of  November,  A.  D.  1908, 
affiant  requested  the  clerk  of  the  circuit  court  of  IMarion 
county  to  docket  the  above-styled  cause  for  trial  at  the 
fall  term  of  the  circuit  court  for  Marion  county;  that  the 
said  clerk  through  oversight  failed  to  docket  the  said  cause; 
that  thereafter,  to  wit,  on  the  nineteenth  day  of  December, 
A.  D.  1908,  in  open  court,  during  the  fall  term  of  the 
circuit  court  for  Marion  county,  affiant  spread  upon  the 
motion  docket  a  motion  to  docket  for  trial  the  said  above- 
entitled  cause;  that  thereafter,  to  wit,  on  the  twelfth  day 
of  February,  A.  D.  1909,  the  motion  of.  defendant  to  dis- 
miss the  said  cause  came  on  to  be  heard  and  the  judge  of 
the  above-styled  court  on  said  date  made  an  order  reciting 
that  the  said  cause  was  still  before  the  referee,  refusing  to 
entertain  the  said  motion,  and  that  he  had  no  jurisdiction 
of  the  matter;  that  affiant  immediately  after  the  adjournment 
of  the  said  term  of  the  court  approached  the  referee  .... 
and  requested  him  to  again  fix  a  date  for  the  trial  of  the 
said  cause,  but  the  said  referee  declined  to  serve,  and  at  that 
time  signed  a  paper  purporting  to  be  his  resignation  as 
referee;  which  paper  is  found  among  the  records  in  this 
cause  and  was  filed  on  the  eighteenth  day  of  March,  A.  D. 
1909 ;  that  when  the  said  last-named  paper  was  presented  by 
affiant  to  the  judge  of  the  above-styled  court,  the  said  judge 
made  an  order  on  that  day,  which  order  is  found  among  the 
files  in  said  cause,  refusing  to  accept  the  resignation,  and 
directed  the  referee  to  fix  a  day  and  speedily  dispose  of  the 
case.  Immediately  affiant  called  upon  the  referee  and  insisted 
upon  some  date  being  fixed  for  the  trial  of  said  cause,  but 
the  said  referee  absolutely  refused  to  act  as  such  referee,  and 
filed  such  refusal  on  the  eighteenth  day  of  March,  A.  D.  1909 ; 
that  on  the  thirtieth  day  of  April,  A.  D.  1909,  affiant  filed 
with  the  clerk  of  the  circuit  court  of  the  above  court  praecipe 
for  the  docketing  of  the  above-styled  cause  for  trial  at  the 
406  spring  term  of  the  Marion  county  circuit  court  for  1909, 
and  that  the  said  cause  was  docketed  in  accordance  Avith 
said  praecipe:  that  when  the  said  cause  was  reached  on  per- 
emptory call  of  the  docket,  plaintiffs  announced  ready  for 
trial,  and  defendant's  attorney  stated  that  he  would  make 
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a  motion  to  dismiss  the  said  cause;  and  that  said  motion  to 
dismiss  was  not  called  up  or  presented  until  the  plaintiff  had 
announced  ready  for  trial  at  said  term. 

On  the  fifth  day  of  February,  1909,  the  judge  of  the  cir- 
cuit court  refused  a  motion  to  dismiss  this  cause,  because 
the  same  was  not  before  his  court. 

On  the  seventeenth  day  of  March,  1909,  the  defendant 
moved  the  judge  of  the  circuit  court  "to  dismiss  the  said  action 
for  want  of  prosecution." 

On  the  eighteenth  day  of  March,  1909,  the  judge  of  the 
circuit  court  refused  to  accept  the  resignation  of  the  referee, 
but  directed  him  to  proceed  "to  speedily  dispose  of  this 
cause;  and  if  not  done,  to  show  cause  before  this  court  on  or 
before  the  first  day  of  April,  1909,  why  he  does  not  do  so." 
On  the  same  day  the  referee  "declined  to  longer  act  as  such 
referee." 

On  the  thirtieth  day  of  April,  1909,  the  plaintiff  filed  his 
praecipe:  "The  clerk  of  the  circuit  court  of  Marion  county 
will  please  place  upon  the  docket  for  trial  at  the  spring  term, 
1909,  of  the  circuit  court  for  Marion  county  the  case  of  John 
D.  Robertson  v.  Thomas  Wilson." 

On  the  fourth  day  of  May,  1909,  during  the  term  of  the 
said  court,  upon  the  peremptory  call  of  the  docket,  this  case 
being  reached,  the  plaintiff'  announced  ready  for  trial.  The 
defendant  made  a  motion  to  dismiss  said  cause  for  want  of 
prosecution,  the  motion  was  granted  and  the  cause  dismissed. 
On  the  twenty-ninth  day  of  INIay,  1909,  during  the  term  of 
the  court,  the  plaintiff  moved  the  court  to  set  aside  and  vacate 
the  order  dismissing  this  cause,  but  the  court  overruled  the 
motion. 

407  -^Yg  think  the  court  erred  in  dismissing  this  cause  on 
the  fourth  of  May,  1909.  At  the  very  first  term  of  court, 
after,  it  seems,  the  plaintiff  had  succeeded  in  restoring  the 
case  to  the  docket  of  the  circuit  court  and  announced  ready 
for  trial,  the  same  was  dismissed.  It  is  little  to  be  wondered 
that  the  court  and  all  the  parties  should  have  become  weary 
of  the  long  delay,  but  we  do  not  think,  under  the  circum- 
stances, the  responsibility  therefor  should  be  visited  upon  the 
plaintiff. 

The  judgment  is  reversed. 

Whitfield,  C.  J.,  and  Shackleford  and  Cockrell,  JJ.,  concur. 
Taylor,  J.,  absent  on  account  of  illness. 
Ilocker,  J.,  takes  no  part. 


On  Laches  as  a  Bar  to  Belief,  see  the  notes  to  Smith  v.  Thompson, 
54  Am.  Dec.  130;  Boll  v.  Hudson,  2  Am.  St.  Rep.  799;  Neppach  v. 
Jones,  2,3  Am.  St.  Rep.  148.  If  one  is  prever.tod  from  exorcisinfr  a 
legal   remedy  by  some  paramount   authority,   the  time   during   which 
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he  is  thus  forced  to  be  inactive  is  not  counted  against  him  in  deter- 
mining whether  the  statute  of  ^imitation8  has  barred  his  right:  St. 
Faul  etc.  Ry.  Co.  v,  Olson,  87  Minn.  117,  94  Am.  St.  Rep.  693.  See,, 
also,  Hunter  v.  Niagara  Fire  Ins.  Co.,  73  Ohio  St.  110,  112  Am.  St. 
Rep.  699;  Lagerman  v.  Casserly,  107  Minn.  491,  131  Am.  St.  Rep.  506. 


FLOYD  V.  SMITH. 

[59  Fla.  485,  51  South.  537.] 

WILL— Words  of  Confidence  not  Creating  a  Trust.— A  testa- 
trix devised  and  bequeathed  all  her  estate  of  every  kind  to  her 
grandson  B,  to  have  and  to  hold  to  him  and  to  his  heirs  and  assigns 
to  his  and  their  own  proper  use,  benefit  and  behoof  forever,  and 
stated  therein  that  it  was  her  intention  to  make  no  provision  for  her 
daughter  C,  or  her  granddaughter  D,  as  in  lier  judgment  they  will 
be  more  amply  provided  for  by  her  grandson  B  than  they  could  be  by 
her  in  her  will.  Held,  that  no  trust  in  favor  of  C  was  cVcated  by  the 
will  which  a  court  of  equity  could  enforce,  (pp.  134,  137.) 
(Syllabus  by  the  court.) 

Stripling  &  Noble,  for  the  appellant. 

Geo.  M.  Bobbins  and  Stewart  &  Bly,  for  the  appellees. 

^8«  HOOKER,  J.  The  appellant  filed  a  bill  in  the  circuit 
court  of  Duval  county  on  August  12,  1907,  against  Augustus 
V.  S.  Smith,  to  which  a  demurrer  for  want  of  equity  was 
opposed,  and  the  demurrer  sustained.  Subsequently  two 
amended  bills  were  filed  by  leave  of  court,  in  the  last  of 
which  Pearl  Thorn  Floyd  Rowan  and  her  husband  Thomas 
G.  Rowan  were  made  parties  defendant.  A  demurrer  to  the 
first  of  these  amended  bills  was  filed  for  want  of  equity, 
which  was  sustained.  To  the  other  amended  bill  was  filed 
a  demurrer  for  want  of  equity  on  Oct-ober  5,  1908,  and  on 
December  9,  1908,  a  decree  was  entered  dismissing  the  bill 
for  failure  to  set  down  the  demurrer  for  argument.  An 
appeal  was  taken  from  this  order. 

The  matter  before  us  involves  the  construction  of  the  will 
of  Augusta  Levi,  mother  of  appellant  Alvina  Lewiza  Floyd, 
and  grandmother  of  appellees  A.  V.  S.  Smith  and  Pearl 
Thorn  Floyd  Rowan.  The  items  of  the  will  which  are  to  be 
construed  are  as  follows: 

"2nd.  I  give,  devise  and  bequeath  to  my  grandson  Aucrustns 
V.  S.  Smith,  all  the  rest  and  residue  of  my  estate,  real,  per- 
sonal and  mixed  of  every  name  and  nature  whatever  and 
wh(M"ever  situated  and  which  I  may  hereafter  and  from  time 
to  time  in  any  way  acquire  <ir  to  which  I  may  be  ritihtfnlly 
entitled,  to  have  and  to  hold  to  him  and  to  his  heirs  atid 
assigns  to  his  and  their  own  proper  use,  benefit  and  behuof 
forever. 
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"3rd.  It  is  my  intention  to  make  no  provision  in  this 
my  last  will  and  testament  for  my  daughter  Alvina  Lewiza' 
"*-**'  Floyd,  widow  of  Gr.  Wash  Floyd,  or  my  granddaughter 
Pearl  Thorn  Floyd,  daughter  of  said  Alvina  Lewiza  Floyd, 
as  in  my  judgment  they  will  be  more  amply  provided  for 
by  my  said  grandson  Augustus  V.  S.  Smith,  the  son  of  my 
said  daughter  Alvina  Lewiza  Floyd,  by  her  first  husband, 
than  they  could  be  by  me  in  this  my  last  will  and  testament." 

The  will  was  probated  in  Volusia  county,  Florida,  on  the 
22d  of  May,  1902,  and  Augustus  V.  S.  Smith  was  named  and 
qualified  as  executor.  The  bill  alleges  in  substance  that  the 
property  involved  is  of  the  value  of  about  thirty  thousand 
dollars;  that  the  oratrix  has  no  estate  or  income,  and  for 
many  years  prior  to  her  mother's  death  she  was  dependent 
upon  the  latter  to  a  large  extent  for  maintenance  and  sup- 
port ;  that  oratrix  is  a  widow,  with  no  one  upon  whom  she 
has  any  legal  right  to  call  for  support  except  her  son,  the 
appellee,  A.  V.  S.  Smith,  and  that  since  her  mother's  death 
she  has  been  in  very  straitened  circumstances,  and  although 
she  has  made  repeated  demands  upon  her  said  son  for  aid 
and  assistance,  he  has  persistently  refused  to  make  any  pro- 
vision for  her,  either  out  of  the  ample  estate  of  her  late 
mother,  or  out  of  his  own  funds,  and  has  left  oratrix  to  earn 
a  living  by  sewing,  or  such  other  employment  as  she  has  been 
able  to  obtain. 

The  bill  alleges  that  by  the  third  paragraph  of  her  mother 's 
will  the  defendant  A.  V.  S.  Smith  is  constituted  a  trustee  of 
the  whole  estate  of  her  deceased  mother  for  the  benefit  of 
oratrix  and  her  daughter  Pearl,  a  moiety  to  each,  and  that 
she  is  entitled  to  an  accounting,  etc.,  to  have  him  removed  as 
such  trustee,  and  a  moiety  of  the  property  conveyed  and 
turned  over  to  her,  or  a  new  trustee  should  be  appointed  by 
the  court.  The  bill  prays  for  the  appointment  of  a  master 
to  take  an  account;  that  A.  V.  S.  Smith  be  compelled  to  con- 
vey to  oratrix  one-half  of  the  real  and  personal  estate ;  that 
he  be  compelled  to  execute  ^^^  the  terms  ancl  directions  of 
said  last  will  and  testament  of  Augusta  Levi,  and  to  make 
suitable  provision  from  said  estate  of  Augusta  Levi  in  such 
amount  and  in  such  manner  as  to  the  court  shall  seem  meet 
and  proper  in  the  premises,  and  for  general  relief.  "\Ve  do 
not  think  it  essential  to  set  forth  other  allegations  of  the 
bill. 

It  is  evident  the  circuit  judge  considered  that  by  the 
terms  of  the  will  the  appellant  was  given  no  interest  in  the 
estate  of  her  mother  which  a  court  of  equity  could  enforce. 
It  is  admitted  that  by  the  second  paragraph  of  the  will  all 
the  ostate,  real,  personal  and  mixed,  of  the  testator  is  devised 
and  beciueathed  to  Augustus  V,  S.  Smith  and  his  heire  and 
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n.ssip:ns  in  fee  simple,  but  it  is  contended  that  the  third  para- 
jj'raph  fixes  npon  the  said  estate  a  trust  in  favor  of  appellant. 
It  is  said  in  Lines  v.  Dardon,  5  Fla.  51,  that  "in  the  con- 
struction of  a  will,  the  intention  of  a  testator,  as  therein 
expressed,  shall  prevail  over  all  other  considerations,  if 
consistent  with  the  principles  of  law.  To  this  first  and  f^reat 
rule  in  the  exposition  of  wills  all  others  must  bend.  Courts 
allow  of  no  rule  of  construction  of  mere  words  to  control 
the  intention,  but  the  whole  instrument  is  to  be  considered, 
and,  if  possible,  effect  given  to  every  part  of  it.  The  relative 
situation  of  the  parties,  the  ties  and  affection  subsisting  be- 
tween them,  besides  the  motives  which  would  naturally 
influence  the  mind  of  the  testator,  are  proper  to  be  consid- 
ered in  expounding  the  import  of  doubtful  words."  It  is 
further  held  that  "to  constitute  a  trust,  three  circumstances 
must  concur:  Sufficient  words  to  raise  it;  a  definite  subject; 
and  a  certain  and  ascertained  object.  No  commendatory 
terms  of  a  will  expressing  a  'wish,'  'will,'  or  'desire'  are  suffi- 
cient, unless  there  be  certainty  as  to  the  parties  who  are  to 
take  and  what  they  are  to  take.  Whenever  the  subject  to  be 
administered  as  trust  property,  and"  the  object  for  whose 
benefit  it  is  to  be  administered,  '^^^  are  to  be  found  in  a  will, 
not  expressly  creating  a  trust,  the  indefinite  nature  and 
quantum  of  the  subject,  as  well  as  the  indefinite  character 
of  the  objects,  are  always  used  by  courts  as  evidence  that 
the  mind  of  the  testator  was  not  to  create  a  trust.  The  words 
'will'  and 'devise'  are  not  necessarily  mandatory.  They 
would  be  sufficient  to  raise  a  trust,  if  not  coupled  with  words 
inconsistent  with  such  construction."  In  the  opinion  the 
historj^  of  the  doctrine  pertaining  to  recommendatory  or 
precatory  trusts  is  examined,  and  it  is  said:  "The  current 
of  decisions  of  late  years  has  been  against  converting  the 
legatee  into  a  trustee,  and  the  English  courts  have  manifested 
a  strong  disposition  to  retrace  their  steps  and  restrict  the 
doctrine"  of  recommendatory  trusts  by  giving  to  the  words  of 
a  will  their  ordinary  sense,  unless  it  is  clear  they  were 
designed  to  be  used  as  peremptory,  in  which  case,  though 
precatory  in  form,  they  become  imperative  in  fact.  There 
can  be  no  doubt  but  that  words  of  recommendation  will  create 
a  trust,  provided  all  the  requisites  are  to  be  found  in  the  will 
concurring  for  that  purpose.  They  are  held  in  many  cases 
to  import  an  imperative  devise,  and  will  so  operate,  if  there 
is  nothing  in  the  will  inconsistent  with  such  a  construction. 
The  truequcstion  in  every  case  is  whether  the  intt-ntion  of 
the  testator  is  manifest  and  mandatory  in  favor  of  the  object 
of  the  bounty,  or  as  iner.'ly  sn'JL'-estive  and  advisatory  to 
the  first  taker.  If  th^  t.slat'T  in  tliis  ease  d(.-;igned  to 
determine  the  sp(=ci!ie  iMiionnt  which  his  daneliter  should  loan 
to  her  children,  why  should  he  not  have  said  so  in  his  will? 
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Why  leave  a  matter  of  such  importance  to  speculation  and 
inference,  and  that  too  of  the  most  doubtful  character?" 

In  this  case  a  testator  by  one  clause  of  his  will  gave  and 
bequeathed  to  his  beloved  and  only  daughter  all  his  estate 
during  her  natural  life,  and  at  her  death  directs  the  property 
^^**  to  be  equally  divided  between  the  children  of  the  tenant 
for  life;  and  by  another  clause  expresses  his  "will"  and  "de- 
sire" to  be  that  should  either  of  his  grandsons  arrive  at  the 
age  of  twenty-one,  or  any  of  his  granddaughters  marry 
previous  to  the  time  of  final  distribution,  then  that  such 
grandson  or  such  granddaughter  shall  receive  a  portion  of 
the  estate  as  a  loan,  to  have  the  management  and  receive  the 
benefit  of  the  same,  until  the  final  distribution  shall  take 
place,  when  the  property  thus  loaned  shall  return  to  the  estate 
to  be  equally  divided.  It  is  held  that  the  will  did  not  create 
a  trust  for  the  benefit  of  the  grandchildren,  but  merely 
vested  a  power  in  the  daughter  (the  tenant  for  life)  to  be 
exercised  at  her  discretion. 

In  Colton  V.  Colton,  127  U.  S.  300,  8  Sup.  Ct.  Rep.  1164, 
32  L.  ed.  138,  the  words  of  a  will  were,  "I  give  and  bequeath 
to  my  said  wife  E.  M.  C.  all  of  the  estate,  real  and  personal, 
of  which  I  shall  die  seised,  possessed  or  entitled  to.  I  recom- 
mend to  her  the  care  and  protection  of  my  mother  and  sister, 
and  request  her  to  make  such  gift  and  provision  for  them 
as  in  her  judgment  will  be  best."  These  words  were  con- 
strued as  giving  the  mother  and  sister  of  the  testator  a 
beneficial  interest  in  the  estate  given  to  the  Mnfe  to  the  extent 
of  a  permanent  provision  for  them  during  their  respective 
lives,  suitable  and  sufficient  for  their  care  and  protection, 
having  regard  to  their  condition  and  necessities,  and  the 
fUnount  and  value  of  the  fund  from  which  it  must  come.  It 
is  held  it  was  the  duty  of  the  court  to  ascertain,  determine  and 
declare  Avhat  provision  would  be  suitable  and  best  under  the 
circumstances,  and  all  particulars  and  details  for  securing 
and  paying  it.  It  is  also  held  that  "when  property  is  given 
by  will  absolutely  and  without  restriction  a  trust  is  not  to 
be  lightly  imposed  upon  mere  words  of  recommendation  and 
confidence;  but  if  the  objects  of  the  supposed  trust  are 
definite  and  the  property  clearly  pointed  out,  if  the  relations 
between  the  testator  ^^^  and  supposed  beneficiary  are  such 
as  to  indicate  a  motive  on  the  part  of  the  one  to  provide  for 
the  other,  and  if  the  precatorj^  clause  expressing  a  wish, 
entreaty  or  recommendation  that  the  donee  shall  apply  the 
property  to  the  benefit  of  the  supposed  cestui  que  trust  war- 
rants the  inference  that  it  is  peremptory,  then  it  may  be  held 
that  an  obligatory  trust  is  created,  which  may  be  enforced  in 
a  court  of  equity."  It  is  further  held  that  "no  technical 
lanu'uage  is  necessary  for  the  creation  of  a  trust  in  a  will, 
and  no  general    rule    can    be    formulated    for    determining 
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whether  a  devise  or  bequest  carries  with  it  the  whole  beneficial 
interest,  or  whether  it  is  to  be  construed  as  creating  a  trust." 
These  cases  seem  to  set  forth  the  modern  doctrine  with  refer- 
ence to  those  trusts  to  which  it  applies.  The  eases  on  this 
subject  are  very  numerous,  and  numbers  of  them  have  been 
examined,  but  we  do  not  think  it  is  necessary  to  encumber 
this  opinion  with  a  specific  examination  of  them.  The  real 
question  is,  What  was  the  intention  of  the  testator — did  he 
(or  she)  intend  that  the  words  expressing  the  wish,  desire, 
recommendation  or  confidence,  or  the  like,  should  govern  the 
conduct  of  the  party  to  whom  they  may  be  addressed,  or 
whetlier  they  are  an  indication  of  that  which  he  thinks  would 
be  a  reasonable  exercise  of  the  discretion  of  the  party,  leaving 
it,  however,  to  the  party  to  exercise  his  own  discretion?  It 
does  not  seem  to  have  been  found  possible  to  formulate  any 
definite  statement  of  principles  which  will  apply  to  every 
case:  See  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  li63  et  seq.,- 
Post  V.  Moore,  181  N.  Y.  15,  106  Am.  St.  Rep.  495,  73  N.  E. 
482,  2  Ann.  Cas.  591,  and  note;  3  Pomeroy's  Equity  Juris- 
prudence, 3d  ed.,  c.  1014  et  seq. ;  Gardner  on  Wills,  pp.  536- 
538.  Also  see  Robinson  v.  Randolph,  21  Fla.  629,  58  Am. 
Rep.  692. 

Applying  these  general  principles  to  the  third  paragraph 
of  the  will  of  Mrs.  Augusta  Levi,  can  we  say  that  she  in- 
tended "^^^  thereby  to  create  a  trust  in  the  estate  which  she 
had  given  in  the  previous  paragraph  to  her  grandson,  in 
favor  of  her  daughter?  In  the  first  line  we  are  confronted 
with  her  expressed  intention — an  expressed  intention  to  make 
no  provision  in  her  will  for  her  daughter  or  granddaughter — 
as  in  her  judgment  they  will  be  more  amply  provided  for  by 
her  grandson  than  they  could  be  in  her  will.  It  is  true  that 
the  allegations  of  the  bill  assert  conditions  which,  if  true, 
it  seems  to  us  should  have  appealed  strongly  to  her  motherly 
feelings  to  make  some  provision  for  her  daughter,  but  she  did 
not  do  it,  and  gives  her  reasons  for  not  doing  so.  She  seems 
to  have  trusted  entirely  to  the  son  to  provide  for  his  mother. 
The  will  contains  no  precatory  words — it  expresses  no  wish, 
desire,  recommendation,  entreaty,  or  the  like,  in  regard  to  the 
use  to  be  made  of  her  estate.  The  testator  simply  expresses 
her  judgment  that  her  daughter  and  granddaugliter  will  be 
more  amply  provided  for  than  they  could  be  by  her  in  her 
will.  It  is  not  the  function  of  the  courts  to  make  or  recon- 
struct wills  according  to  their  notions  of  what  testators  should 
do.  Words  should  be  given  their  usual  meaning  unless  some 
other  meaning  is  intended. 

The  will  in  the  instant  ease  was  not  contested  so  far  as  the 
record  shows.  It  was  probated  in  1902.  Five  years  after 
its  probate  we  are  asked  to  construe  it,  and  though  we  are 
not  insensible  to  the  ethical  and  sentimental  considerations 


138  138  American  State  Reports.  [Florida, 

presented  by  the  record,  we  are  constrained  to  hold  that  no 
such  trust  was  created  by  the  will  in  favor  of  the  appellant 
as  a  court  of  equity  can  enforce. 

The  decree  appealed  from  is  affirmed. 

* 

All  concur,  except  Taylor,  J.,  absent  on  account  of  illness. 
Petition  for  rehearing  in  this  case  denied. 


Precatory  Trusts  are  discussed  in  the  note  to  Post  v.  Moore,  106  Am. 
St.  Eep.  499. 


GRIFFITH  V.  GRIFFITH. 

[59  F'.a.  512,  52  South.  609.] 

WILL — Homestead  not  Subject  to  Testamentary  Disposition. — 

Where   a   person   entitled  to   a   homestead   dies   leaving  children,   the 
homestead  is  not  subject  to  testamentary  disposition,     (p.  140.) 

PARTITION— Controversy  as  to  Legal  Title, — Where  the  bona 
fide  object  of  a  suit  is  the  partition  of  land  between  common  owners 
thereof,  some  of  whom  are  complainants  and  the  others  are  defend- 
ants, and  some  of  the  parties  to  the  suit  are  in  possession,  then  all 
controversies  as  to  the  legal  title  and  right  of  possession  may  and 
should  be  settled  by  the  court,  as  authorized  by  the  statute.  But 
a  suit  for  partition  cannot  be  resorted  to  as  a  substitute  for  the 
action  of  ejectment,  nor  used  for  the  sole  purpose  of  testing  a  legal 
title  or  trying  an  issue  as  to  it.  (pp.  140,  141.) 
(Syllabi  by  the  court.) 

Sparkman  &  Carter  and  Singletary  &  Reaves,  for  the  ap- 
pellants. 

C.  C.  Whitaker,  for  the  appellee. 

«i2  WHITFIELD,  C.  J.  A  decree  of  partition  is  appealed 
from.  The  amended  bill  alleges  in  substance  that  Walter 
R.  Griffith,  the  sole  complainant,  and  Rose  S,  Griffith  are  the 
only  son  and  daughter  of  Robert  S.  Griffith,  who  died  about 
April  10,  1898;  that  Robert  S.  Griffith  by  will  gave  all  his 
property  to  Anna  W.  Griffith,  his  wife,  and  appointed  her 
sole  executrix,  with  full  power  to  sell  and  convey  all  the 
property  of  the  estate;  that  an  attempt  was  made  to  ^^^  pro- 
bate the  will  and  it  was  recorded  in  the  public  records  of 
Manatee  county;  that  at  his  death  Robert  S.  Griffith  was  the 
head  of  a  family  residing  in  Manatee  county,  Florida;  that 
he  had  title  to  and  was  seised  and  possessed  in  fee  simple  of 
•certain  described  real  estate,  and  resided  thereon  at  his  death 
as  his  homestead;  that  said  land  was  not  sul)ject  to  the  will; 
that  the  widow  having  taken  certain  property  of  the  decedent 
of  greater  value  than  the  homestead  under  the  will,  she  should 
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be  barred  of  any  right  in  the  homestead,  but  in  any  event  the 
widow  is  only  entitled  to*dower  in  the  homestead;  that  on 
February  23,  1899,  the  widow  conveyed  all  her  right,  title 
and  interest  in  the  homestead  to  Henry  li.  Coe;  that  Coe, 
claiming  by  virtue  of  such  conveyance  some  interest  the 
nature  of  which  is  unknown  to  complainant,  conveyed  on 
August  2,  1899,  his  interest  in  a  portion  of  the  homestead 
purchased  from  the  widow  to  Benjamin  H.  Yeoman ;  that 
complainant  is  seised  and  possessed  of  a  fee  simple  title  to 
an  undivided  one-half  interest  in  the  homestead ;  that  com- 
plainant and  the  defendant  Rose  S.  Griffith  are  tenants  in 
common  of  the  homestead;  that  Anna  W.  Griffith  "claims 
some  right,  title  and  interest  therein,  the  exact  nature  of 
which  is  unknown  to"  complainant;  that  Henry  L.  Coe 
claims  to  hold  some  interest  in  a  portion  of  the  homestead ; 
that  if  Coe  has  any  interest  it  is  the  dower  interest  of  the 
widow  conveyed  to  him  by  her;  that  Benjamin  H.  Yeoman 
claims  some  interest  in  a  portion  of  the  homestead,  by  his 
conveyance  from  Coe,  who  received  conveyance  from  the 
widow,  and  such  interest  of  Yeoman,  if  any,  is  the  dower 
interest  of  the  widow.  Partition  is  prayed  between  the  com- 
plainant and  defendants  "according  to  their  respective 
rights,  estates  and  interests  therein."  A  demurrer  to  the  bill 
interposed  by  Henry  L.  Coe  was  overruled.  Henry  L.  Coe 
by  answer  called  for  strict  proof  as  to  the  homestead  right; 
avers  that  Anna  W.  Griffith,  claiming  ^^^  title  under  the 
will  of  Robert  S.  Griffith,  "conveyed  the  said  land  to  this 
defendant  ....  by  deed  ....  on  February  23,  1899,  and 
this  defendant,  claiming  and  holding  said  land  under  and  by 
virtue  of  said  deed,"  on  August  2,  1899,  conveyed  by  war- 
ranty deed  to  Benjamin  H.  Yeoman  a  stated  portion  of  the 
lands;  that  said  Yeoman  claiming  title  under  such  deed  on 
August  2,  1899,  entered  upon  and  took  possession  of  the  land 
so  conveyed  "and  by  virtue  of  said  deed  has  been  in  continued 
uninterrupted  possession  thereof  for  more  than  seven  years 
prior  to  the  filing  of  this  suit,  ....  and  now  is  in  possession 
thereof  and  occupying  the  same  as  his  home";  that  defendant 
is  the  owner  of  the  interest  said  Anna  W.  Griffith  had  in 
the  land  except  the  part  he  has  sold  to  Yeoman;  that  no 
dower  has  been  assigned  to  the  widow ;  that  Yeoman  for  more 
than  seven  years  held  adverse  possession  of  the  part  sold  by 
Coe  to  him,"  and  is  now  in  actual  adverse  possession  thereof 
claiming  to  be  the  owner  of  it,  and  the  real  object  of  this  suit 
is  to  determine  the  rights  of  Yeoman  in  the  land.  The  answer 
of  Yeoman  claims  title  to  a  portion  of  the  homestead  by 
adverse  possession  for  the  statutory  period  under  the  con- 
veyance to  him  from  Coe.  The  answer  of  Rose  S.  Griffith 
admits  the  homestead  rights  and  the  dower  rights  of  the 
widow ;  admits  that  she  and  the  complainant  are  each  entitled 
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to  an  undivided  half  interest  in  the  homestead  subject  to 
the  rights  of  the  widow.  A  decree  pro  confesso  was  entered 
against  the  widow.  Replications  were  filed  to  the  answers  of 
Rose  S.  Griffith  and  Henry  L.  Coe.  The  court  decreed  parti- 
tion equally  between  Walter  R.  Griffith  and  Rose  S.  Griffith, 
subject  to  the  dower  rights  of  the  widow  Anna  W.  Griffith. 
The  defendants  appealed  and  contend  that  partition  should 
not  have  been  decreed;  that  if  partition  is  made,  the  interests 
of  all  the  parties  should  be  decreed,  and  that  the  defendant 
Yeoman  has  title  by  adverse  '**'*  possession  to  a  portion  of 
the  homestead.  There  is  testimony  in  support  of  the  home- 
stead rights  and  of  the  claims  set  up  by  the  defendants  Coe 
and  Yeoman. 

Under  the  constitution  "a  homestead  to  the  extent  of  one 
hundred  and  sixty  acres  of  land,  or  the  half  of  one  acre 
within  the  limits  of  any  incorporated  city  or  town,  owned  by 
the  head  of  a  family  residing  in  this  state,  together  with  one 
thousand  dollars'  worth  of  personal  property  and  the  im- 
provements on  the  real  estate,  shall  be  exempt  from  forced 
sale  under  process  of  any  court,  and  the  real  estate  shall  not 
be  alienable  without  the  joint  consent  of  the  husband  and 
wife,  when  that  relation  exists 

"The  exemptions  ....  shall  inure  to  the  widow  and 
heirs  of  the  party  entitled  to  such  exemption.  ....  Noth- 
ing in  this  article  shall  be  construed  to  prevent  the  holder  of 
a  homestead  from  alienating  his  or  her  homestead  so  exempted 
by  deed  or  mortgage  duly  executed  by  himself  or  herself,  and 
by  husband  and  wife,  if  such  relation  exists;  nor  if  the  holder 
be  without  children  to  prevent  him  or  her  from  disposing  of 
his  or  her  homestead  by  will  in  a  manner  to  be  prescribed 
by  law":  Const.  1885,  sees.  1,  2,  4.  Chapter  4730,  Acts  of 
1899,  forbids  a  testamentary  disposition  of  the  homestead  real 
estate  bv  one  having  a  wife :  Saxon  v.  Rawls,  51  Fla.  555.  41 
South.  594;  Thomas  v.  Williamson,  51  Fla.  332,  40  South.  831. 
See,  also.  Thomas  v.  Craft,  55  Fla.  842,  46  South.  594,  15  Ann. 
Cas.  1118. 

Although  the  owTier  of  the  homestead  died  before  the 
passage  of  chapter  4730,  Acts  of  1899,  he  had  children  living, 
and  under  the  constitution  the  homestead  was  not  subject  to 
testamentary  disposition.  As  to  such  homestead  the  liusband 
died  intestate,  and  the  widow  is  given  her  statutorv  interest 
therein :  Palmer  v.  Palmer,  47  Fla.  200,  35  South.  983. 

510  "Where  the  bona  fide  object  of  a  suit  is  the  partition  of 
land  between  common  owners  thereof,  some  of  whom  are 
complainants  and  the  others  are  defendants,  and  some  of 
the  i)arties  to  the  suit  are  in  possession,  then  all  controver- 
sies as  to  the  legal  title  and  right  of  possession  may,  and 
should  be,  settled  by  the  court,  as  authorized  by  the  statute. 
But  a  suit  for  partition  cannot  be  resorted  to  as  a  substitute 
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for  the  action  of  ejectment,  nor  nsed  for  the  sole  purpose  of 
testiner  a  legal  title  or  trying  an  issue  as  to  it:  Rivas  v.  Sum- 
mers, 33  Fla.  539,  15  South.  319 ;  Koon  v.  Koon,  55  Fla.  834. 
46  South.  633 ;  Camp  Phosphate  Co.  v.  Anderson,  48  Fla.  226. 
Ill  Am.  St.  Rep.  77,  37  South.  722;  Dallam  v.  Sanchez,  56 
Fla.  799,  47  South.  871. 

In  this  case  neither  of  the  tv/o  heirs  nor  the  widow  of 
the  decedent  is  in  possession  of  any  of  the  lands,  and  there 
appears  to  be  no  controversy  between  the  two  heirs  nor  be- 
tween the  heirs  and  the  widow.  The  grantee  of  the  widow 
claims  her  right  in  a  portion  of  the  homestead  land,  and  his 
grantee  claims  title  by  adverse  possession  to  another  portion 
of  it  to  which  he  has  a  warranty  deed  from  the  widow's 
grantee.  The  proofs  tend  prima  facie  to  support  the  adverse 
claims  to  a  part  at  least  of  the  lands,  and  such  claims  do  not 
now  clearly  appear  to  be  contrary  to  law  as  to  the  complain- 
ant. It  is  apparent  that  the  only  controversy  is  over  the 
rights  of  the  heirs  as  against  those  claiming  adversely  under 
the  widow's  conveyance.  Under  these  circumstances  parti- 
tion is  not  the  complainant's  remedy. 

The  decree  is  reversed. 

Shackleford  and  Cockrell,  JJ.,  concur. 

Taylor,  Hocker  and  Parkhill,  J  J.,  concur  in  the  opinion. 


Proceedinps  in  Partition  are  No  Longer  Merely  Possessory  Actions, 
but  proceedings  in  which  the  quantity  of  the  estate  or  title  may  be 
litigated.  And  where  the  quantity  of  estate  held  by  each  owner 
is  litigated  in  partition,  the  judgment  therein  is  an  estoppel  in  a 
subsequent  suit  by  one  of  the  parties  to  have  a  deed  corrected  on  the 
ground  that  by  mistake  of  the  draftsman  in  drawing  it  he  conveyed 
to  the  other  a  larger  interest  in  the  common  property  than  was  in- 
tended: Buchanan  v.  Harrington,  152  N.  C.  333,  136  Am.  St.  Rep. 
828.  But  an  action  for  partition  cannot  be  used  as  a  substitute  for 
the  action  of  ejectment,  nor  for  the  sole  purpose  of  testing  a  legal 
title:  Camp  Phosphate  Co.  v.  Anderson,  48  Fla.  226,  111  Am.  St.  Eep. 
77. 


HUDSON  v.  HUDSON. 

[59  Fla.  529,  51  South.  857.] 

DIVORCE — Desertion — Driving  Spouse  from  Home. — In  a  suit 

for  divorce  upon  the  ground  of  willful,  obstinate  and  continued 
desertion  for  the  statutory  period,  it  is  immaterial  which  of  the  mar- 
ried parties  leave  the  marital  home;  the  one  who  intends  bringing 
the  cohabitation  to  an  end  commits  the  desertion.  The  party  who 
drives  the  other  away  is  the  deserter,  and  a  wife  may  drive  her  hus- 
band away.      (pp.  142,  146.) 

DIVORCE — Desertion. — The  Meaning  of  the  Statutory  Ground 
for  divorce,  willful,  obstinate  and   Cdiitiiuiod  desertion  for  more  tbau 
une   year,   considered    and   discussed,      (p.    146.) 
(Syllabi   by   the   court.) 
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J.  P.  Stokes,  for  the  appellant. 
No  appearance  for  the  appellee. 

530  PARKHILL,  J.  The  appellant  filed  his  bill  of  com- 
plaint praying  for  a  decree  dissolving  the  bonds  of  matrimony- 
then  existing  between  him  and  his  wife,  the  appellee,  upon 
two  grounds — willful,  obstinate  and  continued  desertion  for 
more  than  one  year,  and  for  extreme  cruelty. 

A  decree  pro  confesso  was  duly  entered  against  the  defend- 
ant for  her  failure  to  plead,  answer  or  demur  to  the  bill  of 
complaint  on  the  rule  day  succeeding  that  to  which  process 
of  subpoena  was  returnable.  The  cause  was  referred  to 
Honorable  C.  H.  Laney,  as  special  master,  who  made  a  report 
of  the  testimony  with  recommendation  that  the  relief  prayed 
be  granted.  Upon  consideration  of  same,  the  chancellor  dis- 
missed the  bill  and  complainant  appealed. 

There  is  no  conflict  in  the  testimony.  The  facts  are  not 
denied  or  disputed.  It  appears  that  ever  since  these  par- 
ties were  married  the  complaining  husband  was  without 
fault,  but,  during  the  last  few  years  of  their  married  life, 
the  defendant  was  very  quarrelsome  and  would  fuss  and 
curse  the  complainant  almost  every  day.  Upon  one  occasion 
the  defendant  tried  to  induce  one  Jane  Thompson,  daughter 
by  a  former  husband,  to  put  poison  in  the  bread  intended  for 
the  complainant  to  eat.  Jane  refused  to  do  so  and  told 
Moses  Hudson  about  it.  Upon  another  occasion  the  defend- 
ant tried  to  hire  a  man  to  kill  the  complainant,  and  again, 
about  three  months  before  the  final  separation  of  the  parties, 
the  defendant  tried  to  get  one  C.  C.  Thompson  to  go  hunting 
with  complainant  and  shoot  him,  ^^^  pretending  that  the 
gun  was  discharged  accidentally.  Finally,  one  morning  in 
i\Iay,  1905,  the  defendant  "flew  into  a  violent  rage"  at  the 
complainant  about  a  matter  for  which  he  was  not  to  blame, 
publicly  cursing  and  abusing  him,  much  to  his  embarrass- 
ment, continuing  this  conduct  all  the  morning  until  he  left 
home  to  avoid  her.  Hoping  that  she  would  be  friendly,  Hud- 
son returned  to  his  home  in  the  afternoon  of  that  day,  but 
IMrs.  Hudson  was  just  as  bad  as  when  he  left  her  in  the 
morning,  cursing  and  abusing  him  shamefully.  The  com- 
plainant testified:  "She  ordered  me  out  of  the  house  and  told 
me  to  leave  and  never  come  back,  that  she  never  intended  to 
live  with  me  again,  and  that  she  did  not  want  to  have  any- 
thing to  do  with  me.  I  argued  the  question  with  her  and 
tried  to  show  her  where  she  was  mistaken,  but  she  would  not 
hear  me.  She  ordered  me  out  again,  and  again  told  me  never 
to  come  back  and  that  she  would  never  live  with  me  again. 
There  being  nothing  else  for  me  to  do,  I  left.  I  went  down 
to  my  boat  and  lived  there  the  best  I  could."  He  was  asked, 
"What  was  the  last  thing  she  said  to  you?"     "Closes  lluJ- 
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son,  you  God  damn  son  of  a  bitch,  you  can't  call  me  wife  any 
more,  and  I  will  never  live  with  you  another  day,"  was  her 
answer.  According]:  to  the  testimony  of  one  of  the  witnesses, 
"She  quit  him.  She  called  him  a  God  damn  son  of  a  bitch. 
She  told  him  he  could  never  call  her  wife  again.  She  told 
him  he  had  to  go.  He  went  off  in  the  morning  and  came 
back  in  the  evening.  She  cursed  him  out  again  and  told  him 
that  she  didn't  want  him  around  the  place.  He  went  down 
to  the  boat  and  lived  there. ' '  The  parties  have  not  lived 
together  since  that  time,  a  period  much  longer  than  the  one 
year  prescribed  by  the  statute. 

We  think  the  testimony  sustains  the  ground  of  a  willful, 
obstinate  and  continued  desertion  for  more  than  one  year. 

First,  as  to  desertion.  Mr.  Bishop,  in  the  second  volume 
**^^  of  his  work  on  Marriage  and  Divorce,  page  597,  says: 
"It  is  immaterial  which  of  the  married  parties  leave  the  mari- 
tal home,  the  one  who  intends  bringing  the  cohabitation  to 
an  end  commits  the  desertion.  Thus,  to  drive  away  the  wife 
from  the  house  is  to  desert  her."  The  party  who  drives  the 
other  away  is  the  deserter,  and  a  wife  may  drive  her  husband 
away :  5  Am.  &  Eng.  Ency.  of  Law,  803.  See  Gray  v,  Grav, 
15  Ala.  779 ;  Skean  v.  Skean,  33  N.  J.  Eq.  148. 

The  testimony  shows  that  the  defendant  was  the  one  who 
intended  to  bring  the  cohabitation  to  an  end.  After  years  of 
cursing  and  abusing  her  husband,  endeavoring  to  take  even 
his  life,  and  with  violent  language  and  epithet  most  opprobri- 
ous, she  drove  this  patient,  nonoffending  man  from  the 
marital  home.  There  is  no  doubt  about  the  meaning  of  her 
declaration:  "Moses  Hudson,  you  God  damn  son  of  a  bitch, 
you  can't  call  me  wife  any  more,  and  I  will  never  live  with 
you  another  day."     The  wife  was  the  deserter. 

Was  the  desertion  willful?  Willful  means  on  purpose,  in- 
tentional. As  we  have  seen,  the  defendant  intentionally  and 
on  purpose  and  willfully  brought  the  cohabitation  to  an  end : 
Crawford  v.  Crawford,  17  Fla.  180. 

Was  the  desertion  obstinate?  Obstinate  means  determined, 
fixed,  persistent.  During  all  the  years  of  the  separation,  the 
deserting  wife  was  determined,  fixed  and  persistent  in  putting 
an  end  to  the  cohabitation,  in  her  desertion,  although  her 
husband  lived  near  by  in  his  boat,  "the  best  he  could."  All 
that  time  she  made  no  effort  to  bring  about  a  reconciliation 
or  a  restoration  of  the  marital  relations,  which  she  had  ter- 
minated. 

In  New.  Jersey,  where  the  desertion  must  be,  like  here, 
"willful,  continued  and  obstinate."  in  Jerolaman  v.  Jerola- 
man  (N.  J.  Eq.),  54  Atl.  166.  where  the  husband  being  in 
fault  was  the  deserter,  the  court  said:  "The  question  in  the 
case  is  whether  thr^  separation  was  continued  ^^^^  and  ob- 
stinate on  his  part  for  two  years  after  that  time.     The  sepa- 
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ration  in  this  case  was,  as  I  have  stated,  legally  chargeable  to 
the  husband,  and  under  the  rule  applied  in  cases  of  this  char- 
acter it  was  the  duty  of  the  husband  to  reform  his  habits,  and 
after  such  reformation,  and  within  the  two  years,  seek  out 
his  wife,  and  apply  to  return,  giving  her  reasonable  assur- 
ances of  the  sincerity  of  his  reformation  and  of  her  probable 
safctv  in  resuming  marital  relations."  In  INfcVickar  v.  INIc- 
Vickar,  46  N.  J.  Eq.  490,  19  Am.  St.  Rep.  422,  19  Atl.  249, 
the  court  said:  "If,  however,  the  husband's  cruelty  was  not 
of  such  intensity  as  to  amount  to  desertion,  still  it  was  such 
as  to  justify  the  wife  in  temporarily  separating  herself  from 
him.  and  it  was  his  duty  to  seek  a  return.  This  he  did  not 
<lo.  but  for  many  years  remained  entirely  passive,  manifesting 
no  interest  in  her  welfare  or  desire  to  resume  marital  rela- 
tions. This,  under  the  circumstances,  constituted  desertion 
and  entitles  the  wife  to  a  decree." 

We  are  not  unmindful  that  the  marital  relation  is  recog- 
nized, both  legally  and  morally,  as  imposing  obligations  pre- 
eminently on  the  husband.  As  the  husband  generally  does 
the  courting  before  marriage,  he  may  well  continue  it  after- 
ward. As  pointed  out  in  Sargent  v.  Sargent,  36  N.  J.  Eq. 
644.  society,  so  far  at  least,  has  regarded  his  duty  in  main- 
taining and  preserving  those  relations  as  of  the  superior 
order.  "Not  that  the  tie  is  more  sacred  or  less  binding  on 
the  part  of  the  wife,  but  where  the  act  of  desertion  occurs 
without  reason  on  his  part  and  without  fault  on  her  side,  the 
same  efforts  to  restore  harmonious  relations  are  not  expected 
from  her  as  would  be  from  him,  if  the  case  were  reversed." 
The  principle  that  the  integrity  of  the  matrimonial  tie  re- 
quires this  of  the  husband  is  stated  by  the  chancellor  in 
Schanck  v.  Schanck.  33  N.  J.  Eq.  363.  That  was  a  case  where 
s.  wife  in  anger  told  her  husband  that  he  ^^^  "might  go  his 
way  and  she  would  go  hers,"  and  gave  other  evidence  of  her 
desire  that  they  should  live  separate,  but  immediately 
retracted  and  besought  him  not  to  go,  and  he.  notwithstanding 
her  entreaties,  left  her.  in  a  passion,  and  withotit  any  attempt 
at  reconciliation  and  without  contributing  anything  toward  her 
support,  or  even  communicating  with  her  in  any  way,  re- 
mained away  from  her  for  three  years,  living  all  the  time  in 
the  same  county  with  her ;  and  the  court  held  that  she  was 
entitled  to  a  divorce  for  desertion.  "Under  the  circum- 
stances of  the  case,"  said  the  court,  "the  husband  owed  a 
duty  to  his  wife — a  duty  to  society — to  avoid,  as  he  well 
might  have  done,  the  consequences  which  his  punctilious 
resentment  (so  exacting  that  he  would  not  even  condescend  to 
proj)ose  the  terms  on  which  it  might  be  appeased)    has  in- 

tiicted    upon    his    wife It    is    clear    that    she    never 

intended  to  desert  him.     ITer  letters  offered  in  evidence  by 
him  contain  the  very  strongest  expressions  of  affection,  and 
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were  undoubtedly  sincere.  .Were  he  before  the  court  asking 
a  divorce  from  her  on  the  ground  of  desertion,  his  application 
would  be  denied  for  the  reason  that  he  has  been  derelict  in 
his  duty  toward  her  under  the  circumstances."  And  so 
would  we  say,  in  the  instant  case,  upon  similar  facts.  In 
view  of  the  facts  stated  in  Wilson  v.  Wilson,  66  N.  J.  Eq.  237, 
57  Atl.  552,  the  court  said:  "An  injured  wife,  under  such 
circumstances,  is  not  bound  to  invite  her  husband  back — to 
invite  him  to  return  and  resume  a  career  of  brutality,  drunk- 
enness or  other  misconduct  which  has  made  her  life  miserable. 
It  is  the  duty  of  the  husband  to  repent  and  signify  his  re- 
pentance to  his  wife." 

In  Trail  v.  Trail,  32  N.  J.  Eq.  231,  this  rule  is  correctly 
stated:  "Even  if  a  Mnfe  deserts  without  cause,  and  after- 
ward realizes  that  she  has  acted  hastily  or  foolishly,  and 
would  return  if  the  way  was  opened  for  her,  but  the  hus- 
band ®^^  refrains  from  doing  anything  to  induce  her  to 
return,  for  the  purpose  of  making  her  absence  a  ground  for 
divorce,  her  desertion  is  not  obstinate,  and  not,  therefore,  a 

ground  for  divorce In  such  a  case  she  remains  away, 

not  of  her  own  will,  but  because  she  cannot  get  back  without 
danger  of  being  repulsed  or  subjected  to  the  pain  of  humilia- 
tion that  no  husband  has  the  right  to  inflict  upon  his  wife." 
As  peculiarly  applicable  to  the  instant  case,  the  court  went  on 
to  say:  "But  a  careful  study  of  the  temper  and  disposition 
of  this  woman,  as  portrayed  in  the  evidence,  has  satisfied  me 
that  any  effort  on  the  part  of  her  husband  to  induce  her  to 
return  would  most  probably  have  resulted  in  strengthening 
her  determination  to  remain  away."  And  the  court  held 
that  a  husband  is  not  bound  to  attempt  to  induce  his  wife  to 
return  when  it  is  clear  any  effort  in  that  direction  would  be 
unavailing.  Continuing,  the  court  said:  "The  case  is  a  very 
sad  one.  The  parties  are  both  well  advanced  in  years. 
Their  married  life  covers  a  period  of  more  than  thirty  years. 
The  ties  that  once  bound  them  together  were  strengthened 
by  the  birth  of  a  child,  who  is  now  a  man.  I  think  most  hus- 
bands and  wives  would  regard  death  as  a  much  more  prefer- 
able termination  of  thirty  years  of  married  life  tlian  a 
divorce.  But  the  question  presented  for  judgment  is  one  of 
blended  law  and  fact,  and  not  of  sentiment  or  feeling,  and 
must  be  decided  by  the  law  and  facts."  The  appellate  court, 
in  this  case,  sustained  the  decree  of  the  court  below  granting 
the  husband  a  divorce. 

And  so,  as  decided  in  Lammertz  v.  Lammertz.  59  N.  J.  Eq. 
649.  45  Atl.  271:  "Where  the  wife  absented  herself  from  her 
husband's  home  for  more  than  two  years,  and  such  absence 
is  not  justified  by  her  husband's  '"••''^  conduct  toward  her,  and 
the  wife's  conduct  is  such  that  little  hope  was  left  of  a  per- 
manent reconciliation,  it  will  be  considered  that  the  desertion 
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is  obstinate  and  divorce  will  be  decreed,  thoup^h  no  proof  was 
offered  that  the  husband  sought  her  and  urged  her  return." 

Recognizing  the  general  rule  that  the  husband,  being  the 
head  of  the  household,  is  bound  to  do  what  he  may,  as  a  just 
man,  to  bring  about  his  wife's  return  or  a  restoration  of  the 
marital  relations,  even  where  the  original  separation  was 
wrongful  on  her  part,  yet  we  think,  under  the  peculiar  cir- 
cumstances of  the  instant  case,  the  wife's  conduct  was  such 
as  to  make  clear  to  anyone  that  any  further  effort  by  the 
complainant  to  induce  his  wife  to  return  to  him  would  have 
been  unavailing ;  and  that  his  right  to  a  decree  is  not  depend- 
ent upon  his  having  done  any  more  than  was  done  by  him  in 
that  direction.  Indeed,  as  was  said  in  Trail  v.  Trail,  32  N.  J. 
Eq.  231,  "any  effort  on  the  part  of  her  husband  to  induce  her 
to  return  would  most  probably  have  resulted  in  strengthening 
her  determination  to  remain  away."  And  the  evidence  justi- 
fies us  in  adding  that,  perhaps,  any  further  effort  on  his  part 
to  have  continued  the  marriage  relation  would  have  caused 
her  to  end  it  by  taking  his  life. 

Was  the  desertion  continued  for  one  year?  Yes;  for 
nearly  four  years  prior  to  the  filing  of  this  bill  the  wife's 
desertion  continued,  as  we  have  seen.  From  the  time  the 
defendant  put  an  end  to  the  cohabitation,  she  did  not  live 
with  her  husband  another  day,  as  she  declared  would  be  the 
case  when  she  drove  him  away. 

AVe  think  the  defendant's  desertion  was  willful,  obstinate 
and  continued  by  the  wife  for  more  than  one  year,  and  that 
under  the  facts  of  this  case,  as  we  gather  them  from  the 
record,  we  are  constrained  to  hold  that  the  complainant 
^^'  is  entitled  to  his  decree,  and  that  the  chancellor  erred  in 
dismissing  the  bill. 

The  decree  is  reversed. 

All  concur  except  Taylor,  J,,  absent  on  account  of  illness. 


WHAT    CONSTITUTES    DESERTION    AS  A    GROUND    FOR 

DIVORCE. 

I.  Separation  or  Desertion  in  General, 

a.  Definition  of  Desertion,  147. 

b.  Duration  of  Desertion  or  Separation. 

1.  When  Separation  Commences,  148. 

2.  Whether  Separation  must  be  Continuous,  148. 

3.  Separation  Pending  Suit  for  Divorce,  149. 

c.  Intention  of  Parties,  150. 

d.  Willfulness  of  Desertion,  151. 

e.  Consent  of  Parties  to  Separation,  152. 
II.  Attempt  at  Reconciliation. 

a.  Diity  to  Seek  Reconciliation,  153. 

b.  Refusal  of  Reconciliation,  154. 

c.  Good  Faith  in  Seeking  Reconciliation,  155. 
III.  Separation  Caused  by  Misconduct  or  Cruelty. 

a.  In  General,  156. 
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b.  Facts  Jostifyinj:  Separation,  156. 

c.  Facts  not  Justifying  Separation,  157. 

d.  Adultery  of  One  Spouse,  158. 

rV.  Involuntary  Separation.  ^ 

a.  In  Case  of  Confinement  in  Prison,  159. 

b.  In  Case  of  Confinement  in  Insane  Asylum,  159. 

c.  In  Case  of  Separation  by  Judicial  Decree,  160. 
V.  Separation  Through  Change  of  Domicile,  160. 

VI.  Refusal  to  Live  Near  or  With  Relatives,  162. 
VII.  Cessation  of  Matrimonial  Intercourse,  162. 
VIII.  Neglect  or  Refusal  to  Furnish  Support,  164. 
IX.  Adopting  Different  Religious  Belief,  165. 
X.  Discretion  of  Court  in  Certain  Cases,  165. 

I.     Separation  or  Desertion  in  General. 

a.  Definition  of  Desertion. — What  constitutes  desertion  as  a  ground 
for  divorce  varies  somewhat  according  to  the  variations  in  the  statu- 
tory provisions  of  the  different  states.  Generally  speaking,  however, 
desertion  may  be  defined  as  a  separation  by  one  spouse  from  the 
other,  without  the  latter's  consent,  with  an  intent  not  to  return,  and 
persisted  in  without  cause  for  the  period  prescribed  by  statute.  In 
Pennsylvania,  it  has  been  decided  that  "separation  is  not  desertion. 
Desertion  is  an  actual  abandonment  of  matrimonial  cohabitation,  with 
an  intent  to  desert,  willfully  and  maliciously  persisted  in,  without 
cause,  for  two  years":  Ingersoll  v.  Ingersoll,  49  Pa.  249,  88  Am.  Dec. 
500;  Middleton  v.  Middleton,  187  Pa.  612,  619,  41  Atl.  291.  "That 
term,  as  used  in  the  law  of  divorce,  contemplates  a  voluntary  sepa- 
ration of  one  party  from  the  other,  without  justification,  with  the 
intention  of  not  returning":  Williams  v.  Williams,  130  N.  Y.  193,  27 
Am.  St.  Eep.  517,  29  N.  E.  98,  14  L.  R.  A.  220.  Some  courts  say 
that  "desertion  is  a  breach  of  matrimonial  duty,  and  is  composed, 
first,  of  the  actual  breaking  off  of  the  matrimonial  cohabitation,  and, 
secondly,  an  intent  to  desert  in  the  mind  of  the  offender":  Bailey 
V.  Bailey,  21  Gratt.  43;  Crounsc  v.  Crounse,  108  Va.  108,  60  S.  E. 
627;  Washington  v.  Washington  (Va.),  69  S.  E.  322;  Burk  v.  Burk, 
21  W.  Va.  445;  Tillis  v.  Tillis,  55  W.  Va.  198,  46  S.  E.  926.  Other 
courts  say  that  "desertion  consists  in  the  cessation  of  matrimonial 
cohabitation,  and  the  intent  to  desert":  Morrison  v.  Morrison,  20 
Cal.  431;  Stein  v.  Stein,  5  Colo.  55;  Bennett  v.  Bennett,  43  Conn.  313. 

Some  decisions  affirm  that  three  things  must  be  proved  to  establish 
desertion:  First,  an  intention  in  the  mind  of  the  defendant  to  desert; 
second,  cessation  of  cohabitation;  and  third,  the  desertion  must  be 
against  the  will  of  the  complaining  party:  Barnett  v.  Barnett.  27 
Ind.  App.  4CG,  61  N.  E.  737;  Porritt  v.  Porritt,  18  Mich.  420;  Eose 
V.  Rose,  50  Mich.  92,  14  N.  W.  711;  Warner  v.  Warner,  54  Mich.  492, 
20  N.  W.  557;  Sergent  v.  Sergent,  33  N.  J.  Eq.  (6  Stew.)  204;  Moak 
v.  Moak  (N.  J.  Ch.),  48  Atl.  394. 

In  Hall  V.  Hall,  77  Mo.  App.  600,  Mr.  Justice  Bond  says:  "To 
prove  desertion  in  the  statutory  sense  as  affording  a  ground  for  di- 
vorce, it  is  essential  to  show  that  the  absence  of  the  defendant  was 
not  justified  by  the  conduct  of  the  plaintiff;  that  it  was  continued 
for  the  space  of  one  year  witliout  any  intention  on  the  part  of  the 
absentee  during  the  period  to  resume  the  marital  relation,  and  that 
plaintiff  neither  conseiitinl  nor  acquiesced  in  the  separation."  Sec,, 
also,  Ulrey  v.  Ulrey,  80  Mo.  App.  48. 
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b.     Duration  of  Separation  or  Desertion. 

1.  When  Separation  Commences. — Most  of  the  statutes  provide 
what  period  must  intervene  before  one  spouse  can  institute  suit  for 
divorce  on  the  ground  of  desertion  by  the  other.  The  decisions  uni- 
formly hold  that  the  desertion  commences  when  the  intent  to  desert 
is,  either  by  some  action  or  declaration,  made  manifest:  Trimble  v. 
Trimble.  65  Ark.  87,  4t  S.  W.  1040;  Fishli  v.  Fishli,  12  Ky.  337; 
Harman  v.  McLeland,  16  La.  26;  Ricker  v.  Ricker,  29  Me.  281;  Stock- 
ing V.  Stocking,  76  Minn.  292,  79  N.  W.  172,  668;  Sarlogne  v.  Sar- 
logne,  6  Mo.  App.  603;  Tracey  v.  Tracey  (N.  J.  Ch.),  43  Atl.  713; 
Bailey  v.  Bailey,  2  Gratt.  43;  Burk  v.  Burk,  21  W.  Va.  445. 

In  Conger  v.  Conger,  13  N.  J.  Eq.  286,  it  appeared  that  the  wife 
left  on  a  visit  to  relatives  at  a  distant  place.  Sometime  afterward 
the  husband  followed  her  and  urged  her  to  return.  It  was  held  that 
the  desertion  commenced  at  the  time  of  her  refusal  to  return,  and  not 
when  she  departed  from  her  own  home. 

In  Pinkard  v.  Pinkard,  14  Tex.  356,  65  Am.  Dec.  129,  it  is  held 
that,  in  order  to  constitute  desertion,  separation  and  intention  to 
abandon  must  concur.  They  need  not,  however,  be  identical  in  their 
commencement;  desertion  will  commence  from  the  time  intention  to 
abandon  is  formed. 

In  Brand  v.  Brand  (N.  J.  Ch.),  59  Atl.  570,  it  is  held  that  a  divorce 
cannot  be  granted  to  a  man  in  New  Jersey  on  the  ground  of  a  de- 
sertion by  his  wife  which  occurred  in  another  state,  unless  the  deser- 
tion continues  during  the  statutory  period  commencing  from  the  time 
w^hen  he  removes  to  New  Jersey. 

2.  Whether  Separation  must  he  Continuous. — In  order  that  deser- 
tion may  constitute  a  ground  for  divorce,  it  must  continue  for  the 
full  statutory  period,  and  it  must  continue  without  any  considerable 
interruption.  The  desertion  must  not  only  be  for  the  period  pre- 
scribed by  law,  but  it  must  also  generally  be  continuous  and  un- 
broken: Reed  v.  Reed,  62  Ark.  611,  37  S.  W.  230;  Albee  v.  Albee.  141 
111.  550,  31  N,  E.  153;  Prather  v.  Prather,  26  Kan.  273;  Fishli  v. 
'•"ishli,  12  Ky.  (2  Litt.)  337;  Woolfolk  v.  Woolfolk,  96  Ky.  G57.  29 
S.  W.  742;  Harman  v.  McLeland,  16  La.  26;  Small  v.  Small,  31  Me. 
393;  Wagner  v.  Wagner,  39  Minn.  394,  40  N.  W.  360;  Stocking  v. 
Stocking,  76  Minn.  292,  79  N.-  W.  172,  668;  Gaillard  v.  Gaillard.  23 
Miss.  152;  Ulrey  v.  Ulrey,  80  Mo.  App.  48;  Moak  v.  Moak  (N.  J.  Cli.), 
48  Atl.  394;  Ogilvie  v.  Ogilvie,  37  Or.  171-180,  61  Pac.  627;  Luper  v. 
Luper  (Or.),  96  Pac.  1099;  Middleton  v.  Middleton,  187  Pa.  612,  41 
Atl.  291;  Hannig  v.  Hannig  (Tex.  Civ.  App.),  24  S.  W.  695;  Bailey 
V.  Bailey,  21  Gratt.  43;  Burk  v.  Burk,  21   W.  Va.  445. 

In  Danforth  v.  Danforth,  88  Me.  120,  51  Am.  St.  Rep.  380,  33  Atl. 
781,  31  L.  R.  A.  608,  it  appears  that  during  the  statutory  period 
neoossary  to  establish  desertion,  the  plaintiff  went  to  the  house  occu- 
pied by  his  wife  and  there  lodged  with  her,  occupying  the  same  bed 
as  husband  and  wife  two  or  three  nights,  she  still  refusing,  however, 
to  return  to  his  house  and  live  with  him  as  his  wife,  and  all  tlio 
tiine  refused  to  do  so,  without  justification.  It  is  declared  tliat 
"sucli  a  visit  is  not  illegal  or  improper.  On  the  contrary,  it  hu^ 
often  liocn  hold  to  he  the  duty  of  the  h.isband  to  visit  his  absent 
v,'if(>.  and  to  cmlcavor  bv  all  proper  means  to  efTect  a  reconciliai  ion. 
If  he  sii(C(mmIs,  and  liis  wife  returns  to  her  home,  and  to  her  duties  as 
his   wife,   uiidonbtedly   her  prior   desertion   will   be   interrupted   or   re- 
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garded  as  condoned,  and  cannot  be  added  to  a  subsequent  desertion 
for  the  purpose  of  completing  the  three  years  necessary  to  entitle 
her  husband  to  a  divorce.  But  if,  in  spite  of  his  efforts,  his  wife 
persistently  and  unreasonably  refuses  to  return,  ^d  continuously  re- 
mains away  from  him  for  three  consecutive  years,  we  think  her 
husband's  right  to  a  divorce  is  complete;  that  the  mere  fact  that 
on  one  occasion  he  visited  her,  and  for  two  or  three  nights  occupied 
the  same  bed  with  her,  does  not  interrupt  the  continuity  of  her  de- 
sertion." 

In  Kennedy  v.  Kennedy,  87  111.  250,  the  fact  that  the  husband  and 
wife  occupied  the  same  bed  for  one  night,  was  held  not  to  interrupt 
the  continuity  of  the  statutory  period  of  desertion. 

In  Phelan  v.  Phelan,  135  111.  445,  25  N.  E.  751,  the  court  says: 
"There  is,  however,  another  complete  defense  to  the  case  made  by  the 
complainant.  The  bill  in  this  case  was  filed  on  the  twenty-sixth  day 
of  November,  1886,  and  under  section  1,  chapter  40,  of  our  statute, 
before  complainant  could  obtain  a  divorce  on  the  ground  of  desertion, 
he  was  required  to  prove  that  the  defendant  willfully  deserted  and 
absented  herself  from  the  complainant,  without  any  reasonable  cause, 
for  the  space  of  two  years  before  the  filing  of  the  bill.  This  he 
failed  to  do.  On  the  other  hand,  the  evidence  shows  that  the  com- 
plainant cohabited  with  the  defendant  on  several  occasions  during 
the  two  years  next  before  the  filing  of  the  bill.  The  complainant, 
in  his  evidence,  denied  cohabitation  after  the  bill  was  filed,  but  tes- 
tified that  'in  December,  1885,  he  stopped  with  the  defendant  a 
week.'  The  defendant  testified  that  complainant  remained  with  her 
at  the  time  he  referred  to  in  his  evidence  two  weeks,  and  that  they 
cohabited  as  husband  and  wife.  She  also  testified,  and  her  evidence 
was  not  impeached,  that  the  complainant  came  to  her  home  in  La 
Salle  and  cohabited  with  her  on  several  different  occasions  after  the 
filing  of  the  bill.  Under  this  evidence  the  complainant  utterly 
failed  to  establish  desertion  for  two  years,  which  is  required  by  the 
statute  before  a  court  would  be  authorized  to  render  a  decree  for 
divorce.  In  Thomas  v.  Thomas,  51  111.  163,  the  statute  in  question 
was  considered,  and  it  was  held  that  the  statute  requires  desertion 
shall  continue  without  cause  for  the  space  of  two  years  before  a  di- 
vorce can  be  obtained  in  this  state  for  that  cause;  and  courts  have 
no  power  to  prescribe  a  shorter  period.  In  Embree  v.  Embree,  53 
111.  394,  it  was  again  held  that  desertion,  to  be  a  cause  of  divorce, 
must  be  willful  and  continued  for  two  years.  Here  the  complainant, 
from  time  to  tirae  during  the  two  years,  relied  upon,  returned  to  and 
cohabited  with  his  wife.  If  the  evidence  had  established  willful  de 
sartion  on  behalf  of  defendant  in  the  first  instance,  the  subsequent 
return  of  complainant,  and  cohabitation  with  his  wife,  would  be  a 
condonation  of  the  desertion  and  a  complete  bar  to  a  decree  on  that 
ground." 

3.  Separation  Pending  Suit  for  Divorce. — If  an  action  for  divorce 
is  instituted  and  prosecuted  in  good  faith  by  one  spouse  against  the 
other,  the  time  during  which  the  action  is  pending  to  the  time  of 
final  adjudication  is  not  regarded  as  an  obstinate  or  willful  deser- 
tion; hence,  in  reckoning  the  statutory  period  on  which  an  action  for 
desertion  is  based,  the  time  of  separation  while  another  action  be- 
tween the  parties  has  been  pending,  must  be  excluded:  Palmer  v. 
Palmer,  36  Fla.  385,  IS  South.  720;  Haltenhof  v.  Ilaltonhof,  44  Til. 
App.    135;    Porritt   v.   Porritt,   IS   Mich.   420;    Doyle   v.   Doyle,    20   Mo. 
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545;  Johnson  v.  Johnson,  65  N.  J.  Eq.  606,  56  Atl.  708;  Weigel  v. 
VVeigel,  65  N.  J.  Eq.  398,  54  Atl.  1125. 

But  in  order  to  have  this  effect,  the  action  must  be  brought  in 
good  faith:  Kusel  v.  Kusel,  147  Cal.  52,  81  Pac.  297.  Said  the 
court  in  this  case:  "It  may  b«  admitted,  for  the  purposes  of  the  case 
only,  that  where  a  wife  in  good  faith  begins  an  action  for  a  divorce 
against  the  husband,  and  immediately  separates  herself  from  him, 
for  the  reason  that  it  would  not  be  proper  for  her  to  live  with  him 
while  she  was  prosecuting  an  action  for  divorce  against  him,  such 
separation  will  not  constitute  desertion  within  the  meaning  of  the 
law,  although  in  fact  the  suit  was  unfounded.  But,  on  the  other 
hand,  it  will  not  be  contended  that  a  wife  who  intends  to  desert 
her  husband  can,  with  that  intent,  leave  his  residence  and  live  sepa- 
rate from  him,  and  at  the  same  time  destroy  the  effect  of  the  de- 
sertion by  immediately  beginning  an  unfounded  action  for  divorce 
against   him.     The   action   must  be  begun   in   good  faith  in  order   to 

have  the  effect  contended  for In  the  absence  of  good  faith,  it 

is  clear  that  the  beginning  of  the  action  cannot  transform  a  cause- 
less abandonment  of  the  marital  domicile  into  an  innocent  absence  or 
into  a  separation  brought  about  through  the  fault  of  the  husband. 
The  subsequent  action  for  maintenance  could  have  no  effect  what- 
ever upon  the  running  of  the  statutory  period  of  one  year  necessary 
to  make  the  wife's  desertion  a  cause  of  divorce." 

And  an  action  for  divorce,  in  order  that  its  pendency  may  have 
the  etfect  referred  to,  must  be  instituted  before  the  full  statutory 
period  of  desertion  has  elapsed:  Graeff  v.  Graeff  (N.  J.),  25  Atl.  704. 
In  that  case  it  appears  that  the  defendant  (wife)  had  previously 
brought  an  action  for  divorce  on  the  ground  of  adultery  against  the 
plaintiff  after  the  lapse  of  the  statutory  period  for  which  a  divorce 
on  the  ground  of  desertion  could  be  granted.  The  court  said  that 
"while  the  time  which  is  occupied  in  the  prosecution  of  a  suit  for 
adultery  cannot  be  counted  as  part  of  the  time  alleged  as  an  ob- 
stinate desertion  (Chipchase  v.  Ohipchase  (IST.  J.  Ch.),  22  Atl.  588). 
the  prosecution  of  such  a  suit  cannot  deprive  a  party  of  a  cause  of 
action  which  has  ripened."  , 

Parties  to  divorce  proceedings  should  live  separately  pending  the 
litigation.  Separation  under  such  circumstances  cannot  be  wrong 
ful,  and  a  charge  of  desertion  cannot  be  based  on  it.  That  part  of 
the  period  of  separation  which  is  the  legitimate,  actual  and  direct 
result  of  the  proceedings  in  divorce  cannot  be  Reckoned  as  any 
portion  of  the  statutory  period  which  must  fully  expire  before  an 
action  for  divorce  on  the  ground  of  desertion  can  be  commenced: 
Hurning  v.  Hurning,  80  Minn.  373,  83  N.  W.  342. 

c.  Intention  of  PaJties. — In  determining  what  constitutes  deser- 
tion as  a  ground  for  divorce,  one  of  the  first  matters  for  consideration 
is  the  intent  of  the  offending  party.  Mere  separation  or  withdrawal 
from  cohabitation,  though  for  an  extended  period,  is  not  in  itself 
desertion.  There  must,  in  addition  thereto,  be  an  intent  on  the  part 
of  the  withdrawing  or  separating  party  not  to  return  or  resume  co- 
habitation. There  is  no  desertion  without  an  intent  to  desert:  Frank- 
lin v.  Franklin,  53  Kan.  143,  35  Pac.  1118;  Stevens  v.  Stevens,  29 
Ky.  Law  Rep.  953,  96  S.  W.  811;  Klein  v.  Klein,  29  Ky.  Law  Rep. 
1042,  96  S.  W.  848;  Boos  v.  Boos,  8S  Mo.  App.  530;  Swan  v.  Swan, 
15  :Neb.  453,  19  N.  W.  639;  Rogers  v.  Rogers,  18  N.  J.  Eq.  445;  Ruck- 
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man  v.  Ruckman,  58  How.  Pr.  278;  Dignan  v.  Dignan,  17  Misc.  Rep. 
2GS,  40  N.  Y.  Supp.  320;  MidtTleton  v.  Middleton,  187  Pa.  612,  619, 
41   Atl.  291;   Bailey  v.  Bailey,   21  Gratt.  43, 

But  it  is  not  necessary,  to  begin  desertion,  tbtit  the  deserter  in- 
tendiHl  to  desert  at  the  time  he  leaves  home.  If  the  proof  establishes 
that  he  at  any  time,  while  absent  from  home,  determined  from  thence- 
forth he  would  desert  his  wife,  and  that  determination  is  persisted  in 
for  the  statutory  period,  this  will  constitute  desertion:  Carroll  v. 
Carroll,  68  N.  J.  Eq.  724,  61  Atl.  383.  And  an  intent  once  formed 
is  presumed  to  continue:   Bailey  v.  Bailey,  21  Gratt.  43. 

The  abandonment  must  be  the  deliberate  act  of  the  party  against 
whom  complaint  is  made,  done  with  the  intent  that  the  marriage 
relation  shall  no  longer  exist:  Stein  v.  Stein,  5  Colo.  55;  Lynch  v. 
Lynch,  33  Md.  328.  There  must  be  an  actual  abandonment  during 
the  statutory  period  with  a  fixed  intent  in  the  mind  of  the  deserting 
party  not  to  return:  Moak  v.  Moak   (N.  J.  Ch.),  48  Atl.  394. 

The  word  "abandonment"  in  the  New  York  statute,  as  used  in 
the  law  of  divorce,  contemplates  a  voluntary  separation  of  one  party 
from  the  other  without  justification,  and  with  the  intention  of  not 
returning:  Williams  v.  Williams,  130  N.  Y.  193,  27  Am.  St.  Rep.  517, 
29  N.  E.  98,  14  L.  R.  A,  220;  Heyman  v.  Heyman,  119  App.  Div.  182, 
104   N.   Y.   Supp.   227. 

Guilty  intent  to  desert  and  abandon  is  manifested  when,  without 
cause  or  consent,  either  party  withdraws  from  the  other.  But  mere 
separation  is  not  desertion:  Fulton  v.  Fulton,  36  Miss.  517;  Boos  v. 
Boos,  88  Mo.  App.  530;  Rogers  v.  Rogers,  18  N.  J.  Eq.  445;  Ojserkis  v. 
Ojserkis  (N.  J.  Ch.),  62  Atl.  113;  Ingersoll  v.  Ingersoll,  49  Pa.  249, 
S8  Am.  Dec.  500. 

In  New  Hampshire,  under  the  laws  in  force  in  1858,  it  was  held, 
where  the  alleged  cause  of  divorce  is  willing  absence,  without  making 
provision  for  the  libelant's  support  for  the  period  of  three  years, 
that  it  must  be  shown  that  the  libelee  left  the  libelant  with  the  inten- 
tion of  not  rejoining  her  again;  or,  having  left  with  the  intention  of 
returning,  that  he  afterward  determined  to  abandon  her,  and  that 
this  intention  or  determination  was  persevered  in  for  three  succes- 
sive years,  and  continued  to  the  time  of  filing  the  libel.  It  must 
also  be  shown  that  the  libelee  had  some  pecuniary  ability  where- 
with to  provide  for  his  wife:  Davis  v.  Davis,  37  N.  H.  191. 

d.  Willfulness  of  Desertion. — Desertion,  to  constitute  ground  for 
a  divorce,  must  be  willful:  Word  v.  Word,  29  Ga.  281;  Trimmer  v. 
Trimmer,  117  111.  App.  64.  aflirmed  in  215  111.  121,  74  N.  E.  96; 
Chatterton  v.  Chatterton,  231  111.  449,  121  Am.  St.  Rep.  339,  83  N.  E. 
161;  Atkinson  v.  Atkinson,  67  Iowa,  364,  25  N.  W.  284;  Franklin  v. 
Franklin,  53  Kan.  143,  35  Pac.  1118;  Fulton  v.  Fulton,  36  Miss.  517; 
Bowlby  V.  Bowlby,  25  N.  J.  Eq.  406;  Thorpe  v.  Thorpe.  9  R.  I.  57. 
The  word  "willful,"  as  used  by  the  statutes  in  this  connection,  means 
"intentional."  It  does  not  imply  any  malice  or  wrong  toward  the 
other  party:  Benkert  v.  Benkert,  32  Cal.  467.  In  some  statutes  the 
word  "malicious"  is  used  in  tlescribing  desertion.  But  malii-e  may  be 
implied  from  a  desertion  which  is  willful  and  without  cause:  Me 
C'lurg's  Appeal,  66  Pa.  366.  In  McBride  v.  McBride,  111  Tenn.  616, 
(59  S.  W.  781,  it  is  held  that  un<lor  Shannon's  Code,  "willful  or  ma- 
licious desertion  of  eithor  jmrty  without  roasonable  cause,  for  two 
whole  years,"  is  a  groui;d  for  a  divorce  a  vinculo.     And  that  a  willful 
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desertion,  without   reasonable   cause,   for  the  time   provided   by   the 
statute,  is  a  suflScient  ground,  although  there  is  no  malice  in  fact. 

In  Besch  v.  Besch,  27  Tex.  390,  decided  in  1864,  Mr.  Justice  Moore 
said:  "The  fact  that  a  husband  shall  have  left  his  wife  for  three 
years  with  the  intention  of  abandonment  is  made  by  the  statute  a 
specific  cause  for  divorce.  It  is  immaterial  what  were  the  circum- 
stances attending  the  separation,  if  the  wife  is  in  no  manner  charge- 
able with  it,  either  by  act  or  consent.  That  the  separation  was  not 
accompanied  by  wanton  acts  of  outrage  or  cruelty  on  the  part  of  the 
husband  toward  her,  is  of  no  importance.  It  is  the  fact  solely  of  his 
separation  from  her  for  the  requisite  length  of  time,  with  the  con- 
tinuing intention  on  his  part  during  such  time  not  to  perform  his 
matrimonial  obligations,  which  entitles  her  to  a  rescission  of  the 
matrimonial  contract." 

In  Kupka  v.  Kupka,  132  Iowa,  191,  109  N.  W.  610,  Mr.  Justice 
Ladd  says:  "To  constitute  desertion  there  must  be  not  only  a  sepa- 
ration, but  an  intent  to  cease  to  live  together  as  husband  and  wife, 
and  abnegation  of  all  the  duties  of  the  marriage  relation.  While 
this  must  be  wrongful — that  is,  in  disregard  of  the  marital  obliga- 
tions— it  is  not  essential  that  it  be  with  any  purpose  of  working  an 
injury.  Thus  in  Benkert  v.  Benkert,  32  Cal.  467,  wherein,  the  court 
in  defining  'willful  desertion,'  said  that  it  'ordinarily  signifies  inten- 
tional, and  that,  we  think,  is  its  signification  here.  It  does  not  imply 
any  malice  or  wrong  toward  the  other  party.'  The  word  does  not 
seem  to  have  limited  the  meaning  of  the  term  'desertion,'  as  con- 
strued  in  the  cases  and  employed  by  text-writers There   may 

be  a  malicious  intent  in  the  desertion,  but  its  presence  is  accidental. 
It  does  not  form  a  necessary  ingredient." 

e.  Consent  of  Parties  to  Separation. — Xothing  is  more  fatal  to  the 
successful  prosecution  of  an  action  for  divorce  on  the  ground  of 
desertion  than  the  mutual  consent  of  the  parties  to  the  separation 
or  withdrawal.  Desertion  implies  a  want  of  consent,  an  unwilling- 
ness, on  the  part  of  the  complaining  spouse.  If  it  appears  on  the 
trial  that  the  plaintiff  has  consented  to  or  acquiesced  in  the  sepa- 
ration or  withdrawal,  or  that  there  is  collusion,  a  decree  will  gen- 
erally be  denied.  Some  of  the  statutes  are  expressly  against  grant- 
ing a  divorce  when  the  separation  is  by  mutual  consent  of  the 
parties,  and  courts  are  strongly  inclined  to  deny  a  decree  when  the  evi- 
dence discloses  such  consent:  Jones  v.  Jones,  13.  Ala.  145;  Benkert 
v.  Benkert,  32  Cal.  467;  Woolard  v.  Woolard,  App.  Cas.  18  D.  C.  326; 
Barnett  v.  Barnett,  27  Ind.  App.  466,  61  N.  E.  737;  Masterson  v. 
Masterson,  20  Ky.  Law  Bep.  631,  46  S.  W.  20;  Lea  v.  Lea,  90  Mass. 
(8  Allen)  418;  Rose  v.  Rose,  50  Mich.  92,  14  N.  W.  711;  Campbell 
V.  Campbell,  73  Mo.  App.  .579;  McGean  r.  McGean,  63  N.  J.  Eq.  2S5, 
49  Atl.  10S3;  Wilson  v.  Wilson,  66  N.  J.  Eq.  237,  56  Atl.  552;  Rutlodge 
V.  Rutledge,  37  Tenn.  (5  Sneed)  554;  McGowen  v.  McGowen,  52  Tex. 
657. 

Where  the  parties  have  separated  by  mutual  agreement,  or  by  ex- 
pressed or  implied  consent,  a  request  to  return  and  resume  matri- 
monial relations  is  necessary  before  one  of  them  can  sueoessfull.v 
prosecute  an  action  for  divorce:  Millowitsch  v.  Millowit-scli.  44  111. 
App.  357;  Franklin  v.  Franklin.  53  Kan.  143,  35  Pac.  lllS;  Bradley 
V.  Bradley,  160  Mass.  258.  35  X.  E.  482;  Dwyer  v.  Dwyor.  ](i  Mo. 
App.  422;   Scott  V.   Scott,  44  Mo.   App.   600;    Swan   v.  Swan,   13   Xeb. 
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453,  19  K.  W.  639;  Hankinson  v.  Ilankinson,  33  N.  J.  Eq.  66;  Brooitt 
V.  Broom,  47  N.  J.  Eq.  215,  ECTAtl.  377;  affirmed  in  49  N.  J.  Eq.  347^ 
25  Atl.  963;  Chipchase  v.  Chipchase,  48  N.  J.  Eq.  549,  22  Atl.  588,^ 
affirmed  in  49  N.  J.  Eq.  594,  26  Atl.  468.  / 

In  Grant  v.  Grant,  64  Minn.  234,  66  N.  W.  983,  the  parties  did 
not  mutually  agree  to  live  apart,  but  the  evidence  strongly  supported 
a  finding  that  they  mutually  refused  to  live  together,  and  that  the 
reason  given  by  each  was  a  mere  pretext.  It  is  held  that  in  such 
case  neither  party  is  entitled  to  a  divorce,  as  neither  party  is  guilty 
of  the  kind  of  desertion  contemplated  by  statute. 

In  Gates  v.  Gates,  59  N.  J.  Eq.  100,  43  Atl.  436,  it  appeared  that 
the  plaintiff  (husband)  was  much  attached  to  the  defendant.  The 
defendant,  on  the  other  hand,  who  was  of  a  quarrelsome  temperament, 
imbued  with  a  groundless  belief  that  her  husband  was  unfaithful, 
appears  to  have  been  lacking  in  attachment  to  him.  There  was  no 
doubt  from  the  evidence  introduced  by  both  plaintiff  and  defendant 
that  for  years  before  the  separation  she  had  made  his  life  miserable 
by  her  groundless  charges.  In  order  to  get  a  little  rest  he  left  the 
home,  and  boarded  in  a  neighboring  village  for  about  ten  days. 
Then  he  returned.  Before  his  return,  his  wife,  without  consulting 
him,  left  and  went  to  the  house  of  a  brother  in  another  state.  She» 
started  on  the  journey  on  the  afternoon  of  the  day  he  returned. 
Plaintiff  testified  that  the  defendant  said  she  was  going  to  live  with 
her  brother,  and  was  not  coming  back.  Defendant  denied  that  she 
made  such  declaration.  While  the  defendant  was  absent,  plaintiff 
wrote  to  her  that  his  one  wish  was  that  they  might  again  live  happy 
together.  The  defendant  told  two  persons  she  would  never  live  with 
her  husband  any  more.  She  insulted  him,  and  all  the  servants;  and, 
in  spite  of  her  actions,  the  husband  was  always  willing  to  live  with 
her  peaceably.  Finally,  they  agreed  to  separate,  plaintiff  being  con- 
vinced that  a  permanent  separation  was  inevitable.  Defendant  in- 
troduced a  letter  written  by  plaintiff  in  which  he  wrote,  "Now  that 
I  have  cut  loose  to  save  myself,  and  am  providing  for  you";  and 
upon  this  point  the  defense  maintained  that  there  was  consent  to  the 
separation,  and  the  plaintiff  not  entitled  to  a  divorce  on  the  ground 
of  desertion.  It  was  held  that  the  evidence  conclusively  showed  de- 
sertion by  the  defendant,  and  the  declaration  of  the  plaintiff  did 
not  indicate  a  consent  to  live  separate. 

In  Smithson  v.  Smithson,  18  D.  C.  227,  the  evidence  showed  that 
for  some  months  previous  to  the  time  when  the  wife  left  home  she 
had  been  threatening  to  leave,  or  telling  her  husband  that  she  in- 
tended to  do  so,  and  he  never  objected.  On  the  contrary,  whenever 
she  said  anything  on  the  subject,  he  would  tell  her  to  go  as  soon  as 
she  pleased.  It  was  held  that  the  plaintiff  (the  husband)  was  not 
entitled  to  a  decree  of  divorce  on  the  ground  of  willful  desertion 
and  abandonment,  as  the  wife  left  with  his  consent.  The  fact  that 
they  lived  apart  and  separate  for  six  years  was  regarded  as  imma- 
terial. 

II.    Attempt  at  Reconciliation. 

a.  Duty  to  Seek  Reconciliation. — When  one  spouse  is  responsible 
for  the  absence  or  desertion  of  the  other,  the  former  must,  in  prose- 
cuting an  action  for  divorce  on  that  ground,  show  that  he  or  she  has 
made  faithful  overtures  to  the  other  to  return  and  resume  the  matri- 
monial union;  otherwise  a  decree  will  not  be  granted:  Reed  v.  Eeed^ 
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€2  Ark.  611,  37  S.  W.  230;  Sniithson  v.  Smithson,  18  D.  C.  227; 
Woolard  v.  Woolard,  18  D.  C.  App.  326;  Stoneburner  v.  Stoneburner, 
11  Idaho,  603,  83  Pac.  938;  Paul  v.  Paul,  75  111.  App.  383;  McElhaney 
V.  McElhaney,  125  Iowa,  333,  101  N.  W.  93;  Seeds  v.  Seeds,  139  Iowa, 
717,  117  N.  W.  1069;  Van  Horn  v.  Arantes,  116  La.  130,  40  South. 
592;  Messenger  v.  Messenger,  56  Mo.  329;  Trail  v.  Trail,  32  N.  J.  Eq. 
231;  Newing  v.  Xewing,  45  N.  J.  Eq.  498,  18  Atl.  166;  Wood  v.  Wood, 
63  N.  J.  Eq.  688,  53  Atl.  51;  Eutledge  v.  Eutledge,  37  Tenn.  (5 
Sneed)  554;  McGowen  v.  McGowen,  52  Tex.  657;  Stay  v.  Stay,  53 
Wash.  534,  102  Pac.  420. 

The  party  not  at  fault  need  not  solicit  the  return  of  the  other, 
who  has  left  the  home  without  good  cause.  It  is  sufficient  if  it 
appears  that  such  party  has  not  refused  an  unconditional  offer  to 
return:   Seeds  v.  Seeds,  139  Iowa,  717,  117  N.  W.  1069. 

When  both  parties  are  responsible  for  the  separation,  neither  has 
a  right  to  complain  of  the  absence  of  the  other.  Therefore,  in  a 
suit  for  divorce  in  such  a  case,  the  plaintiff  must  show  that  he  or 
she  has  sought  reconciliation,  and  has  met  with  refusal  from  the 
defendant.  In  the  absence  of  such  a  showing  a  decree  will  be 
denied:  Jones  v.  Jones,  13  Ala.  145;  Benkert  v.  Benkert,  32  Cal. 
467;  Masterson  v.  Masterson,  20  Ky.  Law  Eep.  631,  46  S.  W.  20; 
Lea  V.  Lea,  90  Mass.  (8  Allen)  418;  Cox  v.  Cox,  35  Mich.  4G1; 
Eose  V.  Eose,  50  Mich.  92,  14  N.  W.  711;  Fulton  v.  Fulton,  36  Miss. 
517;  Droege  v.  Droege,  55  Mo.  App.  481;  Campbell  v.  Campbell, 
73  Mo.  App.  579;  Sarfaty  v.  Sarfaty,  59  N.  J.  Eq.  193,  45  Atl. 
261;  McGean  v.  McGean,  63  N.  J.  Eq.  285,  49  Atl.  1083;  Foote  v. 
Foote   (N.  J.  Ch.),  61  Atl.  90. 

b.  Refusal  of  Reconciliation.  —  Whether  the  separation  has 
originated  through  the  fault  of  one  party,  or  of  both  parties,  it 
is  necessary  that  the  guilty  party  in  the  one  case,  or  one  of  the 
parties  in  the  other,  seek  a  reconciliation,  and  make  faithful  over- 
tures tending  to  resume  the  matrimonial  relation.  And  if  after  such 
overtures  have  been  made  the  other  party  refuses  to  become 
reconciled  and  resume  the  matrimonial  relation,  he  or  she  is  guilty 
of  desertion,  provided  the  reconciliation  has  been  sought  during  the 
statutory  period:  Carey  v.  Carey,  73  Cal.  630,  15  Pac.  313;  Prather 
v.'  Prather,  26  Kan.  273;  Fishli  v.  Fishli,  12  Ky.  (2  Litt.)  337; 
Evans  v.  Evans,  44  Ky.  (5  B.  Mon.)  278;  Small  v.  Small,  31  Me. 
493;  Stocking  v.  Stocking,  76  Minn.  292,  79  N.  W.  172,  668;  Hurning 
V.  Hurning,  80  Minn.  373,  83  N.  W.  342;  Fulton  v.  Fulton,  36  Mips. 
517;  McDermott's  Appeal  (Pa.),  8  Watts  &  S.  251;  Grover's  Appeal, 
37  Pa.  443;  Sisemore  v.  Sisemore,  17  Or.  542,  21  Pac.  820. 

In  Smith  v.  Smith,  55 'N.  J.  Eq.  222,  37  Atl.  49,  it  is  held  that 
a  wife's  suit  for  divorce  on  the  ground  of  desertion  by  the  husband 
will  not  be  barred  because  she  in  fact  did  not  desire  to  resume 
matrimonial  relations  during  the  statutory  period,  where  it  appears 
that  her  feelings  were  due  to  her  husband's  misconduct  and  gross 
behavior. 

In  Loux-  V.  Loux,  57  N.  J.  Eq.  561,  41  Atl.  358,  the  husband 
was  (l('sortcd  by  his  wife,  and  he  gave  her  two  weeks'  time  to 
reconsider  and  return.  When  the  two  weeks  expired  he  witlidrcw 
the  offer.  After  the  offer  was  withdrawn,  and  within  two  years, 
she  wrote  him  several  letters  in  which  she  exiircssed  her  willingness 
to    return,    to    which    he    failed    to    reply.     She    also    called    on    him 
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personally  and  asked  to  be  taken  back,  but  he  refused  all  entreaties. 
He  did  not  dispute  her  offer"  to  return,  but  introduced  a  witness 
who  testified  that  the  wife  said  she  would  not  again  live  with 
her  husband.  It  was  held  that  a  continuous  ^obstinate  desertion 
for  two  years  had  not  been  shown. 

c.  Good  Faith  in  Seeking  Reconciliation.— Where  the  plaintiff 
suing  for  a  divorce  on  the  ground  of  desertion  is  under  the  duty 
of  seeking  a  reconciliation,  because  he  or  she  is  responsible,  solely 
or  in  conjunction  with  the  defendant,  for  the  separation  or  deser 
tion,  he  is  required  to  show  not  only  an  ineffectual  attempt  at 
reconciliation,  but  also  that  he  made  the  attempt  in  good  faith  and 
before  the  statutory  period  of  desertion  had  elapsed:  Walker  v. 
Walker  (Cal.  App.),  112  Pac.  479;  Jenkins  v.  Jenkins,  104  111.  134; 
Prather  v.  Prather,  26  Kan.  273;  Messenger  v.  Messenger,  56  Mo. 
329;  Grant  v.  Grant,  36  N.  J.  Eq.  502;  Elliott  v.  Elliott,  48  N.  J. 
Eq.  231,  21  Atl.  381;  Sisemore  v.  Sisemore,  17  Or.  542,  21  Pac.  820. 
In  Paul  V.  Paul,  75  111.  App.  383,  the  husband  deserted  his  wife 
without  cause,  and  subsequently  charged  her  with  desertion.  He 
proved  that  he  requested  her  to  resume  the  matrimonial  relation 
and  to  come  to  him  at  a  certain  place.  He  however,  failed  to  show 
that  he  offered  her  a  home  in  good  faith.  It  was  held  that  he 
was  not  entitled  to  a  divorce. 

In  Crickler  v.  Crickler,  58  N.  J.  Eq.  427,  43  Atl.  1064,  it  is  held 
that  it  is  a  husband's  duty  to  show  that  he  is  sincerely  willing 
and  desirous  that  his  wife  should  return  to  him,  before  he  can  secure 
a   decree  of   divorce   on   the   ground   of   desertion. 

In  McMullin  v.  McMullin,  140  Cal.  112,  73  Pac.  808,  the  hus- 
band and  wife  lived  apart  for  eighteen  years.  Under  the  statutes 
of  California  separation  by  consent  is  a  revocable  act,  and  if  one 
of  the  parties  in  good  faith  seeks  a  reconciliation,  but  the  other 
refuses,  such  refusal  is  desertion.  The  wife  had  at  no  time  sought 
a  reconciliation,  nor  instituted  suit  for  divorce.  It  was  held  that, 
even  though  the  husband  deserted  her  without  cause  and  without 
consent,  such  lapse  of  time  warranted  a  finding  that  the  desertion 
was  with  her  consent;  and  her  refusal  to  resume  marital  relations 
when  he  in  good  faith  requested  her  to  do  so  constituted  desertion 
on  her  part,  and  he  was  entitled  to  a  decree. 

In  lioby  v.  Eoby,  10  Idaho,  139,  77  Pac.  213,  the  husband  estab- 
lished a  home,  and  he  requested  his  wife  to  come  and  share  it 
with  him;  he  also  sent  her  money  to  defray  expenses.  The  wife, 
however,  declined  to  go  to  his  home.  It  was  held  that  he  was  not 
guilty  of  desertion  so  as  to  entitle  her  to  a  decree. 

In'  Beller  v.  Seller,  50  Mich.  49,  14  N.  W.  696,  it  was  hold  where 
a  husband  failed  to  influence  his  wife  to  remain  with  him,  but,  on 
the  contrary,  rejoiced  when  she  left  for  another  locality  to  engage 
in  lni«iness,  that  he  was  not  entitled  to  a  divorce  on  the  ground  of 
desert  ion. 

In  Ashburn  v.  Ashburn,  101  Mo.  App.  365,  74  S.  W.  394,  the  hus- 
band was  able  to  perform  some  work  about  the  farm,  although 
partially  paralyzed.  The  wife,  liowevcr.  insisted  on  leaving  the 
home  to  seek  employment,  to  which  the  husband  demurred.  He 
tried  to  influence  her  to  remain  and  attend  to  the  domestic  duties, 
fitul  take  care  of  their  child.  When  she  left  him  he  said  she 
sliiiuul   not   try   to   return,   as   he   would   uut   receive   her.     While   she 
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was  gone,  in  spite  of  the  threat  that  she  could  not  return  to  him, 
he  tried  by  means  of  letters  and  third  parties  to  persuade  her  to 
return,  and  all  efforts  on  his  part  were  unavailing.  It  was  held 
that  her  departure  was  unjustifiable,  and,  in  view  of  the  fact 
that  the  separation  had  continued  for  the  statutory  period,  that  he 
was  entitled  to  a  divorce. 

In  Jerolaman  v.  Jerolaman  (N.  J.  Ch.),  54  Atl.  166,  a  separa- 
tion between  husband  and  wife  occurred  on  account  of  his  drunken- 
ness. He  claimed  that  he  had  reformed;  but  he  failed  to  seek 
his  wife  during  the  statutory  period,  or  to  ask  her  to  return;  and 
gave  her  no  assurance  of  the  sincerity  of  his  reformation.  It  was 
held  that  the  wife  was  entitled  to  a  divorce  on  the  ground  of 
desertion. 

m.    Separation  Caused  by  Misconduct  or  Cruelty. 

a.  In  General. — Usually  the  party  who  withdraws  from  cohabita- 
tion or  absents  himself  from  the  other  spouse  is  the  one  chargeable 
with  desertion.  But  this  is  not  necessarily  the  case,  for  it  may 
safely  be  said  that  where  either  spouse,  by  misconduct  or  cruelty, 
drives  the  other  away,  the  former,  not  the  latter,  is  the  deserter,  or, 
in  other  words,  is  guilty  of  desertion:  Jones  v.  Jones,  95  Ala.  413^ 
11  South.  11,  18  L.  E.  A.  95;  Hudson  v.  Hudson,  59  Fla.  529,  ante, 
p.  141,  51  South.  857,  29  L.  K.  A.,  N.  S.,  614;  Hall  v.  Hall.  25  Ky. 
Law  Rep.  1304,  77  S.  W.  668;  Levering  v.  Levering,  16  Md.  213;. 
Harding  v.  Harding,  22  Md.  337;  Lea  v.  Lea,  99  Mass.  493,  96 
Am.  Dec.  772  (but  see  Padelford  v.  Padelford,  159  Mass.  281,  34 
N.  E.  336);  Marker  v.  Marker,  11  N.  J.  Eq.  256;  Starkey  v.  Starkey, 
21  N".  J.  Eq.  135;  McVickar  v.  McVickar,  46  N.  J.  Eq.  490,  19 
Am.  St.  Rep.  422,  19  Atl.  249;  Waltermire  v.  Waltermire,  110  N. 
Y.  183,  17  N.  E.  739;  Appeal  of  McDermott  (Pa.),  8  Watts  &  S. 
251;  Appeal  of  Groves,  37  Pa.  443. 

The  departing  spouse  must,  however,  be  justified  in  leaving  the 
other:  Reed  v.  Reed,  62  Ark.  611,  37  S.  W.  230;  Craig  v.  Craig,  90 
Ark.  40,  117  S.  W.  765;  Hitchcock  v.  Hitchcock,  15  D.  C.  App.  81; 
Walton  v.  Walton,  114  111.  App.  116;  Alderson  v.  Alderson,  24  Ky. 
Law.  Rep.  595,  113  Ky.  830,  69  S.  W.  700;  Grover  v.  Grover,  79 
Mo.  App.  142;  Laing  v.  Laing,  21  N.  J,  Eq.  248;  Eshbach  v.  Eshbach, 
23   Pa.   343. 

b.  Facts  Justifying  Separation. — In  Curlett  v.  Curlett,  106  111. 
App.  81,  it  was  held  that  a  wife  was  justified  in  leaving  her  hus- 
band, and  entitled  to  a  divorce  for  desertion,  where  he  allowed  an 
officer  to  put  her  out  of  the  house  and  provided  no  home  for  her, 
having  the  ability  to  do  §o,  and  persisting  in  such  failure  for  two 
or  more  years. 

In  Weigand  v.  Weigand,  41  N.  J.  Eq.  202,  3  Atl.  699,  aflirmed 
in  42  N.  J.  Eq.  699,  11  Atl.  113,  it  was  held  that  a  wife  was 
Justified  in  leaving  her  husband  on  the  ground  that  he  kcj-t  a 
jirostitute  in  the  same  house  where  she  resided;  also  that  when- 
ever a  husband  or  wife,  as  the  case  may  be,  commits  an  offense 
which  entitles  the  other  to  a  divorce,  either  does  that  which  justifies 
leaving. 

Articles  of  separation  were  executed  by  husband  and  wife,  and  tlie 
former  knew  of  the  lattor's  oj)[)osition  to  the  separation.  Tin' 
husband,   however,   was    deteraiiued    to    continue   the   separation,    and 
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it  continued  during  the  statutory  period.  It  was  held  that  the 
wife  was  entitled  to  a  divorce""  on  the  ground  of  willful  desertion: 
Power  V.  Power,  66  N.  J.  Eq.  320,  105  Am.  St.  Eep.  653,  58  Atl. 
192.  / 

In  an  action  for  divorce  on  the  ground  of  desertion,  brought  by 
the  wife,  it  appeared  that  the  husband  left  her  to  seek  employ- 
ment elsewhere,  but  on  account  of  dissipated  habits  he  was  un- 
successful, and  he  failed  to  take  care  of  her  in  any  way.  It  was 
held  that  even  though  he  wrote  her  affectionate  letters,  his  conduct 
was  that  of  a  deserter,  and  the  character  of  willfulness  became 
attached  to  the  desertion:  Coe  v.  Coe,  68  N.  J.  Eq.  157,  59  Atl. 
1059. 

Shortly  before  a  husband  returned  from  a  trip  to  a  foreign 
country,  the  wife  left  his  home  and  went  to  liye  with  her  relatives, 
and  at  no  time  did  she  disclose  her  intention  to  any  of  the  mem- 
bers of  her  husband's  family,  nor  did  she  leave  any  word  for  him. 
Some  three  months  after  her  departure,  the  husband  met  her  and 
she  gave  him,  as  a  reason  for  leaving,  that  she  feared  bloodshed 
on  account  of  a  man  whose  intimacy  with  her  he  objected  to.  It 
was  held  that  the  husband  was  entitled  to  a  divorce  on  the  ground 
of  desertion,  at  the  expiration  of  one  year  from  the  time  she  left 
him.  The  wife's  conduct  amounted  to  willful  and  intentional  deser- 
tion:  Ogilvie  V.  Ogilvie,  37  Or.  171,  61  Pac.  627. 

In  Wells  V.  Johnson,  122  La.  385,  47  South.  690,  it  was  held  that 
a  husband  was  entitled  to  a  decree  of  separation  where  the  wife 
abandoned  his  home,  giving  as  a  reason  that  he  objected  to  some 
of  her  friends,  and  chat  she  had  to  go  to  her  mother's  to  receive 
them.  Subsequently,  accompanied  by  her  mother  and  with  a  whip 
concealed  about  her  person,  she  waited  for  his  appearance  near 
his  house,  and  without  provocation  struck  him  and  followed  him 
with  abusive  language.  She  wrote  untruthful  letters  to  his  em- 
ployer to  the  effect  that  he  "had  not  been  supporting  her  and  the 
children";  also,  a  letter  to  her  husband  well  calculated  to  irritate 
him. 

In  V/helan  v.  Whelan,  183  Pa.  293,  38  Atl.  625,  it  is  decided  that 
where  a  wife  leases  her  husband  on  account  of  a  quarrel,  and  for 
more  than  two  years  refuses  his  appeals  to  return  to  him,  she  is 
guilty  of  willful  and  malicious  desertion,  and  he  is  entitled  to  a 
decree   of  divorce. 

c.  Facts  not  Justifying  Separation. — It  has  been  affirmed  that 
the  misconduct  must  ordinarily  be  such  as  vrould  itself  be  a 
g.ound  for  divorce:  Warfield  v.  Warfield  (Ark.),  133  S.  W.  606; 
Pierce  v.  Pierce,  33  Iowa,  238;  Van  Dyke  v.  Van  Dyke,  135  Pa. 
459.  19  Atl.  1061;  Martin  v.  Martin,  33  W.  Va.  695.  In  Plimley 
V.  Plimley,  35  N.  J.  Eq.  18,  it  is  decided  that  a  wife  who  refuses 
to  live  with  her  husband  on  account  of  his  intemperance  and  im- 
providence is  not  entitled  to  a  divorce  on  the  ground  of  obstinate 
;ind  willful  desertion. 

In  Embley  v.  Enibley  (N.  J.  Ch.),  37  Atl.  46,  the  husband  left 
town  on  account  of  being  heavily  in  debt.  He  was  attacked  by 
the  newspapers  and  could  not  meet  his  obligations.  The  parting 
from  his  wife  was  friendly,  and  he  wrote  several  letters  indicating 
his  desire  to  continue  the  marital  relation,  and  to  send  for  her 
as  sfion  as  he  was  able.  She  demanded  money  to  go  to  him  when 
ho   was  in  no   position   to   scud   her   any;   but   subsequently,   when    he 
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became  able,  he  wrote  her  of  his  ability  to  send  for  her,  and 
requested  a  reunion.  The  wife,  however,  did  not  comply  with  his 
request  nor  answer  his  letters.  It  was  decided  that  she  was  not 
entitled  to  a  divorce  on  the  ground  of  willful  and  continued  deser- 
tion. 

In  Grover  v.  Grover,  63  N.  J.  Eq.  771,  50  Atl.  1051,  it  appears 
that  husband  and  wife  lived  in  Massachusetts,  but  on  account  of 
intemperate  habits  he  lost  his  position,  in  consequence  of  which  he 
eould  not  support  his  wife.  He  went  to  Vermont  to  better  his 
condition,  and  left  her  in  the  former  state.  At  the  trial  she  testified 
that  she  thought  his  move  to  Vermont  was  the  best  thing  for  him, 
and  if  he  had  reformed  she  would  have  lived  with  him.  She  failed, 
liowever,  to  ascertain  whether  or  not  he  had  reformed;  she  also 
tailed  to  inform  him  as  to  her  movements  and  whereabouts.  It  was 
decided  that  the  evidence  was  insufficient  to  establish  a  willful, 
continuous  and  obstinate  desertion  on  his  part,  to  entitle  her  to 
decree  of  divorce. 

The  refusal  of  a  man  to  permit  his  wife's  sister  to  live  with 
them  seems  not  such  misconduct  as  to  justify  the  wife  in  abandon- 
ing him:  Packard  v.  Packard,  90  Iowa,  765,  58  N.  W.  903. 

In  Provost  v.  Provost  (N.  J.  Ch.),  63  Atl.  619,  it  is  held  that  a 
wife  is  not  entitled  to  a  decree  on  the  ground  of  desertion  by 
testimony  that  he  refused  to  comply  with  her  demands  relating  to 
his  habits  and  methods  of  supporting  her.  She  is  in  duty  bound 
to  accept  the  situation  her  husband  is  capable  of  maintaining. 

In  Wheeler  v.  Wheeler,  101  Md.  427,  61  Atl.  216,  the  husband 
was  put  out  of  the  house  of  his  wife's  father  for  drunkenness, 
and  the  former  asked  how  long  it  was  going  to  last.  The  hus- 
band wrote  her  numerous  letters,  and  she  answered  them  and  made 
engagements  for  meeting  outside  of  her  father's  house.  It  was 
held  there  was  not  such  desertion  as  entitled  the  wife  to  a  decree. 

In  Taylor  v.  Taylor,  72  N.  H.  597,  57  Atl.  654,  the  wife  was 
living  separate  from  her  husband  by  virtue  of  a  foreign  decree 
adjudging  that  she  was  justified  in  living  apart  from  him.  He  made 
an  effort  to  have  the  decree  revoked,  but  was  unsuccessful.  It  was 
decided  that  his  unsuccessful  effort  to  have  the  decree  revoked 
established  that  the  cause  still  existed,  and  that  the  wife  could 
not  be  guilty  either  of  willful  absence  from  him  within  three  years, 
or  of  abandonment  and  refusal  to  cohabit,  as  required  by  the 
statute,  in  order  to  entitle  him  to  a  divorce. 

In  Midleton  v.  Midleton,  187  Pa.  612,  41  Atl.  291,  the  parties 
had  frequent  quarrels,  and  finally  the  husband  suggested  they 
should  live  apart.  When  -they  parted  the  husband  gave  his  wife  all 
the  furniture  in  the  house;  he  also  hired  the  expressman  to  haul 
the  furniture,  of  which  he  made  an  inventory.  Following  the  separa- 
tion, they  had  occasional  personal  interviews,  and  also  corresponded. 
It  was  held  that  the  facts  did  not  show  a  willful  and  malicious 
desertion  by  the  wife,  so  as  to  entitle  the  husband  to  a  decree  of 
divorce. 

d.  The  Adultery  of  One  Spouse  is  usually  regarded  as  such  mis- 
conduct as  justifies  the  innocent  spouse  in  leaving:  Morris  v.  ^lorris, 
20  Ala.  168;  Davis  v.  Davis,  60  Mo.  App.  545;  Weigand  v.  W(Mp;ind, 
41  X.  J.  Eq.  202,  3  Atl.  699.  See,  also,  Warfield  v.  Warfield  (.\ik.), 
133   S.   W.  606.     In  Day  v.   Day,   71  Kan.  385,   80  Pac.  974,   G   Ann. 
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Cas.  169,  Chief  Justice  Johnston  says:  "Divorce  is  a  remedy  for 
the  innocent  and  injured  party,  and  one  who  invokes  the  aid  of  a 
court  must  come  into  it  with  a  clear  conscience  and  clean  hands." 
Following  the  dictum  in  this  case,  it  is  held,  in  JBovaird  v.  Bovaird, 
78  Kan.  315,  96  Pac.  666,  that  a  husband  who  deserted  his  wife  and 
afterward  holds  adulterous  relations  with  a  number  of  women  is 
not  in  a  position  to  ask  for  a  divorce.  It  is  also  held  that  while 
courts  are  inclined  to  encourage  reconciliation  and  the  resumption 
of  the  marital  relation  between  spouses  who  are  estranged,  they 
cannot  require  that  a  wife,  who  declines  to  live  with  a  husband 
guilty  of  adultery,  shall  herself  be  regarded  as  guilty  of  desertion. 

In  Holston  v.  Holston,  23  Ala.  777,  it  appeared  that  the  plaintiff 
(wife)  had  just  apprehension  in  believing  that  the  defendant,  at 
the  time  of  her  marriage  to  him,  was  the  husband  of  another  woman. 
She  separated  herself  from  him,  and  he  consented  to  it  by  promis- 
ing to  produce  proofs  which  would  remove  the  suspicion.  The 
separation  continued  during  the  statutory  period,  and  not  only  did 
the  husband  fail  to  produce  the  proofs  that  he  was  not  the  husband 
of  another  woman,  but  he  committed  adultery  with  different  women. 
It  was  held,  that  the  abandonment  was  sufficiently  shown  by  the 
failure  on  the  part  of  the  defendant  to  use  any  exertions  to  remove 
the  suspicions  which  first  induced  the  separation  on  the  part  of 
the  complainant,  united  with  gross  and  repeated  violations  of  the 
marriage  obligations  as  shown  by  the   evidence. 

But  in  Lake  v.  I/ake,  65  N.  J.  Eq.  544,  56  Atl.  296,  the  court 
says:  "It  is  true  that  when  a  husban^  brings  his  mistress  into  his 
house,  and  so  makes  it  impossible  for  a  wife  to  live  there,  he 
practically  drives  his  wife  from  his  home,  and  his  act  may  be 
characterized  as  desertion;  but  in  the  case  of  an  adulterous  act  or 
acts  by  her  husband  with  a  woman  at  places  other  than  the  dwell- 
ing place  of  the  parties,  such  an  inference  does  not  arise.  "While 
such  an  adulterous  act  might  justify  a  wife  in  separating  from  her 
husband,  it  is  not  ground  for  inferring  a  constructive  desertion  by 
him." 

IV.     Involuntary  Separation. 

a.  In  Case  of  Confinement  in  Prison. — In  Hews  v.  Hews,  73 
Mass.  (7  Gray)  279,  it  is  decided  that  a  divorce  may  be  decreed 
for  willful  desertion  for  five  years,  although  the  guilty  party  has 
been  in  the  house  of  correction  during  the  greater  part  of  that 
period,  under  successive  sentences,  beginning  a  few  months  after 
the  desertion,  and  with  very  short  intervals  between  the  terms  of 
imprisonment.  Where  husband  and  wife  have  been  living  apart  on 
account  of  his  imprisonment  for  life,  it  has  been  affirmed  that  this 
entitles  her  to  a  divorce:  Davis  v.  Davis,  102  Ky.  440,  43  S.  W. 
168,  39  L.  R.  A.  403.  But  where  a  wife  has  been  held  for  trial 
for  a  year  at  the  instance  of  her  husband,  under  a  charge  preferred 
by  him  of  which  she  is  acquitted,  her  absence  from  him  during 
that  year  does  not  constitute  desertion:  Porritt  v.  Porritt,  IS  Mich. 
420.  In  Hyland  v.  Hyland,  55  N.  J.  Eq.  35,  36  Atl.  270,  it  is 
decided  that  the  time  during  which  a  husband  is  in  prison  for  a 
nonpolitical  crime  should  be  excluded  in  determining  the  time 
during  which  a  willful  desertion  has  continued. 

b.  In  Case  of  Confinement  in  Insane  Asylum. — A  wife  who  is 
confined  in  a  lunatic  asylum  cannot  be  said  to  have  abandoned  h^r 
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husband:  Baker  v.  Baker,  82  Ind.  146;  Pile  v.  Pile,  94  Ky.  308,  22 
S.  W.  215;  Blandy  v.  Blandy,  20  App.  Cas.  (D.  C),  535.  Where  a 
wife  abandons  her  husband  without  just  cause  and  thereafter  be- 
comes insane,  a  cause  of  action  for  divorce  does  not  accrue  to  him, 
in  Nebraska,  until  the  laps*  of  two  years  exclusive  of  the  time  that 
she  is  insane:  Kirkpatrick  v.  Kirkpatrick,  81  Neb.  627,  129  Am. 
St.  Rep.  708,  116  N.  W.  499,  16  L.  R.  A.,  N.  S.,  1071. 

In  Douglass  v.  Douglass,  31  Iowa,  421,  husband  and  wife  lived 
together  happily  for  many  j^ears,  and  the  defendant  (husband) 
became  insane.  He  was  confined  in  an  asylum  for  some  time  and 
discharged  as  cured.  On  the  day  of  his  discharge  (September  14, 
1867)  he  returned  to  his  friends  and  relatives,  but  refused  to  live 
with  his  wife.  In  February,  1868,  ther«  was  a  judicial  examination 
as  to  his  condition,  and  he  was  pronounced  sane,  and  then  settled 
with  his  guardian,  who  was  discharged.  During  this  judicial  ex- 
amination the  defendant  asserted  that  he  never  intended  to  live 
with  plaintiff  again,  but  gave  no  reason,  and  refused  to  do  so  when 
asked.  In  April,  1868,  he  was  again  sent  to  an  asylum.  During 
his  second  confinement  in  the  asylum  he  corresponded  with  his 
friends,  but  refused  to  write  to  his  wife,  although  she  urged  him 
to  answer.  Plaintiff  brought  suit  in  March,  1870.  It  was  held 
(one  justice  dissenting)  that  the  evidence  satisfactorily  established 
the  fact  that  the  defendant  willfully  deserted  his  wife  without  a 
reasonable  cause,  and  that  he  absented  himself  for  two  years. 
Also,  "that  the  absence  of  the  defendant  must  be  excused  by  the 
fault  of  the  plaintiff,  and  nt)t  by  the  fault  or  misfortune  of  the 
defendant."  Again,  "how  much  soever  we  may  sympathize  with 
the  defendant  in  his  misfortune  and  would  bo  ready  to  commend 
the  self-sacrifice  and  devotion  that  would  lead  the  plaintiff  to 
cling  closer  to  him,  even  though  his  affection,  like  his  reason,  may 
be  permanently  clouded,  yet  the  statute  is  the  measure  of  the  plain- 
tiff's rights,  and  it  is  our  duty  to  enforce  it." 

In  Wray  v.  Wray,  33  Ala.  187,  it  is  held,  that  a  wife  is  entitled 
To  alimony  for  a  sum  sutBcient  to  support  her  suitably  to  her  con- 
dition and  circumstance,  even  though  she  is  separated  from  her 
husband  without  her  fault  and  confined  in  a  lunatic  asylum. 

c.  In  Case  of  Separation  by  Judicial  Decree. — In  Kyle  v.  Kyle, 
52  N.  J.  Eq.  710,  29  Atl.  316,  a  woman  obtained  a  decree  of  divorce 
a  mensa  et  thoro  in  New  York  and  subsequently  moved  to  New 
Jersey,  where,  after  the  statutory  period  elapsed,  she  brought  an 
action  a  vinculo  matrimonii  on  the  ground  of  desertion.  It  was 
decided  that  she  was  not  entitled  to  a  divorce,  because  the  former 
decree  effected  a  legal  separation, 

V.     Separation  Through  Change  of  Domicile. 

The  husband,  being  the  one  who  must  provide  a  home  for  the 
family,  has  the  right,  acting  reasonably,  to  choose  the  place  where 
the  family  shall  reside;  and  the  wife,  if  she  refuses  without  good 
reason  therefor  to  follow  him  and  take  up  her  abode  at  the  domicile 
he  selects  and  provides,  may  be  guilty  of  desertion  through  su»h 
refusal:  Ilanberry  v.  Hanberry,  29  Ala.  719;  Hardenbergh  v. 
llardenbergh,  14  Cal.  654;  Davis  v.  Davis,  30  111.  180;  Babbitt  v. 
Babbitt,  09  111.  277;  Kennedy  v.  Kennedy.  87  111.  250;  Roby  v. 
Roby,  10  Idaho,   139,  77  Pac.  213;   Gahn  v.   Darby,  36  La.  Ann.   70; 
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Fninklin  v.  Franklin,  190  Mass.  349,  77  N.  E.  48,  4  L.  E.  A.,  N.  S.. 
145,  5  Ann.  Cas.  851;  Schmnan  v.  Sohuman,  93  Mo.  App.  99;  Biiell 
V.  Buell,  42  Wash.  277,  84  Pac.  82] ;  Burk  v.  Burk,  21  W.  Va.  445. 

In  Ilaymond  v.  Haymond,  74  Tex.  414,  12  S^  W.  90,  it  is  held 
that  the  wife  cannot  be  regarded  as  guilty  of  desertion  because 
she  refused  to  emigrate  to  South  America. 

In  Vosburg  v.  Vosburg,  136  Cal.  195,  68  Pac.  694,  the  court  said: 
"Nice  questions  may  arise  as  to  the  extent  of  the  duty  of  the  wife 
(to  live  elsewhere  with  her  husband  than  at  her  present  home), 
and  as  to  the  extent  of  the  right  of  the  husband,  without  adequate 
reason,  to  force  the  wife  to  leave  the  place  where  she  has  long 
resided,  where  her  friends  arc  gathered  about  her,  and  where,  near 
to  her  aged  father  and  mother,  she  is  living  in  her  own  house  and 
home,  suitable  to  her  station  and  condition  in  life.  There  must 
certainly  be  a  limit  to  the  husband's  right  of  exaction  in  this  re- 
gard, and  the  answer  to  the  question  in  this  case,  if  answer  wera 
needed,  might  be  a  justification,  under  all  the  circumstances  shown, 
for  the  wife's  refusal  ....  she  was  not  guilty  of  desertion  until 
he  had  made  a  choice,  offered  it  to  her,  and  she,  without  sufficient 
cause,  had  refused  to  comply  with  his  selection." 

In  Franklin  v.  Franklin,  190  Mass,  349,  77  N.  E.  48,  4  L.  R.  A., 
N.  S.,  145,  5  Ann.  Cas.  851,  the  husband  emigrated  to  America  to 
better  his  condition,  and  the  wife  refused  to  follow,  ofTcring  no 
other  excuse  than  that  she  was  disinclined  to  leave  her  native  land. 
It  was  held  she  was  guilty  of  desertion,  and  he  entitled  to  a  divorce. 

In  King  v.  King,  122  La.  5S2,  47  South.  909,  the  husband  had 
neither  means  to  support  his  wife  nor  had  he  provided  a  home 
for  her  at  the  place  where  he  urged  her  to  reside  with  him.  It 
was  held  that  her  refusal  did  not  constitute  desertion  entitling 
him  to  a  divorce.  He  should  have  alleged  and  proved  that  he  had 
complied  with  his  own  obligation,  namely,  that  he  had  provided 
the   home. 

In  Kenniston  v.  Kenniston,  6  Cal.  App.  657,  92  Pac.  1037,  the 
plaintiff  (husband)  left  his  wife  in  Massachusetts  and  removed  to 
California.  Subsequently,  he  brought  suit  for  divorce  on  the  ground 
of  desertion.  The  trial  court  granted  the  plaintiff  a  decree  con- 
sistent with  the  prayer  of  his  complaint.  The  judgment  was  re- 
versed by  the  appellate  court  for  the  following  reason:  "Conceding 
that  there  is  sufficient  evidence  as  to  the  offer  of  a  home,  and 
defendant's  refusal  to  accept  it,  there  is  no  evidence  whatever  as 
to  the  character  of.  the  home  to  which  plaintiff  invited  defendant. 
He  must  show  that  he  has  chosen  a  reasonable  place  or  mode  of 
living  before  he  can  insist  that  his  wife  is  in  default.  No  pre- 
sumption can  be  indulged   in  that  behalf  in  favor  of  plaintiff 

One  of  the  important  facts  tending  to  show  good  faith  is  that  he 
has  urged  his  wife  to  come  across  the  continent  to  a  home  reasonably 
suitable  to  their  station  in  life.  It  would  be,  in  our  opinion,  an 
arbitrary  exercise  of  power  to  hold  that  this  material  element  in 
plaintiff's  case  need  not  be  proven,  or  that  it  may  rest  upon  pre- 
sumption." 

A     husband    who,    without    providing    his    wife    with    a     domicile 
and    the    necessary    means    of    support,    leaves    the    state    for    an    in- 
definite   period,    has    no    right   to    complain    when    his    wife    institutes 
suit  for  a  seiiaration  from  bed  and  board  on  the  ground  of  abandon- 
Ara,  St.  Rep.,  Vol.  138 — H 
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ment.  She  is  entitled  to  a  decree:  Wilcox  v.  Nixon,  115  La.  47, 
112  Am.  St.  Rep.  266,  38  South.  890.  In  order,  however,  to  entitle 
a  party  to  a  divorce  from  bed  and  board  on  the  ground  of  abandon- 
ment in  Louisiana,  both  parties  must  reside  in  the  state:  Muller 
V.  Hilton,  13  La.  Ann.  1,  71  Am.  Dec.  50-1;  Heath  v.  Heath,  42 
La.  Ann.  437,  7  South.  540. 

Another  requirement  of  the  Louisiana  statutes  in  force  in  1853 
and  1876,  respectively,  is  that  the  abandonment  must  be  made  to 
appear  by  three  reiterated  summonses  from  month  to  month,  direct- 
ing the  deserting  spouse  to  return  to  the  place  of  the  matrimonial 
domicile,  and  followed  by  judgment  which  has  sentenced  him  or 
her  to  comply  with  such  request,  together  with  a  notification  of 
such  judgment  given  to  him  or  her,  from  month  to  month  for  three 
times  successively,  and  that  the  notification  shall  be  made  to  him 
or  her,  at  the  place  of  his  or  her  usual  residence  if  living  within 
the  state,  and,  if  absent,  at  the  place  of  the  attorney  who  shall 
be  appointed  to  represent  the  absent  party:  Perkins  v.  Potts,  8 
La.  Ann.  14;  Merrill  v.  Flint,  28  La,  Ann.  194. 

VT.    Refusal  to  Live  Near  or  With  Relatives. 

As  to  the  right  of  a  wife  to  refuse  to  reside  near  or  with  rela- 
tives, we  believe  we  can  do  no  better  than  quote  the  words  of  the 
learned  Chief  Justice  Redfield  in  the  case  of  Powell  v.  Powell,  29 
Vt.  148.  He  said:  "While  we  recognize  fully  the  right  of  the  hus- 
band to  direct  the  affairs  of  his  own  house,  and  to  determine  the 
place  of  the  abode  of  the  family,  and  it  is  in  general  the  duty 
of  the  wife  to  submit  to  such  determinations,  it  is  still  not  an 
arbitrary  power  which  the  husband  exercises  in  these  matters.  He 
must  exercise  reason  and  discretion  in  regard  to  them.  If  there  is 
any  ground  to  conjecture  that  the  husband  requires  the  wife  to 
reside  where  her  health  or  her  comfort  will  be  jeoparded,  or  even 
where  she  seriously  believes  such  results  will  follow  which  will 
almost  of  necessity  produce  the  effect,  and  it  is  only  upon  that 
ground  that  she  separates  from  him,  the  court  cannot  regard  her 
desertion  as  continued  from  mere  willfulness.  Any  man  who  has 
proper  tenderness  and  affection  for  his  wife  would  certainly  not 
require  her  to  reside  near  his  relatives  if  her  peace  of  mind  were 
thereby  seriously  disturbed." 

In  Garrison  v.  Garrison,  31  Ky.  Law  Eep.  1209,  104  S.  W.  980,' 
husband  and  wife  were  living  with  his  parents  for  many  years, 
during  which  time  she  felt  unhappy.  She  finally  separated  her- 
self from  him  for  the  reason  that  she  did  not  wish  to  continue  to 
live  with  his  parents.  She  agreed  to  live  with  him  anywhere  except 
in  the  home  of  his  parents,  and  he  refused  to  leave  them.  He 
rejected  her  overtures  for  a  reconciliation  in  a  home  of  their  own, 
away  from  his  parents,  but  was  willing  she  should  return  to  his 
parents'  home.  It  was  held  that  he  was  net  entitled  to  a  divorce  on 
the  ground  of  desertion  because  his  wife  refused  to  return  to  such 
home. 

VII.    Cessation  of  Matrimonial  Intercourse. 

Some  courts  have  taken  the  view  that  the  refusal  of  one  spouse 
to  have  reasonable  matrimonial  or  sexual  intercourse  with  the 
other,   when    health    and   physical   conditions    do   not    make    such    ra 
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fusal  necessary,  manifests  desertion.  In  some  states,  such  as  Cali- 
fornia, the  express  terms  of  the-  statute  justify  tliis  conclusion:  Fink 
V.  Fink,  137  Cal.  559,  70  Pac.  628;  Stein  v.  Stein,  5  Colo.  55; 
Whitfield  V.  Whitfield,  89  Ga.  471,  15  S.  E.  543^  Evans  v.  Evans, 
93  Ky.  510,  20  S.  W.  605;  Graves  v.  Graves,  88  Miss.  677,  41  South. 
384. 

In  Eie  V.  Rie,  34  Ark.  37,  it  appeared  the  defendant  (wife)  per- 
formed every  other  marital  duty,  but  she  refused  to  have  sexual 
intercourse  with  plaintiff  as  husband  and  wife  during  the  statutory 
period.  It  is  held  that  refusal  of  sexual  intercourse  for  one  year, 
without  just  cause,  intentional  on  part  of  wife,  entitles  the  hus- 
band to  a  divorce. 

The  majority  of  decisions,  however,  hold  that  refusal  of  sexual 
intercourse,  although  not  justified  by  considerations  of  health,  is 
not  such  abnegation  of  marital  duties  as  to  constitute  desertion^ 
it  is  not  desertion  as  contemplated  by  the  laws  of  divorce.  And 
the  fact  that  the  refusal  has  continued  for,  and  longer  than,  the 
statutory  period  is  immaterial.  The  courts  will  not  imply  "willful" 
or  "obstinate"  or  "utter"  desertion  from  the  mere  fact  that  one 
party  refuses  to  have  sexual  intercourse  with  the  other:  Prall  v. 
Prall  (Fla.),  50  South.  867,  26  L.  R.  A.,  N.  S.,  577;  Fritz  v.  Fritz, 
138  111.  436,  32  Am.  St.  Eep.  156,  28  N.  E.  1058,  14  L.  R.  A.  685; 
Stewart  v.  Stewart,  78  Me.  548,  57  Am.  Eep.  822,  7  Atl.  473;  South- 
wick  v.  Southwick,  97  Mass.  327,  93  Am.  Dec.  95;  Segelbaum  v. 
Segelbaum,  39  Minn.  258,  39  N.  W.  492;  anonymous  (Watson 
V.  Watson),  52  N.  J.  Eq.  349,  28  Atl.  467;  Pratt  v.  Pratt,  75  Vt. 
432,  56  Atl.  86;  Schoessow  v.  Schoessow,  83  Wis.  553,  53  N.  W. 
856;  Reynolds  v.  Reynolds  (W.  Va.),  69  S.  E.  381;  Steele  v.  Steele, 
1  McArthur  (D.  C),  505. 

In  Pfannebecker  v.  Pfannebecker,  133  Iowa,  425,  119  Am.  St.  Rep. 
608,  110  N.  W.  618,  12  Ann.  Cas.  543,  the  parties  continued  to  live  in 
the  same  house  and  slept  in  adjoining  rooms  up  to  the  time  the  action 
was  begun.  The  plaintiff  (husband),  testified  that  cessation  of  inter- 
course began  in  April,  1903,  while  the  defendant  testified  that  cessation 
of  intercourse  began  in  April,  1905.  The  action  was  begun  in  Sep- 
tember, 1905.  By  the  court:  "The  situation  illustrates  the  difficulties 
involved  in  such  proof  were  denial  of  sexual  indulgence  alone  to  be 
regarded  as  a  ground  on  divorce.  The  language  of  our  statute  pre- 
cludes us  from  so  holding,  were  we  inclined,  and  we  are  not,  for  a 
divorce  is  authorized  on  this  ground  only  'when  he  willfully  deserts 
the  wife  and  absents  himself  without  reasonable  cause  for  the  space 
of  two  years':  Code,  sec.  3174.  This  statute  is  equally  applicable 
where  the  wife  deserts  the  husband.  It  is  not  sufficient  that  one  duty 
or  that  all  save  one  shall  be  neglected.  There  must  be  a  complete 
separation  of  the  parties  by  the  one  absenting  himself  or  herself  from 
the  other.  The  ecclesiastical  courts  which  formerly  exercised  juris- 
diction in  matrimonial  cases  in  England  did  not  sever  the  ties  of 
marriage  on  the  ground  of  desertion,  but  undertook  the  restoration  of 
conjugal  rights  only.  In  so  doing  distinction  was  made  between 
marital  cohabitation  and  sexiial  intercourse ;  the  courts  going  no 
further  than  to  restore  the  former.  The  remedy  for  desertion  in  this 
country  is  divorce,  but  to  constitute  desertion  it  would  seem  that 
that  must  be  lost  which  the  ecclesiastical  courts  were  able  by  their 
decrees  to  restore,  namely,  marital  cohabitation,  and  such  is  the  voi-.'c 
of  the  great  weight  of  authority:  Fritz  v.  Fritz,  138  111.  436,  32  Am. 
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St.  Eep.  156,  28  N.  E.  1058,  14  L.  E.  A.  685;  Segelbaum  v.  Segelbaum, 
39  Minn.  258,  39  N.  W.  492;  Schoessow  v.  Schoessow,  83  Wis.  553,  53 
N.  W.  856;  Throckmorton  v.  Throckmorton,  86  Va.  768,  11  S.  E.  289; 
Steele  v.  Steele,  1  McArthur  (D.  C),  505;  Anonymous  (Watson  v. 
Watson),  52  N.  J.  Eq.  349,  28  Atl.  467.  See,  also,  Stewart  v.  Stewart, 
78  Me.  548.  57  Am.  Rep.  822,  7  Atl.  473,  and  Southwick  v.  Southwick, 
97  Mass.  327,  93  Am.  Dec.  95,  where  it  is  held  not  to  constitute  'utter 
desertion':  11  Cyc.  612.  There  are  respectable  authorities  to  the  con 
trary,  but  construing  statutes  essentially  differing  from  that  of  this 
state:  See  Fink  v.  Fink,  137  Cal.  559,  70  Pac.  628;  Whitfield  v.  Whit- 
field, 89  Ga.  471,  15  S.  E.  543;  Evans  v.  Evans,  93  Ky.  510,  20  S.  W. 
605.  These  decisions  seem  to  have  been  unduly  influenced  by  the 
opinion  expressed  by  Mr.  Bishop  in  his  work  on  Marriage  and  Di- 
vorce, paragraphs  778  and  779,  and  whicli  has  not  been  followed  by 
the  better  considered  cases.  In  none  had  a  statute  expressly  making 
the  absenting  of  the  spouse  essential  to  constitute  desertion  been  sc 
construed,  and  which,  as  we  think,  leaves  no  escape  from  the  conclu- 
sion that  cohabitation  as  well  as  marital  intercourse  must  be  aban- 
doned to  constitute  such  desertion  as  will  entitle  the  unoffending 
spouse  to  a  decree." 

In  Snouffer  v.  Snouffer  (Iowa),  129  N.  W.  326,  it  is  decided  that 
the  refusal  of  a  wife,  living  in  the  same  house  with  her  husband,  to 
have  sexual  intercourse  with  him  for  many  years  does  not  constitute 
desertion. 

In  Hayes  v.  Hayes,  144  Cal.  625,  78  Pac.  19,  it  is  held,  under  the 
Civil  Code,  section  96,  declaring  "persistent  refusal  to  have  reason- 
able matrimonial  intercourse"  manifests  desertion  justifying  a  di- 
vorce "when  health  and  physical  condition  does  not  make  such  refusal 
reasonably  necessary,"  that  there  must  be  evidence  as  to  the  health 
and  physical  condition  of  the  plaintiff's  wife  during  the  time  of  re- 
fusal, in  order  to  entitle  plaintiff  to  a  divorce  on  the  ground  of  deser- 
tion for  such  cause. 

VIII.     Neglect  or  Refusal  to  Furnish  Support. 

In  Magrath  v.  Magrath,  103  Mass.  577,  4  Am.  Eep.  579,  the  court 
said:  "There  is  no  more  important  right  of  the  wife  than  that  which 
secures  to  her  in  the  marriage  relation  the  companionship  of  her  hus- 
band and  the  protection  of  his  home.  His  willful  denial  of  this  right, 
with  the  intentional  and  permanent  abandonment  of  all  matrimonial 
intercourse,  against  her  consent,  is  desertion  within  the  meaning  of 
our  statute.  And  such  conduct  is  not  relieved  by  the  fact  that  he 
has  from  time  to  time  contributed  to  her  support  and  the  support  of 
the  children.  A  man  may  do  as  much  as  this,  from  motives  of  charity, 
of  deference  to  the  opinions  of  others,  or  in  order  to  discharge  in 
part,  a  legal  responsibility  for  the  means  of  living  furnished  bor; 
although  he  may  all  the  time  have  a  fixed  intention  permanently  to 
abandon  all  personal  relation  with  her." 

It  is  obvious,  therefore,  that  even  though  a  husband  support  his 
wife,  she  may  yet  be  entitled  to  a  divorce  on  the  ground  of  desertion: 
Elzas  V.  Elzas,  171  111.  632,  49  N.  E.  717;  Gates  v.  Gates,  60  N.  .7. 
Eq.  486,  46  Atl.  1100;  Power  v.  Power,  66  N.  ,T.  Eq.  320,  105  Am.  St. 
Rep.  653,  58  Atl.  192;  Brokaw  v.  Brokaw,  66  Misc.  Eep.  307,  123  N.  Y. 
Supp.   17, 

A  wife,  however,  may  not  separate  herself  from  hor  hnsbniul  solely 
because  of  his  inability  to  support  her:  Bennett  v.  Bennett,  43  Conu. 
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313;  Skean  v.  Skean,  33  N.  J.  Eq.  148;  Costill  v.  Costill,  47  N.  J, 
Eq.  346,  21  Atl.  35;  Farrier  v.  Farrier  (N.  J.  Ch.),  58  Atl.  1079;  Inger- 
soll  V.  Ingersoll,  49  Pa.  249,  88  Am.  Dec.  500. 

In  Bell  V.  Bell,  15  Idaho,  7,  86  Pac.  196,  the^husband  (plaintiflf) 
failed  to  furnish  his  wife  a  suitable  home  and  reasonable  support, 
in  consequence  of  which  the  necessity  to  support  herself  and  child 
compelled  her  to  leave  her  husband  and  seek  employment  in  another 
place.  She  was  held  not  guilty  of  desertion  entitling  the  husband 
to  a  divorce. 

IX.  Adopting    Different    Religious    Belief. 

In  New  Hampshire  it  has  been  affirmed  that  where  a  husband  joins 
"the  Shakers,"  the  members  of  which  society  profess  that  it  is  not 
lawful  for  man  and  wife  to  cohabit,  and  he  refuses  to  cohabit  with 
his  wife  for  the  time  provided  by  statute,  this  constitutes  desertion 
on  his  part  and  she  is  entitled  to  a  divorce:  Dyer  v.  Dyer,  5  N.  11.  271. 
It  has  also  been  affirmed  in  that  state  that  where  a  man  and  wife 
join  a  society  or  religious  sect  whose  members  profess  that  it  is  un- 
lawful to  maintain  the  relation  of  husband  and  wife,  and  he  after- 
ward withdraws  from  the  society  and  requests  his  wife  to  do  so  and 
cohabit  with  him,  which  she  refuses  to  do,  he  is  entitled  to  a  divorce: 
Fitts  v.  Fitts,  46  N.  H.  184. 

In  Prall  v.  Prall  (Fla.),  50  South.  867,  26  L.  E.  A.,  N.  S.,  577,  the 
husband  alleged  in  his  petition  for  divorce  that  the  wife  became  a 
devotee  of  a  strange  religion,  that  from  the  time  of  her  conversion 
thereto  she  was  estranged  from  him  because  of  his  inability  to  adopt 
the  tenets  of  that  religion,  that  one  of  the  peculiar  beliefs  of  the 
sect  was  that  its  members  are  not  properly  married  to  anyone,  and 
that  she  withdrew  herself  from  all  marital  relations  with  him,  abjur- 
ing him  in  every  way,  and  telling  him  that  his  approaches  were  ob- 
noxious to  her.  It  was  held  that  the  mere  refusal  of  a  wife  to  accord 
to  the  husband  the  marital  privileges  lawful  only  to  the  husband  is 
not  of  itself  such  a  desejtion  of  the  husband  as  to  authorize  him  to 
secure  a  divorce  on  the  statutory  ground  of  willful,  obstinate  and 
continued  desertion. 

X.  Discretion  of  Comrt  in  Certain  Cases. 

In  some  jurisdictions  the  statutes  provide  that,  in  addition  to  the 
causes  particularly  provided  for,  the  court  shall  have  full  power  to 
hear  and  determine  whether  or  not  a  party  is  entitled  to  a  divorce 
on  the  facts  disclosed  by  the  evidence  which  do  not  come  within  any 
of  the  grounds  provided  for  by  the  statute;  and  in  its  discretion 
grant,  or  refuse  to  grant,  a  decree.  In  Shrock  v.  Shrock,  67  Ky.  (4 
liush)  682,  it  was  held  that  a  trial  court  is  authorized  to  decree  a 
separation  from  bed  and  board  on  the  ground  that  the  plaintiff  de- 
serted her  husband  after  he  "in  a  fit  of  anger  drove  her  away,  and 
told  her  to  take  her  things  and  leave,  which  she  did." 

In  a  case  reported  under  the  title  of  Anonymous,  27  Me.  563,  it 
was  decided  that,  under  the  Statute  of  1847,  chapter  13,  which  au- 
thorized the  justices  of  the  supreme  judicial  court  to  grant  divorces 
"in  cases  not  now  provided  by  law,"  a  divorce  cannot  be  granted 
by  the  court  for  desertion  by  one  of  the  parties  for  a  period  less  than 
five  years.  And  in  Birkby  v.  Birkby,  15  111.  120,  it  is  affirmed  tliat 
tho  statutes   declarijig   that,   "in   aUditiou   to   the   causes   therein   pro- 
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vided  for,  the  court  of  chancery  shall  have  full  power  to  hear  and 
determine  all  causes  for  divorce  not  provided  for  by  the  statute," 
does  not  confer  unlimited  discretion  on  courts  to  grant  a  decree  of 
divorce  in  every  case  wherein  they  may  deem  it  advisable;  and  hence 
that  a  decree  granted  partly  on  the  ground  of  desertion  for  a  period 
less  than  that  prescribed  by  statute  and  partly  on  other  grounds 
should  be  reversed. 


LAFAYETTE  LAND  COMPANY  v.  CASWELL. 

[59  Fla.  544,  52  South.  140.] 

EQUITY.— A  General  Demurrer  to  an  Entire  Bill  for  want  of 
equity  should  be  overruled  where  the  case  made  by  the  bill  entitles 
the  complainant  to  any  substantial  relief  in  a  court  of  equity,  (p. 
166.) 

PARTNERSHIP.— A  Deed  Made  to  a  Finn  by  the  Finn  Name 
instead  of  the  individual  members  of  the  firm  is  not  for  that  reason 
void.  It  is  a  latent  ambiguity  that  may  be  explained  and  supplied  by 
parol  testimony,     (p.  167.) 

(Syllabi  by  the  court.) 

Hendry  &  McKinnon,  for  the  appellant. 

Ilardee  &  Butler,  for  the  appellees. 

545  TAYLOR,  J.  The  appellees  filed  their  bill  in  equity  in 
the  circuit  court  of  Taylor  county  against  the  appellant  for 
the  removal  of  clouds  upon  their  title  to  the  standing  timber 
growing  upon  divers  lands  in  said  county,  and  to  enjoin  the 
appellant  from  trespassing  thereon,  and  from  harassing  the 
complainants  with  divers  alleged  vexatious  suits  at  law  in 
which  it  is  alleged  the  appellant  has  undertaken  to  seize  the 
timber  cut  from  said  lands  by  the  appellees.  To  the  bill  the 
defendant  below  interposed  a  demurrer  on  the  following 
grounds: 

1.  There  is  no  equity  in  the  bill. 

2.  The  bill  shows  that  complainant  has  an  adequate  remedy 
at  law. 

3.  The  bill  shows  that  the  question  of  title  to  said  property 
is  being  litigated  in  an  action  at  law. 

4.  The  bill  states  conclusions  and  does  not  set  out  the  facts 
showing  that  a  reasonable  time  has  expired. 

5.  Tlie  bill  alleges  facts  that  tend  to  vary  and  contradict 
the  terms  of  a  written  instrument  under  seal. 

6.  The  bill  sets  up  a  contract  in  relation  to  said  timber 
made  prior  to  and  contemporaneously  with  the  said  written 
iiislniment  under  seal  and  in  terms  contrary  thereto. 

This  demurrer  was  overruled  ])y  the  chancellor,  and  from 
this  ordor  thi'  defendant  below  appeals  to  this  court  assigning 
said  order  as  error.     There  was  no  error  in  this  ruling. 
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It  is  well  settled  here  that  a  general  demurrer  to  an  entire 
hill  for  want  of  equity  should  be  overruled  where  the  case 
made  by  the  bill  entitles  complainant  to  any  substantial  relief 
In  a  court  of  equity:  Louisville  etc.  *^'*®  R.-<!o.  v.  Gibson,  43 
Fla.  315,  31  South.  230.  We  think  the  bill  sets  up  a  good 
ground  for  equitable  relief  in  its  effort  to  remove  clouds 
from  the  complainants'  title,  as  well  also  as  in  its  prayer  for 
injunction.  It  is  contended  here  that  the  conveyance  under 
which  the  complainants  claim  title  is  void  because  no  grantees 
are  named  therein.  This  contention  is  based  upon  the  fact 
that  the  deed  under  which  the  complainants  claim,  attached  as 
exhibit  to  their  bill,  is  made  to  Caswell  and  Knight  of  Taylor 
county,  Florida,  as  grantees,  without  giving  either  of  their 
Christian  names.     This  does  not  render  said  deed  void. 

A  deed  made  to  a  firm  by  the  firm  name,  instead  of  the 
individual  members  of  the  firm,  is  not  for  that  reason  void. 
It  is  a  latent  ambiguity  that  may  be  explained  and  sup- 
plied by  parol :  Murray  v.  Blackledge.  71  N.  C.  492 ;  Walker 
v.  Miller,  139  N.  C.  448,  111  Am.  St.  Rep.  805,  52  S.  E.  125, 
1  L.  R.  A.,  N.  S.,  157,  4  Ann.  Cas.  601;  Morse  v.  Carpenter, 
19  Vt.  613 ;  1  Jones  on  Law  of  Real  Property  in  Conveyanc- 
ing, par.  244,  and  cases  there  cited. 

The  order  of  the  court  below  in  said  cause  is  hereby  affirmed 
at  the  cost  of  the  appellant. 

Ilocker  and  Parkhill,  JJ.,  concur. 

Whitfield,  C.  J.,  and  Shaekleford  and  Cockrell,  JJ.,  con- 
cur in  the  opinion. 


If  the  Members  of  a  Partnership  have  died,  but  the  firm  name  has 
been  perpetuated  and  the  business  continued  by  others,  a  deed  which 
names  such  partnership  as  grantee  is  open  to  explanation  by  parol 
evidence  and  may  be  given  effect:  Walker  v.  Miller,  139  N.  C.  448, 
111  Am.  St.  Eep.  805,  and  see  cases  cited  in  the  cross-reference  note 
thereto. 


MORGAN  V.  EATON. 

[59  Fla.  562,  52  South.  305.] 

VENDOR  AND  VENDEE — Conflict  of  Laws.— Where  a  person 
residing  in  one  i)];ice  makes  a  proposal  to  purcliase  property  by  letter 
to  a  person  residing  iu  another  place,  and  such  proposal  is  there 
accepted,  the  place  of  acceptance,  and  not  the  place  of  the  proposal, 
is  the  place  of  the  contract,      (p.  169.) 

SPECIFIC  PEEFORMANCE— Land  in  Another  County- 
Venue. — A  suit  to  enforce  snocifii'  nerfoniiaiice  of  an  agreenieiit  to 
convev  land  need  not  be  brought  iu  the  county  where  the  land  lies, 
(p.  169.) 
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SPECIFIC  PERFORMANCE— Suit  by  Vendor  of  Land.— It  is 

the  settled  rule  that  the  remedy  by  specific  performance  is  mutual 
as  between  vendor  and  vendee,  and  where  the  remedy  is  sought  by 
the  vendor,  it  makes  no  difference  that  the  relief  he  seeks  thereby  is 
only  to  enforce  the  payment  of  a  specific  sum  of  money.  And  a  suit 
by  a  vendor  for  specific  performance  of  a  contract  for  the  sale  of 
land  cannot  be  defeated  on  the  ground  that  there  is  a  remedy  at  law. 
(p.  169.) 

PLEADING— Discretion  in  Allowing  Amendments. — It  is  the 
settled  rule  here  that  our  trial  courts  are  vested  with  a  broad  discre- 
tion in  the  matter  of  allowing  amendments  of  the  pleadings  in  a 
cause,  and  unless  there  is  a  gross  and  flagrant  abuse  of  this  discretion, 
the  appellate  court  will  not  interfere  with  its  exercise,     (p.  170.) 

VENDOR  AND  VENDEE— Defective  Title  of  Vendor.— The 
rule  is  that  where  it  appears  from  the  contract,  or  the  circumstances 
accompanying  it,  that  the  parties  had  in  view  merely  such  a  convey- 
ance as  will  pass  all  the  title  which  the  vendor  had,  whether  defec- 
tive or  not,  that  is  all  the  vendee  can  insist  upon.  (p.  170.) 
(Syllabi  by  the  court.) 

C.  C,  Morgan,  in  pro.  per. 

George  M.  Powell  and  C.  E.  Pelot,  for  the  appellee. 

663  TAYLOR,  J.  The  appellees  filed  their  bill  in  equity  in 
the  circuit  court  of  Duval  county  for  the  specific  perform- 
ance of  a  contract  for  the  purchase  from  them  by  the  appel- 
lant of  divers  tracts  of  land  situated  in  De  Soto  county, 
Florida.  The  bill  alleges  that  the  contract  of  purchase  made 
by  the  defendant  Morgan  stipulated  only  for  a  quitclaim 
deed  to  all  of  the  interests  of  the  complainants  in  and  to  said 
land,  which  deed  was  to  be  executed  and  delivered  upon  the 
payment  by  the  defendant  of  the  sum  of  five  hundred  dollars. 
That  the  deed  as  stipulated  for  was  executed  and  tendered 
to  the  defendant,  but  he  failed  and  refused  to  comply  with 
his  contract  of  purchase.  The  bill  also  alleges  that  the  said 
contract  was  made  in  the  city  of  Jacksonville  in  Duval 
county.  The  defendant  filed  a  plea  in  abatement  of  said 
suit  on  the  ground  that  he,  the  defendant,  was  not  a  resident 
of  Duval  county,  where  said  suit  was  instituted,  but  resided 
in  De  Soto  county,  and  that  said  cause  of  action  did  not  ac- 
crue in  Duval  county ;  and  that  the  lands  in  controversy  are 
not  in  Duval  county,  but  in  De  Soto  county.  This  i)lea  was 
overruled  on  argument,  and  the  defendant  then  demurred  to 
the  bill  on  the  grounds  that  there  was  no  equity  in  said  bill ; 
that  the  complainant  had  an  adequate  remedy  at  law.  and 
lliat  it  does  not  appear  from  said  bill  that  complainant  will 
suffer  irreparable  injury  by  reason  of  the  failure  of  the 
(U'iVndant  to  perform  the  contract  sued  upon.  This  de- 
murrer was  ^'*''*  overruled,  and  the  defendant  then  answered 
the  V)ill  alleging  that  tlie  complainant  had  no  title  1o  said 
lands  that  he  could  convey:  tliat  all  of  his  estate  in  said  lands, 
had  been  forfeited  bv  tax  sales  thereof  and  tax  titles.     A  vol- 
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uminous  amount  of  testimony  was  taken  and  reported  to  the 
court,  and  at  the  final  hearing  a  decree  was  rendered  in  favor 
of  the  complainants  ordering  the  defendant  to  specifically 
perform  his  said  contract  by  accepting  the  quitclaim  deed 
tendered  to  him  by  complainants  and  by  paying  the  contract 
sum  of  five  hundred  dollars  therefor.  From  this  decree  the 
defendant  below  appeals  to  this  court.  The  order  of  the 
court  overruling  the  defendant's  plea  in  abatement  is  as- 
signed as  error.     There  was  no  error  in  this  ruling. 

Section  1383  of  our  General  Statutes  of  1906  provides 
that:  "Suits  shall  be  begun  only  in  the  county  ....  where 
the  defendant  resides,  or  where  the  cause  of  action  accrued,  or 
where  the  property  in  litigation  is." 

Was  Duval  county,  under  the  circumstances  of  this  case, 
the  place  where  the  complainants'  cause  of  action  accrued? 
We  think  that  it  was.  The  facts  were  that  the  defendant, 
residing  in  De  Soto  county,  by  letter  addressed  to  the  agent 
;md  attorney  of  complainants,  who  resided  in  Jacksonville, 
in  said  Duval  county,  proposed  to  purchase  the  property  at 
the  stipulated  sum,  and  said  agent  and  attorney  at  said 
Jacksonville  accepted  the  proposition.  It  seems  to  be  well- 
settled  law  that  where  a  person  residing  in  one  place  makes 
a  proposal  to  purchase  property  by  letter  to  a  person  residing 
in  another  place,  and  such  proposal  is  there  accepted,  the 
place  of  accej)tance,  and  not  the  place  of  the  proposal,  is  the 
place  of  the  contract :  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
p.  132-1,  and  numerous  cases  there  cited. 

A  suit  to  enforce  the  specific  performance  of  an  agreement 
to  convey  land  need  not  be  brought  in  the  county  ^^^  where 
the  land  lies :  20  Ency.  of  PI.  &  Pr.,  p.  407,  and  authorities 
there  cited. 

The  order  overruling  the  defendant's  demurrer  to  the  bill 
is  assigned  as  error.  There  was  no  error  here.  It  is  the 
settled  rule  that  the  remedy  by  specific  performance  is  mutual 
as  between  vendor  and  vendee,  and  where  the  remedy  is 
sought  by  the  vendor,  it  makes  no  difference  that  the  relief 
he  seeks  thereby  is  only  to  enforce  the  payment  of  a  specific 
sum  of  money:  Fry  on  Specific  Performance  of  Contracts,  p. 
32;  Yulee  v.  Canova,  11  Fla.  9. 

A  suit  by  a  vendor  for  specific  performance  of  a  contract 
for  the  sale  of  land  cannot  be  defeated  on  the  ground  that 
there  is  a  remedy  at  law:  Ilodges  v.  Kowing,  58  Conn.  12, 
18  Atl.  979.  7  L.^R.  A.  87;  Pomeroy  on  Contracts.  2d  ed.,  p. 
6;  Story's  Equity  Jurisprudence,  11th  ed.,  par.  723. 

The  defendant  after  replication  to  his  original  answer  made 
two  applications  to  file  a  sujipleniental  answer,  which  pro- 
posed answer  set  up  other  and  divers  tax  titles  that  it  was 
claimed  devested  the  complainant  of  all  interest  in  the  lands. 
but  both  of  these  applications  were  denied  by  the  chancellor. 
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and  such  rulings  are  assigned  as  error.  There  was  no  error 
here.  It  is  the  settled  rule  here  that  our  trial  courts  are 
vested  with  a  broad  discretion  in  the  matter  of  allowing 
amendments  of  the  pleadings  in  a  cause,  and  unless  there  is  a 
gross  and  flagrant  abuse  of  the  discretion,  this  court  will  not 
interfere  with  its  exercise :  Smith  v.  Westcott,  34  Fla.  430,  16 
South.  332.  The  proposed  amendments  to  the  defendant's 
answer  urged  nothing  more  than  an  accumulation  of  encum- 
brances on  the  title  of  the  complainants  to  said  lands,  some 
of  which  had  already  been  set  up  in  the  original  answer,  but 
none  of  which  were  available  to  the  defendant  as  a  defense  to 
the  suit.  The  contract  of  the  defendant  was  for  a  quitclaim 
deed  to  such  interest,  and  ©nly  such  interest,  as  the  complain- 
ant had  in  ^**®  said  land,  and  to  take  such  quitclaim  cum 
onere  of  such  outstanding  tax  titles  as  existed  against  them. 
The  rule  is  that  where  it  appears  from  the  contract,  or  the 
circumstances  accompanying  it,  that  the  parties  had  in  view 
merely  such  a  conveyance  as  will  pass  all  the  title  which  the 
vendor  had,  whether  defective  or  not,  that  is  all  the  vendee 
can  insist  upon:  Thompson  v.  Hawley,  14  Or.  199,  12  Pac. 
276:  Newark  Savings  Inst.  v.  Jones'  Exrs.,  37  N.  J.  Eq.  449; 
Pomeroy  on  Contracts,  p.  450. 

We  think  the  decree  of  the  court  below  was  fully  justified 
by  the  evidence  in  the  cause,  and  the  said  decree  is,  therefore, 
hereby  affirmed  at  the  cost  of  the  appellant. 

Hocker  and  Parkhill,  JJ.,  concur. 

Whitfield,  C.  J.,  and  Shackleford  and  Cockrell,  J.,  concur 
in  the  opinion. 

Petition  for  rehearing  in  this  case  denied. 


The  Granting  or  Denial  of  Equitable  Belief  for  the  Specific  Perform- 
ance of  a  contract  rests  within  the  sound  discretion  of  the  court,  and 
such  discretion  is  controlled  by  the  established  principles  of  equity 
applicable  to  the  facts  of  each  case:  Taylor  v.  Florida  East  Coast  Tfy. 
Co.,  54  Fla.  635,  127  Am.  St.  Rep.  155;  Banaghan  v.  Malaney,  liOO 
Mass.  46,  128  Am.  St.  Rep.  378. 

The  Boctrin-e  That  There  must  he  Mutuality  in  a  Contract  of  Which 
Specific  Performance  is  demanded,  and  that  it  must  be  susceptible  of 
enforcement  at  the  suit 'of  either  party  at  the  time  it  was  entered 
into,  is  subject  to  so  many  exceptions  and  such  important  qualifica- 
tions, that  it  is  doubtful  whether  a  court  would  ever  be  warranted  in 
declaring  the  law  so  broadly:  Turley  v,  Thomas,  31  Xev.  ISl,  l'.\'> 
Am.  St.  Rep.  667. 

That  the  Vendor  of  Land  may  have  Specific  Performance  against  the 
vendee,  see  Freeman  v.  Paulson,  107  Minn.  64,  131  Am.  St.  Rep.  438^ 
and  cases  cited  in  the  cross-reference  note  thereto. 
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PIIENIX  INSURANCE  COMPANY  v.  HILLIARD. 

[59  Fla.  590,  52  South.  799.] 

FIRE  INSURANCE — Reformation  of  Policy  to  Show  Intention. 

Where  by  inadvertence  or  otherwise  a  policy  of  fire  insurance  is  is- 
sued contrary  to  the  intention  of  the  parties  thereto,  a  court  of  equity 
may  in  a  proper  case  reform  the  policy  so  as  to  make  it  express  the 
real  agreement  and  intention  of  the  parties,  and  as  so  reformed  to 
enforce  the  policy  in  order  to  do  complete  justice  in  the  controversy. 
(p.  173.) 

REFORMATION  OF  INSTRUMENT.— Tte  Right  to  the  Ref- 
ormation of  an  instrument  is  not  absolute,  but  depends  on  an  equita- 
ble showing,     (p.  173.) 

FIRE  INSURANCE — Sole  and  Unconditional  Ownership. — The 
interest  of  a  purchaser  of  property,  which  he  has  unqualifiedly  agreed 
to  buy  and  which  the  former  owner  has  absolutely  contracted  to  sell 
to  him  upon  definite  terms,  is  the  sole  and  unconditional  ownership 
within  the  true  meaning  of  the  ordinary  clause  upon  that  subject  in 
insurance  policies,  because  the  vendor  may  compel  the  vendee  to  pay 
for  the  property  and  to  suffer  any  loss  that  occurs,     (p.  174.) 

FIRE  INSURANCE — Sole  and  Unconditional  Ownership.— The 
just  and  reasonable  purpose  of  insurance  policies  in  requiring  the 
insured  to  have  the  "unconditional  and  sole  ownership"  of  the  prop- 
erty insured  is  to  give  protection  to  only  those  upon  whom  the  loss 
insured  against  would  inevitably  fall  but  for  the  insurance,  and  to 
avoid  taking  risks  for  those  whose  lack  of  interest  or  whose  contin- 
gent interest  in  the  property  insured  might  tend  to  encourage  care- 
lessness or  wrongdoing  in  the  use  or  preservation  of  the  property. 
"Wager  policies  are  not  approved,  and  should  be  avoided,     (p.  174.) 

CONDITIONAL  SALE — Rights  and  Liabilities  of  Parties. — A 
conditional  sale  of  personal  property  by  which  the  vendee  takes  pos- 
session of  the  property  with  an  unconditional  promise  to  pay  for  it, 
but  the  vendor  retains  the  title  till  payment  in  full  of  the  purchase 
price  is  made,  confers  upon  the  vendor  the  absolute  right  of  the  pur- 
chase price,  and  imposes  upon  the  vendee  the  unconditional  obligation 
to  pay  the  purchase  price,  and  also  casts  upon  the  vendee  all  the  risks 
of  loss  incident  to  the  full  and  complete  ownership  of  the  property, 
unless  otherwise  specially  provided  by  contract,     (p.  174.) 

FIRE  INSURANCE. — To  be  "Unconditional  and  Sole,"  the  In- 
terest or  "ownership"  of  the  insured  must  be  completely  vested,  not 
contingent  or  conditional,  nor  in  common  or  jointly  with  others,  but 
of  such  nature  that  the  insured  must  alone  sustain  the  entire  loss 
if  the  property  is  destroyed;  and  this  is  so  whether  the  title  is  legal 
or  equitable,     (p.  175.) 

FIRE  INSURANCE— Sole  and  Unconditional  Ownership. — By 
fair  construction  and  intendment  the  "unconditional  and  sole  owner- 
ship" of  property  for  the  purposes  of  insurance  is  in  those  upon 
whom  the  loss  insured  against  would  certainly  fall,  not  as  a  matter 
of  mere  contract  obligation,  but  as  the  result  of  real  bona  fide  rights 
in  the  property  insured,      (p.  175.) 

FIRE  INSURANCE— Reformation  of  Policy  to  Show  Interest 
of  Parties. — Where  the  insured  and  the  insurer  agree  that  a  policy 
of  insurance  shall  be  issued  to  protect  the  insured  "according  to 
their  respective  interests,"  and  the  policy  is  not  so  issued,  it  may  be 
reformed  so  as  to  show  the  real  interest  of  the  parties  in  all  the 
property  insured,  and  as  reformed  the  policy  may  be  enforced,  (p. 
175.) 

(Syllabi  by  the  court.) 


172  138  American  State  Reports.  [Florida, 

Geo.  M.  Robbins,  for  the  appellant. 

F.  L.  Hemmings  and  John  E.  Hartridge,  for  the  appellees. 

692  WHITFIELD,  C.  J.  This  appeal  is  from  an  order 
overruling  a  demurrer  to  a  bill  in  equity  brought  to  reform 
and  enforce  a  fire  insurance  policy. 

The  amended  bill  of  complaint  in  substance  alleges  that 
Charlotte  Hilliard  was  the  owner  of  a  certain  building  used 
as  a  sawmill,  and  also  a  stock  of  lumber  as  her  separate 
statutory  property;  that  she  agreed  to  purchase  from  the 
IMalsby  Company  certain  sawmill  machinery;  that  in  pursu- 
ance of  such  agreement  she  took  possession  of  the  machinery 
and  placed  it  in  said  building;  that  she  paid  one  hundred 
and  fifty  dollars  and  ninety  cents  in  cash  on  the  purchase  and 
gave  four  notes  for  the  balance;  that  by  agreement  between 
Charlotte  Hilliard  and  the  Malsby  Company  the  title  to  said 
nmchinery  M'as  reserved  in  the  IMalsby  Company  until  full}'' 
paid  for;  that  the  agreements  were  made  by  Charlotte  Hilliard 
for  the  benefit  of  her  separate  statutorv^  property;  that  Char- 
lotte Hilliard  agreed  to  keep  said  machinery  insured  for  the 
benefit  of  the  Malsby  Company,  and  she  became  the  agent  of 
the  ]\ralsby  Company  for  that  purpose;  that  she  made  appli- 
cation to  the  ^^^  agent  of  the  Phenix  Insurance  Company  for 
a  policy  of  insurance  to  protect  her  and  the  Malsby  Company 
ngainst  loss  by  fire  of  said  building,  lumber  and  machinery; 
that  she  informed  said  agent  that  she  owned  the  building  and 
lumber  and  was  buying  the  machinery  from  the  Malsby  Com- 
pany; that  it  was  not  paid  for,  and  the  title  to  the  machinery 
would  remain  in  the  Malsby  Company  until  fully  paid  for : 
that  though  the  agent  was  fully  advised  of  the  facts,  he.  by 
inadvertence,  accident  or  mistake,  issued  the  policy  to  Char- 
lotte Hilliard  alone  and  omitted  the  name  of  the  Malsby  Com- 
pany as  the  owner  of  the  said  engine,  boiler  and  sawmill 
machinery;  "and  also  the  fact  that  the  insurance  on  said 
boiler  and  engine  and  sawmill  machinery  was  for  the  benefit 
of  the  said  IMalsby  Company";  that  the  premium  was  paid; 
that  she  received  the  policy  from  the  agent  believing  it  to 
have  been  properly  prepared  and  written  in  accordance  with 
the  instructions;  that  it  was  the  will,  intention  and  under- 
standing of  both  Charlotte  Hilliard  and  the  agent  to  enter 
into  a  contract  that  would  protect  the  interests  of  both 
Charlotte  Hilliard  and  the  Malsby  Company  ''according  to 
their  respective  interests";  that  the  IMalsby  Company  was 
nf)t  informed  of  the  mistake  until  after  the  property  was  de- 
stroyed by  fire;  that  the  property  was  burned  without  the 
fault  of  complainants  and  the  defendant,  and  the  policy  has 
not  been  paid.  The  prayer  is  that  the  policy  be  reformed  in 
accordance  with  the  alleged  intention  of  the  parties  and 
enforced  as  such,  for  attorneys'  fees,  and  for  general  relief. 


Jan.  1910.]        Phenix  Ins,  Co.  v.  Hilliard.  173 

The  notes  for  the  balance  of  the  purchase  money  for  the 
machinery  provide  that  "if  is  a  part  of  the  contract  of  sale 
that  the  title  shall  not  pass  from  Malsby  Company  until  all 
of  said  notes  are  paid ;  and  if  the  amount  <5f  this  note,  with 
interest,  is  not  paid  at  maturity,  or  in  case  of  the  removal  of 
said  machinery  from  the  county  of  St.  Lucie,  ^^^  or  if  the 
said  machinery  shall  not  be  properly  cared  for,  then  the  said 
Malsby  Company  may  declare  all  our  notes  at  once  due  and 
payable,  and  take  possession  of  said  machinery,  sell  or  dis- 
pose of  the  same  privately  or  publicly,  at  the  discretion  of 
IMalsby  Company  or  their  authorized  agent.  And  after 
payment  of  their  debts  and  all  cost,  including  counsel  fees, 
pay  over  the  remainder,  if  any,  to  me.  The  purchaser  from 
them  to  receive  a  good  and  irrevocable  title  against  me  to  the 
machinery,  vi^ithout  offset  of  any  kind.  And  further,  we, 
makers  and  indorsers,  hereby  guarantee  Malsby  Company 
against  any  damage  or  loss  to  said  machinery  by  fire  or  other 
cause,  and  we  shall  in  no  event  be  entitled  to  a  rescission  of 
the  contract  or  to  an  abatement  in  the  price  for  any  cause, 
and  also  agree  to  keep  the  same  insured  for  at  least  one- 
half  the  purchase  money  for  the  benefit  of  JNIalsby  Company." 
The  notes  are  signed  only  by  "Charlotte  Hilliard." 

The  grounds  of  the  demurrer  are  that  the  bill  of  complaint 
states  no  equity,  and  that  the  allegations  show  the  Malsby 
Company  did  not  own  or  have  a  lien  upon  the  property,  and 
the  policy  was  properly  issued  and  the  remedy  at  law  is  ade- 
quate. 

Where  by  inadvertence  or  otherwise  a  policy  of  fire  insur- 
ance is  issued  contrary  to  the  intention  of  the  parties  thereto, 
a  court  of  equity  may  in  a  proper  case  reform  the  policy  so 
as  to  make  it  express  the  real  agreement  and  intention  of  the 
parties,  and  as  so  reformed  to  enforce  the  policy  in  order  to 
do  complete  justice  in  the  controversy :  Taylor  v.  Glens  Falls 
Ins.  Co.,  44  Fla.  273,  32  South.  887.  See,  also,  Home  v.  J. 
C.  Turner  Cypress  Lumber  Co.,  55  Fla.  690,  45  South.  1016; 
19  Cyc.  652,  655 ;  11  Ency.  of  PL  &  Pr.  378.  The  right  to  the 
reformation  of  an  instrument  is  not  absolute,  but  depends  on 
an  c(iuitable  showing:  34  Cyc.  907. 

In  this  case  the  policy  expressly  provides  that  it  shall 
505  i^Q  yQJ(j  unless  otherwise  indorsed  on  the  policy  "if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership."  An  allegation  of  the  bill  of  complaint  is  that 
Charlotte  Hilliard  requested  the  agent  of  the  insurance  com- 
pany "to  write  a  policy  on  said  described  property  to  protect 
herself  and  the  said  ^lalsby  Company  against  loss  by  fire." 
and  that  through  inadvertence,  accident  or  mistake  the  agent 
omitted  the  name  of  the  ^lalsby  Company  as  the  owner  of  the 
machinery.  The  prayer  is  that  the  policy  be  so  corrected  or 
reformed  as  to  show  the  ^Malsby  Company  to  be  the  owners 
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of  the  machinery,  and  the  demurrer  to  the  bill  of  complaint 
states  that  as  matter  of  law  the  Malsby  Company  was  not  the 
owner  of  the  machinery. 

Where  a  purchaser  of  personal  property  takes  possession  of 
it,  but  the  title  remains  in  the  vendor  till  the  purchase  price 
is  paid  in  full,  the  vendee  in  possession  has  an  insurable 
interest  in  the  property  even  though  he  has  not  fully  paid 
for  it :  Reed  v.  Williamsburg  City  Fire  Ins.  Co.,  74  Me.  537. 
But  under  the  terms  of  the  policy  the  insured  must  have  the 
"unconditional  and  sole  ownership"  of  the  property.  The 
interest  of  a  purchaser  of  property,  which  he  has  unquali- 
fiedly agreed  to  buy  and  which  the  former  owner  has  abso- 
lutely contracted  to  sell  to  him  upon  definite  terms,  is  the 
sole  and  unconditional  ownership  ^^-ithin  the  true  meaning  of 
the  ordinary  clause  upon  that  subject  in  insurance  policies, 
because  the  vendor  may  compel  the  vendee  to  pay  for  the 
property  and  to  suffer  any  loss  that  occurs:  Insurance  Co.  of 
North  America  v.  Erickson,  50  Fla.  419.  Ill  Am.  St.  Rep. 
121.  39  South.  495,  2  L.  R.  A.,  N.  S.,  512,  7  Ann.  Cas.  495; 
Phenix  Ins.  Co.  v.  Kerr.  129  Fed.  723,  64  C.  C.  A.  251.  66  L. 
R.  A.  569^Rumsey  v.  Phenix  Ins.  Co.,  17  Blatehf.  527,  1  Fed. 
396;  8  Words  and  Phrases,  7154;  2  Cooley  on  Insurance, 
1375;  Richards  on  Insurance,  3d  ed.,  336. 

"•'•^  Appellees  contend  that  this  rule  does  not  apply  to  per- 
sonal property,  and  cite  2  Clements  on  Fire  Insurance,  170. 
The  rule  there  announced  has  some  support  in  cited  cases 
where  the  vendor  reserved  the  right  to  retake  possession  and 
ownership  of  the  property.  The  facts  in  this  case  are  not  of 
that  character. 

The  just  and  reasonable  purpose  of  insurance  policies  in 
requiring  the  insured  to  have  the  "unconditional  and  sole 
ownership"  of  the  property  insured  is  to  give  protection  to 
only  those  upon  whom  the  loss  insured  against  would  inevita- 
bly fall  but  for  the  insurance,  and  to  avoid  taking  risks  for 
those  whose  lack  of  interest  or  whose  contingent  interest  in 
the  property  insured  might  tend  to  encourage  carelessness  or 
wrongdoing  in  the  use  or  preservation  of  the  property. 
Wager  policies  are  not  approved,  and  should  be  avoided. 

A  conditional  sale  of -personal  property  by  which  the  vendee 
takes  possession  of  the  property  with  an  unconditional 
promise  to  pay  for  it,  but  the  vendor  retains  the  title  till  pay- 
ment in  full  of  the  purchase  price  is  made,  confers  upon  the 
vendor  the  absolute  right  of  the  purchase  price,  and  imposes 
upon  the  vendee  the  unconditional  obligation  to  pay  the  pur- 
chase price,  and  also  casts  upon  the  vendee  all  the  risks  of 
loss  incident  to  the  full  and  complete  ownership  of  the  prop- 
erty, unless  otherwise  specially  provided  by  contract:  G  Am. 
&  Eng.  Ency,  of  Law,  2d  ed.,  455. 
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To  be  "unconditional  and  sole"  the  interest  or  "owner- 
ship" of  the  insured  must  be'completely  vested,  not  contingent 
or  conditional,  nor  in  common  or  jointly  with  others,  but  of 
such  nature  that  the  insured  must  alone  sustain  the  entire 
loss  if  the  property  is  destroyed;  and  this  is  so  whether  the 
title  is  legal  or  equitable :  Hartford  Fire  Ins.  Co.  v.  Keating, 
86  Md.  130,  63  Am.  St.  Rep.  499,  38  Atl.  29. 

S97  gy  fair  construction  and  intendment  the  "uncondi- 
tional and  sole  ownership"  -of  property  for  the  purposes  of 
insurance  is  in  those  upon  whom  the  loss  insured  against 
would  certainly  fall,  not  as  a  matter  of  mere  contract  obliga- 
tion, but  as  the  result  of  real  bona  fide  rights  in  the  property 
insured. 

The  contract  of  sale  in  this  case  expressly  reserved  the  title 
in  the  vendor  till  all  the  goods  were  paid  for,  with  a  provi- 
sion that  upon  certain  defaults  and  contingencies  the  vendor 
might  take  possession  of  the  property,  not  for  the  purpose  of 
resuming  the  ownership  of  it,  but  to  sell  it  to  make  the  pur- 
chase price  out  of  it.  The  vendors  were  guaranteed  against 
any  loss  or  damage  to  the  property  by  fire  or  other  cause ; 
and  as  an  express  stipulation  the  vendee  was  in  no  event 
entitled  to  a  rescission  of  the  contract  or  to  an  abatement  in 
the  price  for  any  cause.  These  agreements  expressly  fixed 
the  rights  of  the  vendee,  and  the  agreement  to  keep  the  prop- 
erty insured  for  the  benefit  of  the  vendor  was  only  an  addi- 
tional security  for  the  purchase  price,  and  did  not  affect  the 
vendee's  interest  or  risks  in  the  property. 

While  the  vendor,  the  Malsby  Company,  did  not  have  the 
"unconditional  and  sole  ownership"  of  the  machinery  when 
the  policy  was  issued,  such  vendor  reserved  the  title  for  the 
purpose  of  securing  the  purchase  price,  and  consequently  had 
an  insurable  interest  in  the  machinery:  19  Cyc.  588;  13  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  181.  The  prayer  for  relief  for 
the  Malsby  Company  is  on  the  ground  that  it  is  "the  owner 
of  said  ....  machinery,"  but  it  is  alleged  that  it  was 
mutually  intended  to  enter  into  a  contract  that  would  protect 
the  interests  of  the  insured  "according  to  their  respective 
interests."  Under  this  allegation,  admitted  by  the  demurrer, 
the  real  interest  of  the  parties  in  all  the  property  insured  may 
be  ^^*  shown  and  appropriate  relief  mav  be  granted  under 
the  general  prayer:  16  Cyc.  224;  18  Ency.  of  PI.  &  Pr.  867. 

The  order  appealed  from  is  affirmed  and  the  cause  is  re- 
manded, with  leave  to  amend  if  so  desired. 

Shackleford  and  Cockrell,  JJ.,  concur. 

Taylor,  Hocker  and  Parkhill,  JJ.,  concur  in  the  opinion. 


A  Vendee  in  Pofif!e.'>sion  of  Prernixes  Under  an  Executory  Contract  of 
purchase  has  an  interest   of  sufficient  dignity  to  satisfy  the  calls   of 
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an  insurance  policy  as  to  the  interest  of  the  insured  being  entire, 
unconditional  and  sole  ownership:  Arkansas  Ins.  Co.  v.  Cox,  21  Okl. 
873,  129  Am.  St,  Kep.  808;  Evans  v.  Crawford  County  etc.  Ins.  Co., 
130  Wis,  189,  118  Am.  St.  Eep.  1009;  Insurance  Co.  v.  Pitts,  88  Miss. 
587,  117  Am.  St.  Eep.  756;  Baker  v.  State  Ins.  Co.,  31  Or.  41,  65  Am. 
St.  Rep.  807;  Loventhal  v.  Home  Ins.  Co.,  112  Ala.  108,  57  Am.  St. 
Eep.  17;  Johannes  v.  Standard  Fire  Office,  70  Wis.  196,  5  Am.  St. 
Kep.  159.  But  in  Dow  v.  National  Assur.  Co.,  26  R.  I.  379,  106  Am. 
St.  Rep.  728,  it  is  held  that  a  policy  of  insurance  on  household  furni- 
ture, which  provides  that  it  shall  be  void  if  the  interest  of  the  in- 
sured is  other  than  the  unconditional  and  sole  ownership,  is  void  as 
a  whole,  if  a  portion  of  the  furniture  is  held  by  the  insured  on  the 
installment  plan. 

Insurance  Policies  may  he  Reformed  hy  Suit  in  Equity:  Barnes  v. 
Hekla  Fire  Ins.  Co.,  75  Iowa,  11,  9  Am.  St.  Rep.  450;  Continental 
ins.  Co.  V.  Ruckm'an,  127  111.  364,  11  Am.  St.  Rep.  121;  Esch  Brothers 
V.  Home  Ins.  Co.,  78  Jowa,  334,  16  Am.  St.  Rep.  443;  Eastman  v. 
Provident  Mut.  Relief  Assn.,  65  N.  H.  176,  23  Am.  St.  Eep.  29. 
Equity  will  entertain  a  bill  to  reform  a  policy  of  fire  insurance  after 
a  loss  has  occurred,  on  the  ground  that  by  mutual  mistake,  or  error  of 
the  draftsman,  the  wrong  person,  who  is  not  the  owner,  is  named  as 
beneficiary:  Mcintosh  v.  North  State  F.  Ins.  Co.,  152  N.  C.  50,  136 
Am.  St.  Rep.  818.  W^here  a  policy  of  insurance,  negotiated  on  behalf 
•of  a  firm  by  an  individual  partner,  is  made  out  by  mistake  in  the  name 
of  the  partner  applying  instead  of  the  partnership,  a  court  of  equity 
■will  decree  its  reform  so  as  to  cover  the  partnership  interest,  even 
after  loss:  Keith  v.  Globe  Ins.  Co.,  52  111.  518,  4  Am.  Rep.  624.  And 
if,  after  the  death  of  a  person,  his  business  is  carried  on  by  his  wife 
or  other  successor  in  interest,  and  a  policy  of  insurance  is  issued 
in  such  name  either  by  accident,  mistake  or  design,  it  is  not  necessary 
to  go  into  equity  to  have  it  reformed,  but  the  person  to  whom  it  was 
issued  may  sue  thereon  in  his  true  name,  averring  that  the  instrument 
was  made  to  him  or  her  by  the  name  appearing  therein:  Lumber- 
men's Mut.  Ins.  Co.  V.  Bell,  166  111.  400,  57  Am.  St.  Eep.  140. 
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BLAKE  V.  JACKS. 

[18  Idaho,  70,  108  Pac.  554.] 

COUNTY — Annexation  of  Territory — Indebtedness  and  Taxes. 
Where  a  county  is  enlarged  by  annexing  a  portion  of  another  county, 
the  annexed  portion  is  liable  to  pay  its  proportionate  share  of  the 
indebtedness  of  the  county  to  which  it  is  annexed,     (pp.  178,  180.) 

COUNTY — Annexation  of  Territory — Indebtedness  and  Taxes. 
Under  the  provisions  of  section  1963,  Revised  Codes,  which  pledges 
the  faith,  credit  and  all  taxable  property  within  the  limits  of  the 
county  as  it  was  constituted  at  the  time  the  indebtedness  was  in- 
curred for  its  payment,  all  taxable  property  subsequently  brought 
into  the  county  is  liable  for  its  proportionate  share  of  such  indebted- 
ness,    (pp.  178,  180.) 

COUNTY — Annexation  of  Territory — Indebtedness  and  Taxes. 
Under  the  provisions  of  our  statute,  the  indebtedness  of  a  county 
becomes  a  burden  upon  all  of  the  taxable  property  brought  within 
the  county  after  the  creation  of  such  indebtedness,  as  well  as  upon 
the  taxable  property  that  was  within  the  county  at  the  date  of  the 
treation  of  the  indebtedness,  (pp.  178,  180.) 
(Syllabi  by  the  court.) 

Action  to  enjoin  the  assessor  and  tax  collector  from  the 
t:'ollection  of  any  tax  for  the  payment  of  certain  indebtedness 
of  Nez  Perce  county  that  existed  prior  to  the  annexation  of 
ix  part  of  Shoshone  county  thereto. 

Morgan  &  Morgan,  for  the  appellant. 

D.  C.  McDougall,  attorney  general,  J.  H.  Peterson,  assist- 
ant, and  Dwight  E.  Ilodge,  county  attorney  for  Nez  Perce 
■county,  for  the  respondent. 

'■^  SI^LLIVAN,  C.  J.  An  act  was  passed  by  the  legisla- 
ture in  1903  (see  Sess.  Laws  1903,  p.  209)  which  segregated 
from  Shoshone  county  a  portion  of  such  county  and  annexed 
it  to  Nez  Perce  county,  and  this  action  is  brought  to  test  the 
riu'ht  of  Nez  Perce  county  to  levy  and  collect  taxes  on  prop- 
erty in  said  annexed  portion  for  the  purpose  of  paying  the 
principal   or   interest  of   warrants    or    bonded    indebtedness 
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created  by  and  existing  against  said  county  prior  to  the  an- 
nexation. 

The  facts  plead  in  the  complaint  were  sufficient  to  put  in 
issue  the  right  of  Nez  Perce  county  to  levy  and  collect  taxes 
on  the  annexed  territory  for  the  purpose  of  paying  the  in- 
debtedness of  Nez  Perce  county,  existing  at  the  time  of  the 
annexation.  The  court  sustained  a  general  demurrer  to  the 
complaint  and  entered  judgment  of  dismissal,  the  plaintiff 
having  declined  to  plead  further,  and  the  appeal  is  from  said 
judgment.  The  sustaining  of  the  demurrer  and  entering 
judgment  of  dismissal  is  assigned  as  error. 

'''^  It  is  contended  that  since  this  court  held  in  Shoshone 
County  V.  Profitt,  11  Idaho,  763,  84  Pac.  712,  that  the  portion 
of  Shoshone  county  segregated  therefrom  and  attached  to 
Nez  Perce  county  must  pay  its  ratable  portion  of  the  indebted- 
ness of  Shoshone  County,  and  that  Nez  Perce  county  as  it 
existed  at  the  time  of  the  annexation  was  not  liable  for  any 
part  of  that  indebtedness,  it  would  be  unjust  and  inequitable 
now  to  require  the  segregated  and  annexed  portion  to  pay  its 
proportionate  part  of  the  indebtedness  of  Nez  Perce  county 
that  existed  at  the  time  of  the  annexation.  In  the  case  of  Sho- 
shone County  V.  Profitt,  11  Idaho,  763,  84  Pac.  712,  it  was  held 
by  a  majority  of  this  court,  under  the  provisions  of  section  3, 
article  13,  of  the  state  constitution,  that  whenever  any  part  of  a 
county  is  stricken  off  and  attached  to  another  county,  the  part 
stricken  off  must  pay  its  ratable  proportion  of  all  of  its  then 
existing  liabilities  to  the  county  from  which  it  is  taken,  and 
that  the  county  to  which  it  is  attached  was  not  liable  to  pay 
any  of  such  indebtedness,  and  that  is  the  law  of  that  case. 

In  svipport  of  counsel's  contention  that  it  would  be  unjust 
and  inequitable  to  require  the  annexed  portion  to  pay  its  pro- 
portionate share  of  the  mother  county's  indebtedness,  and  also 
its  share  of  the  county's  indebtedness  to  which  it  is  annexed, 
section  1963,  Revised  Codes  of  1909,  is  cited,  which  provides 
that  the  faith,  credit  and  all  taxable  property  within  the 
limits  of  a  county,  as  it  was  constituted  at  the  time  the  in- 
debtedness was  contracted  or  incurred,  are  and  must  continue 
pledged  for  the  paj'ment  of  the  same,  and  that  that  being 
true.  Nez  Perce  county  as  it  existed  before  the  annexation 
must  and  ought  to  pay  all  of  the  then  existing  indebtedness 
of  the  county. 

The  provisions  of  that  section  pledge  the  faith,  credit  and 
taxable  property  within  the  limits  of  a  county  as  it  was  con- 
stituted at  the  time  of  incurring  the  indebtedness,  to  the  pay- 
ment of  such  indebtedness.  But  it  was  not  intended  by  such 
provisions  to  exempt  any  taxable  property  that  was  brought 
into  the  county  after  the  indebtedness  wa.s  incurred  from 
tb(^  payment  of  its  ratable  share  of  such  indebtedness.  The 
pledge  of  property  then  in  the  county    to    the    payment    of 
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'''*  indebtedness  was  not  intended  to  release  other  taxable 
property  within  such  county  from  taxation  for  that  purpose, 
"Where  it  is  not  prohibited  by  statute,  the  natural  and  legal 
result  of  annexation  of  one  portion  of  a  cotinty  to  another  is 
that  such  annexed  portion  must  pay  its  ratable  share  of  the 
indebtedness  of  the  county  to  which  it  is  annexed. 

It  was  held  in  Watson  v.  Commissioners  of  Pamlico  Co.,  82 
N.  C.  17,  that  where  a  county  is  enlarged  by  annexation  of 
new  territory,  the  property  thus  brought  within  the  corporate 
limits  will  be  subject  to  taxation  to  discharge  the  pre-existing 
indebtedness  of  the  old  corporation.  In  the  course  of  that 
decision,  the  court  cites  Commissioners  of  Currituck  v.  Com- 
missioners of  Dare,  79  N.  C.  565,  and  states  that  the  court  in 
that  case  cites  with  approval  the  doctrine  laid  down  in  1  Dil- 
lon on  INIunicipal  Corporations,  section  123,  where  it  is  stated 
that  where  a  new  county  is  created  out  of  the  territory  of  an 
old  county,  or  if  a  part  of  its  inhabitants  or  territory  is  an- 
nexed to  another  county,  unless  some  provision  is  made  in  the 
act  respecting  the  property  and  existing  liabilities  of  the  old 
county,  the  latter  will  be  entitled  to  all  of  the  property  and 
be  solely  answerable  for  all  of  the  liabilities,  and  says : 

"The  plaintiffs  can  derive  no  support  to  their  claim  of 
exemption  from  the  decision  in  Currituck  v.  Dare,  79  N.  C. 
565,  since  the  liability  of  all  the  taxable  property  in  the 
county  of  Dare,  as  constituted,  to  assessment  to  meet  its  obli- 
gations is  recognized,  while  so  much  as  is  taken  from  Curri- 
tuck by  the  express  terms  of  the  enactment  is  additionally 
charged  with  its  ratable  share  of  the  debt  of  the  latter  in- 
curred for  internal  improvement." 

That  case  is  clearly  against  the  contention  of  the  appellant. 
The  case  of  Chicago  etc.  Ry.  Co.  v.  Cuming  Co.,  31  Neb.  371-, 
47  X.  W.  1121,  involved  the  question  whether  certain  prop- 
erty was  exempt  from  taxation  to  pay  the  debts  of  the  county 
to  which  it  was  annexed  that  existed  prior  to  the  annexation. 
The  court  disposed  of  that  contention  as  follows:  "If  the 
position  contended  for  by  the  plaintiff  should  be  sustained, 
then  only  such  property  as  was  within  the  county  ''^  when 
the  bonds  were  voted  would  be  liable  for  the  payment  of  the 
same.  This,  however,  is  not  the  law.  The  voters  of  a  county, 
when  voting  bonds,  assume  a  burden,  not  only  for  themselves,, 
but  for  all  the  property  owners  in  the  county;  and.  in  effect, 
agree  that  the  county  shall  pay  the  bonds,  with  lawful  interest 
thereon.  This  applies  to  all  taxable  property  in  the  county, 
whether  in  the  county  when  the  bonds  were  voted,  or  such  as 
mav  be  brought  therein  afterward." 

In  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  131  Ind.  512,  31  N.  E. 
196,  the  court  said:  "The  general  and  well-settled  rule  is 
that,  where  the  territorial  boundary  of  a  body  politic  or 
corporation  is  extended  so  as  to  include  new  and  additional 
property,  such  property  is  thereby  subjected  to  taxation  in 
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like  manner  and  to  the  same  extent  as  property  previously 
included  within  the  corporation;  and  this  is  true,  even  though 
such  taxation  be  for  the  purpose  of  paying  pre-existing  debts 
of  the  corporation." 

It  is  held  in  28  Cyc.,  page  222  et  seq.,  as  follows:  "Debts  of 
a  municipality  contracted  before  an  addition  become  a  bur- 
den upon  the  added  territory  as  well  as  upon  the  original 
territory,  unless  it  is  otherwise  provided  by  statute." 

The  rule  there  laid  down  was  applied  to  cities  and  towns, 
and  the  same  rule  extends  to  counties  as  well  as  cities:  Com- 
missioners of  Laramie  Co.  v.  Commissioners  of  Albanv  Co., 
92  U.  S.  307,  23  L.  ed.  552. 

We  arrive  at  the  conclusion  that  the  property  in  the  an- 
nexed portion  of  the  county  is  liable  for  its  proportionate 
share  of  the  indebtedness  of  Nez  Perce  county  as  it  existed 
before  the  annexation.  The  judgment  of  the  trial  court  must 
therefore  be  sustained,  and  it  is  so  ordered,  with  costs  in  favor 
of  respondent. 

Stewart  and  Ailshie,  JJ.,  concur. 


In  Changing,  Dividing,  or  Annexing  Municipal  Corporations,  the  legis- 
lature may  make  provision  concerning  existing  indebtedness,  and  its 
power  so  to  do,  unless  restrained  by  special  constitutional  provision, 
is  clear  and  ample:  Mayor  of  Valverde  v.  Shattuck,  19  Colo.  104,  41 
Am.  St.  Eep.  208.  The  legislative  act  authorizing  the  consolidation 
of  two  or  more  cities  may  make  the  consolidated  city  liable  for  the 
indebtedness  of  the  old  municipalities,  or  provide  for  an  equitable 
apportionment  of  existing  burdens  by  requiring  each  of  the  respective 
municipalities  to  be  responsible  for  its  own  indebtedness  at  the  time 
of  consolidation  and  providing  for  the  payment  thereof  by  taxation 
limited  to  the  property  located  within  the  limits  of  the  municipality 
contrnoting  the  same:  Pennsylvania  Co.  v.  Pittsburg,  226  Pa.  322,  134 
Am.   St.   Eep.    1063. 


RASICOT  v.  ROYAL  NEIGHBORS  OF  AMERICA. 

[18  Idaho,  85,  108  Pac.  1048.] 

LIFE  INSURANCE — Warranties  and  Representations. — Whore 
an  applicant  for  fraternal  benefit  insurance  specifically  warrants  tlie 
literal  truth  of  the  answers  given  to  the  questions  submitted,  the 
statements  made  in  the  ap]ilication  are  treated  in  law  as  warranties 
and  not  as  mere  representations,      (p.  184.) 

LIFE  INSUSANCE^Warranties — Matters  of  Opinion  or  Judg- 
ment.— The  warridity  as  to  the  truth  of  an  answer  which  by  its  natuio 
expresses  only  the  opinion  or  judgTnent  of  the  apjilicant  should  not 
extend  further  than  to  insure  the  honesty  and  good  faith  of  the  ]>artv 
answe'-iiirr  th(>  qiu'stion,  find  that  it  was  in  truth  and  in  fact  hi 
honest  opinion   or  judgment,      (p.  188.) 
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LIFE  INSUBANCE — Warranties  as  to  Pregnancy. — Where  a 
fraternal  benefit  society  received  an  application  from  a  woman  for 
insurance  which  warranted  the  literal  truth  of  the  answers  given  by 
her,  and  she  represented  and  at  the  time  honestjy  believed  that  she 
was  not  pregnant,  when  in  fact  and  in  truth  she  was,  and  the  contract 
provided  that  the  society  would  not  become  liable  in  such  a  case 
and  that  it  would  not  consider  such  an  application  until  at  least  two 
months  after  confinement,  and  the  society  collected  and  received 
dues,  assessments  and  premiums  from  the  insured  for  a  period  of 
nearly  five  years  thereafter,  during  which  time  the  applicant  was  in 
good  health,  the  insurance  society  will  be  held  to  have  waived  the 
right  to  insist  on  a  breach  of  the  contract  for  the  falsity  of  the 
answer,     (p.  185.) 

FRATERNAL  INSUEANCTE— Local  Camp  as  Agent.— Where  a 
local  camp  of  a  fraternal  benefit  society  receives  and  collects  the 
dues  and  assessments  and  insurance  premiums  from  its  members  and 
transmits  them  to  the  officers  of  the  superior  or  head  organization, 
which  issues  the  benefit  certificates,  and  has  supervision  and  right  of 
expulsion  of  members,  the  local  camp  should  be  regarded  and  treated 
as  the  agent  of  the  superior  or  head  department  of  the  society,  (p. 
186.) 

LIFE  INSURANCE— Avoiding  LiabUity— Public  Policy.— It  is 
contrary  to  sound  public  policy  and  detrimental  to  the  best  interests 
of  society  at  large  to  allow  a  fraternal  benefit  society  to  issue  to  an 
applicant  a  benefit  certificate,  and  thereafter  continuously  collect  and 
receive  from  the  applicant  his  dues  and  assessments  for  a  number  of 
years,  and  induce  him  to  continue  his  payments  and  keep  up  his 
membership  and  dues,  under  the  belief  that  his  savings  are  being  de- 
voted to  the  purchase  of  protection  for  his  family  and  dependent 
ones,  and  then  after  his  death  to  allow  the  society  to  repudiate  the 
contract,  on  the  ground  that  the  policy  never  went  into  effect  because 
of  some  temporary  cause  of  disability  which  existed  at  the  time  of 
the  delivery  of  the  policy,  and  of  which  the  applicant  had  no  knowl- 
edge and  which  was  wholly  obviated  and  did  not  in  any  manner  con- 
tribute to  the  cause  of  death,  increase  the  risk  or  lessen  the  life  ex- 
pectancy of  the  applicant,  and  which  cause  or  condition  would  not 
have  avoided  the  policy  or  been  a  breach  of  the  contract  had  it  oc- 
cu/red  after  the  contract  went  into  force  and  operation,     (p.  187.) 

LIFE  INSUBANCE— Sound  Health— Pregnancy.— An  agree- 
ment or  stipulation  in  a  contract  of  insurance  made  with  a  married 
woman  that  the  policy  shall  not  go  into  effect  unless  it  is  delivered 
to  her  "while  in  sound  health"  is  not  violated  by  reason  of  the  ap- 
plicant being  pregnant  at  the  time  of  the  delivery  of  the  policy,  (pp. 
188,  189.) 

LIFE  INSURANCE  —  Consulting  Physician — Childbirth. — A 
statement  made  by  a  married  woman  who  applies  for  insurance  in  a 
fraternal  benefit  society  that  she  has  not  consulted  with  a  physician 
"in  regard  to  a  personal  ailment"  within  the  last  seven  years  does 
not  cover  a  single  attendance  by  a  physician  upon  the  applicant  some 
three  years  prior  thereto  when  she  was  confined  and  gave  birth  to  a 
cliild.  Confinement  in  childbirth  is  not  a  "personal  ailment"  within 
the  meaning  of  such  a  provision  in  the  contract,     (p.  189.) 

LIFE  INSURANCE— Action  on  Policy— Proofs  of  Death,— In 
an  action  for  recovery  on  a  life  insurance  certificate,  it  is  error  for 
the  trial  court  to  exclude  the  proofs  of  death  which  have  been  fur- 
nished by  the  beneficiary,  where  the  same  are  offered  in  evidence  on 
the  trial  by  the  insurance  society,      (p.  189.) 

TRIAL — Argument  of  Counsel  as  to  Abandoned  Defenses. — 
Where  an  amended  answer  has  bcMMi  filed  in  a  case  whicli  omuts  and 
abandons  certain  afiiriuative  defenses  pleaded  in  the  original  answer, 
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the  trial  court  should  not  permit  the  counsel  for  the  plaintiff  in  his 
opening  statement  to  read  and  comment  upon  the  defenses  contained 
in  the  original  answer,  and  which  have  been  omitted  and  abandoned 
in  the  answer  on  which  the  case  is  to  be  tried,     (p.  191.) 

(Syllabi  by  the  court.) 

Edwin  McBee,  for  the  appellant. 

B.  S.  Bennett,  for  the  respondent. 

^^  AILSIIIE,  J.  The  plaintiff  commenced  this  action  in 
the  district  court  to  recover  upon  a  benefit  certificate  for  one 
tliousand  dollars  issued  by  the  defendant,  the  Royal  Neigh- 
bors of  America,  to  plaintiff' 's  wife,  Emeline  Rasicot.  About 
j\Iay  14,  1902,  Emeline  Rasicot  was  elected  as  a  beneficiary 
member  of  Dewey  Camp  No.  1037  of  the  Royal  Neighbors  of 
America  located  at  Little  Falls,  Minnesota.  Under  date  of 
April  25th  she  answered  the  prescribed  list  of  questions,  and 
made  application  for  a  benefit  certificate  in  the  society.  This 
application  appears  to  have  been  witnessed  and  filed  by  the 
camp  recorder  on  June  4th,  and  on  the  same  date  she  was 
given  the  medical  examination  and  answered  the  list  of  ques- 
tions submitted  by  the  camp  phjsician.  On  June  28th  the 
society  issued  its  benefit  certificate  for  the  sum  of  one  thou- 
sand dollars,  payable  to  Victor  R.  Rasicot,  husband  of  the 
insured.  The  insured  afterward  removed  to  Idaho  and 
transferred  her  membership  to  Lakeside  Camp  No.  2373, 
located  at  Sandpoint,  Idaho,  and  thereafter  kept  up  the 
regular  payment  of  all  dues  and  assessments  until  the  date  of 
her  death,  February  7,  1907.  The  beneficiary,  Victor  R. 
Rasicot,  made  the  necessary  proofs  of  death  and  demanded 
payment  on  the  certificate.  The  society  refused  payment, 
and  this  action  was  accordingly  instituted.  The  defendant 
filed  an  answer,  denying  generally  the  allegations  of  the  com- 
plaint and  setting  up  four  separate  affirmative  defenses.  Tho 
first  defense  pleaded  the  by-laws  of  the  society,  and  the  appli- 
cation made  by  Emeline  Rasicot  for  insurance,  and  alleged 
that  certain  of  her  answers  were  false  and  untrue,  and  that 
by  '^^  the  provisions  of  the  application  and  benefit  certificate 
she  had  warranted  the  literal  truth  of  every  answer  given, 
and  that  the  policy  was  therefore  void,  and  never  became 
effective  by  reason  and  on  account  of  the  falsity  and  untruth 
of  her  answers.  The  second  affirmative  dofense  alleged  that 
under  the  stipulations  and  agreements  of  the  application  and 
oertifieate  it  is  essential  to  the  validity  of  the  policy  or  cer- 
tificate that  it  should  be  delivered  to  the  applicant. while  she 
was  in  sound  health,  and  that  in  truth  and  in  fact  she  was  not 
in  sound  health  at  the  time  of  the  delivery  of  the  certifiente. 
and  that  therefore  the  policy  never  took  effect.  The  third 
and  fourth  defenses  are  each  to  substantially  the  same  effVct, 
and  allege  that  the  insured  died  from  a  criminal  and  self- 
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inflicted  abortion  and  misaarriage,  and  that  under  the  terms 
of  her  certificate  no  recovery  could  be  had  in  such  a  case. 
The  defendant  subsequently  filed  an  ameijxled  answer,  con- 
taining more  specific  denials  of  the  allegations  of  the  com- 
plaint, and  later  it  filed  a  second  amended  answer  on  which 
the  case  was  finally  tried. 

The  defendant  omitted  from  this  last  answer  the  third 
and  fourth  defenses  relating  to  the  charge  that  the  insured 
had  died  from  a  self-inflicted  operation.  This  answer  con- 
tained a  further  allegation  as  to  the  falsity  of  a  further  ques- 
tion propounded  by  the  company  and  answered  by  the  appli- 
cant. The  answer  as  it  finally  stood  alleged  that  the  applicant 
had  given  false  and  untrue  answers  to  questions  17,  18,  25 
(in  two  particulars),  28,  33- j,  33- v,  and  33-1,  the  questions 
and  answers  being  as  follows: 

' '  17.  Are  you  now  of  sound  body  and  mind,  in  good  health, 
free  from  disease  or  injurj^,  of  good  moral  character,  exemp- 
lary habits  and  a  believer  in  a  Supreme  Being?"     "Yes." 

"18.  Have  you  within  the  last  seven  years,  consulted  any 
physician  or  physicians  in  regard  to  personal  ailment?  If  so, 
give  dates,  ailments  and  physician's  or  physicians'  names  and 
addresses."     "No." 

"25.  Have  you  ever  had  any  disease  of  the  following  named 
organs,  or  anv  of  the  following  named  diseases  or  symptoms? 
Fistula."     "No." 

®^  "25.  Have  you  ever  had  any  disease  of  the  following 
named  organs,  or  any  of  the  following  named  diseases  or 
symptoms?     Rheumatism?"     "No." 

"28.  Have  you  ever  had  any  disease  of  the  urinary  or  gen- 
ital organs?"     "No." 

"33-j.  Is  your  menstruation  regular  and  healthy?"  "Yes." 

"33-v.  Have  you  now"  or  ever  had  any  disease  of  the  breast, 
ovnries  or  uterus?"     "No." 

"33-1.  Are  you  now  pregnant?"     "No." 

The  application  contains  the  following  provision  in  several 
diff^erent  forms  and  in  different  paragraphs  and  subdivisions 
thereof:  "I  have  verified  each  of  the  foregoing  answers  and 
statements,  from  1  to  33,  both  inclusive,  adopt  them  as  my 
own,  whether  written  by  me  or  not,  and  declare  and  warrant 
that  they  are  full,  complete  and  literally  true,  and  I  agree 
that  the  exact  literal  truth  of  each  shall  be  a  condition  prece- 
dent to  any  binding  contract  issued  upon  the  face  of  the 
foregoing  answers,  and  I  hereby  constitute  and  make  the 
officers  of  the  local  camp  and  of  the  Royal  Neighbors  of 
America,  who  have  aided  in  making  this  application,  my 
agents  for  such  purpose.  I  further  agree  that  the  foregoing 
answers  and  statements,  together  with  the  preceding  declara- 
tion, shall  form  the  basis  of  the  contract  between  me  and  the 
Royal  Neighbors  of  America,  and  are  offered  by  me  as  a  con- 
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sideration  for  the  contract  applied  for,  and  hereby  made  a 
part  of  any  benefit  certificate  that  may  be  issued  on  this 
application,  or  a  substitute  therefor  issued  at  my  request,  and 
shall  be  deemed  and  taken  as  a  part  of  any  such  certificate. 
That  this  application  may  be  referred  to  in  any  said  benefit 
certificate  as  the  basis  thereof,  and  that  they  shall  be  con- 
strued together  as  one  entire  contract ;  and  I  further  agree 
that  if  any  answer  or  statement  in  this  application  is  not 
literally  true,  or  if  I  should  fail  to  comply  with  and  conform 
to  any  and  all  of  the  laws  of  said  Royal  Neighbors,  whether 
now  in  force  or  hereafter  adopted,  that  my  benefit  certificate 
shall  be  void." 

When  it  came  to  the  trial  the  chief  controversy  revolved 
about  the  answer  to  question  33-1.  On  this  question  special 
**■*  findings  were  submitted  to  the  jury,  and  the  questions 
submitted  and  the  answers  thereto  are  as  follows : 

"1.  State  whether  or  not  the  deceased,  Emeline  Rasicot, 
was  pregnant  at  the  time  she  made  application  for  a  policy  of 
insurance  with  the  defendant,  to  wit,  on  June  4,  1902. 

"Answer:  We,  the  jury,  answer.  Yes. 

"2.  State  whether  or  not  the  said  decedent,  Emeline  Rasi- 
cot, if  you  answer  that  she  was  pregnant  on  June  4,  1902,  or 
June  28,  1902,  knew  of  her  condition  as  to  pregnancy  on 
either  of  said  dates,  and  if  so,  on  what  date. 

"Answer:  We,  the  jury,  answer  that  she  did  not  know  her 
condition  on  the  fourth  day  of  June,  1902,  and  did  not  know 
such  condition  June  28,  1902." 

The  jury  at  the  same  time  returned  a  general  verdict  in 
favor  of  the  plaintiff  for  the  sum  demanded  by  his  complaint. 

At  the  outset  it  must  be  conceded  that  under  the  terms 
of  this  contract  the  answers  given  by  the  applicant  for  insur- 
ance are  viewed  by  the  law  in  the  nature  of  warranties  rather 
than  as  mere  representations :  3  Joyce  on  Insurance,  sec.  1944 ; 
Bacon  on  Benefit  Societies,  sec.  194 ;  Hoover  v.  Royal  Neigh- 
bors of  America,  65  Kan.  616,  70  Pac.  595;  Beard  v.  Roval 
Neighbors  of  America,  53  Or.  102,  99  Pac.  83,  19  L.  R.  A., 
N.  S.,  798,  17  Ann.  Gas.  1199 ;  Supreme  Lfodge  Knights  and 
Ladies  of  Honor  v.  Payne,  101  Tex.  449,  108  S.  AV.  1160,  15 
L.  R.  A.,  N.  S.  1277.  -  It  has  been  found  as  a  fact  that  the 
insured  w^as  pregnant  at  the  time  she  made  application  for 
insurance  and  at  the  time  the  benefit  certificate  was  issued 
to  her.  It  is  also  established  that  she  did  not  know  of  her 
pregnancy  at  the  time  and  that  her  answer  was  in  good  faith 
and  honestly  made.  Viewing  these  facts  alone,  if  we  should 
follow  the  inflexible  technical  rule  of  warranties  which  has 
been  adopted  by  many  courts,  the  inquiry  would  end  here 
and  we  would  hold  that  the  breach  itself  avoided  the  contract 
and  that  the  subsequent  conduct  of  the  society  could  not  be 
considered:    Joyce    on    Insurance,    sec.  1970 j  LIcDermott  v. 


April,  1910.  J    Rasicot  v.  Royal  Neighbors  op  America.     185 

Modern  "Woodmen  of  America,  97  Mo.  App.  636,  71  S.  W. 
833 ;  Hoover  v.  Royal  Neiglibors  of  America  ^'^  65  Kan.  616, 
70  Pac.  595;  Beard  v.  Royal  Neighbors  of  America,  53  Or. 
102,  99  Pac.  83,  19  L.  R.  A.,  N.  S.,  798,  17" Ann.  Cas.  1199^ 
and  authorities  above  cited. 

We  are  of  the  opinion,  however,  that  there  are  rules  of  law 
and  principles  of  equity  that  must  be  applied  to  the  insurer 
as  well  as  to  the  insured,  and  that  its  treatment  of  the  con- 
tract for  a  number  of  years  after  the  effects  and  consequences 
of  the  breach  had  disappeared  is  a  subject  requiring  our  con- 
sideration. The  benefit  certificate  was  issued  to  the  insured 
on  the  twenty-eighth  day  of  June,  and  thereafter  and  on  the 
twenty-fifth  day  of  November  of  the  same  year  she  gave  birth 
to  twins,  both  of  whom  were  healthy  and  normal.  No  un- 
usual or  unfavorable  condition  of  health  resulted  from  her 
confinement.  She  continued  to  be  a  member  of  Lakeside 
Camp  No.  2373  located  at  Sandpoint,  and  continued  the 
regular  payment  of  dues  and  assessments  from  time  to  time 
and  was  in  fairly  good  health  until  shortly  before  the  date  of 
her  death  in  February,  1907.  In  the  meanwhile,  she  bore  at 
least  one  child  after  the  birth  of  the  twins.  It  should  at  this 
point  be  observed  that  there  is  no  provision  of  the  contract 
or  policy  of  insurance  which  attempts  to  suspend  or  avoid  the 
contract  after  it  is  once  entered  into  on  account  of  subsequent 
pregnancy.  The  provision  of  the  contract  confronting  us  is  a 
stipulation  against  pregnancy  existing  at  the  time  of  the 
api)lication  for  the  insurance.  It  is  conceded  in  this  case 
that  the  death  of  the  insured  did  not  result  from  any  condi- 
tion of  the  insured  which  existed  at  the  time  of  making  the 
application  or  of  the  issuance  of  the  policy;  nor,  indeed,  is  it 
contended  that  the  pregnancy  of  the  insured  at  the  time  of 
the  issuance  of  the  policy  in  any  way  contributed  to  the 
ultimate  cause  of  death  or  in  any  way  augmented  the  subse- 
quent risk  or  diminished  her  life  expectancy.  In  the  appli- 
cation question  33-1  is  followed  by  a  star,  and  at  the  foot  of 
the  application  blank  is  the  following  note:  "If  applicant  is 
pregnant,  application  will  not  be  accepted  by  supreme  phy- 
sician. Examination  should  be  postponed  until  at  least  two 
months  after  confinement."  It  appears  that  under  the  by- 
laws, rules  and  regulations  of  the  society  in  a  case  of  this 
kind,  the  application  is  withheld  ^®  until  a  period  of  two 
months  after  the  confinement  of  the  applicant,  and  thereupon 
the  physician  makes  the  examination  and  takes  the  applicant's 
answers  to  the  questions,  and  if  they  prove  satisfactory  in 
other  respects,  the  application  is  accepted  and  the  certificate 
is  issued. 

In  this  case  no  fraud  was  practiced  whatever.  Although 
the  society  contends  that  the  policy  never  went  into  effect 
and  that  the  contract  never  became  binding,  still  it  received 
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and  accepted  dues  and  assessments  from  the  insured  for  a 
period  of  more  than  four  years  continuously  succeeding;  her 
confinement  and  also  covering  a  subsequent  period  of  gesta- 
tion and  confinement,  and  the  society  is  presumed  to  have  had 
notice  tlirough  the  local  camp  of  the  existence  of  the  facts 
nnd  the  happening  of  the  contingency  which  would  have 
avoided  the  contract.  The  local  camp  of  which  the  insured 
was  a  member  collected  and  received  the  dues  and  assessments 
from  its  members,  and  was  charged  with  the  duty  of  looking 
after  the  health  and  conduct  of  its  members  and  of  expelling 
or  suspending  its  members  for  any  violation  of  the  laws  of 
the  order  or  breach  of  their  duties  as  members  of  the  society. 
The  local  lodge  was.  therefore,  the  agent  of  the  society  which 
issued  the  benefit  certificate,  and  the  appellant  after  the  lapse 
of  more  than  four  years  is  chargeable  with  notice  of  the  ex- 
istence of  the  condition  on  the  part  of  the  insured  which 
would  have  avoided  the  risk  and  prevented  the  contract  be- 
coming effective  and  operative:  Modern  Woodmen  v.  Breck- 
enridge,  75  Kan.  373.  89  Pac.  661,  10  L.  R.  A.,  N.  S.,  136,  12 
Ann.  Cas.  636 ;  Order  of  Foresters  v.  Schweitzer,  171  111. 
325 ;  Supreme  Lodge  K.  of  H.  v.  Davis,  26  Colo.  252,  58  Pac. 
595 ;  ^Modern  Woodmen  of  America  v.  Lane,  62  Neb.  89,  86 
X.  W.  943 ;  Modern  Woodmen  of  America  v.  Colman,  68  Neb. 
660,  94  N.  W.  814.  96  N.  W.  154 ;  Supreme  Lodge  v.  Wellen- 
voss.  119  Fed.  671.  56  C.  C.  A.  287 :  Pringle  v.  Modern  Wood- 
men of  America,  76  Neb.  384,  107  N.  W.  756,  113  N.  W.  231. 
Under  these  facts  and  circumstances  the  doctrine  of  waiver 
should  be  applied  to  the  society. 

In  Supreme  Lodge  K.  of  H.  v.  Davis.  26  Colo.  252,  58  Pac. 
595,  the  court  said:  "In  a  mutual  benevolent  order,  composed 
of  a  supreme  lodge  ^"^  and  subordinate  lodges,  an  officer  of  a 
subordinate  lodse  charged  with  the  duty  of  notifying  the 
members  of  assessments  made  by  the  supreme  lodge  for  the 
purpose  of  paying  insurance  certificates  of  deceased  members, 
and  of  collecting  and  forwarding  to  the  supreme  lodge  such 
assessments,  is  an  agent  of  the  supreme  lodge,  notwitlistand- 
ing  a  rule  or  by-law  of  the  order  recites  that  such  officer  in 
collecting  and  forwarding  assessments  shall  be  the  agent  of 
the  members  of  the  subordinate  lodge,  and  the  supreme  lodsre 
is  charged  with  all  knowledge  possessed  by  the  agent  in  mak- 
ing the  collection." 

Ill  Trotter  v.  Orand  Lodije  Letrion  of  Honor.  132  Iowa.  513, 
109  X.  W.  1099,  7  L.  R.  A.,  N.  S.,  569.  11  Ann.  Cas.  533,  the 
court  said:  "The  rule  that  courts  will  give  effect  to  any  act 
or  circumstance  from  Mhich  it  may  fairly  be  argued  that  the 
irisurcr  has  waivt'd  the  right  to  strict  and  literal  performance 
l)y  the  insured,  or  upon  which  an  estoppel  against  forfeiture 
may  be  founded,  applies  to  fraternal  or  lodire  insurance.  And 
wlicthor  a  waiver  of  forfeiture  of  a  certificate  of  insurance 
will  be  found  in  any  particular  case  depends,  not  on  the  in- 
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tention  of  the  insurer,  apfainst  whom  it  is  asserted,  but  on  the 
^ffect  which  its  conduct  or  course  of  business  has  had  upon  the 
insured,  and  this  rule  is  applicable  where  the  insurer  acts 
tinder  a  mistake."  ^ 

In  Pringle  v.  ]\Iodern  Woodmen  of  America,  76  Neb.  384, 
107  N.  W.  756,  113  N.  W.  231,  Pringle  held  a  benefit  certifi- 
cate which  contained  a  clause  to  the  effect  that  it  should  be- 
come null  and  void  if  the  insured  should  at  any  time  be 
convicted  of  a  felony.  While  holding  the  certificate,  the 
insured  was  convicted  of  felony  and  sentenced  to  the  state 
penitentiary,  where  he  was  confined  for  about  six  months  and 
died.  The  beneficiary  sued  on  the  contract  to  recover  the 
amount  of  the  policy.  It  appeared  that  the  insured  had  con- 
tinuously kept  up  the  payment  of  his  dues  and  assessments. 
The  supreme  court  of  Nebraska,  in  speaking  through  Mr. 
Justice  Barnes,  said:  "The  local  camp  and  its  clerk  being 
the  agents  of  the  association,  the  conclusive  presumption,  in 
the  absence  of  fraud,  is  that  they  seasonably  communicated 
the  fact  of  Pringle 's  conviction  to  the  head  ****  camp.  In- 
deed, the  clerk  testified  that  the  governing  body  knew  of  the 
fact,  and  his  statement  stands  unchallenged,  except  by  the 
evidence  of  one  C.  W.  Hawes,  the  head  clerk  of  the  associa- 
tion. A  like  state  of  facts  has  often  been  held  to  amount 
to  waiver  of  a  similar  forfeiture  clause." 

The  state  is  vitally  interested  in  the  thrift  and  frugality  of 
its  citizens,  and  in  encouraging  the  citizen  in  providing  for 
his  family  and  looking  to  their  protection  and  comfort  in  the 
event  of  his  demise.  To  allow  him,  when  acting  honestly  and 
from  the  most  laudable  motive,  to  be  led  on  under  the  belief 
tliat  he  is  devoting  his  savings  to  the  purchase  of  a  legacy  for 
his  dependent  ones,  and  then  when  the  beneficiary  comes  to 
make  demand  for  that  paltry  recompense  to  tell  him  that  the 
courts,  the  final  arbiters  of  his  rights,  will  not  listen  to  the 
equity  of  the  case,  would  be  doing  violence  to  the  principles 
of  fair  dealing,  and  would  be  likewise  contrary  to  the  best 
interests  of  the  public  at  large  which  we  term  public  policy. 
Had  tiie  insured  been  in  any  manner  advised  that  her  policy 
was  not  in  force,  she  would  perhaps  have  procured  one  that 
Avould  have  been  valid,  and  this  would  have  been  to  the  bene- 
fit of  her  family  and  in  the  interest  of  society  as  well,  and 
the  state  itself  must  feel  an  interest  in  having  her  take  such 
precautions,  and  in  that  sense  the  construction  of  such  con- 
tracts becomes  a  matter  of  public  policy.  The  insurer  can- 
not suffer  half  so  much  from  such  a  policy,  and  such  a  con- 
struction as  the  individuals  interested,  and  society  at  large 
must  in  the  end  of  necessity  suffer  from  the  cold-blood<Ml, 
technical  rule  that  seems  to  prevail  in  so  many  jurisdictions. 
This  ought  to  be  the  rule  in  order  to  prevent  organizations 
soliciting  membership,  receiving  insurance  applications  and 
accepting  dues  and  assessments  for  years,  and  then  after  the 
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applicant  is  perhaps  too  old  to  procure  insurance  elsewhere, 
tell  the  insured  that  he  made  a  false  answer  in  some  one  of 
the  numerous  questions  propounded  by  the  society,  and  that 
consequently  his  policy  has  never  been  in  force.  Such  a  con- 
tract is  clearly  violative  of  the  interests  of  society  at  large 
and  of  the  welfare  of  its  citizens  and  ought  to  be  discour- 
aged. 

®^  The  more  than  one  hundred  questions  contained  in 
one  application  blank  run  the  gamut  of  the  applicant's  ances- 
try from  his  grand  ancestors  down  to  date,  and  ask  him  about 
every  disease  and  pathological  condition  for  which  the  medical 
world  has  been  able  to  invent  a  name,  and  then  if  forsooth  he 
misses  a  guess  on  any  one  of  them,  he  is  chargeable  with 
expert  knowledge  and  warranting  the  correctness  of  his- 
answers  and  must  lose  his  protection  on  the  venture  of  a  guess. 
In  such  a  game  the  insured  has  only  a  chance  in  hundreds, 
and  the  result  must  follow  that  he  only  thinks  he  is  insured — 
it  amounts  to  mental  insurance  and  nothing  more.  The 
insurance  society  in  such  case  could  exist  for  the  sole  and  only 
purpose  of  collecting  dues  and  assessments  with  no  insurance 
liability. 

Some  courts  have  held,  and  we  think  the  rule  sound,  that 
notwithstanding  the  stipulation  of  warranty  in  such  con- 
tracts, answers  which  merely  express  the  opinion  or  judgment 
of  the  applicant  cannot  be  classed  among  the  facts,  the  truth 
of  which  is  insured  by  the  applicant — that  he  only  warrants 
his  honesty  and  good  faith  as  to  such  answers:  Rupert  v. 
Supreme  Court  U.  0.  F.,  94  Minn.  293,  102  N.  W.  715 ;  Ranta 
V.  Supreme  Tent  of  Maccabees,  97  Minn.  454,  107  N.  W.  156  ^ 
Royal  Neighbors  of  America  v.  Wallace,  73  Neb.  409,  102  N. 
W.  1020;  Royal  Neighbors  of  America  v.  "Wallace,  5  Neb. 
(Unof.)  519,  99  N.  W.  256.  ''It  would  be  solemn  nonsense." 
savs  the  supreme  court  of  Minnesota  in  Ranta  v.  Supreme 
Tent  of  Maccabees,  97  Minn.  454,  107  N.  W.  156,  "to  hold 
that  an  ordinary  applicant  insures  the  exact  reality  of  physi- 
cal conditions  and  causes  at  a  time  when  the  greatest  patholo- 
gists might  differ  or  even  when  they  might  be  impossible  of 
definite  determination."  This  rule  seems  to  us  more  in  con- 
sonance with  reason  and  justice  than  the  rule  of  strict  literal 
warranty  contended  for  by  appellant. 

The  application  contained  the  stipulation  that  any  certifi- 
cate which  might  be  issued  to  the  applicant  "shall  be  deliv- 
ered to  me  while  in  sound  health  and  in  pursuance  of  the 
bv-]a\vs  of  the  order."  It  is  also  contended  that  the  insured 
was  not  in  "sound  health"  at  the  time  of  delivery  l)ceause 
^'"*  of  pregnancy.  Pregnancy  is  not  per  se  a  condition  of 
"unsound"  health,  nor  is  it  a  "disease"  or  "ailment"  within 
the  nifaning  of  those  terms  used  in  this  application  and  pol- 
iey.  Tlie  term  "sound  health"  has  been  fre(piently  ddiiKHl 
by  the  courts,  and  so  far  as  we  are  advised  it  has  never  been 
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held  that  this  term  used  in  an  insurance  policy  or  certificate 
covered  every  slight  ailment  or  indisposition  of  health  of  a 
temporary  character  which  does  not  tend  directly  to  shorten 
the  life  or  undermine  the  constitution  of  the'  insured :  Pack- 
ard V.  :Metropolitan  Life  Ins.  Co.,  72  N.  H.  1,  54  Atl.  287; 
Morrison  v.  Wisconsin  Odd  Fellows'  Mutual  Life  Ins.  Co., 
59  Wis.  162,  18  N.  W.  13 ;  Brown  v.  Metropolitan  Life  Ins.  Co., 
65  Mich.  306,  8  Am.  St.  Rep.  894,  32  N.  W.  610 ;  Manhattan 
Life  Ins.  Co.  v.  Carder,  82  Fed.  986,  27  C.  C.  A.  344 ;  7  Words 
and  Phrases,  6554.  So  far  as  we  are  informed,  this  term, 
of  itself  and  standing  alone,  has  never  been  held  to  cover 
or  include  a  case  of  pregnancy.  Appellant  must,  therefore, 
rest  its  case  on  the  falsity  of  the  representation  that  the  in- 
sured was  not  pregnant. 

Appellant  attempted  to  show  that  the  answer  to  question 
18  was  false  for  the  reason  that  the  insured  had  consulted 
a  physician  within  a  period  of  seven  years  immediately  pre- 
ceding her  application.  On  this  point  there  was  a  sharp  con- 
flict in  the  evidence,  except  with  reference  to  one  visit  by  a 
physician,  who  it  is  admitted  attended  her  on  April  5,  1899, 
the  date  of  her  last  previous  confinement.  The  appellant  had 
notice  that  the  applicant  was  a  married  woman,  and  that  she 
had  already  borne  five  children  and  that  she  had  been  con- 
fined on  April  5,  1899,  which  was  only  about  three  years  prior 
to  this  application.  It  might  have  assumed  that  either  a  phy- 
sician or  a  midwife  attended  her  on  this  confinement.  The 
attendance,  however,  of  a  physician  at  the  time  of  a  normal 
case  of  confinement  is  clearly  not  a  "consultation"  or  treat- 
ment of  a  "personal  ailment"  of  the  female  confined.  Child- 
birth is  a  physiological  fact  which  occurs  in  the  regular  course 
of  nature,  and  neither  signifies  nor  entails  disease  or  ailment 
in  the  usual  and  ordinary  use  of  those  terms. 

i<*^  On  the  trial  of  the  case  the  plaintiff  introduced  the  phy- 
sician who  attended  the  insured  during  her  last  sickness,  and 
examined  him  as  to  the  nature  of  her  illness  and  the  cause  of 
death.  He  testified  that  she  died  following  an  operation  per- 
formed by  him,  and  testified  to  the  general  nature  and  char- 
acter of  her  condition  and  the  cause  for  which  the  operation 
was  performed.  He  said:  "The  object  of  it  was  to  remove 
the  right  tube  and  the  right  ovary  and  drain  for  an  abscess 
in  the  pelvis."  He  also  testified  to  signing  the  death  proofs, 
and  identified  the  paper  containing  the  proofs  made  by  him. 
The  defendant  thereafter  offered  to  introduce  in  evidence  the 
death  proofs  made  by  this  physician.  The  plaintiff  objected 
and  the  objection  was  sustained  by  the  court.  This  ruling 
is  assitined  as  error.  The  court  should  have  admitted  this 
exhibit  in  evidence.  It  is  a  uniform  rule  almost  without  ex- 
ception that  such  proofs  are  admissible  when  offered  bv  the 
insurer:  3  Elliott  on  Kvideneo.  sees.  238G-2389 ;  IMutuarR.  L. 
Ins.  Co.  V.  Newton,  22  Wall.  32.  22  L.  ed.  739 ;  Beard  v.  Royal 
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Neighbors  of  America,  53  Or.  102,  99  Pac.  83,  19  L.  R.  A., 
N.  S.,  798,  17  Ann.  Cas.  1199.  The  defendant  was  not  preju- 
diced by  the  exclusion  of  this  exhibit.  The  exhibit  has  been 
preserved  in  the  record  and  is  before  us.  Answer  No.  11  is 
the  particular  portion  of  the  exhibit  that  defendant  offered  in 
evidence,  and  to  the  rejection  of  which  counsel  took  their 
exception.  It  is  an  answer  to  the  question:  "State  the  remote 
cause  of  death."  The  answer  given  by  the  physician  is  as 
follows:  "Exposure  and  cold.  Patient  had  a  recto  vaginal 
fistula  which  may  predisposed  to  the  pelvic  inflammation  1st 
symptoms,  severe  abdominal  pains,  tenderness  of  whole  abdo- 
men, vomiting  and  constipation,  Tympanitis  then  located 
pelvic  cellulitis  uterus  became  filled  was  forming  in  right  side 
filling  up  Douglas  pouch."  This  answer  was  substantially 
the  same  as  that  given  by  the  doctor  when  on  the  witness- 
stand.  His  explanation  at  length  as  given  on  the  witness- 
stand  was  clearer  and  more  complete  than  the  answer  given  in 
the  death  proofs.  This  is  evidently  due,  however,  to  the  fact 
that  he  was  asked  more  questions.  The  purpose  of  this  proof 
should  not  be  lost  sight  of.  The  defendant  was  not  seeking 
to  prove  that  ^^^  the  answers  given  in  the  death  proof  showed 
that  the  insured  had  died  from  a  disease  or  malady  or  cause 
not  covered  by  the  policy  of  insurance.  The  purpose  must 
have  been  either  to  impeach  or  discredit  the  physician  who 
was  then  testifying,  or  what  is  more  probable,  to  show  by 
inference  that  the  insured  had  fistula  at  the  time  she  made 
application  for  insurance.  Death  took  place,  however,  nearly 
five  years  after  the  application  was  made,  and  while  she  was 
afflicted  with  fistula  at  the  time  of  her  death,  the  inference 
that  she  had  this  trouble  at  the  time  she  made  application  for 
insurance  would  be  very  remote  and  at  most  only  prima 
facie.  These  facts  were  substantially  all  before  the  jurj^  and 
we  are  satisfied  that  the  appellant  was  not  prejudiced  by  the 
erroneous  ruling  of  the  court. 

Appellant  assigns  as  error  the  action  of  the  court  in  per- 
mitting the  plaintiff  to  introduce  evidence  showing  that  de- 
fendant had  never  paid  back  or  tendered  the  dues  and  assess- 
ments that  had  been  paid  on  this  benefit  certificate.  We  do 
not  think  the  admission  of  this  evidence  was  prejudicial  or 
reversible  error.  Of  bourse,  it  was  immaterial  in  view  of  the 
fact  that  the  defendant  had  not  tendered  it  into  court  or 
pleaded  a  return  or  tender  of  the  premiums  paid. 

When  the  case  was  called  for  trial  and  prior  to  the  intro- 
duction of  any  evidence,  the  attorney  for  the  plaintiff'  read 
the  pleadings  to  the  jury  and  thereupon  proceeded  to  make 
a  statement  to  the  jury,  and  in  doing  so  connnented  upon  the 
allegations  contained  in  the  first  answer  of  defendant,  where- 
upon counsel  for  defendant  made  objection  to  any  comment 
being  made  on  the  original  answer.  This  objection  was  over- 
ruled.    Further  along  in  counsel's  statement   he  again  made 
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reference  to  that  part  of  the  defendant's  original  answer  in 
which  it  had  alleged  that  the  insured  came  to  her  death  by  a 
self-inflicted  criminal  operation.  Counsel  for  defendant 
again  objected  and  the  objection  was  overruj^ed  by  the  court. 
This  action  of  counsel  for  the  plaintiff  and  the  ruling  of  the 
court  is  assigned  as  error.  Without  going  into  any  discussion 
of  the  evils  and  dangers  of  such  a  practice,  it  is  sufficient  to 
say  that  we  do  not  approve  of  the  same,  and  that  the  court 
should  ^^^  have  sustained  the  objection  and  admonished 
counsel  to  refrain  from  commenting  on  any  allegations  con- 
tained in  the  pleadings  that  were  not  then  at  issue  and  on 
which  the  case  was  to  be  tried:  Owens,  Lane  &  Dver  Co.  v. 
Pierce,  5  Mo.  App.  576 ;  Stratton  v.  Nye,  45  Neb.  619,  63  N.  W. 
928;  Giffen  v.  City  of  Lewiston,  6  Idaho,  231,  55  Pac.  545. 
We  cannot  reverse  the  judgment  in  this  case,  however,  on  ac- 
count of  this  error  for  the  following  reason:  Counsel  for 
appellant  have  not  preserved  in  their  statement  and  bill  of 
exceptions  any  statement  that  was  made  by  the  counsel  for  the 
plaintitr,  which  it  claims  was  prejudicial,  and  nowhere  in  the 
record  does  it  appear  what  language  counsel  used.  The  com- 
ment made  by  counsel  may  have  in  no  respect  been  prejudi- 
cial, and  in  the  absence  of  any  positive  showing  in  the  record 
as  to  what  it  was,  we  must  assume  that  nothing  prejudicial  to 
the  appellant's  riglits  was  said  in  this  connection. 

jMany  other  errors  are  assigned  on  the  admission  and  re- 
jection of  evidence  and  the  giving  and  refusing  to  give  in- 
structions to  the  jury.  It  is  unnecessary  to  give  all  these 
assignments  of  error  specific  and  detailed  consideration  here» 
for  the  reason  that  what  we  have  already  said  covers  and  dis- 
poses of  the  entire  case.  We  find  no  error  that  will  either 
require  or  justify  a  reversal  of  the  judgment  in  this  case. 
The  judgment  is  eminently  just,  and  the  defense  was  highly 
technical  and  wholly  unconscionable. 

The  judgment  is  affirmed,  with  costs  in  favor  of  the  re- 
spondent. 

Sullivan,  C.  J.,  and  Stewart,  J.,  concur. 

Petition  for  rehearing  denied. 


An  Untrue  Answer  in  the  Negative  by  an  Applicant  for  TAfe  Insur- 
ance in  regard  to  his  health,  or  to  his  having  been  treated  by  a  physi- 
cian, does  not  as  a  matter  of  law  invalidate  the  policy,  unless 
the  answer  is  willfully  false,  fraudulently  made,  or  material:  Modern 
Woodmen  of  America  v.  Lawson,  110  Va.  81,  135  Am.  St.  Eep.  927; 
March  v.  Metropolitan  Life  Ins.  Co.,  186  Pa.  629,  65  Am.  St.  Eep. 
8S7.  For  other  recent  decisions  on  this  question,  see  Fidelity  Mut. 
Life  Ins.  Co.  v.  Miazza,  93  Miss.  18,  136  Am.  St.  Rep.  534;  Metro- 
politan Life  Ins.  Co.  v.  Brubaker,  78  Kan.  146,  130  Am.  St.  Eep. 
356;  Mudge  v.  Supreme  Court  I.  O.  F.,  149  Mich.  467,  119  Am.  St. 
Eep.  6S6;  Einker  v.  Aetna  Life  Ins.  Co..  214  Pa.  608.  112  Am.  St. 
Eep.  773;  Blumenthal  v.  I^crkshire  Life  Ins.  Co.,  134  Mich.  216,  104 
Am.  St.  Eep.  604;  Franklin  Life  Ins.  Co.  v.  Galligan,  71  Ark.  295. 
100   Am.   St.   Eep.   73. 
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If  an  Applicant  for  Life  Insurance  is  Afflicted  With  an  Occult  Ail- 
ment, unknown  to  her,  her  failure  to  communicate  it  cannot  be  regarded 
as  a  fraud  on  the  insurer:  March  v.  Metropolitan  Life  Ins.  Co.,  186 
Fa.  C29,  65  Am.  St.  Eep.  887;  Owen  v.  Metropolitan  Life  Ins.  Co.,  74 
N.  J.  L.  770,  122  Am.  St.  Eep.  413. 

A  Stateynent  by  a  Married  Woman  in  Her  Application  for  Life  Insur- 
ance made  at  a  time  when  she  is  pregnant,  and  upon  which  insurance 
subsequently  issues,  that  she  is  in  sound  bodily  health  is  not  a  false 
representation  by  reason  of  such  pregnancy.  And  she  is  under  no 
duty,  after  her  application  is  approved  and  a  policy  issued,  to  notify 
the  insurer  of  any  subsequently  discovered  evidence  that  she  is 
pregnant:  Merriman  v.  Grand  Lodge  etc.  A.  0.  U.  W.,  77  Neb.  544, 
124  Am.  St.  Eep.  867. 


MILLER  V.  KETTENBACH. 

[18  Idaho,  253,  109  Pac.  505.] 

CANCELLATION  OF  GUARANTY— Existence  of  Legal  Rem- 
edy.— An  action  in  equity  cannot  be  maintained  to  release  the  lia- 
bility of  an  estate  upon  a  contract  of  guaranty  made  by  the  decedent, 
when  there  exists  a  legal  remedy  at  law,  either  affirmative  or  de- 
fensive, which  would  be  adequate,  certain  and  complete,     (p.  194.) 

CANCELLATION  OF  GUARANTY— Existence  of  Legal  Rem- 
edy.— A  court  of  equity  will  not  decree  the  release  of  a  guarantor 
upon  the  contract  of  guaranty  unless  special  and  peculiar  circum- 
stances are  shown  to  exist  which  could  not  be  shown  as  a  defense 
in  an  action  at  law  based  upon  such  contract  of  guaranty,  (pp.  194, 
199.) 

CANCELLATION    OF    GUARANTY— Estate   of    Decedent.— 

Where  C.  signs  a  joint  and  several  contract  of  guaranty  guaranteeing 
the  payment  of  promissory  notes,  and  afterward  dies,  and  an  admin- 
istrator is  appointed,  and  the  holder  of  such  notes  files  the  same  as 
claims  against  the  estate  of  C,  and  full  opportunity  is  given  to  con- 
test such  claims  upon  any  legal  or  equitable  ground  by  the  adminis- 
trator, heirs  or  creditors  of  said  estate,  such  administrator,  heirs  or 
creditors  of  said  estate  cannot  afterward  maintain  an  action  in  equity 
against  the  holder  of  said  notes  for  the  purpose  of  releasing  said 
estate  from  its  liability  upon  said  contracts  of  guaranty,  upon  the 
ground  that  a  conspiracy  was  entered  into  between  the  holder  of  such 
notes,  the  administrator  of  said  estate  and  the  stockholders  of  the 
principal  debtor,  whereby  property  belonging  to  the  principal  debtor 
was  transferred  to  the  holder  of  such  notes  at  less  than  its  actual 
and  true  value  and  the  purchase  price  thereof  improperly  applied 
upon  such  indebtedness.  '  (pp.  193,  198.) 

(Syllabi  by  the  court.) 

John  0.  Bender,  for  the  appellants. 

James  E.  Babb,  for  the  respondents. 

254  STEWART,  J.  This  is  a  most  comprehensive  case, 
comprehensive  in  extent  of  record,  in  the  extent  of  the  briefs 
and  in  the  manifokl  questions  presented  npon  the  argument, 
(younsel  for  appellant  opens  the  discussion  of  this  case  with 
the  following  statement: 
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255  «'ThJs  action  is  brought  to  release  a  ^larantor  from 
tlie  payment  of  certain  promissory  notes,  on  the  ground  that 
the  payee  of  said  notes  participated  in  the  fraudulent  convey- 
ance of  the  principal  debtor's  property.  -^ 

"It  is  neither  an  action  to  set  aside  a  conveyance,  on  the 
ground  that  it  was  made  with  intent  to  defraud  creditors,  nor 
an  action  to  participate  in  the  distribution  of  a  fund  with 
other  creditors,  on  the  ground  that  other  particular  creditors 
were  preferred;  and  hence  we  do  not  attempt  to  presume  that 
the  plaintiff  is  a  judgment  creditor  or  a  lienholder  of  the 
principal  debtor,  the  Colby,  Coryell  &  Howe  Lumber  Com- 
pany, Ltd.  (nor  do  we  ask  that  the  plaintiff,  the  estate  of 
Cary  A.  Coryell,  deceased,  be  allowed  to  participate  in  the 
distribution  of  the  receipts  of  such  conveyance  with  the  other 
creditors),  but  we  claim  that  the  Lewiston  National  Bank,  the 
payee  of  these  promissory  notes,  is  a  party  to  this  fraudulent 
transaction,  and  for  that  reason  the  estate  of  Cary  A.  Coryell, 
deceased,  is  released  from  the  contract  of  guaranty  of  the  pay- 
ment of  said  notes." 

This  statement  of  the  purpose  of  the  action  is  repeated  in 
different  parts  of  the  brief  and  especially  reiterated  in  the 
reply  brief,  and  we  shall  treat  the  questions  from  this  stand- 
point. The  object  and  purpose  of  this  action,  then,  is  to  can- 
cel and  release  the  estate  of  Cary  A.  Coryell  from  liability 
upon  a  contract  of  guaranty,  indorsed  upon  certain  notes  exe- 
cuted by  the  Colby,  Coryell  and  Howe  Lumber  Company. 

On  December  29,  1905,  the  lumber  company  executed  a  note 
payable  on  demand  to  the  Lewiston  National  Bank  in  the 
sum  of  $10,000.  Indorsed  upon  said  note  was  the  following 
guaranty:  "For  value  received  I  hereby  guarantee  the  pay- 
ment of  the  within  note  and  waive  protest,  demand  and  notice 
of  nonpayment  thereof.  C.  W.  Colby,  J.  Howard  Howe,  C. 
A.  Coryell." 

On  ]\Iarch  30,  1906,  the  lumber  company  executed  a  note 
payable  on  demand  to  the  Lewiston  National  Bank  in  the 
sum  of  .$10,000.  Indorsed  upon  said  note  was  the  following 
guaranty:  "For  value  received  I  hereby  guarantee  the  pay- 
ment of  the  within  note  and  waive  protest,  demand  and  notice 
U5(>  Qf  nonpayment  thereof.  C.  W.  Colby,  C.  A.  Coryell,  J. 
Howard  Howe,  Lewis  Diether." 

On  June  13,  1906,  the  lumber  company  executed  a  note 
payable  on  demand  to  the  Lewiston  National  Bank  in  the 
sum  of  $5,000.  Indorsed  upon  said  note  was  the  following 
guaranty:  "For  value  received  I  hereby  guarantee  the  pay- 
ment of  the  within  note  and  waive  protest,  demand  and  notice 
of  nonpayment  thereof.  J.  Howard  Howe,  C.  A.  Corvcll, 
Lewis  Diether.  C.  W.  Colby." 

In  tliis  opinion  we  shall  refer  to  the  Cor\y.  Corvell  antl 
Howe  Lumber  Company  as  the  lumber  company,  to  the  estate 
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of  C.  A,  Coryell  as  the  estate,  and  to  the  Lewiston  National 
Bank  as  the  bank. 

On  March  2,  1907,  Gary  A.  Coryell  died  in  Lewiston,  Idaho, 
and  on  April  30,  1907,  J.  Howard  Howe  was  appointed  ad- 
ministrator. On  November  16,  1907,  the  Lewiston  National 
Bank  presented  to  J.  Howard  Howe,  as  administrator,  said 
three  notes  as  claims  against  the  estate  of  Gary  A.  Coryell. 
Before  Howe  resigned  he  allowed  such  claims  and  afterward, 
upon  protest  of  the  heirs  of  the  estate,  the  allowance  was  set 
aside  and  the  validity  of  such  claims  reached  this  court. 
Howe  resigned  as  administrator  April  30,  1908,  and  George 
T.  Miller  was  appointed  as  such  administrator.  Upon  a  re- 
versal of  said  cause  said  claims  finally  passed  to  judgment  as 
claims  against  the  estate  of  Gary  A.  Coryell  in  the  district 
court  of  Nez  Perce  county,  on  November  19, 1909,  in  which  the 
district  court  rendered  judgment  in  favor  of  the  bank  against 
the  estate  for  the  sum  of  $38,865.58.  An  appeal  was  taken 
from  that  judgment  to  this  court  and  this  court  has  affirmed 
said  judgment :  16  Idaho,  201,  101  Pac.  723. 

The  respondent  contends  that  inasmuch  as  this  is  an  action 
brought  for  the  purpose  of  releasing  the  estate  upon  the 
contract  of  guaranty  for  the  payment  of  the  said  notes  and 
commenced  after  the  maturity  of  such  notes,  and  while  pro- 
ceedings were  pending  for  the  collection  of  said  notes  against 
the  estate  in  the  probate  court,  in  which  action  full  oppor- 
tunity was  given  to  appellants  to  make  any  defense  they 
might  have  against  the  enforced  payments  of  said  notes. 
-•'''  that  this  action  cannot  be  maintained.  If  this  position  of 
respondent  is  correct,  then  it  is  unnecessary  to  consider  or 
determine  the  manifold  other  questions  presented  by  appel- 
lant. 

This  action  was  commenced  IMarch  26,  1909,  long  after  the 
maturity  of  said  notes  and  after  said  notes  had  been  filed 
as  claims  against  the  estate,  and  after  heirs  of  the  estate  had 
protested  against  their  allowance. 

In  the  case  of  County  of  Ada  v.  Bullen  Bridge  Co.,  5 
Idaho,  188,  95  Am.  St.  Rep.  180,  47  Pac.  818,  36  L.  R.  A.  367, 
in  discussing  the  right  to  maintain  an  action  in  equity  to  can- 
cel a  written  instrument,  this  court  said:  "Where  the  inval- 
idity of  an  instrument  appears  on  its  face,  or  where  there  is 
no  danger  of  the  instrument  passing  into  the  hands  of  an 
innocent  holder,  and  where  there  is  an  adequate  renipdy  at 
law,  a  court  of  equity  will  not  take  jurisdiction,  and  decree 
the  cancellation  of  such  instrument:  Story's  Ecinity  Juris- 
prudence, sec.  700a;  Atlantic  Delaine  Co.  v.  Jainos.  94  U.  S. 
207,  24  L.  ed.  112.  In  Ada  County  v.  Gess,  4  Idaho,  611,  43 
Pac.  71  (which  was  an  application  for  an  injunction  to  re- 
strain the  payment  of  certain  county  warrants),  the  court 
holds  tliat  tlifre  was  a  complete  and  aderiiiatc  remfdy  at  law. 
and  therefore  equity  could  not  be  invoked:  See,  also,  .Morgan 
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V.  Board,  4  Idaho,  418,  39  Pac.  1118;  Rogers  v.  Hays,  3  Idaho, 
597,  32  Pac.  259;  Clark  v.  Dayton,  6  Neb.  192." 

In  that  case  the  court  comments  upon  and  approves  the 
decision  in  the  case  of  Farmington  VillagC/Corp.  v.  Sandv 
River  Nat.  Bank,  85  Me.  46,  26  Atl.  965,  as  follows:  "That 
was  a  bill  in  equity  praying  for  a  perpetual  injunction  against 
the  defendants,  enjoining  them  from  negotiating  or  delivering 
certain  bonds  issued  by  said  corporation.  It  is  there  held  that 
a  court  of  equity,  in  a  proper  case,  has  full  power  to  order 
the  cancellation  of  bonds  or  other  written  instruments.  But 
that  it  is  a  power  which  the  court  in  its  discretion  will  exercise 
with  care,  and  only  in  accordance  with  what  the  court  believes 
to  be  proper  and  right  under  the  ^^^  circumstances,  and  that 
such  power  will  not  be  exercised  where  the  legal  remedy, 
either  affirmative  or  defensive,  would  be  adequate,  certain 
and  complete.  To  the  same  effect  is  Atlantic  Delaine  Co.  v. 
James,  94  U.  S.  207,  24  L.  ed.  112,  and  Town  of  Glastenbury 
v.  McDonald,  44  Vt.  450." 

In  Ada  County  v.  Bullen  Bridge  Co.,  5  Idaho,  188,  95  Am. 
St.  Rep.  180,  47  Pac.  818,  36  L.  R.  A.  367,  the  court  also 
quotes  with  approval  from  Lewis  v.  Tobias,  10  Cal.  574,  as 
follows:  "While  if  we  recognize  the  principle  invoked  by  the 
respondent,  we  must  necessarily  admit  that  in  every  case  in 
which  the  payer  of  a  note,  or  bond,  or  other  money  security 
lias  a  defense  to  it,  though  purely  legal,  we  must  admit  him, 
at  his  pleasure,  into  a  court  of  equity,  deny  the  holder  a  trial 
by  jury,  and  permit  the  payer  to  take  the  place  of  the  actor 
in  a  proceeding  to  test  his  liability.  We  see  no  necessity 
for  such  a  principle,  and  we  think  it  w^ould  produce  only  con- 
fusion, and  that  it  starts  with  a  denial  of  a  positive  right  of 
the  holder.  If  the  holder  unreasonably  delays  to  sue,  the 
payer  may  force  him  to  do  so  under  the  statute."  The  case 
of  Lewis  V.  Tobias  is  affirmed  in  Smith  v.  Sparrow,  13  Cal. 
596.  and  in  Shain  v.  Belvin.  79  Cal.  262,  21  Pac.  747. 

The  case  of  Taylor  v.  Ford,  92  Cal.  419,  28  Pac.  441,  was  an 
action  under  the  statute  to  determine  an  adverse  claim  which 
the  defendant  asserted  against  the  plaintiff  by  a  promissory 
note.  The  defendant  filed  an  answer  and  cross-complaint 
which  was  in  form  a  complaint  upon  the  note,  and  praying 
fur  judgment  against  the  plaintiff  for  the  amount  due 
thereon.  The  plaintiff  answered  the  cross-complaint  setting 
\ip  want  of  consideration  and  other  defenses,  and  the  court 
held  that  the  issues  thus  joined  were  triable  by  a  jury  in  the 
ordinary  course  of  law;  that  the  action  was  a  common-law 
action  upon  a  promissory  note. 

But  counsel  for  appellant  contends  that  the  principle  an- 
nounced in  these  cases  does  not  apply  to  the  facts  of  this  case, 
lie  contends,  first,  that  the  action  is  not  to  cancel  a  written 
instrument,  and,  second,  that  the  rights  and  equities  alleged 
in  the  complaint  are  of  so  peculiar  and  unusual  character  a^  to 
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take  the  case  out  of  the  ordinary  rule  in  such  cases.  The 
complaint  filed  by  George  T.  Miller,  administrator,  ^59  is 
very  lengthy,  and  after  alleging  the  making  of  the  notes, 
the  death  of  Coryell,  the  appointment  of  the  administrators, 
the  organization  of  the  lumber  company  and  the  names  of 
the  stockholders  and  their  respective  interests,  it  then  alleges 
that  the  bank  presented  to  J.  Howard  Howe,  as  administrator 
of  the  estate  of  Coryell,  its  claim  based  upon  the  promissory 
notes  involved  in  this  action,  and  that  the  administrator 
indorsed  his  allowance  on  said  claims,  and  also  the  probate 
judge  made  the  same  allowance  and  thereafter  vacated  such 
allowance.  Then  follow  the  allegations  with  reference  to  the 
appeal  taken  to  the  district  court,  the  hearing  in  the  district 
court  and  the  appeal  to  the  supreme  court;  that  on  the 
twentieth  day  of  May,  1908,  Miller,  the  administrator  of  the 
Coryell  estate,  brought  an  action  against  the  lumber  company, 
and  its  stockholders,  praying  for  an  injunction  against  the 
disposition  of  the  corporate  property,  and  also  asked  for  a 
receiver,  the  action  in  the  district  court  upon  the  application 
for  an  injunction  and  the  appointment  of  a  receiver  and  the 
dismissal  of  such  a  lien.  The  complaint  then  alleges  that  on 
or  about  ]\Iarch  10,  1909,  the  defendants  sold  and  conveyed 
all  property  belonging  to  the  lumber  company  to  the  defend- 
ant, Will  F.  Kettenbach,  for  the  sum  of  $18,000;  that  no  no- 
tice was  given  to  the  stockholders  of  the  intention  of  the 
corporation  to  make  such  sale,  or  to  its  board  of  directors 
or  to  any  other  person,  and  that  defendants  conspired  and 
confederated  together  to  transfer  the  property  to  said  Will 
F.  Kettenbach  to  cheat  and  defraud  the  plaintiff  and  other 
stockholders  and  directors  of  said  corporation,  and  that  the 
bank  is  interested  with  Kettenbach  in  said  conveyance  and 
that  said  purchase  was  not  made  in  good  faith,  and  that  the 
consideration  of  $18,000  has  not  been  paid  and  that  the  con- 
veyance was  made  for  the  purpose  of  vesting  all  of  said 
defendants  with  the  ownership  of  said  property,  and  that 
the  purchase  price  will  not  pay  twenty-five  cents  on  the  dollar 
of  the  indebtedness  of  the  lumber  company. 

Afterward  an  amendment  was  offered  and  allowed  to  the 
complaint  which  alleged  that  the  $18,000  was  given  to  Frank 
W.  Kettenbach  and  Howe;  that  the  lumber  company  was  not 
2<5o  ^  going  concern  and  could  not  carry  on  l)nsiness  by 
reason  of  the  sale,  and  that  thereafter  Frank  W.  Kettenbach 
and  Will  F.  Kettenbach  sold  a  portion  of  said  property  for 
about  $40,000  and  still  hold  a  portion  of  said  property  of  the 
value  of  at  least  $35,000;  that  thereafter  Frank  W.  "Ketten- 
baeh  and  J.  Howard  Howe  sold  and  disposed  of  the  remaiiiing 
portion  of  said  property  of  said  company  not  sold  to  W.  F. 
Kettenbach,  and  paid  the  reeeipts  therefrom  to  said  Idaho 
Trust  Company ;  that  said  sales  and  each  of  them  were  made 
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for  the  purpose  of  paying  the  receipts  therefrom  to  said 
Frank  W.  Kettenbach,  Howe  and  said  banks. 

The  prayer  of  this  complaint  asks  that  the  defendants  be 
estopped  from  denying  the  allegations  contaiued  in  the  answer 
filed  in  the  action  for  an  injunction,  and  the  appointment  of 
a  receiver  and  denying  that  the  estate  and  property  of  the 
lumber  company  are  of  the  value  of  $156,440.97,  and  denying 
that  Will  F.  and  Frank  W.  Kettenbach,  the  Lewiston  National 
Bank,  the  Idaho  Trust  Company,  J.  Howard  Howe  and  A. 
Hawkins  be  held  as  trustees  of  said  properly  and  the  value 
thereof  for  the  creditors  and  stockholders  of  the  corporation, 
and  that  they  be  directed  to  account  for  said  property  and 
be  charged  with  said  amount;  that  an  order  be  made  directing 
all  creditors  of  the  lumber  company  to  appear  and  file  their 
claims,  and  that  such  claims  be  determined  and  that  defend- 
ants be  directed  to  pay  and  discharge  the  same,  and  that  the 
stockholders  appear  and  show  their  respective  share,  and  after 
the  creditors  have  been  paid,  that  the  stockholders  be  paid 
the  balance  remaining  of  said  fund. 

Answers  were  filed  by  the  defendants  which  put  in  issue 
the  allegations  of  the  complaint  as  to  the  fraudulent  and 
collusive  transfer  alleged  and  the  value  of  the  property,  and 
alleging  that  the  property  purchased  was  at  its  full  value, 
and  that  Kettenbach  paid  therefor  the  sum  of  $18,000,  and 
in  addition  thereto  paid  and  discharged  other  obligations  and 
charges  against  said  property  and  lumber  company  in  the 
aggregate  amount  of  $55,000,  and  that  the  transfer  was  made 
in  good  faith  on  the  authority  of  the  board  of  directors  with 
full  notice. 

'^^  A  complaint  in  intervention  was  also  filed  by  A.  W. 
Phillips,  which  alleged  that  he  was  a  creditor  of  the  Coryell 
estate,  and  then  alleged  substantially  the  same  facts  as  are 
alleged  in  the  complaint,  and  the  prayer  was  that  the  notes 
involved  in  this  case  be  satisfied  and  discharged,  and  for  other 
equitable  relief.  The  same  counsel  appeared  for  both  the 
original  plaintiff  and  the  plaintiff  in  intervention. 

The  findings  of  the  court  are  very  lengthy  and  deal  with 
many  questions  which  were  not  in  issue  under  the  pleadings,, 
and  relate  to  matters  which  appeared  in  evidence;  and  the 
court  in  substance  finds  that  the  sale  of  the  lumber  company's 
property  to  William  F.  Kettenbach  was  fully  authorized  by 
the  company,  made  in  good  faith,  and  that  he  paid  therefor 
tlie  aggregate  of  about  $52,000,  which  was  the  full  market 
value  of  said  property;  that  the  sale  was  publicly  noticed, 
full  and  fair  opportunity  given  to  anyone  to  bid  at  such  sale ; 
that  such  sale  was  not  made  collnsively  or  for  the  purpose  of 
defrauding  either  the  creditors  or  stockholders  of  the  com- 
pany. And  upon  these  findings  the  court  entered  judgment 
dismissing  the  complaint  ii»id  complaint  in  intervention  and 
giving  respondents  judgment  for  costs. 
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It  is  somewhat  difficult  to  reconcile  the  allegations  of  the 
complaint  and  the  complaint  in  intervention  with  the  state- 
ment of  counsel  for  plaintiff  as  to  the  nature  and  character 
of  this  action.  From  the  allegations  of  the  complaint  and  the 
complaint  in  intervention  it  would  seem  that  the  object  and 
purpose  of  the  action  is  to  set  aside  the  sale  and  transfer 
made  by  the  board  of  directors  of  the  lumber  company  of  its 
property  to  Kettenbach,  on  the  ground  of  fraud,  inadequacy 
of  purchase  price,  lack  of  notice  of  intention  of  the  lumber 
company  to  sell.  But  counsel  for  appellant  insist  that  the 
action  was  not  brought  and  is  not  prosecuted  for  that  purpose, 
no  doubt  making  this  contention  by  reason  of  the  fact  that 
it  may  be  questioned  whether  the  plaintiffs  show  such  interest 
as  would  entitle  them  to  maintain  an  action  to  set  aside  such 
transfer.  Accepting  appellant's  contention  as  to  the  purpose 
of  the  action,  we  -see  no  peculiar  facts  in  this  case  which  take 
it  out  of  the  ordinary  rule  of  law  as  announced  in  the  cases 
'^^  heretofore  cited.  We  are  unable  to  discover,  and  counsel 
have  not  pointed  out,  any  reason  why  a  defense  might  not 
have  been  interposed  to  such  notes  when  filed  as  claims  against 
the  estate,  based  upon  the  ground  that  the  estate  was  no 
longer  liable  upon  said  notes,  and  had  been  released  from  such 
liability  by  reason  of  the  alleged  fraudulent  acts  which  are 
now  made  the  basis  of  this  action.  "When  the  bank  filed  the 
notes  as  claims  against  the  estate  of  Coryell,  the  bank  relied 
upon  the  contract  of  guaranty.  If  a  state  of  facts  existed 
which  in  law  released  the  estate  from  liability,  such  facts 
could  have  been  shown  in  the  probate  court  in  defense  to  the 
allowance  of  such  claims.  Under  the  statute  of  this  state, 
equitable  defenses  may  be  plead  as  a  defense  in  an  action  at 
law,  and  even  if  there  were  peculiar  equitable  considerations 
which  it  was  necessary  to  plead  as  a  defense  to  such  notes,  the 
same  were  permissible  under  our  statute. 

This  question  seems  to  be  very  fully  covered  by  the  pro- 
visions of  Revised  Codes,  sections  5667  and  5668.  By  the 
former,  "All  issues  of  fact  joined  in  the  probate  court  must 
be  tried  in  conformity  with  the  requirements  of  chapter  2  of 
this  title,  in  cases  of  contests  of  wills,  and  in  all  such  pro- 
ceedings the  party  affirming  is  plaintiff,  and  the  one  denying 
or  avoiding  is  defendant.  Judgments  therein  on  the  issues 
joined,  as  well  as  for  costs,  may  be  entered  and  enforced  by 
execution  or  otherwise  by  the  probate  court  as  in  civil  ac- 
tions." By  the  latter  section,  "If  no  jury  is  demanded,  the 
court  must  try  the  issues  joined.  If,  on  written  demand,  a 
jury  is  called  by  either  party,  and  the  issues  are  not  suffi- 
ciently made  up  by  the  written  pleadings  on  file,  the  court, 
on  due  notice  to  the  opposite  party,  must  settle  and  frame  the 
issues  to  be  tried,  and  siibmit  the  same,  together  with  the  evi- 
dence (if  each  party,  to  the  jury,  on  which  they  must  render 
a  verdict.     Either  may  move  for  a  new  trial  upon  the  same 
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grounds  and  errors,  and  in  like  manner,  as  provided  in  this 
code  for  civil  actions."  Wiierc,  therefore,  issues  are  joined 
in  the  probate  court,  triable  by  a  jury,  and  no  demand  is  made 
that  a  jury  be  called,  then  such  Issues  are  tried  by  the  court. 
If,  however,  a  jury  is  demanded  and  the  coul-t  is  of  the  opin- 
ion that  the  ^"^  issues  are  not  sufficiently  made,  the  court  is 
directed  to  settle  and  frame  the  issues  to  be  tried  and  submit 
the  same  with  the  evidence  to  the  jury.  There  is  no  statu- 
tory reason  which  would  prevent  pleading  an  equitable  de- 
fense in  the  probate  court  just  the  same  as  it  may  be  plead 
in  the  district  court;  and  if  an  equitable  defense  is  plead  in 
the  probate  court,  it  should  be  tried  in  the  same  manner  as  if 
plead  in  the  district  court,  and  when  the  statute  extends  to 
all  heirs  and  creditors  and  all  persons  interested  in  the  estate 
an  opportunity  to  appear  and  contest  claims  filed  against  such 
estate,  it  thereby  extends  to  such  persons  the  right  to  plead 
as  a  defense  to  such  claims  any  matter  which  will  defeat  or 
avoid  such  claims.  Thus  a  remedy  at  law  is  provided,  which 
in  this  case  would  have  been  adequate  and  sufficient  to  have 
entitled  the  appellants  to  plead  as  a  defense  against  the  allow- 
ance of  the  claims  the  facts  which  appellants  now  rely  upon 
as  entitling  them  to  equitable  relief  in  this  action. 

But  counsel  for  appellant  contends  that  such  facts  could 
not  have  been  plead  as  a  defense  in  the  probate  court  because 
interests  of  other  parties  are  involved,  and  there  is  no  method 
hy  which  such  parties  could  have  been  brought  into  the  pro- 
bate court  for  the  purpose  of  adjudicating  their  interests. 
An  examination  of  the  facts  alleged,  however,  does  not  dis- 
close that  it  would  have  been  necessary  to  have  brought  into 
the  probate  court  any  additional  parties  in  order  to  have 
determined  whether  the  bank  by  its  acts  or  conduct,  and  in 
collusion  with  other  parties,  had  done  acts  or  committed  a 
wrong  or  fraud  against  the  estate  which  in  equity  or  law 
released  the  estate  from  its  contract  of  guaranty  as  indorsed 
upon  such  notes.  The  only  relief  demanded  in  this  case  is 
against  the  bank;  that  is,  that  the  estate  be  released  from 
its  contract  of  guaranty,  and  the  only  one  who  claimed  any 
right  under  the  contract  of  guaranty  was  the  bank.  Such 
could  have  been  urged  in  the  probate  court  as  a  defense  to 
the  allowance  of  such  claims.  And  while  it  appears  from  the 
allegations  that  other  parties  aided  tlie  bank  in  the  alleged 
fraudulent  transaction,  yet  such  parties  were  not  necessary 
parties  to  the  determination  of  the  question  whether  the  bank 
^**'*  had  entered  into  collusion  with  Kueh  persons  for  the  pur- 
pose of  fraudulently  ac(iuiriTig  the  {iroiM^rty  of  the  principal 
debtor,  and  tliereby  comnutled  such  wi'oiiul'ul  acts  as  in  equity 
or  law  would  prevent  it  from  eiiloreing  the  contract  of 
guaranty. 

We  have  disposed  of  tliis  case  upon  the  theory  maintained 
hy   the   appellant  upon  this   appeal,   and   while   there   are   a 


200  138  American  State  Reports.  [Idaho, 

number  of  other  questions  which  counsel  has  discussed  in  his. 
brief,  a  consideration  of  such  questions  becomes  of  no  conse- 
quence under  the  view  we  have  taken  of  the  nature  of  the 
action.  If  property  belonging  to  the  lumber  company  was. 
disposed  of  fraudulently  or  not  in  accordance  with  law,  and 
thereby  the  bank  profited  by  such  transaction  and  failed  to 
give  proper  credit  upon  the  notes  involved  in  this  case,  such 
facts  could  and  should  have  been  presented  as  a  defense  when 
such  notes  were  filed  as  claims  against  the  estate. 

The  judgment  is  affirmed.     Costs  awarded  to  respondents. 

Sullivan,  C.  J.,  concurs. 

Ailshie,  J.,  Dissenting. — "I  do  not  think  there  is  any  good  reason, 
either  under  the  statute  or  the  rules  of  practice  and  procedure,  why 
the  plaintiff  cannot  maintain  this  action,  and  I  am  therefore  con- 
strained to  dissent  from  the  views  of  the  majority  on  this  question. 

"In  the  first  place,  the  plaintiff  has  no  plain,  speedy  or  adequate- 
remedy  at  law,  and  if  he  is  entitled  to  any  relief  whatever,  it  must 
be  by  reason  of  the  application  of  the  rules  of  equity  to  the  particular 
facts  of  the  case.  He  contends  that  the  injury  alleged  has  accrued 
by  reason  of  the  defendants  conspiring  and  confederating  together 
to  defraud  the  estate  represented  by  the  plaintiff  out  of  its  share  of 
the  property  owned  by  Colby,  Coryell  and  Howe  Lumber  Company. 
The  only  method  by  which  the  plaintiff  could  secure  any  relief  in 
this  case  in  a  court  of  law  is  by  reason  of  the  provisions  of  our  con- 
stitution and  statute  abolishing  all  distinctions  between  actions 
at  law  and  suits  in  equity.  This  change,  however,  does  not  abrogate 
the  application  of  the  principles  of  equity  to  the  facts  of  any  given 
case.  The  equitable  principle  is  still  as  applicable  as  if  it  were  to  be 
applied  in  a  court  of  purely  chancery  jurisdiction. 

"As  I  understand  the  facts  of  this  case  as  pleaded  by  the  plaintiff 
and  disclosed  by  the  record,  the  cases  of  Ada  County  v.  Bullen  Bridge 
Co.,  5  Idaho,  188,  95  Am.  St.  Rep.  180,  47  Pac.  818,  36  L.  R.  A.  367, 
and  Ada  County  v.  Gess,  4  Idaho,  611,  43  Pac.  71,  and  the  other 
cases  cited  from  this  court,  are  wholly  inapplicable.  In  Ada  County 
V.  Bullen  Bridge  Co.,  relief  in  equity  was  denied  on  the  ground  that 
the  plaintiff  had  a  plain,  speedy  and  adequate  remedy  at  law,  either 
by  affirmative  action  or  as  a  defense  to  an  action  on  the  pretended 
obligation.  Ada  County  v.  Gess,  and  the  other  cases  cited  from  this 
court,  turned  upon  the  same  rule  and  principle.  It  will  at  once  be 
i-een  that  that  principle  is  not  applicable  here.  There  is  no  known 
action  at  law  whereby  the  plaintiff  could  obtain  the  relief  souglit 
by  this  present  action.  His  cause  of  action  appeals  purely  and  solely 
to  the  equitable  jurisdiction  of  the  court.  It  is  true  that  equitable 
defenses  may  be  pleaded  to  actions  at  law,  but  it  is  not  every  case 
wliore  an  equitable  defense  can  be  pleaded  that  a  failure  to  plead 
it  is  a  bar  to  recovery  in  an  independent  suit  in  equity.  The  very 
f;uts  of  this  case  illustrate  the  unwisdom  of  attempting  to  apply 
tlie  rule  winch  seems  to  be  announced  by  the  court  in  this  case.  Here 
the  fraudulent  transactions  alleged  and  from  which  the  plaintiff 
seeks  relief  were  consummated  on  the  tenth  day  of  March,  19()f).  On 
tiie  other  hand,  tliese  notes  had  been  presented  to  the  administrator 
ca  Xoveniber  16,  1907.     They  had  been  allowed  by  the  administrator,. 
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and  subsequently  on  the  application  of  certain  of  the  heirs  the  allow- 
ance was  vacated  and  set  aside.  As  early  as  March  27,  1908,  the- 
heirs  filed  exceptions  to  the  a(rcount  of  the  administrator,  which  ac- 
count included  these  specific  notes,  and  the  matter  was  conLinuously 
litigated  in  the  probate  court  and  the  district/Court,  and  in  this 
court  until  the  ninth  day  of  April,  1909,  on  which  latter  date  this 
court  affirmed  the  judgment  of  the  district  court,  and  held  that  the 
claims  were  still  pending  in  the  probate  court  for  a  hearing  on  the 
objections  made  by  the  heirs.  According  to  the  pleadings  in  the 
present  case,  the  cause  of  action  set  forth  had  not  accrued  up  to  the 
date  of  appeal  to  this  court  prosecuted  by  the  bank  involving  the 
allowance   of   this   identical   claim. 

"As  no  other  question  is  considered  in  the  majority  opinion,  I 
have  not  examined  the  record  for  the  purpose  of  ascertaining 
whether  the  judgment  should  be  affirmed  or  reversed  on  any  of  the 
other  questions  presented  by  the  appellant.  It  is  unnecessary  and 
useless  for  me  to  enter  into  any  consideration  of  any  further  ques- 
tions, for  the  reason  that  the  court  has  disposed  of  the  case  on  the 
specific  ground  that  the  plaintiff  cannot  maintain  this  action." 


The  Cancellation  of  Instruments  Notwithstanding  the  Existence  of  a 
defense  at  law  is  the  subject  of  a  note  to  Fitzmaurice  v.  Mosier,  9 
Am.  St.  Rep.  859.  According  to  some  authorities,  if  a  legal  remedy 
exists,  either  affirmative  or  defensive,  a  suit  cannot  be  maintained 
to  cancel  written  instruments:  County  of  Ada  v.  Bullen  Bridge  Co., 
5  Idaho,  188,  95  Am.  St.  Eep.  180;  Vannatta  v.  Lindley,  198  111.  40,. 
92  Am.  St.  Eep.  270. 


FLYNN  GROUP  MINING  COINIPANT  v.  MURPHY. 

[18  Idaho,  266,  109  Pac.  851.] 

APPEAL — Finding  Based  on  Conflicting  Evidence. — When 
there  is  a  substantial  conflict  in  the  evidence  upon  which  any  finding 
of  fact  is  based,  such  finding  will  not  be  reversed  on  appeal,  (p. 
205.) 

NEW  TRIAL — Newly  Discovered  Evidence. — Held,  that  the 
court  did  not  err  in  denying  a  new  trial  on  the  ground  of  newly 
discovered  evidence,     (p.  205.) 

MINING  CLAIM — Location  on  Land  Already  Located. — A 
subsequent  valid  location  of  a  mining  claim  in  this  state  cannot 
be  made  on  mineral  land  that  is  already  covered  by  a  valid  loca- 
tion,    (p.  206.) 

MINING  CLAIM — Excessive  Location — Subsequent  Location. — 
Where  a  discovery  is  made  on  a  vein  of  mineral-bearing  rock  and 
the  notice  provides  that  such  claim  extends  seven  hundred  feet  in 
a  northwesterly  direction  and  eight  hundred  feet  in  a  southeasterly 
direction  from  such  discovery,  and  the  corner  stakes  on  the  south- 
easterly end  are  so  placed  as  to  take  in  more  than  eight  hundred 
feet  of  such  vein,  subsequent  locators  may  legally  locate  the  excess 
of  ground,  as  the  first  location  is  valid  only  to  tlie  extent  of  eight 
hundred  feet  southeasterly  from  the  point  of  discovery  on  said 
claim,     (p.  206.) 
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MINING  CLAIM — Making  Location  Definite  and  Certain. — 
The  law  requires  the  locator  to  make  his  location  so  definite  and 
certain  that  from  the  location  notice  and  stakes  and  monuments 
on  the  ground  the  limits  and  boundaries  of  the  claim  may  be  ascer- 
tained, and  so  definite  and  certain  as  to  prevent  the  changing  or 
floating  of  such  claim,     (pp.  206,  207.) 

MINING  CLAIM  —  Excessive  Location  —  Fraud. — Where  the 
boundaries  of  a  claim  are  made  excessive  in  size  Trith  fraudulent 
intent,  it  is  void;  or  if  so  large  as  to  preclude  the  presumption  of 
innocent  error,  fraud  will  be  presumed,     (p.  207.) 

MINING  CLAIM  —  Location  —  Monument  and  Distances,  — 
Under  the  provisions  of  section  3207,  Revised  Codes,  the  locator  of 
a  mining  claim  is  required  to  erect  a  monument  at  the  place  of 
discovery  upon  which,  among  other  things,  he  must  place  the  dis- 
tance claimed  along  the  rein  each  way  from  such  monument,  (p. 
207.) 

MINING  CLAIM — Notice  and  Description — Subsequent  Loca- 
tion.— Held,  that  where  a  location  notice  states  that  the  mining 
claim  which  it  describes  extends  seven  hundred  feet  in  a  north- 
westerly direction  and  eight  hundred  feet  in  a  southeasterly  direc- 
tion along  the  lode,  a  locator  may  go  to  the  point  of  discovery  of 
such  claim  and  measure  the  ground  from  the  discovery  point  eight 
hundred  feet  in  a  southeasterly  direction  along  the  lode,  and  if 
there  be  any  unlocated  ground  beyond  that  eight  hundred  feet,  may 
legally  locate  it,  regardless  of  the  fact  that  the  easterly  end  stakes 
had  been  established  beyond  the  eight  hundred  feet.     (pp.  207,  208.) 

MINING  CLAIM — Excessive  Location — Fraud. — The  case  of 
Nicholls  v.  Lewis  &  Clark  Min.  Co..  18  Idaho,  224,  109  Pac.  846,  cited 
and  approved,  and  the  case  of  Atkins  v.  Hendree,  1  Idaho,  95,  cited 
and  disapproved  so  far  as  it  holds  that  no  fraud  can  be  perpetrated 
where  there  exists  the  means  of  ascertaining  or  discovering  the  fraud, 
(p.  208.) 

MINING  CLAIM — ^Notice — Description  of  Exterior  Boundaries. 
Under  the  provisions  of  section  3207,  Revised  Codes,  of  1909,  the 
location  notice  is  not  required  to  describe  the  exterior  boundaries 
of  the  claim,     (pp.  208,  209.) 

MINING  CLAIM — Location  Notice — Sufficiency  of  Description. 
Where  it  appears  that  a  mining  claim  has  been  located  in  good 
faith,  if  by  any  reasonable  construction  the  language  used  in  the 
location  notice  describing  the  claim  and  referring  to  natural  objects 
and  permanent  monuments  imparts  knowledge  of  the  location  of 
such  claim  to  a  subsequent  locator,  it  is  sufficient,     (p.  209.) 

MINING  CLAIM — Notice  of  Location  to  Subsequent  Locator. 
Held,  that  the  locator  had  actual  notice  that  the  ground  in  con- 
troversy had  been  located,  as  well  as  constructive  notice  by  an 
examination  of  the  recorded  notice,  and  that  no  technicalities  will 
be  resorted  to  to  sustain -his  relocation  of  the  same  ground,     (p.  210.) 

MINING  CLAIM  —  Assessment  Work  and  Possession. — Hel<l. 
that  the  finding  of  the  court  to  the  effect  that  the  respondent 
had  performed  the  assessment  work  on  the  Murphy  Fraction  for 
nine  years  and  that  he  had  worked  and  was  in  possession  of  said 
fraction  for  more  than  five  years,  and  that  during  said  period  of 
time  there  was  no  adverse  claim  made  to  said  premises  or  to  any 
part  thereof,  is  fully  sustained  by  the  evidence,  (p.  210.) 
(Syllabi  by  the  court.) 

Franklin  Pfirman,  for  the  appellant. 
Gray  &  Knight,  for  the  respondent. 
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2«9  SULLIVAN,  C.  J.  This  is  an  action  in  support  of  an 
adverse  claim  under  the  prjj visions  of  United  States  Revised 
Statutes,  section  2326.  It  appears  that  in  June,  1908,  the  re- 
spondent Murphy,  claiming  to  be  the  own§r  of  the  Murphy 
Fraction  lode  situated  in  Lelande  Mining  District,  Shoshone 
county,  made  application  for  a  patent  therefor  in  the  United 
States  land  office  at  Coeur  d'Alene,  to  which  application  the 
appellant,  the  Flynn  Group  Mining  Company,  which  will  here- 
after be  referred  to  as  the  mining  company  or  the  appellant, 
filed  its  adverse  claim,  and  thereafter  on  October  6,  1908,  com- 
menced this  action  in  support  of  said  adverse  claim. 

The  mining  company's  adverse  claim  was  based  on  its 
alleged  ownership  of  the  Erin  Fraction  lode  claim,  which  it  is 
^''^  alleged  covered  almost  the  identical  ground  included  in 
the  Murphy  Fraction  claim.  The  contention  of  the  mining 
company  is  that  the  Murphy  Fraction  claim  was  not  a  valid 
location,  for  the  reason  that  the  ground  included  within  its 
boundaries  was  at  the  time  of  its  location  included  in  other 
mining  locations,  to  wit,  the  Snowdrift,  the  Buffalo  and 
Parret  Fractions. 

The  issues  as  made  by  the  pleadings  were  tried  by  the 
court  without  a  jury,  and  findings  of  fact  and  judgment  were 
made  and  entered  in  favor  of  the  respondent.  Thereafter  a 
motion  for  a  new  trial  was  denied;  and  this  appeal  is  from 
the  judgment  and  order  denying  the  new  trial. 

The  following,  among  other  facts,  appear  from  the  record: 
On  April  8,  1887,  Francis  Murphy,  the  respondent  (whose 
name  appears  in  the  record  sometimes  as  Francis  and  some- 
times as  Frank  Murphy),  and  Andrew  Short  located  the 
Snowdrift  lode  mining  claim  and  in  the  location  notice 
described  said  claim  as  "Commencing  from  discovery,  run- 
ning N.  W.  70  feet,  running  S.  E.  800  feet  from  discovery, 
bounded  on  N.  W.  by  Black  Bear  and  Cape  Horn  Lodes." 
In  July,  of  1899,  one  William  P.  Flynn,  who  owned  two 
claims  known  as  the  Buffalo  Fraction  and  Parret  Fraction, 
situated  in  an  easterly  direction  from  the  Snowdrift,  had  the 
same  surveyed  for  a  United  States  patent.  It  appears  that 
the  westerly  end  lines  of  those  two  claims  were  drawn  in  by 
the  surveyor  in  an  easterly  direction,  leaving  some  vacant 
ground  between  the  Snowdrift  on  the  easterly  end  and  the 
Buffalo  and  Parret  Fractions  on  the  westerly  ends;  that 
Flynn  had  a  number  of  mining  claims  on  Flynn  Mountain 
where  said  named  claims  were  located,  and  informed  a  man 
by  the  name  of  Faulkner  of  the  vacant  ground  and  advised 
him  that  inasmuch  as  he  had  no  mining  ground,  he  had  better 
locate  it ;  that  Flynn  had  lived  upon  that  mountain  for  a 
great  many  years  and  knew  the  claims,  their  discoveries  and 
corners;  that  he  and  Faulkner  went  to  the  discovery  on  the 
Snowdrift  claim  and  measured  off  in  a  southeasterly  direction 
eight  hundred  feet  for  the  purpose  of  ascertaining  how  far 
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in  a  southeasterly  direction  the  Snowdrift  ground  extended. 
They  ^''^  thereupon  made  a  discovery  on  said  vacant  ground 
and  located  the  same  by  staking  the  ground  and  extending 
the  stakes  outside  of  the  limits  of  the  vacant  ground  in  order 
that  they  might  be  sure  to  take  in  all  of  the  ground  there 
vacant.  Said  claim  was  located  in  the  name  of  Frank  iNIur- 
phy  as  the  Murphy  Fraction  and  the  location  notice  was  filed 
for  record  on  August  26,  1899.  It  appears  that  during  each 
subsequent  year  Murphy  has  performed  the  assessment  work 
and  has  constructed  two  tunnels  upon  that  ground;  that  in 
June,  1906,  Joseph  F.  Whelan,  who  was  the  secretary  and 
general  manager  in  full  charge  of  said  company's  affairs, 
knew  of  the  Murphy  Fraction  claim  and  the  ground  included 
within  its  boundaries  and  knew  that  it  was  claimed  by  the 
respondent,  and  knew  that  Murphy  had  constructed  two  tun- 
nels on  said  fraction ;  but  on  an  examination  by  Whelan  of  the 
recorded  location  notice  of  the  Murphy  Fraction  he  concluded 
that  said  notice  was  not  sufficient,  and  proceeded  to  locate 
said  ground  by  the  Erin  Fraction  claim  on  behalf  of  said 
mining  company.  Murphy  having  ascertained  that  the  orig- 
inal location  notice  of  the  Murphy  Fraction  was  defective, 
made  an  amended  location  of  said  claim  on  November  13,  1906. 
and  thereafter  made  application  for  a  United  States  patent 
for  said  claim,  and  the  mining  company's  adverse  claim  is 
based  upon  said  Erin  Fraction  location. 

The  Erin  Fraction  lode  was  located  long  after  the  ]\Iurphy 
Fraction  lode,  and  the  title  of  the  appellant  to  the  ground  in 
controversy  depends  upon  the  invalidity  of  the  IMurphy  Frac- 
tion location.  Appellant  largely  rests  its  case  on  the  fact  that 
the  Murphy  Fraction  was  an  invalid  location,  for  the  reason 
that  it  was  located  on  premises  included  within  the  Snowdrift 
claim.  The  Snowdrift  claim  was  located  in  1887;  the  Murphy 
Fraction  on  the  26th  of  August,  1899;  the  Erin  Fraction  on 
the  6th  of  June,  1906.  Appellant  contends  that  the  Snow- 
drift claim  was  staked  upon  the  ground  and  included  within 
its  exterior  boundaries  the  discovery  of  the  Murphy  Fraction 
lode,  and  that  said  Murphy  Fraction  lode  was  therefore  a  void 
location.  There  was  a  conflict  in  the  evidence  upon  this 
point,  and  the  court  expressly  found  that  the  discovery  ^''^  of 
the  ^lurphy  Fraction  'lode  was  not  made  within  the  exterior 
boundaries  of  the  Snowdrift  claim,  but  was  made  at  a  point 
easterly  from  the  southeasterly  end  line  of  said  claim. 

There  was  some  controversy  over  the  exact  location  of  the 
original  northeast  corner  of  the  Snowdrift  claim.  There  is 
a  direct  conflict  in  the  testimony  upon  that  question,  and  the 
trial  court  in  its  seventh  finding  of  fact,  among  other  things, 
found  as  follows:  "That  the  northeast  corner  stake  on  tlie 
said  Snowdrift  claim  was  placed  at  a  point  from  five  to  ei<jrht 
feet  in  a  northeasterly  direction  from  the  present  patent 
coriuT  on  the  Snowdrift  lode  claim  which  is  located  at  tiic 
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same  place  as  the  northwest  patent  corner  of  the  Murphy 
Fraction  lode  claim."  The  court  having  thus  found  upon 
conflicting  evidence  the  location  of  the  corner  stake,  this 
court,  upon  all  the  evidence  on  that  point^is  not  inclined  to 
reverse  that  finding.  However,  on  the  motion  for  a  new  trial 
the  appellant  introduced  the  field-notes,  plats  and  survey  of 
the  Buffalo  and  Parret  Fraction  lodes  and  the  affidavit  of 
Mr.  Pfirman,  which,  it  is  contended,  clearly  establishes  the 
fact  that  the  court  made  an  error  in  said  finding  and  that 
said  plat  and  field-notes  show  that  Mr.  Flynn  testified  falsely 
on  the  trial  when  he  testified  that  said  northeast  corner  of 
the  Snowdrift  lode  was  within  five  or  eight  feet  of  the  corre- 
sponding corner  as  patented. 

In  opposition  to  said  affidavit,  the  respondent  filed  the  affi- 
davit of  Arthur  A.  Booth,  deputy  mineral  surveyor,  who  sur- 
veyed said  Buffalo  and  Parret  Fractions  for  a  patent  in  the 
month  of  July,  1899.  From  that  affidavit  it  appears  that  said 
fractions  were  staked  for  patent  and  the  patent  corners  estab- 
lished and  the  westerly  end  lines  of  the  said  claims  were 
drawn  in  in  an  easterly  direction,  and  that  a  large  portion  of 
the  land  now  included  in  the  Murphy  Fraction  lode  was  orig- 
inally within  the  exterior  boundaries  of  the  Buffalo  and  Par- 
ret Fraction  lodes,  and  upon  establishing  the  patent  corners 
of  said  fractions,  the  land  now  included  within  the  IMurphy 
Fraction  lode,  or  a  large  portion  thereof,  was  left  outside  of 
said  fraction  lodes  as  established  upon  the  ground  bv  that 
survey ;  that  in  the  patent  plat  of  the  survey  for  said  ^'^  frac- 
tions and  in  the  field-notes  he  reported  the  Snowdrift 
lode  unsurveyed  as  lying  west  of  the  Buffalo  and  Parret 
Fraction  lodes  and  so  marked  upon  the  patent  plat;  that  he 
did  so  purely  from  hearsay,  and  he  did  not  at  that  time  survey 
to  any  of  the  Corners  of  the  Snowdrift  lode  and  that  he  did 
not  intend  and  did  not  show,  either  by  his  plat  or  field-notes, 
that  the  northeast  corner  of  the  Snowdrift  was  identical  with 
corner  No.  2  of  the  Buffalo  Fraction  lode ;  but  referring  spe- 
cifically to  his  field-notes,  he  did  report  that  corner  No.  2  of 
the  liuffalo  Fraction  lode  was  identical  with  corner  No.  2  of 
the  Josephine  lode  and  corner  No.  9  of  the  Exchequer,  and 
that  said  field-notes  and  survey  did  not  show,  and  did  not  pre- 
tend to  show,  any  of  the  corners  of  the  Snowdrift  lode;  that 
he  simply  marked  the  name  of  the  Snowdrift  lode  unsurveyed 
on  said  plat,  which  he  was  told  was  situated  in  a  westerly 
direction. 

We  have  carefully  considered  the  plats  and  affidavits  used 
on  motion  for  a  new  trial,  and  are  satisfied  that  the  court  came 
to  the  right  conclusion  in  regard  to  tlie  location  of  the  north- 
east corner  of  said  Snowdrift  lode  claim,  and  did  not  err  in 
denying  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence. 
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It  appears  from  the  evidence  of  the  locators  of  the  Murphy 
Fraction  lode  that  when  they  went  to  locate  it  they  went  to 
the  discovery  shaft  or  point  on  the  Snowdrift  lode  and  meas- 
ured off  in  a  southeasterly  direction  eijjht  hundred  feet  from 
that  point,  that  being  the  length  upon  the  lode  in  that  direc- 
tion called  for  by  the  location  notice,  and  then  located  the 
Murphy  Fraction  easterly  of  and  adjoining  said  Snowdrift 
location.  But  it  is  contended  by  appellant  that  the  easterly 
end  line  of  said  Snowdrift  claim  as  marked  upon  the  ground 
extended  more  than  eight  hundred  feet  easterly  from  said  point 
of  discovery,  and  for  that  reason  was  included  in  said  claim 
and  was  not  open  to  location  at  the  time  of  the  location  of  said 
IMurphy  Fraction  lode;  that  if  said  Snowdrift  location  in- 
cluded more  ground  than  the  locators  were  entitled  to,  the 
ground  included  within  the  stakes  had  been  segregated  from 
the  public  domain  and  ^'^'*  was  not  subject  to  location  until 
the  locators  adjusted  the  exterior  lines  thereof  and  excluded 
therefrom  any  surplus  ground  contained  therein,  and  cites 
in  support  of  that  contention ,  Belk  v.  Meagher,  104  U.  S.  279, 
26  L.  ed.  735,  and  quotes  the  following  from  said  decision : 

"Locations  can  only  be  made  w^here  the  law  allows  it  to 
be  done.  Any  attempt  to  go  beyond  that  will  be  of  no  avail. 
Hence  a  relocation  on  lands  actually  covered  at  the  time  by 
another  valid  and  subsisting  location  is  void;  and  this  not 
only  against  the  prior  locator,  but  all  the  world,  because  the 
law  allows  no  such  thing  to  be  done." 

We  fully  recognize  the  rule  laid  down  by  the  supreme  court 
of  the  United  States  in  that  decision,  but  we  do  not  think 
that  rule  applies  to  the  facts  of  this  case.  The  location  notice 
of  the  Snowdrift  claim  provides  that  the  lode  claim  extends 
from  the  point  of  discovery  seven  hundred  feet  in  a  north- 
westerly direction  and  eight  hundred  feet  in  a  southeasterly 
direction.  If  the  parties  who  located  it  in  fact  placed  their 
stakes  at  the  northeasterly  and  southeasterly  corners  of  said 
claims  so  as  to  take  in  more  ground  than  called  for  in  the 
notice,  such  excess  was  not  and  could  not  be  legally  included 
in  that  location.  It  is  not  left  to  the  pleasure  of  the  locator 
to  adjust  his  boundaries  when  and  where  he  likes  within  an 
excessive  location  when  it  will  interfere  with  a  subsi'quent 
locator. 

Counsel  for  appellant  contends  that  a  locator  may  cover 
or  include  within  his  location  an  excessive  area  of  ground  and 
liold  it  against  the  world  until  he  gets  ready  to  conform  it 
to  the  area  allowed  by  the  mining  laws  or  until  he  lias  the 
same  surveyed  for  a  patent.  We  recognize  the  rule  that 
where  a  claim  is  excessive  in  area,  the  location  is  not  void 
unless  the  excess  is  so  great  as  to  impress  the  locator  with 
a  fraudnlent  intent.  The  intent  of  the  law  is  to  require  the 
locator  to  make  his  location  so  detinite  and  certain  that  from 
the  location   notice   and   the   stakes   and  monuments   on   the 
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ground  the  limits  and  boundaries  of  the  claim  may  be  readily 
ascertained,  and  so  definite  and  certain  as  to  prevent  the 
changing  or  floating  of  the  claim.  This  court  held  in  Burke 
V.  McDonald,  2  Idaho,  679,  33  Pac.  49,  17  Mojr.  Min.  Rep.  325, 
^'"'^  that  where  the  boundary  of  a  claim  is  made  excessive  in 
size  with  fraudulent  intent,  it  is  void ;  or  if  so  large  as  to  pre- 
clude innocent  error,  fraud  will  be  presumed;  Stemwinder 
Min.  Co.  V.  Emma  &  L.  C.  Con.  Co.,  2  Idaho,  456,  21  Pac.  1040. 

Among  other  things  it  is  provided  in  section  3207  of  the 
Revised  Codes  of  1909,  as  follows:  "The  locator  at  the  time 
of  making  the  discovery  of  such  vein  or  lode  must  erect  a 
monument  at  such  place  of  discovery,  upon  which  he  must 
place  his  name,  the  name  of  the  claim,  the  date  of  discovery 
and  distance  claimed  along  the  vein  each  way  from  such  monu- 
ment. Within  ten  days  from  the  date  of  discovery,  he  must 
mark  the  boundaries  of  his  claim  by  establishing  at  each 
corner  thereof  and  at  any  angle  in  the  side  lines,  a  monument,, 
marked  with  the  name  of  the  claim  and  the  corner  or  angle  it 
represents;  also  at  the  time  of  so  marking  his  boundaries,  he 
must  post  at  his  discovery  monument  his  notice  of  location  in 
which  must  be  stated :  First,  the  name  of  the  locator ;  second,, 
the  name  of  the  claim ;  third,  the  date  of  discovery ;  fourth,  the 
direction  and  distance  claimed  along  the  ledge  from  the  dis- 
covery; fifth,  the  distance  claimed  on  each  side  of  the  middle 
of  the  ledge ;  sixth,  the  distance  and  direction  from  the  discov- 
ery monument  to  such  natural  object  or  permanent  monument, 
if  any  such  there  be,  as  will  fix  and  describe  in  the  notice 
itself  the  location  of  the  claim ;  and  seventh,  the  name  of  the 
mining  district,  county  and  state." 

The  provisions  of  said  section  require  a  monument  of  some 
kind  to  be  erected  at  the  point  of  discovery,  which  point  is 
supposed  to  be  on  the  ledge,  and  require  the  locator  to  place 
on  such  monument  "the  distance  claimed  along  the  vein  each 
way  from  said  monument,"  and  also  require  the  location 
notice  to  state  the  direction  and  distance  claimed  along  the 
ledge  from  the  discovery.  In  the  location  notice  of  said 
Snowdrift  lode  it  is  stated  that  said  claim  extends  in  a  north- 
westerly direction  along  the  lode  seven  hundred  feet,  and  in  a 
southeasterly  direction  along  the  lode  eidit  hundred  feet. 
That  notice  fixes  the  distance  along  the  lode  that  said  claim 
extends  from  the  point  of  discovery.  The  ground  beyond  the 
eight  hundred  feet  southeasterly  ^''^  from  the  discover}^ 
was  not  included  in  said  claim,  even  though  the  stakes 
marking  the  northeasterly  and  southeasterly  corners  of  said 
claim  Avere  placed  beyond  the  eight  hundred  feet.  Any 
locator  had  a  right  to  go  to  the  point  of  discovery  of  the  SnoAv- 
drift  claim  and  measure  the  ground  from  the  discovery  point 
eight  hundred  feet  in  a  southeasterly  direction  along  the  lode, 
and  if  there  was  any  unloeated  ground  beyond  the  eight  hun- 
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•dred  feet,  locate  it,  regardless  of  the  fact  that  the  easterly  end 
stakes  had  been  established  bevond  the  eight  hundred  feet. 

In  Nicholls  v.  Lewis  &  Clark  Min.  Co.,  18  Idaho,  224,  109 
Pac.  846,  28  L.  R.  A.,  N.  S.,  1029,  just  decided  by  this  court, 
the  court  had  occasion  to  review  and  disapprove  of  certain 
language  used  by  Chief  Justice  McBride  in  Atkins  v.  Hendree, 
1  Idaho,  95,  to  wit:  "To  claim  more  than  the  law  allows  is 
no  fraud  on  others,  for  they  have  the  same  means  of  ascertain- 
ing the  attempted  fraud  that  the  other  has  to  commit  it,"  and 
held  that  where  an  excessive  mineral  location  has  been  made 
though  mistake,  while  the  locator  was  acting  in  good  faith, 
the  location  will  be  void  only  as  to  the  excess ;  but  where  the 
locator  has  purposely  included  within  his  exterior  boundaries 
an  excessive  area  with  fraudulent  intent  to  hold  the  entire 
area  under  one  location,  such  location  is  void.  Or  if  made 
so  large  that  the  location  cannot  be  deemed  the  result  of  inno- 
eent  error  or  mistake,  fraud  may  be  presumed.  Chief  Jus- 
tice j\IcBride  virtually  holds  in  the  case  of  Atkins  v.  Hendree, 
that  no  fraud  can  be  perpetrated  where  there  exists  the  same 
means  of  ascertaining  or  discovering  the  fraud  that  the  other 
parties  had  to  commit  it.  We  cannot  assent  to  that  doctrine, 
for,  as  we  view  it,  a  fraudulent  act  still  remains  fraudulent 
even  though  there  exists  very  plain  and  simple  means  of  ascer- 
taining or  discovering  the  fraud.  Where  a  claim  is  located 
in  good  faith  and  contains  some  excess  of  ground,  the  location 
is  valid  except  as  to  the  excess,  and  others  who  may  desire  to 
make  a  location  may  measure  the  ground  and  confine  the  first 
locator  to  the  limits  prescribed  by  law.  This  court  therefore 
holds  that  a  subsequent  locator  may  measure  the  ground  of 
a  prior  location  from  the  discovery  and  ascertain  the  extent 
of  such  location,  and  if  it  contains  ''"^  more  ground  within  its 
boundaries  than  is  described  in  the  location  notice,  and  more 
land  than  can  be  located  under  one  location,  the  subsequent 
locator  may  locate  the  excess  and  maintain  his  right  thereto. 
This  rule  applies  to  locations  not  fraudulent  on  account  of 
containing  an  unreasonable  excess  of  ground,  and  it  has  no 
application  to  fraudulent  locations  such  as  in  the  case  of 
Nicholls  V.  Lewis  &  Clark  I\Iin.  Co..  18  Idaho,  224,  109  Pac. 
846.  28  L.  R.  A..  N.  .S.,  1029.  for  if  the  location  is  absolutely 
void,  the  ground  included  therein  has  not  been  segregateil 
thereby  from  the  public  domain.  There  is  no  contention 
made  in  the  case  at  bar  that  the  excess  in  the  Snowdrift  loca- 
tion, if  there  was  any,  was  trie  result  of  'rraudulent  intent,  but 
we  think  it  is  conceded  that  such  excess,  if  there  was  any,  was 
the  result  of  innocent  error. 

It  is  contended  that  the  location  notice  of  the  IMurphy  Frac- 
tion is  so  defective  as  to  impart  no  notice  whatever.  It  must 
be  admitted  that  it  does  not  describe  the  exterior  boundaries 
of  said  minintr  claim.  It  does,  however,  contain  the  seven 
re([uisit(is  of  a  location  notice  as  provided  by  said  section  3207, 
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Revised  Codes.  It  contains  (1)  the  name  of  the  locator* 
(2)  the  name  of  the  claim;  (3)  the  date  of  the  discovery; 
(4)  the  distance  along  the  fedge  from  the  discovery;  (5)  the 
distance  claimed  on  each  side  of  the  ledge;  (6)  such  a  descrip- 
tion as  will  fix  and  describe  the  location  of  the  claim;  (7)  the 
name  of  the  mining  district,  county  and  state.  The  locator 
attempted  to  describe  the  exterior  boundaries  of  the  claim  and 
utterly  failed  to  do  so.  The  law,  however,  does  not  require 
the  notice  to  describe  the  exterior  boundaries  of  the  claim. 
It  is  recited  in  the  notice  that  the  adjoining  claims  are  the 
Snowdrift  on  the  west  and  the  Buffalo  Fraction  and  the 
Parret  Fraction  on  the  east,  and  the  evidence  shows  that  those 
claims  were  well-known  claims  at  the  time  of  the  location  of 
the  Murphy  Fraction. 

This  court  held  in  Morrison  v.  Regan,  8  Idaho,  291,  67  Pac. 
955,  that  where  it  appears  a  mining  claim  has  been  located  in 
good  faith,  if  by  any  reasonable  construction  the  language 
used  in  the  notice  describing  the  claim  and  in  reference  to 
natural  objects  and  permanent  monuments  Vvdll  impart  knov/1- 
edge  of  the  location  of  the  claim  to  a  subsequent  locator,  it  is 
^''^  sufficient.  It  has  frequently  been  held  that  reference  to 
well-known  mining  claims  is  a  sufficient  compliance  with  the 
law  (U.  S.  Rev.  Stats.,  sec.  2324;  Rev.  Codes  1909,  sec.  3207) 
requiring  mining  locations  to  be  tied  to  some  natural  object  or 
permanent  monument  so  as  to  identify  the  claim:  Hammer 
V.  Garfield  M.  &  M.  Co.,  130  U.  S.  291,  9  Sup.  Ct.  Rep.  548. 
32  L.  ed.  964;  Duncan  v.  Fulton,  15  Colo.  App.  140,  61  Pac. 
244;  Kinney  v.  Fleming,  6  Ariz.,  263,  56  Pac.  723. 

In  Hammer  v.  Garfield  M.  &  M.  Co.,  130  U.  S.  291,  9  Sup. 
Ct.  Rep.  548,  32  L.  ed.  964,  the  location  notice  stated  as  fol- 
lows: "This  lode  located  about  1,500  feet  south  of  Vaughan's 
Little  Jenny  mine."  The  supreme  court  of  IMontana  held 
that  that  was  a  sufficient  reference  to  a  natural  object  or  per- 
manent monument,  and  the  supreme  court  of  the  United 
States,  sustaining  that  decision,  said:  "We  agree  with  the 
court  below  that  the  Little  Jenny  mine  will  be  presumed  to 
be  a  well-known  object  or  permanent  monument  until  the 
contrary  appears." 

In  Bismark  Mining  Co.  v.  North  Sunbeam  Co.,  14  Idaho, 
516,  95  Pac.  14,  this  court  stated  as  follows:  "It  is  the  well- 
settled  doctrine  of  all  of  the  later  decisions  that  location 
notices  and  records  should  receive  a  liberal  construction,  to 
the  end  of  upholding  a  location  made  in  good  faith";  and 
quotes  from  the  case  of  Londonderry  M.  Co.  v.  United  G.  M. 
Co.,  38  Colo.  480.  88  Pac.  455.  as  follows:  "Every  case  where 
this  question  is  raised  must  therefore  depend  upon  its  own  cir- 
cumstances. As  previously  stated,  the  purpose  of  such  location 
certificate  is  to  give  notice  to  subsequent  locators;  and  if  by 
reasonable  construction  the  language  descriptive  of  the  situs 
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of  a  claim,  aided  or  unaided  by  testimony  aliunde,  will  do  so, 
it  is  sufficient  in  this  respect.  In  other  words,  the  object  of 
requiring  a  reference  to  a  natural  object  or  permanent  monu- 
ment is  to  furnish  means  by  which  to  identify  the  claim,  and 
whatever  reference  will  accomplish  this  object  satisfies  the 
law." 

It  appears  from  the  evidence  that  said  IMurphy  Fraction 
was  staked,  and  with  the  exception  of  one  stake,  they  remained 
standing  up  to  the  time  the  survey  was  made  for  patent.  It 
seems  that  one  of  the  stakes  had  fallen  down  and  was  not  up 
-"^^  during  the  year  prior  to  its  survey  for  a  patent.  After 
reciting  certain  facts  in  Bismark  Min.  Co.  v.  North  Sun- 
beam Co.,  14  Idaho,  516,  95  Pac.  14,  this  court  said:  "Those 
facts  appearing,  every  reasonable  presumption  that  can  be 
drawn  therefrom  should  be  in  favor  of  his  knowing  of 
said  locations;  and  his  grantees  should  not  be  permitted  to 
take  advantage  of  any  minor  defects  in  the  location  notices 
of  said  mining  claims.  If  Oster  had  actual  notice  of  the  loca- 
tion and  boundaries  of  said  claims,  neither  he  nor  his  grantees 
will  be  permitted  to  take  advantage  of  some  technical  defect 
in  the  location  notice,  where  it  appears  that  said  claims  were 
located  in  good  faith." 

We  think  the  notice  in  this  case  is  sufficient  under  the 
facts  of  the  case,  as  it  clearly  appears  that  Whelan,  who 
located  the  Erin  Fraction  claim  for  appellant,  had  full  knowl- 
edge of  the  location  of  the  Murphy  Fraction  claim,  and  one  of 
the  principal  reasons  that  he  gives  for  locating  it  is  that  on 
an  examination  of  the  location  notice  he  concluded  it  was 
defective.  Whelan  had  actual  notice  that  the  ground  had 
been  located,  also  constructive  notice  by  an  examination  of  the 
recorded  notice,  and  had  seen  the  work  done  by  Murphy  on 
the  claim  for  six  or  seven  years.  It  is  true  that  Whelan  also 
claimed  that  the  ground  was  not  subject  to  location  at  the 
time  Murphy  located  it  as  the  Murphy  Fraction,  for  the 
reason  that  the  ground  was  covered  by  other  locations,  but 
the  trial  court  found  against  this  contention,  Whelan  testi- 
fied that  after  examining  the  notice,  he  concluded  it  was  not 
sufficient. 

The  court  found  that  the  respondent  had  performed  the 
assessment  work  on  t\e  Murphy  Fraction  claim  for  nine  years 
beginning  with  1900  and  ending  with  1908,  and  that  respond- 
ent had  held,  worked  and  was  in  the  possession  of  the  Murphy 
Fraction  lode  for  more  than  five  years  from  and  aftor  the 
26th  of  August,  1899,  the  date  of  its  location,  and  that  during 
said  period  of  time,  and  for  more  than  five  years  after  the 
date  of  said  location,  there  was  no  adverse  claim  made  to  sqid 
premises,  or  to  any  part  thereof,  and  that  such  possession  was 
open,  notorious,  exclusive  and  continuous  for  more  than  six 
years.  We  think  that  finding  is  supported  by  the  evidence. 
^^^  Under  the  facts  and  circumstances  of  this  case,  to  permit 
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the  appellant  to  recover  on  purely  technical  grounds  would  be 
doing  a  great  injustice  to  the  respondent. 

Counsel  for  appellant  contends  that  the  evidence  is  not 
sufficient  to  support  the  findings  to  the  effect  that  respond- 
ent has  been  in  open,  notorious  and  adverse  possession  of  said 
claim  for  a  period  of  more  than  six  years.  On  an  examination 
of  the  evidence,  we  are  fully  satisfied  that  that  finding  is 
amply  supported  by  the  evidence. 

The  argument  contained  in  appellant's  brief  is  predicated 
upon  four  propositions:  (1)  That  the  Murpliy  Fraction  lode 
was  located  within  the  lines  of  the  Snowdrift  lode;  (2)  that 
the  notice  of  location  filed  for  record  was  void;  (3)  that  there 
was  no  adverse  possession  of  said  Murphy  lode ;  (4)  that 
after  the  abandonment  of  the  easterly  portion  of  the  Snow- 
drift location,  the  Erin  Fraction  was  located  so  as  to  cover 
such  abandoned  portion,  and  was  therefore  a  valid  location. 
All  of  the  assignments  of  error  are  practically  included  within 
those  contentions,  and  the  trial  court  found  in  favor  of  re- 
spondent on  each  and  every  one  of  them,  and  such  findings 
are  based  on  a  substantial  conflict  in  the  evidence. 

Upon  a  careful  review  of  the  whole  record,  we  are  fully 
satisfied  that  the  findings  of  fact  are  supported  by  the  evi- 
dence and  that  the  judgment  must  be  affirmed,  and  it  is  so 
ordered.     Costs  are  awarded  to  the  respondent. 

Stewart  and  Ailshie,  JJ.,  concur. 

ON    PETITION    FOR    REHEARING. 

SULLIVAN,  C.  J.  A  petition  for  rehearing  has  been  filed 
in  this  matter,  whereby  it  is  contended  that  the  rule  laid  down 
in  this  case  is  in  conflict  with  the  rule  laid  down  in  the  case 
of  Nicholls  V.  Lewis  &  Clark  Min.  Co.,  18  Idaho,  224,  109  Pac 
846,  28  L.  R.  A.,  N.  S.,  1029,  decided  at  this  term. 

After  a  careful  examination  of  both  opinions,  we  are  unable 
to  find  any  conflict  between  the  rules  laid  down  therein. 
'^^  Counsel  for  appellant  also  contends  that  the  rule  laid 
down  in  subdivisions  4,  7  and  8  of  the  syllabus  is  not  the  rule 
that  should  obtain  in  this  state,  and  if  it  is  the  established 
rule,  it  will  lead  to  many  conflicts  and  disturbances  among 
mineral  claimants,  and  that  it  would  be  unjust  to  require  a 
locator  of  a  mining  claim,  when  informed  by  another  mineral 
claimant  that  his  claim  is  excessive,  to  then  and  there  re- 
linquish the  excess;  that  such  a  rule  would  be  unfair  to  the 
excessive  claimant.  Counsel  thus  contends,  in  effect,  that  il 
should  be  left  to  the  discretion  of  the  one  who  claims  an  exces- 
sive area  of  surface  ground  in  his  mining  claim  when  he 
should  relinquish  the  excess. 

We  cannot  agree  with  that  contention.  Under  the  law.  a 
locator  should  not  be  peniiiltrd  to  hold  an  excess  of  grr.nnd 
with  a  single  location,  and  when  his  notice  ]irovides  that  his 
mining  claim  extends  a  certain   nunilicr  of  feet  in  a  certain 
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direction  from  the  discovery,  subsequent  locators  may  be 
governed  by  the  statement  in  the  notice  and  not  by  stakes  that 
include  within  their  boundary  an  excess  of  surface  ground. 
We.  are  not  inclined  to  depart  from  the  rule  laid  down  in  the 
opinion  in  this  case. 

Our  attention  has  been  called  to  the  fact  that  the  Snow- 
drift claim  was  located  under  the  provisions  of  sections  3101 
and  3102,  Revised  Statutes,  instead  of  under  the  provisions  of 
section  3207,  Revised  Codes,  and  under  the  provisions  of  said 
section  3101,  the  notice  of  location  was  required  to  be  con- 
spicuously attached  to  one  of  the  center  end  stakes  instead  of 
being  posted  at  the  place  of  discovery;  but  that  would  make 
no  difference  so  far  as  the  rule  laid  down  in  this  opinion  goes. 
It  was,  in  fact,  posted  at  the  discovery  and  not  on  the  center 
end  stake,  and  recited  that  the  claim  extended  seven  hvindred 
feet  in  a  northwesterly  direction  from  the  notice  and  discov- 
ery, and  eight  hundred  feet  in  a  southeasterly  direction  there- 
from, and  under  that  notice  he  was  only  entitled  to  eight 
hundred  feet  in  a  southeasterly  direction  from  the  discovery 
point. 

Some  question  is  raised  in  regard  to  newly  discovered 
evidence  and  the  admission  of  counter  affidavits.  The  newly 
discovered  evidence  consisted  of  field-notes,  plat  and  surveys 
^*^^  of  the  Buffalo  and  Parret  Fraction  lodes.  Upon  an  ex 
amination  of  those,  we  are  fully  satisfied  that  the  decision  of 
this  court  would  not  have  been  different  from  what  it  now  is 
hnd  that  evidence  been  introduced  on  the  trial.  We  do  not 
think,  as  contended  by  counsel,  that  this  newly  discovered 
evidence,  had  it  been  introduced  on  the  trial,  would  have 
entitled  appellant  to  recover  in  this  action. 

No  sufficient  reason  appearing  why  a  rehearing  should  be 
granted,  the  application  is  denied. 

Ailshie,  J.,  concurs. 


Where  an  Excexsive  Mineral  Location  has  Been  Made  Through  Mi.t- 
talce,  while  the  locator  was  acting  in  good  faith,  the  location  will  be 
void  only  as  to  the  excess;  but  where  the  locator  has  purposely 
included  within  his  exterior  boundaries  an  excessive  area  with  the 
fraudulent  intent  of  holding  the  entire  area  under  one  location, 
such  location  is  void ;  -or  if  made  so  large  that  the  location  cannot 
be  deemed  the  result  of  innocent  error  or  mistake,  fraud  may  be 
presumed.  Where  the  exterior  boundaries  of  a  mineral  location 
include  such  an  unreasonably  excessive  area  that  such  boundary 
lines  cannot  be  said  to  impart  notice  to  a  prospector  of  a  mineral 
location  or  discovery  within  the  reasonable  distance  of  a  lawful 
claim  as  located  under  the  statute,  such  location  will  be  held  void 
on  the  ground  that  the  boundaries  of  the  claim  have  never  been 
marked  and  established  as  required  by  law:  Nicholls  v.  Lewis  & 
Clark  Mining  Co.,  18  Idaho,  224,  1()9  Pac.  846,  28  L.  K.  A.,  N.  S., 
1029,  citing  Burke  v.  McDonald,  2  Idaho,  679,  33  Pac.  49;  Gohres 
V.  Illinois  ^c  .(.  (iravel  Min.  Co.,  40  Or.  ,516.  67  i'ac.  606;  Richmon-l 
Min.  Co.  V.  Hose,  114  U.  S.  576,  5  Sup.  Ct.  Rep.  10.-,,j,  29  L.  ed. 
273,  .-HKl  criticising  Tlnuswirth  v.  Butcher,  4  Mont.  299,  1  Pac.  714; 
Jvcj^L^'iitt  v.  Stcwai't,  5  Mont.   107,  2  Pac.  320. 
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WILSON^  V.  LINDER. 

[18  Idaho,  438,  110  Pac.  274.]  ^ 

BEMAINDEB — Action  to  Protect  Contingent  Interest.— Under 
the  provisions  of  section  4538  of  the  Revised  Codes,  an  action  may 
be  maintained  by  a  remainderman  for  the  protection  of  a  contingent 
remainder  as  against  one  who  claims  an  estate  or  interest  in  the 
property  adverse  to  such  remainderman,     (p.  215.) 

REMAINDER — Rule  in  Shelley's  Case. — Under  the  provisions 
of  section  3076  of  the  Revised  Codes,  the  common-law  rule,  generally 
known  as  the  "Rule  in  Shelley's  Case,"  has  been  abrogated,  and  the 
term  "heirs"  has  been  changed  from  a  word  of  limitation  to  one 
of  purchase,     (p.  216.) 

WILIi — Construction. — The  Cardinal  Rule  to  be  Applied  in  the 
construction  of  a  will  is  to  gather  the  intent  of  the  testator  from 
the  language  he  has  employed  in  the  will,  and  this  intent  is  to  be 
ascertained  from  a  full  view  of  everything  within  the  "four  corners 
of  the  instrument."  This  rule  must  be  understood  and  applied  in 
connection  with  that  other  rule  to  the  effect  that  a  clearly  expressed 
intention  in  one  portion  of  the  will  is  not  to  yield  to  a  doubtful 
construction  in  another  portion  of  the  instrument,     (p.  217.) 

WILL — Estate  Created — Cutting  Down  Fee. — When  property 
is  given  in  clear  language  sufficient  to  convey  an  absolute  fee,  the 
interest  so  given  will  not  be  taken  away,  cut  down,  or  diminished 
by  anv  subsequent,  vague  and  general  expressions.  (By  the  editor.) 
(p.  217.) 

WILL — Estate  Created — Contingent  Remainder. — Where  a  tes- 
tator provided  by  a  will  as  follows:  "My  son  Jesse  shall  have  the 
home  place.  [Here  follows  a  description  of  the  property.]  ....  But 
should  my  son  Jesse  die  without  any  wife  or  children,  the  property 
herein  conveyed  to  him  shall  be  equally  divided  between  my  other 
four  children,  or  their  heirs,  share  and  share  alike" — -held,  that  the 
devisee,  Jesse  Wilson,  took  a  limited  estate  only,  subject  to  the 
vesting  of  an  absolute  and  fee  simple  title  on  his  leaving  surviving 
him  at  time  of  his  death  a  wife  or  child,  and  that  the  remainder- 
men had  only  an  expectancy  which  might  be  vested  in  them  as  an 
absolute  estate  upon  the  contingency  of  Jesse  Wilson  dying  without 
either  wife  or  child,     (pp.  217,  218.) 

WILL — Estate   Created. — Where   a   Contingency   Named   in   a 

will  upon  which  an  absolute  estate  may  vest  in  one  devisee  as 
against  another  is  unlimited  as  to  time  and  is  such  a  contingency 
as  may  never  occur  either  prior  or  subsequent  to  the  death  of  the 
testafor,  and  may  also  occur  at  any  time,  the  contingency  sliould 
not  be  limited  by  construction  to  the  period  prior  to  the  death  of 
the  testator  so  as  to  exclude  therefrom  the  possibility  of  that  con- 
tingency happening  during  the  period  subsequent  to  the  death  of 
the  testator  and  prior  to  the  death  of  the  devisee,     (p.  218.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Cavanah  &  Blake   and  E.  J.  Dockery,  for  the  appellants. 

Ira  E.  Barber,  for  tlie  respondents. 

^^2  AILSTTIE,  J.  This  action  was  commenced  for  the  pur- 
pose of  determining?  an  adverse  claim  to  certain  real  property. 
It  is  alleged  in  the  complaint  that  James  AVilson  died  in  Ada 
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county  in  IMarch,  1899,  leaving  a  last  will  and  testament  which 
was  thereafter  duly  admitted  to  probate;  that  William  E. 
"Wilson,  Charlotta  Calhoun,  Emma  Linder,  Lizzie  Everett,  and 
Jesse  "Wilson,  all  of  whom  are  sons  and  daughters  of  James 
"Wilson,  and  Myrtle  Goble,  a  grand-daughter,  are  named  in 
the  will  as  devisees  and  legatees  of  the  testator;  that,  among 
other  things,  the  will  provided  as  follows:  "That  my  son 
Jesse  shall  have  the  home  place.  [Then  follows  description.] 
....  But  should  my  son  Jesse  die  without  any  wife  or 
children,  the  property  herein  conveyed  to  him  shall  be  equally 
divided  between  my  other  four  children,  or  their  heirs,  share 
and  share  alike."  During  the  course  of  administration,  appli- 
cation w^as  made  for  a  decree  of  partial  distribution,  and  the 
petition  w^as  granted  and  the  decree  was  entered  by  virtue  of 
which  the  real  estate  described  in  the  complaint  herein  and 
involved  in  this  litigation  was  distributed  to  the  parties 
entitled  thereto  in  accordance  with  the  terms  and  conditions 
of  the  will  and  in  the  identical  language  of  the  will  itself. 
It  is  further  alleged  that  one  of  the  devisees,  Lizzie  Everett, 
has  conveyed  all  her  interest  in  the  property  described  to 
Norman  Gratz,  and  that  the  plaintiflPs  are  the  owners  of  and 
entitled  to  an  undivided  three-fourths  interest  in  the  property 
in  controversy,  subject  only  to  the  conditions  of  the  will, 
namely,  that  if  Jesse  "Wilson  should  die  without  leaving  a  wife 
or  child,  the  property  mentioned  and  described  shall  be 
equally  divided  between  the  other  devisees  named  in  the  will. 
^*^  It  is  further  alleged  that  for  the  purpose  of  preventing 
William  E.  Wilson,  Charlotta  Calhoun,  and  Lizzie  Everett, 
and  their  heirs  and  successors  in  interest,  from  holding  or 
acquiring  an  undivided  three-fourths  interest  in  the  property 
described  in  the  complaint  in  the  event  of  the  death  of  Jesse 
Wilson  without  leaving  surviving  him  a  wife  or  child,  the 
defendants,  Anthony  V.  Linder  and  Emma  Linder,  have  se- 
cured a  pretended  deed  from  the  said  Jesse  Wilson  purporting 
to  convey  a  fee  simple  title  to  the  land  described  in  the  com- 
plaint to  themselves;  and  that  for  the  further  purpose  of 
defeating  the  title  of  William  E.  Wilson,  Charlotta  Calhoun 
and  Lizzie  Everett  in  the  land  described  and  in  collusion  witli 
Jes.se  Wilson,  the  defendants  have  permitted  the  land  to  be 
sold  for  delinquent  taxes,  and  thereby  secured  a  pretended 
tax  title  by  virtue  of  which  they  claim  a  fee  simple  title  to 
the  whole  tract  of  land. 

It  is  also  alleged  that  for  the  further  purpose  and  inten- 
tion of  defeating  the  title  of  tlie  devisees  and  plaintifTs  herein, 
defendants  have  made  and  executed  a  pretc^nded  mortgage 
on  the  land  described  in  the  sum  of  ten  thousand  doUars  in 
favor  of  the  defendant  Robert  Noble. 

The  prayer  of  the  complaint  is  that  the  defendants  be 
required   to    come   in    and  set  up  their  claim  and  interest  in 
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the  property,  and  that  the^ title  to  the  property  be  adjudi- 
cated and  decreed,  and  that  it  be  adjudfred  and  decreed  that 
the  plaintiffs  have  a  contingent  interest  in  the  property,  the 
vesting  of  title  to  which  is  dependent  up6n  Jesse  Wilson 
dying  without  leaving  surviving  him  a  wife  or  child.  Defend- 
ants demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  a  cause  of  action.  The  demurrer  was  sustained,  and 
this  is  an  appeal  from  the  judgment. 

The  first  question  presenting  itself  to  our  consideration 
is  the  contention  made  by  the  respondent  that  the  plaintiffs 
do  not  show  such  an  interest  as  will  entitle  them  to  main- 
tain the  action.  Now,  it  must  be  conceded  that  if  the  com- 
plaint shows  any  interest  in  the  plaintiffs  whatever  to  the 
la^id  described  it  is  only  a  contingent  remainder:  Rev.  Codes, 
sec.  3075.  Their  expectancy  in  this  property  is  subject  to 
'*"*^  be  defeated  upon  the  death  of  Jesse  Wilson  leaving  surviv- 
ing him  either  a  wdfe  or  child,  or,  to  put  the  question  another 
way.  the  interest  of  the  plaintiffs  can  only  vest  upon  the  death 
of  Jesse  Wilson  without  leaving  surviving  him  a  wife  or  child. 
Under  the  provisions  of  our  statute  (Rev.  Codes,  sec.  4538), 
"An  action  may  be  brought  by  any  person  against  another 
who  claims  an  estate  or  interest  in  real  property  adverse  to 
him,   for  the  purpose  of  determining  such  adverse   claim." 

In  Coleman  v.  Jaggers,  12  Idaho,  125,  118  Am.  St.  Rep.  207, 
85  Pac.  894,  this  court  said:  "The  provisions  of  said  section 
4538  of  the  Revised  Statutes  above  quoted  are  very  broad, 
and  under  them  any  person,  whether  in  possession  or  out  of 
the  possession,  whether  holding  the  legal  title  or  equitable  title 
or  what  not,  may  bring  his  action  against  another  who  claims 
an  estate  in  real  property  adverse  to  him,  and  may  in  such 

action  have  the  adverse  claim  determined  and  settled 

The  provisions  of  section  4538  of  the  Revised  Statutes,  and 
the  decisions  of  this  court  in  Shields  v.  Johnson,  10  Idaho, 
746.  79  Pac.  393,  3  Ann.  Cas.  245,  Johnson  v.  Hurst,  10  Idaho. 
308.  77  Pac.  784,  Fry  v.  Summers,  4  Idaho,  424.  39  Pac.  1118, 
settle  this  contention,  for  under  them  we  think  every  estate 
or  interest  known  to  the  law  in  real  property,  whether  legal 
or  equitable,  may  be  determined  in  an  action  of  this  kind." 

It  follows  from  the  authority  of  the  foregoing  cases  that  if 
the  plaintiffs  have  any  interest  in  this  property,  either  con- 
tingent or  expectant,  they  may  maintain  an  action  to  deter- 
mine any  adverse  claim  or  interest  thereto :  German-American 
Sav.  Bank  v.  Gollmer,  155  Cal.  683,  102  Pac.  932,  24  L.  R. 
A.,  N.  S.,  1066. 

The  next  question  to  be  determined  is  whether  under  the 
will  of  James  Wilson,  Jesse  Wilson  took  a  fee  simple  title  to 
this  property  or  a  lesser  estate  therein.  It  is  conceded  that 
at  common  law,  under  what  is  generally  known  as  the  "Ride 
in  Shelley's  Case,"  the  language  of  this  will  passes    a    fee 
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simple  title  in  the  property  to  the  devisee.  It  is  contended, 
however,  by  counsel  for  appellant  that  the  ''Rule  in  Shelley's 
Case"  has  been  abrogated  by  section  3076  of  the  Revised 
Codes  of  this  state.     That  section  provides  as  follows : 

445  ""WTien  a  remainder  is  limited  to  the  heirs,  or  heirs  of 
the  body,  of  a  person  to  whom  a  life  estate  in  the  same  prop- 
erty is  given,  the  persons  who,  on  the  termination  of  the  life 
estate,  are  the  successors  or  heirs  of  the  body  of  the  owner  for 
life,  are  entitled  to  take  by  virtue  of  the  remainder,  so  limited 
to  them,  and  not  as  mere  successors  of  the  owner  for  life." 

The  foregoing  section  of  our  statute  is  identical  with  section 
779  of  the  Civil  Code  of  California,  and  was  evidently  copied 
from  the  California  statute.  In  Barnett  v.  Barnett,  104  Cal. 
298,  37  Pac.  1049,  the  supreme  court  of  California  had  occa- 
sion to  construe  the  provisions  of  section  779  of  their  Civil 
Code,  and  among  other  things  said : 

''The  effect  of  this  section  is  to  abrogate  the  rule  in 
Shelley's  Case,  and,  with  other  sections  in  the  Civil  Code,  to 
furnish  the  rules  by  which  to  determine  the  estate  or  interest 
in  the  lands  which  the  plaintiff  took  by  virtue  of  the  grant : 
Civ.  Code,  sec.  4.  Section  1105  declares  that  *a  fee  simple 
title  is  presumed  to  be  intended  to  pass  by  a  grant  of  real 
property,  unless  it  appears  from  the  grant  that  a  lesser  estate 
was  intended';  and,  if  it  does  appear  from  the  grant  that  a 
lesser  estate  was  intended,  no  such  presumption  exists.  A 
grant  is  to  be  interpreted  in  the  same  manner  as  any  other 
contract  (sec.  1066),  so  as  to  give  effect  to  the  intention  of  the 
parties,  if  that  intention  can  be  ascertained  (sec.  1636)  ;  and, 
for  the  purpose  of  ascertaining  that  intention,  'the  whole  of 
the  contract  is  to  be  taken  together,  so  as  to  give  effect  to 
every  part,  if  reasonably  practicable,  each  clause  helping  to 
interpret  the  other.'  ....  By  section  779,  Civil  Code,  the 
term  'heirs'  is  changed  from  a  word  of  limitation  to  one  of 
purchase,  and  becomes  a  specific  designation  of  a  class  which 
will  have  the  right  to  the  property  upon  the  termination  of 
the  life  estate.  Upon  that  event  they  take  the  property,  not 
by  descent  or  as  sucessors  of  the  plaintiff,  but  by  virtue  of 
the  remainder  which  was  created  for  them  at  the  execution  of 
the  deed  to  him.  Tiis  remainder,  although  not  capable  of 
immediate  enjoyment  (Civ.  Code,  sec.  690).  and  therefore  de- 
nominated a  'future  interest,'  is,  nevertheless,  an  estate  in 
the  property  '*^**  capable  of  being  transferred  in  the  same 
manner  as  a  present  interest:  Civ.  Code,  sec.  699." 

Whether  the  construction  of  the  provisions  of  section  3076, 
Revised  Codes,  will  have  any  bearing  on  the  ultimate  conclu- 
sion to  be  reached  in  this  case  will  depend  on  the  interpreta- 
tion given  to  the  language  of  the  testator  as  used  in  the  will 
here  under  consideration. 


July,  1910.]  Wilson  v.  Lindeb.  217 

We  now  turn  our  attention  to  the  consideration  of  the  will 
itself  for  the  purpose  of  ascertaining  the  intent  of  the  testator. 
We  approach  this  inquiry  in  the  light  of  the  general  rule 
for  the  construction  of  wills,  namely:  That^he  intent  of  the 
testator  as  gathered  from  the  language  he  has  employed  in 
the  will  is  the  cardinal  rule  to  be  applied  in  the  construction 
of  the  will,  and  this  intent  is  to  be  ascertained  from  a  full 
view  of  everything  within  "the  four  corners  of  the  instni- 
ment":  Whiting  v.  Whiting,  42  Minn.  548,  44  N.  W.  1030; 
Holt  V.  Wilson,  82  Kan.  268,  108  Pac.  87 ;  Reeves  v.  School 
Dist.  No.  59,  24  Wash.  282,  64  Pac.  752.  In  the  outset,  how- 
ever, respondent  insists  that  where  a  will  contains  a  clearly 
expressed  intention  on  the  part  of  the  testator  to  confer  an 
absolute  and  fee  simple  estate  on  the  devisee,  such  intent  can- 
not yield  to  any  subsequent  limitation  although  contained  in 
the  same  instrument.  That  contention  is  certainly  true  where 
the  testator  gives  in  clear  and  unambiguous  terms  an  absolute 
and  fee  simple  estate,  and  the  subsequent  limitation  or  reserva- 
tion is  inconsistent  with  the  estate  devised.  In  such  case  the 
subsequent  limitation  must  give  way  to  the  fee :  Bernstein 
V.  Bramble,  81  Ark.  480,  99  S.  W.  682,  8  L.  R.  A.,  N.  S.,  1028, 
11  Ann.  Cas.  343;  Ide  v.  Ide,  5  Mass.  500;  Jackson  v. 
De  Lancy,  13  Johns.  587,  7  Am.  Dec.  403. 

We  think  the  rule  is  correctly  stated  by  the  text-writers 
and  many  authorities  as  follows.:  "Where  property  is  given 
in  clear  language  sufficient  to  convey  an  absolute  fee,  the 
interest  thus  given  shall  not  be  taken  away,  cut  down  or 
diminished  by  any  subsequent,  vague  and  general  expres- 
sions" (Underhill  on  Wills,  sec.  689)  ;  or  as  said  by  Redfield, 
"A  clearly  expressed  intention  in  one  portion  of  the  will  is 
not  to  yield  to  a  doubtful  constniction  in  any  other  portion 
-"''  of  the  instrument":  1  Redfield  on  Wills,  c.  9,  sec.  30c; 
Holt  V.  Wilson,  82  Kan.  268,  108  Pac.  87 ;  ]\IcNutt  v.  McComb, 
61  Kan.  25,  58  Pac.  965 ;  Lohmuller  v.  Mosher,  74  Kan.  751, 
87  Pac.  1140,  11  Ann.  Cas.  469 ;  Bvrnes  v.  Stillwell,  103  N.  Y. 
453,  57  Am.  St.  Rep.  760,  9  N.  E.  241 ;  Washbon  v.  Cope,  144 
N.  Y.  287,  39  N.  E.  388.  In  other  words,  the  rule  adopted  by 
many  courts  and  as  we  believe  the  one  more  reasonable,  when 
stated  conversely,  is  substantially  as  follows:  "When  the 
limitation  is  clear  and  unmistakable,  it  is  to  be  taken  and 
considered  in  determining  the  intent  of  the  testator,  and  the 
whole  instrument  must  be  considered  together  in  determining 
the  character  and  extent  of  the  estate  given." 

In  the  light  of  these  principles  and  rules  of  law,  we  turn 
to  the  provision  of  the  will  now  under  consideration  to  ascer- 
tain the  intent  and  purpose  of  the  testator  as  therein  ex- 
pressed. He  first  says,  "^ly  son  Jesse  shall  have  the  home 
place."  This  is  immediately  followed  by  the  limitation.  "But 
should  my  son  Jesse  die  without  any  wife  or  children,  the- 
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property  herein  conveyed  to  him  shall  be  equally  divided 
between  my  other  four  children,"  etc.  It  is  contended  that 
the  words  "shall  have"  pass  an  unqualified  fee  simple  estate, 
It  may  be  conceded  for  the  purposes  of  this  case  that  these 
words,  standing  alone,  unlimited  and  unqualified,  are  sufficient 
to  pass  an  absolute  estate:  Fairclaim  v.  Guthrie,  1  Call  (Va.), 
7;  Chapman  v.  Turner,  1  Call  (Va.),  280,  1  Am.  Dec.  514; 
Franklin  v.  State,  52  Ala.  414 ;  George  v.  Green,  13  N.  H.  521. 
These  words,  however,  immediately  followed  by  the  modifica- 
tion must  be  considered  in  view  and  in  light  of  the  words 
thus  modifying  and  limiting  the  estate  given.  A  testator  can 
no  more  readily  than  anyone  else  express  his  full  purpose  and 
intent  in  one  sentence — he  cannot  devise  and  limit  an  estate 
in  one  and  the  same  word,  phrase,  clause  or  sentence.  He 
must  express  his  intention  in  words,  and  each  person  adopts 
his  own  peculiar  methods  of  expressing  himself.  The  duty  of 
the  law  is  to  discover  his  intent  as  conveyed  by  the  language 
employed.  Had  the  words  "without  any  wife  or  children" 
been  omitted  from  this  sentence  em.ployed  in  this  will,  then 
it  would  have  been  the  clear  intent  of  the  testator  '^'^  to 
refer  to  the  death  of  Jesse  Wilson  as  taking  place  prior  to  the 
death  of  the  ancestor,  because  to  attempt  to  give  it  any  differ- 
•Mit  construction  would  be  to  render  the  language  meaningless. 
That  Jesse  Wilson  would  die  some  time,  either  before  or  after 
the  death  of  the  testator,  was  self-evident  and  axiomatic,  but 
that  he  would  die  prior  to  the  death  of  the  testator  was 
uncertain  and  problematic.  Since,  however,  the  testator  saw 
fit  to  insert  the  words  "without  any  wife  or  children,"  and 
thereby  designate  the  condition  and  circumstance  under 
which  the  death  of  Jesse  Wilson  should  vest  a  fee  simple 
estate,  and  since  that  condition  may  as  readily  occur  subse- 
fiuent  to  the  death  of  the  ter.tator  as  prior,  and  may  also  fail 
to  ever  occur,  it  would  therefore  be  robbing  the  limitation  of 
the  greater  portion  of  its  meaning  and  scope  of  operation  to 
limit  it  to  the  period  of  time  prior  to  the  death  of  the  testator. 
There  can  be  no  room  for  reasonable  doubt  but  that  the  tes- 
tator here  meant  to  give  his  son  Jesse  Wilson  a  limited  or 
qualified  fee  in  the  home  place  subject  to  divestiture  on  the 
death  of  Jesse  Wilson  without  leaving  surviving  him  a  wife 
or  child.  It  is  therefore  clear  to  us  that  the  plaintiffs  have 
a  contingent  remainder  in  this  estate  which  ma.v  be  defeated 
upon  the  happening  of  the  contingency  named  in  the  will 
which  was  intended  by  the  testator  to  vest  the  absolute 
fee  to  the  estate:  Rev. ^ Codes,  sees.  3062,  3072  and  3075; 
Jewell  V.  Pierce.  120  Cal.  79,  52  Pac.  132:  First  Universalist 
Society  V.  Poland.  155  Mass.  171.  29  N.  E.  524.  15  L.  R.  A. 
1231.  Upon  the  death  of  tlie  devisee  leaving  surviving  him  a 
wife  or  child,  the  limitation  or  qualification  will  instantly  be 
removed  and  the  fee  will  be  left  absolute.     If,  on  the  other 
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hand,  he  die  without  leaving:  surviving  him  a  wife  or  child, 
this  base  or  qualified  fee  will  be  instantly  terminated  and  the 
unqualified  fee  will  be  vested  by  the  terms  of  the  will  in  the 
other  brothers  and  sisters  therein  named.     ^ 

It  is  also  contended  by  respondent  that  the  decree  of  dis- 
tribution made  by  the  probate  court  in  this  matter  under 
sections  5621  and  5624,  Revised  Codes,  is  void  for  the  reason 
that  no  bond  was  required.  Whatever  the  error  might  be 
in  not  requiring  a  bond  in  case  of  a  partial  distribution  under 
sections  ^'*^  5621  and  5624,  Revised  Codes,  it  can  m.ake  no 
difference  to  respondents  in  this  case,  for  the  reason  that  the 
language  of  the  order  is  in  identically  the  same  words  as 
the  will,  and  they  and  their  grantor  must  rest  any  claim  they 
have  to  this  real  estate  on  either  the  provision  of  the  will  or  the 
decree.  No  objection  to  the  failure  to  give  bond  is  being  made 
by  either  a  creditor  or  the  executor  or  administrator,  and  re- 
spondents do  not  claim  to  be  creditors,  but  are  claiming  the 
estate  through  the  medium  of  the  will. 

The  contention  over  this  case  in  this  court  has  revolved 
about  the  right  of  appellants  to  maintain  their  action  and 
the  construction  of  the  will  under  which  the  parties  claim 
their  respective  interests  to  this  property.  No  point  has  been 
made  and  no  discussion  has  been  had  as  to  the  sufficiency  or 
insufficiency  of  this  complaint  to  charge  fraud,  collusion  or 
conspiracy  between  the  respondents  and  the  devisee,  Jesse 
AVilson,  in  order  to  have  this  property  sold  at  tax  sale  and 
thereby  procure  a  tax  title  to  the  property  for  the  purpose 
of  defeating  the  expectancy  of  the  appellants.  We  therefore 
express  no  opinion  whatever  with  reference  to  the  sufficiency 
of  the  allegations  in  this  respect. 

For  the  reasons  hereinbefore  given,  the  judgment  in  this 
case  must  be  reversed,  and  it  is  so  ordered,  and  the  cause  is 
hereby  remanded.     Costs  awarded  to  appellants. 

Sullivan,  C.  J.,  concurs. 


The  Eights  and  Eemedies  of  Remaindermen  or  reversioners  are  dis- 
ciisspfl  in  the  note  to  Allen  v.  De  Groodt,  14  Am.  St.  Eep.  628. 

The  Distinction  Between  Vested  and  Contingent  Mcmainders  is  stated 
in  Holladay  v.  Knock,  235  111.  412,  126  Am.  St.  Eep.  224.  A  devise 
to  the  testator's  wife  for  life  "and  to  her  children  after  her  death," 
and  if  slie  does  not  have  children  "'that  will  live  to  inherit"  the 
land,  then  it  shall,  on  the  death  of  her  and  her  children,  go  to  a 
named  jierson  and  his  heirs,  creates  a  contingent  remainder  with 
a  double  aspect,  and  the  children  have  no  vested  interest  unless 
they  survive  the  mother:  Golladay  v.  Knock,  2,So  111.  412,  126  Am. 
St.  Eep.  224,  and  see  cases  cited  in  the  cross-reference  note  thereto. 

Th-c  Law  Favors  the  Vesting  of  Estates,  and,  if  possible,  construes 
the  terms  of  a  will  as  creating  a  vested  estate  rather  than  a  con- 
tingent one:  Patton  v.  Ludington,  103  Wis.  629,  74  Am.  St.  Eep. 
91(t;  Ducker  v.  Burnham.  146  111.  9,  37  Am.  St.  Eep.  13.5;  Grav  v. 
VVhitteniore,   192   Mass.   367,   116   Am.   St.   Kep.  246;   Mettler  v.   \Var- 
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ner,   243   111.   600,   134   Am.   St.   Eep.   388;    McKinley  ▼.   Martin,   228- 
fa.  550,  134  Am.  St.  Eep.  1076. 

When  the  Words  of  a  Will  at  the  Outset  Clearly  Indicate  a  disposi- 
tion in  a  testator  to  give  the  entire  interest,  use  and  benefit  of  th& 
estate  devised  absolutely  to  the  first  donee,  that  estate  will  not  be 
cut  down  to  a  less  one  by  subsequent  or  ambiguous  words  inferential 
in  their  intent:  Jackson  v.  Littell,  213  Mo.  589.  127  Am.  St.  Rep. 
620;  Sevier  v.  Woodson,  205  Mo.  202,  120  Am.  St.  Rep.  728;  Piatt 
V.  Brannan,  34  Colo.  125,  114  Am.  St.  Rep.  147.  However,  a  devise 
of  a  fee  may  be  restricted  by  subsequent  words  in  the  will  and 
reduced  to  a  life  estate.  Thus,  if  the  first  sentence  in  one  section 
of  a  will,  standing  alone,  vests  a  fee  simple  in  the  husband  of  the 
testatrix,  although  there  are  no  words  of  inheritance  in  the  devise, 
but  the  second  sentence  provides  that  after  his  death  the  property 
shall  revert  to  her  heirs  upon  their  paying  his  heirs  the  value  of 
the  improvements  thereon,  he  takes  an  estate  for  life  only:  Hill 
V.  GianneHi,  221  111.  286,  112  Am.  St.  Rep.  182. 
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AETITUS  V.  SPRING  VALLEY  COAL  COMPANY. 

[246  III.  32,  92  N.   E.  579.] 

JURORS — Examination  on  Voir  Dire. — In  an  action  for  per- 
sonal injuries  by  an  employee  against  his  employer,  it  is  improper 
for  counsel,  except  for  the  purpose  of  exercising  the  right  of  per- 
emptory challenge,  to  ask  a  juror  on  his  voir  dire  if  he  is  interested 
in  any  casualty  company  which  insures  employers  against  damages 
for  injuries  to  employees;  but  if  an  objection  to  such  examination 
is  promptly  sustained,  and  the  Terdict  is  not  large  considering  the 
extent  of  the  injuries,  the  error  is  not  ground  for  reversal,  (pp.  223, 
224.) 

EMPLOYER'S  LIABILITY — Report  of  Accident  as  Evidence. 
In  an  action  by  a  mining  employee  for  injuries  sustained  in  an 
accident,  the  report  to  the  state  mining  inspector  and  the  record  of 
the  accident,  which  are  required  by  statute  to  be  made,  are  admis- 
sible in  evidence.  If  some  parts  thereof  are  objectionable,  counsel 
should  point  them  out  to  the  court  and  ask  that  they  be  excluded 
from  the  consideration  of  the  jury.     (pp.  224,  225.) 

EMPLOYER'S  LIABILITY — ^Duty  to  Mark  Dangerous  Places 
in  Mine. — The  owner  or  operator  of  a  mine  cannot  excuse  himself 
from  liability  in  consciously  violating  the  statute  requiring  him  to 
mark  dangerous  places  in  the  mine,  on  the  ground  that  his  examiner 
and  manager  looked  at  the  places  and  in  good  faith  thought  them 
not   dangerous.      (p.  225.) 

EMPLOYER'S  LIABILITY — Duty  to  Mark  Dangenous  Places 
in  Mine. — When  a  mine  owner  or  operator  is  advised  of  the  condi- 
tions in  the  mine,  he  must  place  therein,  if  it  is  dangerous,  the 
marks  required  by  statute.  If  he  fails  to  do  so,  he  acts  at  his 
peril,  and  cannot  excuse  himself  because  he  or  his  examiner  or 
manager  may  think  the  mine  safe.     (p.  226.) 

EMPLOYER'S  LIABILITY — Duty  to  Mark  Dangerous  Places 
in  Mine. — The  duty  imposed  by  the  Illinois  statute  on  the  operator 
or  owner  of  a  mine  of  examining  and  marking  dangerous  places 
therein  is  mandatory,     (p.  226.) 

]\IcDougall,  Chapman  &  Bayne,  for  the  plaintiff  in  error. 

J.  L.  ]\Iurphy  and  "William  Hawthorne,  for  the  defendant 
in  error. 

^•'  HAND,  J.     This  was  an  action  on  the  case  commenced 
in  the  circuit  court  of  Bureau  county  by  Charles  Aetitus,  the 
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defendant  in  error,  aj^ainst  the  Spring  Valley  Coal  Company, 
the  plaintiff  in  error,  to  recover  damages  for  a  personal  injury 
alleged  to  have  been  sustained  by  the  defendant  in  error  while 
in  the  employ  of  the  plaintiff  in  error  as  a  company  man  in 
its  coal  mine,  in  consequence  of  the  willful  violation  by  the 
plaintiff  in  error  of  sections  16  and  18  of  the  mines  and  min- 
ing act  in  force  on  January  21,  1907,  the  date  of  the  injury. 
The  jury  disagreed  upon  the  first  trial,  and  upon  the  second 
trial  a  verdict  was  rendered  in  favor  of  defendant  in  error 
for  the  sum  of  two  thousand  dollars,  upon  which  the  court, 
after  overruling  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, rendered  judgment,  which  judgment  upon  appeal,  was 
affirmed  by  the  appellate  court  for  the  ^'*  second  district,  and 
the  record  has  been  brought  to  this  court  by  a  writ  of  certi- 
orari for  further  review. 

The  case  was  submitted  to  the  jury  upon  a  declaration  con- 
sisting of  two  counts,  and  the  general  issue  was  pleaded.  The 
first  count  was  based  upon  section  18  of  the  mines  and  mining 
act,  and  charged  a  duty  rested  upon  the  plaintiff  in  error  to 
employ  a  legally  qualified  mine  examiner,  and  on  each  day 
to  cause  said  mine  examiner  to  visit  and  inspect  the  mine 
before  the  men  were  permitted  to  enter  it,  and  to  observe 
whether  there  were  any  unsafe  conditions  in  the  mine,  and  to 
mark  conspicuously  all  places  where  dangerous  conditions  ex- 
isted; and  the  second  count  was  based  upon  section -16  of 
said  act,  and  charged  the  duty  of  the  plaintiff  in  error, 
through  a  duly  qualified  manager  of  said  mine,  to  see  that  all 
dangerous  places  above  and  below  were  properly  marked  and 
danger  signals  displayed  when  required.  Each  count  averred 
a  willful  disregard  of  the  duty  charged,  in  consequence  of 
which  the  defendant  in  error  was  injured. 

The  evidence  introduced  on  behalf  of  the  defendant  in 
error  fairly  tended  to  show  that  the  plaintiff  in  error  was 
engaged  in  constructing  a  mule  stable  in  its  mine;  that  in 
order  to  prepare  a  location  for  the  stable  it  cleared  out  a 
space  in  an  old  entry-way  in  the  mine  some  thirteen  feet 
square,  which  entry-way  had  at  one  time  been  used  as  a  lye 
or  switch  and  later  as  a  gob  room ;  that  the  space  had  been 
timbered  about  twenty  years  and  was  situated  beneath  about 
four  hundred  feet  of  rock  and  earth;  that  the  sides  were  per- 
pendicular for  four  or  five  feet  from  the  floor  of  the  entry- 
way  and  came  together  in  the  form  of  an  arch  at  the  top,  the 
highest  place,  near  the  center,  being  from  twelve  to  thirteen 
feet  from  the  floor  of  the  entry-way ;  that  the  accident 
occurred  in  the  forenoon  on  Monday;  that  on  the  previous 
P'riday,  Saturday  and  Sunday  plaintiff  in  error  had  caused 
the  gob  timbers  and  the  rock  and  debris  which  had  fallen  down 
to  be  removed  from  the  said  ^^  space;  that  on  the  morning  of 
the  injury  the  defendant  in  error  and  a  workman  by  the  name 
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of  Challenger,  with  the  mine  manager,  met  at  the  place  where 
the  stable  was  to  be  built,  jand  the  defendant  in  error  and 
Challenger  were  directed  by  the  mine  manager  to  cut  into  the 
south  rib  of  the  cleared  space  two  places,  some  five  feet  apart, 
from  the  floor  to  the  height  of  eight  or  more  f€et,  into  which  to 
place  timbers  as  a  support  for  the  wall  and  roof  of  the  stable; 
that  the  manager  made  chalk  marks  where  the  cuts  for  the 
upright  timbers  were  to  be  made,  and  directed  defendant  in 
error  to  make  one  and  Challenger  the  other ;  that  thereafter 
the  manager  went  away,  and  during  the  morning  the  assist- 
ant manager  visited  the  place  and  gave  the  defendant  in  error 
and  Challenger  some  directions  as  to  the  work;  that  the  man- 
ager stated  to  the  defendant  in  error  and  Challenger,  before 
he  left  them,  to  be  careful,  as  the  rock  might  fall ;  that  there 
were  no  marks  or  other  signs  notifying  the  defendant  in  error 
or  Challenger  the  place  was  dangerous,  neither  of  whom,  so 
far  as  the  evidence  shows,  had  been  at  the  place  after  the  gob. 
debris  and  timbers  had  been  removed  until  they  went  to  work 
to  make  the  cuts  in  the  rib ;  that  the  only  lights  in  the  place 
were  from  small  lamps  worn  upon  the  caps  of  the  men ;  that 
the  defendant  in  error  and  Challenger  pulled  down  some 
loose  rock  and  tested  the  roof  above  them  with  their  picks  so 
far  as  they  could  and  then  commenced  to  make  the  cuts  in  the 
rib;  that  after  they  had  worked  about  two  hours,  and  after 
the  defendant  in  error  had  made  a  cut  in  the  rock  of  the  rib 
from  the  floor  of  the  entry-waj-  about  seven  or  eight  feet  high 
and  from  six  inches  deep  at  the  bottom  to  from  fifteen  to 
eighteen  inches  deep  at  the  top,  there  was  a  fall  of  about  two 
tons  of  rock  from  the  roof  immediately  over  where  the  defend- 
ant in  error  was  standing,  which  struck  him  and  knocked  him 
down,  rendering  him  unconscious  and  breaking  his  right  arm 
and  otherwise  injuring  him.  The  mine  manager,  the  assistant 
mine  manager  ^^  and  the  mine  examiner  of  the  plaintiff  in 
error  testified  that  they  had  each  examined  the  space  where 
the  stable  was  to  be  built  after  the  gob  timbei^  and  other 
debris  had  been  removed,  and  that  it  was  not  a  dangerous 
place  in  which  to  work  at  the  time  the  defendant  in  error  was 
set  to  work,  and  that  no  report  had  been  made  showing  the 
place  to  be  dangerous  or  any  danger  marks  placed  or  notice 
for  men  to  keep  out  for  the  reason  that  the  place  was  not 
dangerous,  and  the  mine  manager  testified  the  fall  of  rock  was 
caused  by  reason  of  the  work  done  by  the  defendant  in  error 
and  Challenger  in  the  place. 

It  is  first  contended  that  the  court  erred  in  refusing  to 
take  the  case  from  the  jury  at  the  close  of  all  the  evidence. 
The  question  whether  the  rock  and  other  debris  which  fell 
and  struck  defendant  in  error  fell  by  reason  of  the  condition 
of  the  roof  before  the  defendant  in  error  commenced  work 
and  that  the  place  should  have  been  marked  as  dangerous  was 
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a  question  of  fact  for  the  jury,  and  we  think  the  evidence 
fairly  tended  to  support  the  contention  of  defendant  in  error 
that  the  place  was  a  dangerous  place  and  should  have  been 
marked.  The  trial  court,  therefore,  did  not  err  in  declining 
to  take  the  case  from  the  jury. 

The  attorney  for  defendant  in  error  inquired  of  two  of  the 
Jurors,  on  their  voir  dire,  if  they  were  interested  in  any 
casualty  company  which  insured  employers  of  labor  against 
damages  for  injuries  to  employees.  The  court  sustained  an 
objection  to  that  course  of  examination.  Such  examination, 
if  made  for  the  purpose  of  enabling  counsel  to  exercise  their 
right  of  peremptory  challenge,  was  held  in  Iroquois  Furnace 
Co.  V.  McCrea,  191  lU.  340,  61  N.  E.  79,  to  be  proper.  The 
trial  court  sustained  an  objection  to  the  examination,  and 
doubtless  was  of  the  opinion,  from  the  character  of  the  exam- 
ination and  the  persons  who  were  being  interrogated,  that 
the  questions  were  not  asked  for  the  purpose  of  exercising  the 
right  of  peremptory  challenge  of  said  jurors,  but  that  the 
examination,  under  the  authority  ^'^  of  McCarthy  v.  Spring 
Valley  Coal  Co.,  232  111.  473,  83  N.  E.  957,  was  improper.  As 
the  amount  of  the  verdict  is  not  large  considering  the  defend- 
ant in  error's  injuries,  and  as  the  objection  to  the  examination 
was  promptly  sustained  by  the  trial  court,  we  think,  although 
the  examination  may  have  been  for  an  improper  purpose,  its 
effect  was  not  prejudicial  and  that  the  judgment  of  the  trial 
court  should  not  be  reversed  by  reason  of  such  examination. 
In  a  case,  however,  where  the  verdict  is  large  and  it  is  not 
apparent  the  examination  was  for  the  purpose  of  exercising 
the  right  of  peremptory  challenge,  under  the  authority  of 
the  ]\IcCarthy  case  we  should  not  hesitate  to  reverse  a  judg- 
ment where  the  fact  that  the  defendant,  an  employer  of  labor, 
was  insured  by  a  casualty  company  against  damages  for  in- 
juries to  his  employees  had  been  improperly  brought  before 
the  jurors  during  their  voir  dire. 

It  is  also  insisted  by  the  plaintiff  in  error  that  the  trial 
court  committed  reversible  error  in  admitting  in  evidence 
the  report  of  the  accident  made  by  plaintiff  in  error's  gen- 
eral superintendent  to  the  state  mine  inspector,  and  in  ad- 
mitting in  evidence  the  record  of  the  accident  made  and  filed 
in  plaintiff  in  error's  office  under  the  provisions  of  section 
27  of  the  mines  and  mining  act.  first,  on  the  ground  that  said 
report  and  record  were  not  admissible  in  evidence  for  any 
purpose;  and  secondly,  because  the  general  superintendent's 
report  contained  a  statement  that  "a  piece  of  rock  fell  from 
the  top  and  struck  him,"  and  because  the  record  of  the  acci- 
dent contninod  a  statement  that  the  defendant  in  error  "had 
a  wife  and  child."  The  report  and  the  record  were  required 
by  the  statute  to  be  made,  and  we  see  no  reason  why  they 
were  not  admissible  in  evidence  to  establish  tlie  facts  required 
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to  be  reported  to  the  mine  inspector  and  kept  in  the  offiee  of 
the  phiintifl;  in  error  with  reference  to  the  accident.  If,  when 
the  report  and  record  were  offered  in  evidence,  any  particular 
parts  thereof  were  thou£?ht  by  counsel  to  have  been  objection- 
able, they  should  ^*  have  pointed  out  to  the  court  the 
objectionable  parts  and  asked  that  those  parts  of  the  report 
and  of  the  record  be  excluded  from  the  consideration  of  the 
jury.  The  particular  portions  now  complained  of  were  not 
thus  objected  to  in  the  trial  court,  and.  the  court  did  not  err 
in  admitting  the  report  and  record  in  evidence:  McCann  v. 
People,  226  111.  562,  80  N.  E.  1061. 

The  case  was  apparently  tried  by  plaintiff  in  error  on  the 
theory  that  if  the  mine  examiner  and  the  mine  manairer 
looked  the  place  over  where  the  injury  occurred  and  thouG:ht 
it  was  not  dangerous,  and  their  determination  of  that  fact 
was  made  in  good  faith,  the  plaintiff  in  error  would  not  be 
liable  for  the  injury  to  defendant  in  error,  even  though  the 
jury  were  justified,  from  the  evidence,  in  finding  the  place 
was  dangerous  and  should  have  been  marked  as  a  dangerous 
place — in  other  words,  that  "good  faith"  on  the  part  of  the 
owner  or  operator  of  a  coal  mine  in  a  suit  for  a  willful  viola- 
tion of  the  mines  and  mining  act  is  a  defense.  AVe  do  not 
think  the  owner  or  operator  of  a  mine  can  excuse  himself 
from  liability  growing  out  of  a  willful  violation  of  the  mines 
and  mining  act — that  is,  from  a  conscious  violation  of  the 
act— in  failing  to  properly  examine  the  mine  and  mark  dan- 
gerous places  therein  which  are  known  to  him,  on  the  ground 
that  his  examiner  or  manager  in  good  faith  thought  the  place 
was  not  dangerous.  If  this  were  the  law,  the  right  of  recov- 
ery would  not  rest  upon  a  conscious  violation  of  the  statute 
but  upon  the  opinion  of  the  owner  or  operator  or  his  vice- 
principal— -that  is,  his  examiner  or  manager — as  to  whether 
the  mine  was  safe  or  in  a  dangerous  condition.  It  has 
been  repeatedly  held  to  this  court  that  it  is  the  duty  of 
the  owner  or  operator  of  a  mine  to  have  his  mine  examined 
and  if  it  is  in  a  dangerous  condition  to  have  the  dangerous 
places  designated  by  the  statutory  marks,  and  if  he  fails  in 
cither  particular,  with  knowledge  of  its  dangerous  condition 
or  with  knowledge  of  facts  from  which  he  ought  to  know  of 
its  dangerous  ^^  condition  he  is  liable  to  a  person  in  the  mine 
under  his  employ  who  is  injured  as  a  result  of  his  willful 
failure  to  obey  the  mandates  of  the  st.atute.  If  the  mine  is 
in  a  dangerous  condition,  and  the  owner  or  operator  has 
failed,  with  knowledge  of  its  condition,  to  comply  with  the 
statute,  he  is  liable,  and  he  cannot  excuse  himself  on  the 
ground  that  he  had  the  mine  examined  and  in  good  faith 
thou'jfht  it  wns  not  dangerous.  His  liability  does  not  rest  upon 
the  ground  tluit  in  good  faith  or  bad  faith  he  thought  there 
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was  no  danger  in  the  mine,  but  upon  the  ground  that  he  has, 
knowing  the  facts  which  made  the  mine  dangerous,  failed  to 
have  the  statutory  marks  properly  placed  in  the  mine.  When 
the  mine  owner  or  operator  is  advised  of  the  conditions  in  the 
mine,  he  must  place  in  the  mine,  if  it  is  dangerous,  the  statu- 
tory marks,  and  if  he  fails  to  do  so  he  acts  at  his  peril,  and 
he  cannot  excuse  himself  because  he  or  his  examiner  or  mana- 
ger may  think  the  mine  safe.  To  so  hold  would  be  to  permit 
the  mine  owner  or  operator,  or  his  examiner  or  manager,  to 
usurp  the  functions  of  the  court  and  .iur}',  and  to  pass  upon 
a  question  which,  in  every  case  like  this,  is  a  matter  of  proof 
and  is  to  be  determined  as  a  fact  by  the  jury :  Catlett  v. 
Young,  143  111.  74,  32  N.  E.  447 ;  Odin  Coal  Co.  v.  Denraan, 
185  111.  413,  76  Am.  St.  Rep.  45,  57  N.  E.  192 ;  Davis  v.  Illi- 
nois Collieries  Co.,  232  111.  248,  83  N.  E.  836 ;  Eldorado  Coal 
etc.  Co.  V.  Swan,  227  111.  586,  81  N.  E.  691;  Mertens  v.  South- 
ern Coal  etc.  Co.,  235  111.  MO,  85  N.  E.  743;  Olson  v.  Kelly 
Coal  Co.,  236  111.  502,  86  N.  E.  88 ;  McCarthy  v.  Spring  Valley 
Coal  Co.,  232  111.  473,  83  N.  E.  957. 

It  is  said  by  the  plaintiff  in  error  that  the  dTities  imposed 
upon  the  owner  or  operator  of  a  mine  by  the  mines  and  mining 
act  in  some  instances  are  mandatory,  while  in  others  the  per- 
formance of  the  duties  imposed  by  that  act  upon  the  owner 
or  operator  involves  the  exercise  of  judgment,  and  that  the 
performance  of  the  latter  class  of  duties,  among  which  is  that 
of  discovering  and  marking  dangerous  places  in  the  mine, 
involves  only  the  exercise  of  good  faith  on  the  part  of  the 
owner  or  operator.  We  do  not  '*®  think  the  distinction 
pointed  out  a  valid  one,  but  are  of  the  opinion  this  court  is 
committed  to  a  different  doctrine.  In  Eldorado  Coal  and 
Coke  Co.  V.  Swan,  227  111.  586,  81  N.  E.  691,  the  claimed 
violation  was  the  failure  to  maintain  a  light  at  the  bottom 
of  the  shaft.  The  evidence  showed  there  was  a  light  at  that 
place,  but  was  conflicting  as  to  the  size  and  power  of  the 
light.  The  statute  requ.ired  a  light  sufficient  to  show  the 
landing  and  surrounding  objects  distinctly,  and  the  conten- 
tion was  made  that  the  determination  of  the  question  whether 
the  light  was  snfficient  to  show  the  landing  and  its  surround- 
ings distinctly  involved  the  exercise  of  judgment,  and  if  the 
appellant  company  had  attempted  in  good  faith  to  comply  with 
the  requirements  of  the  statute  in  that  particular  it  was 
relieved  from  liability.  The  court  held  otherwise.  On  page 
.lOO  it  was  said:  "Appellant's  most  serious  contention  is,  that 
even  if  it  be  conceded  that  the  light  was  not  fully  up  to  the 
legal  requirement-s  in  respect  to  the  amount  of  liglit.  still 
when  the  evidence  all  shows  that  appellant  had  made  an 
honest  effort  to  comply  with  the  statute  and  had  partially 
failf'd,  it  cannot  be  adjudged  guilty  of  a  willful  violation  of 
the  law  even  if  its  partir.l  failure  arises  from  ncgligoiicc  on  its 
part  in  the  sekeliou  of  tlie    means    or  the  method  of  their 
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application  with  the  view  of  complying  with  the  statute.  This 
argument  is  more  ingenious  than  sound.  The  fallacy  of  the 
argument  results  from  the  assumed  meaning  of  the  word 
'willful,'  as  it  is  used  in  the  miners'  act.  If  it  w^re  necessary 
to  show  an  evil  intent  or  any  blamable  conduct  to  establish 
the  willfulness  contemplated  by  this  statute,  then  there  would 
be  more  force  in  this  contention.  But  no  such  construction  of 
this  statute  has  ever  been  recognized  by  this  court.  On  the 
contrary,  it  has  often  been  held  that  an  act  consciously  done — 
that  is,  proceeding  from  the  free  and  voluntary  will — is  will- 
ful, within  the  statute."  The  court  then  cited  Catlett  v. 
Young,  143  111.  74,  32  N.  E.  447,  and  numerous  other  cases, 
and  commented  thereon,  and  on  page  592  '**  said:  "These 
cases  are  sufficient  to  show  that  under  the  established  con- 
struction given  to  the  word  'willful'  in  this  statute  the 
questions  of  the  existence  or  nonexistence  of  good  faith  or 
the  presence  or  absence  of  an  intention  to  comply  with  the 
statute  on  the  part  of  the  operator  are  not  involved.  In  the 
case  at  bar  the  jury  have  found  against  appellant  on  the 
question  of  fact  as  to  its  willful  failure  to  maintain  a  sufficient 
light  so  that  persons  could  discern  the  cage  and  surroundings, 
and  this  finding  is  supported  by  evidence,  and  the  mere  fact 
that  the  undisputed  evidence  shows  that  appellant  maintained 
an  inadequate  light  at  the  bottom  does  not,  as  a  matter  of  law. 
show  a  compliance  with  the  statute.  The  intent  and  purpose 
of  this  statute  is  to  require  the  mine  owner  to  provide  a  light 
at  the  bottom  of  the  shaft  of  sufficient  capacity  to  enable  any 
person  approaching  the  bottom  to  clearly  discern  the  cage 
and  the  objects  in  the  vicinity.  The  sump  is  in  the  vicinity 
of  the  cage,  and  the  light  ought  to  be  sufficient  to  enable  one 
coming  to  the  bottom:  to  see  where  the  sump  is.  It  cannot 
be  said,  either  as  a  matter  of  fact  or  law,  that  a  small  oil 
torch  located  a  few  inches  from  the  bottom  of  the  shaft, 
giving  out  a  flame  one  or  two  inches  high,  is  such  a  ligbt 
as  the  law  contemplates  shall  be  maintained." 

In  Olson  v.  Kelly  Coal  Co.,  236  111.  502,  86  N.  E.  88,  the 
defendant  was  charged  with  the  willful  violation  of  the  mines 
and  mining  act,  and  the  court,  on  page  506,  said:  "The  evi- 
dence was  conflicting  as  to  the  condition  of  the  debris  upon 
the  gob  side  of  the  entry,  where  the  accident  occurred.  The 
evidence  of  the  appellee  tended  to  show  it  was  piled  near 
the  track  to  a  height  of  from  eighteen  inches  to  three  feet, 
which  made  it  very  dangerous  to  persons  similarly  situated 
to  appellee  at  the  time  he  was  injured,  while  the  evidence 
of  the  appellant  tended  to  show  the  entry  at  the  point  of 
the  injury  was  in  a  safe  condition.  The  question  of  the 
condition  of  the  entry  at  the  point  where  the  accident  oc- 
curred was  one  of  fnet  to  be  dotorniined  by  the  jur\-,  and 
'^'^  not  by  the  mine  examiner.     The   mine  examiner  had  no 
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power  to  adjudicate  the  question  of  the  safety  of  the  entry 
at  that  point  (Davis  v.  Illinois  Collieries  Co.,  232  111.  284, 
83  N.  E.  836),  and  if  the  appellant  permitted  the  appellee 
to  enter  the  mine  to  work  therein,  otherwise  than  under  the 
direction  of  its  mine  manager,  knowing  of  said  dangerous 
condition,  before  said  dangerous  condition  had  been  made  safe, 
such  conduct  on  its  part  constituted  upon  the  part  of  the  ap- 
pellant a  conscious  violation  of  section  18  of  the  mines  and 
mining  act  and  rendered  the  appellant  liable  to  the  appellee 
for  a  willful  violation  of  said  act." 

The  plaintiff  in  error  has  urged  as  grounds  of  reversal 
certain  remarks  made  to  the  jury  by  the  attorney  for  the 
plaintiff  on  the  argument  of  the  case.  While  what  was  said 
by  the  attorney  might  well  have  been  omitted,  we  do  not  think 
the  remarks  constitute  grounds  of  reversal. 

Finding  no  reversible  error  in  this  record,  the  judgment  of 
the  appellate  court  will  be  affirmed. 

Cooke,  Cartwright  and  Dunn,  JJ.,  Dissenting. — "We  do  not  agree 
".^ith  the  majority  that  every  failure  on  the  part  of  a  mine  examiner 
to  discover  a  dangerous  condition  in  a  mine  is  a  vrillful  violation 
of  the  statute,  nor  do  we  think  that  the  cases  cited  in  the  majority 
opinion  support  that  doctrine.  A  willful  violation  of  this  statute 
must  necessarily  be  a  conscious  or  kuowing  violation.  To  hold 
that  a  mine  examiner  is  bound  to  discover  a  dangerous  condition 
in  the  mine,  even  though  by  the  honest  application  of  every  known 
means  it  is  impossible  to  detect  it  at  the  time  of  the  examination, 
and  that  a  failure  to  discover  such  condition  under  such  circum- 
stances is  willful,  ia  to  read  into  the  statute  that  which  is  not 
there,  and  is  to  require  of  a  mine  operator  that  which  is  impossible 
for  him  to  perform.  This  statute  is  not  meant  to  make  the  operator 
an  insurer  against  every  accident  in  his  mine  which  results  from 
dangerous  conditions,  but  only  requires  him  to  cause  an  examination 
to  be  made  by  an  authorized  examiner,  to  make  the  required  records 
of  the  examination,  and  to  mark  such  places  as  are  found,  upon 
proper  examination  and  the  honest  use  of  approved  methods,  to  be 
dangerous.  It  is  only  a  failure  to  make  such  an  examination  that 
constitutes  a  willful  violation  of  the  statute  in  respect  to  guarding 
against  dangerous  conditions  in  mines." 


The  Duty  of  Mine  Ovmers  to  Prevent  Injury  to  Their  Employees  is 
the  subject  of  a  note  io  Wellston  Coal  Co.  v.  Smith,  87  Am.  St. 
Kep.  557. 

Where  the  Statute  Declares  That  a  Master  Shall  Adopt  Specific  Pre- 
rauiion-s  for  the  safety  of  his  servants,  as  that  he  shall  use  iron  cages 
of  a  specified  kind  for  lowering  and  elevating  men  in  deep  mines, 
the  rule  of  reasonable  care  is  no  longer  the  measure  of  his  duty. 
His  compliance  with  the  command  of  the  legislature  becomes  im- 
perative, and  any  failure  to  observe  the  required  precautions  or  to 
j'Tovide  the  prescribed  appliance  is  such  a  breach  of  duty  as  renders 
iiim  liabl«  for  any  injury  caused  by  his  disobedience:  ^lonson  v. 
La  France  Copper" Co.,  39  Mont.  50,  1.3.3  Am.  St.  Rep.  549,  and  see 
the  cases  cited  in  the  cross-reference  note  thereto. 
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VENNER  V.  CHICAGO  CITY  RAILWAY  COMPANY. 

[246  111.  170,  92  N.  E.  643.] 

CORPORATION  —  Common-law    Right    to    Inspect    Books.  — 

Under  the  common  law  the  right  of  a  stockholder  to  inspect  the 
books  of  his  corporation  can  be  enforced  only  when  he  asks  it  in 
good  faith  and  for  reasons  connected  with  his  rights  as  a  stock- 
holder,    (p.   231.) 

CORPORATION — Statutory  Right  to  Inspect  Books.— Where 
the  right  to  inspect  corporate  books  is  conferred  by  statute  in 
absolute  terms  upon  stockholders,  their  purpose  or  motive  in  de- 
manding an  inspection  is  not  material,  and  they  cannot  be  required 
to  state  their  reasons  therefor,     (p.   231.) 

CORPORATION — Statutory  Right  to  Inspect  Books. — Where 
the  right  of  a  stockholder  to  inspect  the  books  of  his  corporation 
is  given  in  absolute  terms  by  statute,  he  need  not  show,  in  his  peti- 
tion for  mandamus  to  enforce  the  right,  the  object  of  his  inspec- 
tion, and  it  is  no  defense  to  allege  improper  purposes  or  that  he 
desires  the  information  in  order  to  injure  the  business  of  the  com- 
pany,    (p.  231.) 

CONSTITUTIONAL  LAW.— One  Legislature  cannot  Tie  the 
Hands  of  future  legislatures  so  as  to  prevent  the  proper  exercise  of 
the  reserved  rights  of  the  people  to  pass  all  reasonable  laws  which 
the  constantly  changing  conditions  of  the  state  may  require  for  the 
promotion  of  its  general  welfare,     (p.  232.) 

CORPORATION — Franchise  is  Subject  to  Subsequent  Statutes. 
Whatever  grants,  stipulations  or  restrictions  may  be  found  in  the 
charter  of  a  corporation,  it  is  within  the  power  of  subsequent  legis- 
latures to  render  it  subject  to  general  laws  enacted  under  the  police 
power  of  the  state,     (pp.  232,  233.) 

CORPORATION — Statutory  Right  of  Inspection. — The  purpose 
of  section  13  of  the  Illinois  incorporation  act,  which  requires  cor- 
porations to  keep  books  of  account  at  their  principal  place  of  busi- 
ness and  gives  stockholders  the  right  to  examine  the  records  and 
books  of  their  corporation,  is  to  protect  the  public  from  monopolies, 
unlawful  combinations,  and  unreasonable  exactions  from  corpora- 
tions, as  well  as  to  protect  the  interests  of  stockholders,     (p.  234.) 

CORPORATION — Statute  Giving  Right  to  Inspect  Books. — 
Under  a  statute  requiring  the  directors  "of  every  stock  corporation" 
to  keep  books  of  account  at  its  principal  place  of  business,  and 
giving  "every  stockholder  in  such  corporation"  the  right  to  inspect 
the  books  and  records  of  the  corporation,  "every  stockholder"  means 
'•each  and  all."     (pp.  235,  236.) 

WORDS  AND  PHRASES. — The  Word  "Every"  means  "each 
and  all."     (pp.  235,  236.) 

CORPORATION — Statute  Giving  Right  to  Inspect  Books. — The 
Illinois  statute  requiring  corporations  to  keep  books  of  account  at 
their  principal  place  of  business  and  giving  stockholders  the  riglit 
to  inspect  these  books  applies  to  corporations  organized  under  pre- 
vious special  laws,  and  is  not  unconstitutional,      (pp.   235,   236.) 

CORPORATION — Statute  Giving  Right  to  Inspect  Books. — A 
statute  requiring  corporations  to  keep  books  of  account  at  their 
principal  ])lace  of  business,  and  giving  stockholders  the  right  to 
inspect  tlie  books  and  records  of  their  corporations,  is  a  proper 
exercise  of  the  police  power,     (p.  238.) 

CORPORATION — Inspection  of  Books — Mandamus. — Tlie  rij^ht 
nf  n  stocidioldei-  to  inspict  tiie  books  of  his  corporation  may  b^  en- 
forced  by  mandamus,      (p.  2.'5S.) 
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Elijah  N.  Zoline,  for  the  appellant. 

E.  R.  Bliss  and  George  Gillette,  for  the  appellees. 

^''1  VICKERS,  C.  J.  Clarence  H.  Venner  filed  a  petition 
for  mandamus  against  the  Chicago  City  Railway  Company 
and  its  president  and  secretary  to  compel  the  defendants  to 
permit  him  to  examine  the  books,  records  and  accounts  of  the 
company  which  were  under  the  control  of  the  president  and 
secretary  thereof.  A  demurrer  having  been  sustained  to  the 
petition,  an  amended  petition  was  filed,  alleging  that  Venner 
acquired  certain  shares  of  stock  of  the  Chicago  City  Railway 
Company  in  the  year  1905,  which  he  held  at  the  time  the  pe- 
tition was  filed.  He  alleged  that  he  had  made  frequent 
applications  to  the  company  for  the  privilege  of  examining 
ite  books  and  that  he  had  been  denied  such  right.  The 
amended  petition  contains  other  averments  which  were  in- 
tended to  support  the  application  for  mandamus  on  common- 
law  grounds.  In  the  view  that  we  have  of  this  controvers.y 
it  will  not  be  necessary  to  determine  the  sufficiency  of  the 
petition  under  the  common  law,  and  therefore  not  necessary 
to  set  out  those  averments  in  the  petition.  A  demurrer 
""2  interposed  to  the  answer  filed  by  defendants  was  carried 
back  and  sustained  to  the  amended  petition.  The  petitioner 
elected  to  abide  by  his  amended  petition,  and  it  was  dismissed 
and  judgment  rendered  against  petitioner  for  costs.  The 
appellate  court  for  the  first  district  affirmed  the  judgment 
below,  and  the  cause  has  been  brought  to  this  court  bj'  peti- 
tioner on  a  certificate  of  importance. 

Section  13  of  chapter  32  of  Hurd's  Revised  Statutes  of 
1909  provides  as  follows:  **It  shall  be  the  duty  of  the  directors 
or  trustees  of  every  stock  corporation  to  cause  to  be  kept  at 
its  principal  office  or  place  of  business  in  this  state,  correct 
books  of  account  of  all  its  business,  and  every  stockholder  in 
such  corporation  shall  have  the  right  at  all  reasonable  times. 
by  himself  or  by  his  attorney,  to  examine  the  records  and 
books  of  account  of  the  corporation."  This  section  of  the 
statute  is  a  part  of  our  general  act  concerning  corporations 
for  pecuniar,y  profit,  which  was  approved  April  18,  1872,  and 
went  into  force  July  1,  1872. 

The  Chicago  City  Railway  Company  was  incorporated 
under  a  special  public  act  of  the  legislature,  which  was  ap- 
proved February  14,  1859,  and  by  its  terms  went  into  force 
from  and  after  its  passage.  The  act  of  1859  created  cer- 
tain persons  therein  named  a  body  corporate,  by  the  name 
of  "The  Chicago  City  Railway  Company,"  and  authorized 
the  said  corporation  to  "construct,  maintain  and  operate  a 
single  or  douljle  track  railway,  with  all  necessary  and  con- 
venient tr;icl\s  for  tnrnont.s.  sidetrack's  and  appendages,  in 
the  city  of  Chicago,  and  in,  on,  over  and  along  said  street 
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or  streets,  highway  or  highways,  bridge  or  bridges,  river 
or  rivers,  within  the  present  or  future  limits  of  the  south 
or  west  division  of  the  city  of  Chicago,  as  the  said  council 
of  said  city  have  authorized  said  corporators  or^ny  of  them, 
or  shall  authorize  said  corporators  so  to  do."  The  capital 
stock  of  the  said  corporation  was  fixed  at  one  hundred  thou- 
sand dollars,  with  power  to  increase  from  time  to  time  at  the 
pleasure  of  said  corporation,  and  it  was  provided  by  section  4 
of  ^''^  said  act  that  "all  the  corporate  powers  of  said  corpora- 
tion shall  be  vested  in  and  exercised  by  a  board  of  directors 

and  such  officers  and  agents  as  said  board  shall  appoint 

They  [the  board  of  directors]  may  also  adopt  such  by-laws, 
rules  and  regulations  for  tho  government  of  said  corporation 
and  the  management  of  its  aiiairs  and  business  as  they  may 
think  proper,  not  inconsistent  wiih  the  laws  of  this  state. 

There  is  nothing  in  the  act  of  1859  in  relation  to  the  keep- 
ing of  books  by  the  corporation  or  the  inspection  thereof  by 
the  stockholders,  and  no  express  declaration  in  said  act  that 
the  corporation  thereby  chartered  should  be  subject  to  laws 
that  might  thereafter  be  passed  by  the  legislature.  Under  the 
situation  thus  presented  appellant  contends  that  he  has  a 
statutory  right,  under  section  13  of  the  general  corporation 
act,  to  inspect  the  books  of  the  company.  Appellees  deny  that 
the  Chicago  City  Railway  Company  is  subject  to  section  13. 
and  insist  that  appellant's  right  to  the  inspection  of  its  book^. 
exists  only  under  the  common  law  and  must  be  exercised  in 
accordance  therewith. 

There  is  a  well-recognized  distinction  between  the  right  of 
a  stockholder  to  inspect  the  books  and  papers  of  a  corporation 
under  the  common  law  and  an  unlimited  right  given  by 
statute.  Under  the  former  the  examination  can  only  be 
compelled  where  the  stockholder  asks  it  in  good  faith  and  for 
reasons  connected  with  his  rights  as  a  stockholder:  Hemin- 
way  v.  Heminwav,  58  Conn.  443,  19  Atl.  776;  Sage  v.  Lake 
Shore  R.  R.  Co.,  70  N.  Y.  220;  Phoenix  Iron  Co.  v.  Common- 
wealth, 113  Pa.  563,  6  Atl.  75 ;  Stone  v.  Kellogg,  165  111.  192, 
56  Am.  St.  Rep.  240,  46  N.  E.  222.  Where  the  right  is  con- 
ferred by  statute  in  absolute  terms,  the  purpose  or  motive  of 
the  stockholder  in  making  the  demand  for  an  inspection  is  not 
material  and  he  cannot  be  required  to  state  his  reasons  there- 
for: Thompson  on  Corporations,  2d  ed.,  sec.  4516.  The  weight 
of  American  authority  is  to  the  effect  that  where  the  right  is 
statutory  the  stockholder  need  not  aver  or  show  the  object 
^'^  of  his  inspection,  and  it  is  no  defense  under  a  statute 
granting  tlie  absolute  riglit  to  inspection  to  allege  improper 
]iurposes  or  that  the  petitioner  desires  the  information  for  the 
])ur|)ose  of  injuring  the  business  of  the  corporation.  A  clear 
legal  right  given  by  a  statute  cannot  be  defeated  by  showing 
an  improper  motive.     If  this  were  so,  the  stockholder  would 
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be  driven  from  a  certain  definite  right  given  him  by  the 
statute,  to  the  realm  of  uncertainty  and  speculation :  Thomp- 
son on  Corporations,  2d  ed.,  sec.  4516,  Johnson  v.  Langdon, 
135  Cal.  624.  87  Am.  St.  Rep.  156,  67  Pac.  1050.  Leaving  out 
of  view  entirely  the  sufficiency  of  the  petition  under  the 
common  law  it  must  be  conceded  that  it  is  sufficient  under 
the  statute,  and  it  follows  that  if  section  13  of  the  general 
corporation  law  applies  to  the  Chicago  City  Railway  Com- 
pany, the  court  erred  in  sustaining  the  demurrer  to  and  dis- 
missing the  amended  petition. 

Charters  granted  to  a  corporation  by  the  legislature  are 
regarded  as  contracts  between  the  corporation  and  the  state 
and  are  within  the  protection  of  the  constitution  of  the 
United  States,  which  prohibits  a  state  from  passing  any  law 
impairing  the  obligation  of  contracts.  While  these  rules  are 
fundamental  and  are  thoroughly  established  in  the  Ameri- 
can law  of  corporations,  still  the  state  possesses  certain  re- 
served powers  in  relation  to  the  control  and  management 
of  corporations  which  can  never  be  surrendered.  One  legis- 
lature cannot  tie  the  hands  of  future  legislatures  so  as  to 
prevent  the  proper  exercise  of  the  reserved  rights  of  the 
])eople  to  pass  all  reasonable  laws  which  the  constantly 
changing  conditions  of  the  state  may  require  for  the  promo- 
tion of  its  general  welfare.  Whatever  grants,  stipulations 
or  restrictions  may  be  found  in  a  charter  of  a  corporation, 
it  is  within  the  power  of  subsequent  legislatures  to  render  it 
subject  to  general  laws  enacted  under  the  police  power  of  the 
state.  The  power  of  the  state  to  protect  the  lives,  limbs, 
health  and  property  of  all  persons  within  the  state  exists  at 
all  times,  and  its  proper  exercise  cannot  be  ^''^  restricted  or 
embarrassed  by  any  previous  attempt  to  grant  any  person, 
either  natural  or  artificial,  immunity  from  its  exercise.  In 
Galena  etc.  R.  R.  Co.  v.  Appleby,  28*^  111.  283,  this  court  held 
that  an  exemption  in  a  railroad  charter  from  the  thirty-eighth 
section  of  the  general  railway  law,  which  required  locomotives 
to  carry  a  bell  of  at  least  thirty  pounds  weight,  or  a  steam 
whistle,  and  that  the  bell  be  rung  or  the  whistle  blown  at  the 
distance  of  at  least  eighty  rods  from  every  road  crossing,  did 
not  give  the  railroad  company  a  vested  right  to  operate  its 
trains  without  complying  with  said  section,  and  that  the  legis- 
lature had  the  power  to  repeal  the  exemption  clause  in  the 
charter  and  to  require  the  railroad  company  to  comply  with 
the  general  law  upon  that  subject.  And  in  Ohio  etc.  R,  R.  Co. 
V.  ^McClelland.  25  111.  140,  the  question  was  presented  whether 
the  General  Assembly  might  require  railroads  already  con- 
structed and  in  operation  to  fence  their  tracks  where  there 
was  no  such  requirement  imy)0sed  by  the  charter,  and  it  was 
there  held  that  it  was  a  police  regulation  and  that  the  leiris- 
lature  might  impose  the  duty.     It  was  also  held  that  the  right 
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to  adopt  such  police  reflations  for  the  safety  of  the  people 
is  a  fundamental  principle  lying  at  the  very  foundation  of 
government  itself  and  may  be  exercised  by  the  legislature 
upon  individuals  and  corporations  alike ;  that- when  these 
bodies  accept  their  charters  it  is  upon  the  implied  condition 
that  they  are  to  exercise  their  franchises  subject  to  the  power 
of  the  state  to  impose  such  regulations  as  the  safety  of  the 
public  may  require;  and  it  was  said  in  that  case,  "that  when 
the  safety  of  persons  or  property  may  require  it,  the  legisla- 
ture may  demand  the  exercise  of  their  franchises  in  such  a 
mode  as  to  afford  the  necessary  protection."  In  Toledo  etc. 
Ry.  Co.  V.  Deacon,  63  111.  91,  it  was  held  that  by  the  grant  of 
corporate  franchises  to  railroad  companies  to  procure  the  right 
of  way  and  operate  their  trains  by  the  power  of  steam  the 
state  did  not  deprive  itself  of  its  inherent  ^"^^  power  to  enact 
all  police  laws  necessary  and  proper  to  protect  the  lives  and 
property  of  its  citizens. 

The  distinction  between  the  powers  which  the  legislature 
may  exercise  where  there  is  an  express  reservation  in  the 
charter  and  those  which  may  be  exercised  under  the  general 
police  power  where  there  is  no  reservation  is  not  very  clearly 
drawn.  In  those  cases  where  a  reservation  is  present  the  sub- 
siequent  legislation  has  usually  been  sustained  because  of  snch 
reservation,  and  where  no  reservation  is  found,  the  subse- 
quent legislation  is  sustained,  if  at  all,  under  the  general 
police  power,  which,  as  we  have  already  seen,  is  always  re- 
served. Even  where  the  power  of  the  state  to  alter  or  amend 
a  charter  is  expressly  reserved  in  the  grant,  it  is  still  subject 
to  the  limitation  that  it  shall  not  be  exercised  in  such  way  as 
to  destroy  vested  rights  or  impair  the  obligations  of  contracts. 
The  legislature  cannot  reserve  the  right  to  pass  an  unconsti- 
tutional law  under  the  guise  of  altering  or  amending  a  cor- 
porate charter:  Dartmouth  College  v.  Woodward,  4  Wheat. 
518,  4  L.  ed.  629 ;  Hays  v.  Commonwealth,  82  Pa,  518.  Sub- 
ject to  these  limitations  the  legislature  has  the  power  to  make 
any  reasonable  amendments  regulating  the  exercise  of  the 
corporate  franchises  which  in  its  discretion  may  be  deemed 
necessary  or  proper:  Shields  v.  Ohio,  95  IJ.  S.  319.  24  L.  ed. 
357 ;  Mavnard  v.  Looker,  111  Mich.  498,  69  N.  AV.  929,  56  L. 
R.  A.  947. 

By  reference  to  section  13  of  our  general  corporation  act 
it  will  be  seen  that  there  are  two  propositions  embodied  in 
that  section.  The  first  proposition  imposes  a  duty  upon  the 
directors  or  trustees  of  "every  stock  corporation  to  cause 
to  be  kept  at  its  principal  office  or  place  of  business  in  tliis 
state,  correct  books  of  account  of  all  its  business";  and  the 
second  proposition  is,  that  "every  stockholder  in  such  cor- 
poration shall  have  the  right  at  all  reasonable  times,  by  himself 
or    by    his    attorney,    to    examine  the  records  and  books  of 
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account  of  the  corporation."  The  intention  of  the  legislature 
in  passing  this  section  is  the  controlling  ^"^"^  consideration  in 
determining  its  proper  construction.  Manifestly,  the  princi- 
pal purpose  of  the  legislature  was  to  protect  the  rights  and 
interests  of  stockholders.  But  this  was  not  the  sole  purpose. 
In  order  to  protect  the  public  from  monopolies,  unlawful 
combinations  and  unreasonable  exactions  from  corporations 
enjoying  special  franchises  and  privileges,  the  state  has  the 
right  to  exercise  a  visitorial  power  over  them,  and  to  make 
this  power  effective  and  to  facilitate  its  exercise  was  one  of 
the  important  purposes  in  requiring  *  *  every  stock  corporation 
to  cause  to  be  kept  at  its  principal  office  or  place  of  business 
in  this  state,  correct  books  of  account  of  all  its  business. ' '  In 
the  case  of  North  and  South  Rolling  Stock  Co.  v.  People,  147 
111.  234,  35  N.  E.  608,  24  L.  R.  A.  462,  in  discussing  this  sec- 
tion of  the  statute,  this  court,  on  page  252,  said:  "The  thir- 
teenth section  of  the  statute  under  which  the  defendant  waa 
incorporated  provides  that  it  shall  be  the  duty  of  the  directors 
or  trustees  of  every  stock  corporation  to  cause  to  be  kept  at  its 
principal  office  or  place  of  business  in  this  state  correct  books 
of  account  of  all  its  business,  and  every  stockholder  in  such 
corporation  shall  have  the  right,  at  all  reasonable  times,  by 
himself  or  by  his  attorney,  to  examine  the  records  and  books 
of  account  of  the  corporation.  It  would  seem  that  the  pri- 
mary object  of  this  statutory  provision  is  to  protect  the  rights 
of  stockholder,  and  the  evidence  is  positive  that  whenever  a 
stockholder  has  desired  to  examine  the  books  at  that  place 
they  have  been  produced  there  for  his  examination.  It  is 
probable  that  the  statute  may  have  had  other  objects  in  vieAv 
in  requiring  the  books  to  be  kept  at  the  principal  office  in  this 
state,  as,  for  instance,  to  aid  the  state  in  exercising  its  visi- 
torial power  over  the  corporation,  or,  perhaps,  to  enable 
creditors  of  the  several  stockholders  to  ascertain  the  number 
of  shares  of  stock  standing  in  the  names  of  each,  so  as  to  levy 
their  executions  or  attachments  thereon." 

In  the  case  of  People  v.  Chicago  etc.  Ry.  Co.,  223  111.  581. 
79  N.  E.  144,  7  Ann.  Cas.  1,  this  court  had  under  ^'^  consid- 
eration the  validity  of  section  6  of  the  act  relating  to  the 
railroad  and  warehouse  commissioners  in  its  application  to  a 
railroad  doing  an  interstate  business.  Section  6  nv|uires: 
"Every  railroad  company  incorporated  or  doing  business  in 
this  state,  or  which  shall  hereafter  become  incorporated  or  do 
business  under  any  general  or  special  law  of  tliis  state,  shall, 
on  or  before  the  first  day  of  September,  in  the  year  of  our 
Lord  1871,  and  on  or  before  the  same  day  in  each  year  there- 
after, make  and  transmit  to  the  commissioners  ....  a  full 
and  true  statement  ....  of  the  affairs  of  their  said  corpora- 
tion as  the  same  existed  on  the  first  day  of  the  precedins: 
July."     This  court  held  that  section  6  was  a  valid  exercise  of 
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the  general  police  power  of  the  state,  and  that  it  was  within 
the  reserved  powers  of  the  state  to  require  all  railroad  com- 
panies, whether  incorporated  under  the  laws  of  this  or  any- 
other  state,  to  make  and  transmit  a  detailed  report  once  each 
year.  On  page  593,  in  discussing  the  purposes  to  be  accom- 
plished by  section  6,  this  court  said:  "All  this  is,  manifestly, 
for  the  purpose,  in  part  at  least,  of  uncovering  the  necessity 
for  such  corrective  legislation  as  the  state  may  properly  enact. 
How  is  the  commission  to  perform  these  duties  unless  it  has 
some  means  of  obtaining  the  necessary  data  upon  which  it 
can  act,  and  such  as  the  executive  and  legislative  branches  of 
the  government  will  require  as  a  guide  in  the  application  of 
appropriate  remedies?  Section  6  meets  this  rennirpment  and 
is  the  superstructure  of  the  whole  act.  I'his  Jaw  does  not 
impose  any  tax  or  license  on  the  business  or  t'ne  prciperiy  of 
the  company.  It  does  not  direct  when  or  how  its  trains  shall 
be  run,  or  seek  to  direct,  manage  or  control  its  internal  affairs. 
So  far  as  this  particular  section  ia  concerned,  it,  in  effect, 
saj^s:  'Do  your  business  in  your  own  way,  but  report  to  the 
people  of  the  state  once  a  year  what  you  have,  what  you  are 
doing  and  how  you  are  doing  it.'  " 

^'''**  If  the  legislature  may  require  railroad  corporations 
incorporated  under  the  laws  of  other  states  and  engaged  in 
interstate  commerce  to  make  these  annual  reports  under  the 
general  police  power  of  the  state,  it  would  seem  clear  that 
section  13  of  our  general  corporation  act  might  be  held  to 
apply  to  the  Chicago  City  Railway  Company,  and  that  such 
company  could  be  compelled  by  a  mandamus  to  keep  correct 
books  of  account  at  its  principal  office  in  this  state.  If  this 
section  does  not  apply  to  appellee  the  Chicago  City  Railway 
Company,  then  it  may  move  its  principal  office  to  New  York  or 
London  and  keep  its  books  there.  There  is  nothing  in  the  law 
of  1859  that  would  prohibit  the  establishment  and  mainte- 
nance of  its  principal  office  in  a  foreign  state  or  country.  It 
cannot,  we  think,  be  seriously  contended  that  the  state  ever 
intended  that  corporations  chartered  by  our  legislature  should 
enjoy  such  complete  immunity  from  the  visitorial  powers  of 
the  state  as  would  result  if  the  construction  of  section  13 
contended  for  by  appellees  were  adopted.  To  require  corpo- 
rations to  keep  correct  books  of  ac^^ount  in  this  state  and  to 
permit  their  inspection  by  stockholders  does  not  deprive  such 
corporations  of  any  vested  rights  or  impair  the  obligations 
of  any  contracts,  and  cannot,  therefore,  be  held  unconstitu- 
tional when  applied  to  the  Chicago  City  Railway  Company. 
It  will  be  noted  that  the  language  "every  stock  corporation," 
and  "every  stockholder  in  such  corporation,"  is  broad,  com- 
prehensive and  unambiguous.  If  the  reciuirement  that  "every 
stock  corporation"  sliall  keep  eorroet  tmoks  at  its  principal 
office  in  tliis  state  includes  the  C'liieiigo  City  Railway  Company, 


236  138  American  State  Reports.  [Illinois, 

then  there  is  no  escape  from  the  conclusion  that  the  other 
clause,  "every  stockholder  in  such  corporation,"  includes  its 
stockholders,  and  the  right  of  the  stockholder  to  examine  the 
books  and  records  exists  in  all  eases  where  the  first  clause 
requires  the  keeping  of  such  books.  The  word  "every,"  as 
used  in  this  section,  means  "each  one  and  all."  It  musts  be 
held  to  include  the  Chicago  ^^^  City  Railway  Company  and 
its  stockholders,  unless  to  so  hold  would  render  the  act  viola- 
tive of  some  vested  or  constitutional  right.  Similar  language 
to  that  now  under  consideration  has  been  judicially  construed. 
A  statute  of  New  York  provided  that  "every  foreign  corpor- 
ation having  an  office  for  the  transaction  of  business  in  this 
state  shall  keep  therein  a  book  to  be  known  as  a  stock-book, 
containing  the  names  ....  of  stockholders,"  and  required 
such  book  to  be  open  daily  for  the  inspection  of  stockholders, 
and  provided  a  penalty  of  two  hundred  and  fifty  dollars  for 
the  refusal  to  permit  any  stockholder  to  examine  such  book, 
which  penalty  was  incurred  both  by  the  corporation  and  the 
officer  or  agent  refusing  such  examination.  In  a  suit  for  the 
penalty  by  a  stockholder  for  refusing  him  the  right  to  inspect 
the  book,  it  was  held  that  the  language  "for  any  refusal" 
meant  every  refusal,  and  that  cumulative  penalties  could  be 
recovered  for  each  daily  refusal.  In  the  course  of  the  opinion 
it  is  there  said:  "Johnson  says  the  word  'every'  means  'each 
and  all,'  and  the  same  great  lexicographer  defines  'any'  to 
mean  'every,'  and  says  it  is  in  all  its  senses  applied  indiffer- 
ently to  persons  or  things" :  Purdy  v.  People,  4  Hill,  384.  In 
Cox  V.  Island  Min.  Co.,  65  App.  Div.  508,  73  N.  Y.  Supp.  69, 
it  was  held  that  the  language  of  the  New  York  constitution, 
"any  corporation,"  meant  every  corporation,  and  that  it 
included  all  corporations,  both  public  and  private.  Thomp- 
son, in  his  work  on  Corporations,  second  edition,  section  4516, 
says:  "These  statutes  [giving  stockholders  the  right  to  inspect 
books]  apply  as  well  to  pre-existing  as  to  subsequently  organ- 
ized corporations,"  and  in  support  of  the  text  cites  Bay  State 
Gas  Co.  V.  State,  4  Penne.  (Del.)  238,  56  Atl.  1114.  That 
case  will  be  found,  upon  examination,  to  sustain  the  text 
above  quoted.  In  the  Delaware  case  certain  stockholders  of 
the  gas  company  filed  a  petition  for  mandamus  to  compel  the 
iiis])ection  of  certain  books  and  papers,  and  based  their  right 
to  relief  on  section  29  of  the  general  corporation  law  of  the 
state  of  Delaware.  ^**  The  gas  company  contended  that 
section  29  did  not  apply  to  any  corporations  except  those 
formed  under  the  general'  corporation  law,  but  the  supreme 
court  held  otherwise,  and  sustained  the  contention  of  the  peti- 
tioner that  the  statute  giving  the  stockholder  the  riglit  to 
inspect  the  books  was  general  and  included  the  gas  company, 
although  it  was  not  organized  under  the  general  corporation 
law  of  the  state. 
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Counsel  for  appellees  attempt  to  avoid  the  force  of  the 
Delaware  case  by  calling  attention  to  the  fact  that  the  court 
found  evidence  of  the  legislative  intention  to  make  section 
29  applicable  to  previously  existing  corporations  in  section  3 
of  the  act  under  consideration.  It  is  true  that  the  court 
referred  to  section  3  as  manifesting  an  intention  that  the  act 
should  be  applied  to  corporations  previously  formed.  This 
circumstance  does  not  in  any  degree  weaken  the  authority. 
The  case  is  an  authority  for  the  general  proposition  that  the 
legislature  may  pass  a  general  law  of  this  character  and  make 
it  applicable  to  corporations  previously  organized.  This 
simply  brings  us  back  to  the  question  whether  there  is  a  mani- 
fest intention  in  section  13  of  our  corporation  act  that  it  shall 
apply  to  corporations  previously  organized.  The  difference 
between  the  Delaware  case  and  the  situation  presented  by  this 
record  is,  that  in  the  Delaware  case  the  legislative  intention 
was  gathered  from  the  consideration  of  two  sections  of  the 
statute  of  that  state,  while  in  the  case  at  bar  we  think  the 
legislative  intention  to  apply  section  13  to  pre-existing  cor- 
porations is  clearly  manifest  from  the  language  of  said  section 
13  alone. 

Appellees  insist  that  this  court  is  committed  to  the  hold- 
ing that  section  13  only  applies  to  corporations  organized 
under  the  general  corporation  law.  In  support  of  this  conten- 
tion they  rely  on  Wineock  v.  Turpin,  96  111.  135,  Union  Life 
Ins.  Co.  V.  Frear  Stone  Mfg.  Co.,  97  111.  537,  37  Am.  Rep.  129, 
and  Stevens  v,  Pratt,  101  111.  206.  None  of  these  cases  apply 
to  section  13  of  our  chapter  on  corporations.  The  Turpin 
^^^  case,  in  96  111.  135,  was  a  bill  by  a  receiver  and  a  deposi- 
tor against  certain  stockholders  in  a  bank  to  enforce  their 
liability  under  section  25  of  the  general  corporation  act,  and 
it  was  held  that  section  25,  which  provides  that  when  certain 
contingencies  arise  suits  in  chancery  may  be  brought  by 
joining  the  corporation  in  the  suit  against  all  the  stockholders, 
and  each  stockholder  may  be  required  to  pay  his  pro  rata 
share  of  the  debts  against  the  corporation  to  the  extent  of  his 
unpaid  stock  after  exhausting  the  assets  of  the  corporation, 
applied  only  to  corporations  organized  under  that  law  and 
did  not  embrace  bodies  created  by  special  charter.  If  the 
question  here  presented  was  whether  section  25  applied  to  the 
Chicago  City  Railway  Company,  that  case  would  be  an  au- 
thority in  point,  but  it  does  not  follow  because  section  25  does 
not  apply  to  companies  specially  chartered,  no  other  part  of 
the  chapter  can  l3e  applied  to  such  companies.  The  other 
cases  cited  and  relied  on  by  the  appellees  are  not  in  point  for 
the  same  reason.  None  of  them  involved  a  consideration  of 
section  13.  There  is  nothing  in  those  cases,  or  in  any  others 
decided  by  this  court  to  whicli  our  attention  has  been  called 
or  which  we  have  been  able  to  find,  that  precludes  this  court 
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from  holding  section  13  applicable  to  the  Chicago  City  Rail- 
way Company.  Said  section  is  a  proper  exercise  of  the 
general  police  power  of  the  state,  the  enforcement  of  which 
will  tend  to  protect  the  property  rights  of  stockholders,  and 
the  security  thus  afforded  will  enhance  the  value  and  facilitate 
the  sale  of  corporate  stocks. 

Appellant's  petition  states  a  proper  case  for  a  peremptory 
writ  of  mandamus  under  section  13  of  the  statute. 

From  what  has  been  said  it  follows  that  the  court  erred  in 
sustaining  the  demurrer  to  the  petition. 

The  judgments  of  the  appellate  and  superior  courts  are 
reversed  and  the  cause  is  remanded  to  the  superior  <?ourt  for 
further  proceedings  in  accordance  with  the  views  herein  ex- 
pressed. 

Justice  Carter  Dissenting. — "I  do  not  concur  in  the  conclusion 
reached  in  the  foregoing  opinion.  If  it  were  a  question  of  the 
wisdom  of  a  legislative  enactment  requiring  that  the  provisions  of 
section  13  of  the  general  incorporation  act  of  1872  should  apply  to 
all  corporations,  I  should  most  heartily  concur,  but  the  question  here 
is  whether  the  legislature  intended  that  section  to  apply  to  corpora- 
tions not  organized  under  the  act.  This  court  has  already  decided 
that  section  25  of  this  act  did  not  affect  corporations  not  organized 
thereunder:  Stevens  v.  Pratt,  101  111.  206;  Wincock  v.  Turpin,  96 
111.  135.  Section  5  expressly  provides  that  'the  provisions  of  this 
section  shall  apply  to  and  be  binding  upon  all  corporations  now 
existing  by  virtue  of  any  special  charter  granted  by  this  state.'  In 
section  26  of  the  act  foreign  corporations  are  expressly  mentioned. 
It  would  seem  to  follow  naturally  that  the  legislature,  in  expressly 
mentioning  other  corporations  in  certain  sections,  did  not  intend  the 
other  sections  of  this  general  incorporation  act  to  apply  to  cor- 
porations not  organized  thereunder.  To  hold  otherwise  seems  in- 
consistent not  only  with  the  provisions  of  said  sections  5  and  26, 
but  as  well  with  the  decisions  of  this  court  construing  section  25. 
I  do  not  think  that  section  13  was  intended  to  apply  to  corporations 
not  organized  under  that  act." 

Justice  Cartwrlght  Dissenting. — "The  general  incorporation  act 
provides  for  the  organization,  management  and  dissolution  of  cor- 
porations and  defines  the  rights  of  stockholders  of  such  corpora- 
tions. The  decision  that  section  13,  which  gives  to  stockholders 
the  right  to  examine  the  records  and  books  of  account  of  the  cor- 
poration, extends  to  corporations  created  by  special  acts,  seems  to 
me  to  disregard  a  settled  and  established  rule  for  the  construction 
of  statutes  which  was  followed  and  applied  in  the  decision  of  the 
case  of  People  v.  Healy,  231  111.  629,  83  N.  E.  453,  and  was  applied 
to  the  act  now  in  question  in  Wincock  v.  Turpin,  96  111.  135.  The 
supposed  distinction  between  this  case  and  the  one  where  section 
25  was  held  not  to  apply  to  corporations  created  by  spKJcial  acts, 
which  the  opinion  adopted  in  this  case  says  exists,  is  purely  verbal 
and  seems  to  me  to  be  without  substance.  The  opinion  rec0gni7.es, 
and  by  citation  of  authorities  shows,  that  the  words  'any  corpora- 
tion,' used  in  section  25.  jiivl  •ovcry  corporation,'  found  in  section 
13,  mean  precisely  the  same  tiling.     So  the  only  distinction,  in  fact, 
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between  the  former  decision  and  this  one  is  that  the  sections  are 
numbered  differently,  one  being  numbered  25  and  the  other  13. 
That,  of  course,  affords  no  ground  for  applying  a  different  rule  of 
construction  to  the  different  sections." 


As  to  Eight  of  a  StocTcholder  to  Inspect  the  BooTcs  of  his  corporatiorv 
and  the  remedies  for  its  enforcement,  see  the  note  to  Ilarkness  v. 
Guthrie,  107  Am.  St.  Eep.  674.  The  New  York  statute  gives  a 
stockholder  the  absolute  right  to  inspect  the  books  of  the  corpora- 
tion during  business  hours,  and  imposes  on  the  corporation  and  the 
custodian  of  the  books  the  absolute  duty  to  permit  such  inspection, 
without  any  disclosure  by  the  stockholder  of  his  purpose:  Henry 
V.  Babcock,  196  N.  Y.  302,  134  Am.  St.  Eep.  835.  The  right  of  a 
stockholder  to  examine  the  books  of  his  company  will  be  enforced 
against  a  foreign  corporation,  when  its  usual  place  of  business,  and 
its  Ijooks  and  the  officer  having  their  custody,  are  in  this  state: 
Andrews  t.  Mines  Corporation,  Limited,  205  Mass.  121,  137  Am. 
St.  Kep.  428. 

Mandajmis  is  a  Proper  Bemedy  to  Enforce  the  Bight  of  a  Stoclcholder 
to  examine  the  books  of  his  corporation:  Andrews  v.  Mines  Corpora- 
tion, Limited,  205  Mass.  121,  137  Am.  St.  Kep.  428. 


PEOPLE  V.  AMOS. 

[246  111.  299,  92  N".  E.  857.] 

ATTOENEYS — ^Power  of  Court  to  Disbar. — It  rests  with  the 
court  to  determine  who  are  qualified  to  become  its  officers  as  attor- 
neys and  for  what  cause  they  may  be  removed.  But  this  power  is 
not  arbitrary  or  despotic,  to  be  exercised  according  to  the  pleasure 
of  the  court,  but  is  judicial,      (p.  241.) 

ATTOENEYS.— The  Power  of  a  Court  to  Disbar  Attorneys 
should  be  exercised  with  sound  and  just  discretion,  according  to  the 
same  rules  of  law  which  govern  in  the  determination  of  other  civil 
rights  which  are  brought  before  the  court  for  disposition,     (p.  241.) 

ATTOENEYS — Disbarment — Evidence  and  Trial. — The  hearing 
of  an  application  for  the  disbarment  of  an  attorney,  being  judicial, 
must  be  governed  by  the  same  rules  which  govern  other  trials  of 
questions  of  fact,  and  the  evidence  on  either  side  must  be  such  as 
is  legally  competent  to  maintain  the  issue.  He  is  entitled  to  a  trial 
before  the  court  upon  evidence  taken  according  to  the  established 
rules  of  law.     (p.  241.) 

JUDGMENT — Ees  Judicata — Parties  and  Privies. — The  doc- 
trine of  res  judicata  has  no  application  against  or  in  favor  of  anyone 
not  a  party  or  privy,      (p.  242.) 

ATTOENEYS — Disbarment — Evidence. — The  Eecord  in  a  Pri- 
vate suit  against  an  attorney,  in  which  private  interests  only  were 
represented,  while  it  may  be  used  in  disbarment  proceedings  against 
him  as  a  basis  for  entering  a  rule  to  show  cause,  is  not  admissible  in. 
evidence  on  the  hearing,      (p.  242.) 

John  L.  Fogle,  for  the  relator. 

Ilelmer,  Moultoii  &  ^Vllitmau,  for  the  respondent. 


240  138  American  State  Reports.  [Illinois, 

300  DUNN,  J.  On  Jime  17,  1907,  an  information  was  filed 
by  the  state's  attorney  of  Cook  county,  on  the  relation  of  the 
committee  on  grievances  of  the  Chicago  Bar  Association, 
for  the  disbarment  of  the  respondent,  John  E.  Amos,  Jr. 
The  charges  made  related  to  the  alleged  unprofessional  con- 
duct of  the  respondent,  in  connection  with  the  affairs  of 
Joseph  J.  Miller,  who  became  the  respondent's  client  in  Octo- 
ber, 1902,  and  in  substance  stated  that  Joseph  J.  Miller,  at 
the  time  respondent  became  his  attorney  and  during  all  the 
time  that  relation  existed,  was  of  unsound  mind  and  incapable 
of  transacting  business,  and  that  the  respondent  knew  of  his 
want  of  mental  capacity ;  that  the  respondent  actively  assisted 
the  said  Joseph  J.  Miller  in  converting  his  property  into 
money,  conspired  with  other  unknown  persons  to  get  posses- 
sion of  the  property  and  money  of  the  said  Joseph  J.  Miller, 
and  actually  did  reduce  to  their  possession  all,  or  nearly  all, 
of  the  property  of  the  said  Joseph  J.  Miller;  that  the  said 
Miller,  soon  after  the  respondent  became  his  attorney,  sold 
for  $4,300  cash  certain  real  estate  which  was  worth  four  times 
that  amount,  and  that  the  respondent  received  $1,500  of  the 
purchase  money;  that  on  April  8,  1903,  $4,000  in  cash  was 
paid  to  the  said  Miller  in  the  presence  of  respondent,  which 
represented  an  alleged  loan  by  respondent's  wife  to  said 
^Miller,  secured  by  a  trust  deed  upon  certain  real  estate  of 
said  IMiller;  that  on  April  28,  1903,  said  Miller  was  adjudged 
insane,  and  the  American  Trust  and  Savings  Bank  was  ap- 
pointed his  conservator,  but  was  unable  to  find  any  property 
belonging  to  him  except  that  included  in  the  trust  deed  to  the 
respondent's  wife  and  a  store  building  on  Cottage  Grove 
avenue,  in  Chicago — the  amounts  received  from  the  sale  and 
loan  above  mentioned,  as  well  as  all  papers  belonging  to  said 
jNIiller,  having  disappeared.  The  respondent  answered  the 
information,  admitting  that  he  had  been  Miller's  ^oi  attorney 
in  certain  matters  but  denying  Miller's  insanity;  denying 
knowledge  of  any  want  of  mental  capacity  in  said  Miller  and 
denying  any  improper  conduct  on  his  part;  admitting  the 
making  of  the  $4,000  loan  and  claiming  that  it  was  made  in 
absolute  good  faith.  The  American  Trust  and  Savings  Bank, 
after  its  appointment  as  conservator,  filed  a  bill  in  the  circuit 
court  for  the  purpose  of  canceling  the  $4,000  note  and  trust 
deed  against  resj^ondent's  wife  and  respondent,  who  was 
named  as  trustee  in  the  deed.  A  decree  was  rendered  in 
accordance  with  the  praver  of  the  bill,  which  was  affirmed  in 
Amos  V.  American  Trust  etc.  Bank,  221  111.  100,  77  N.  E.  462. 
On  February  17,  1909,  an  amended  information  was  filed 
setting  forth  the  proceedings  and  decree  in  that  cause  and 
the  affirmance  thereof  by  the  appellate  court  and  the  supreme 
court,  and  relying  up(in  that  record  as  cause  for  the  disbar- 
ment   of   the    respondent.     We    sustained  a  denuirrer  to  the 
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amended  information  and  ordered  that  the  cause  proceed  on 
the  ori,2:inal  information  and  respondent's  answer  thereto. 
The  ease  was  referred  to  a  commissioner  to  take  the  proofs 
and  to  report  his  conclusions  of  law  and  fact.  T'ne  evidence 
has  been  taken,  and  the  cause  is  now  before  us  for  final  dis- 
position upon  the  exceptions  of  the  respondent  to  the  report 
of  tlie  commissioner. 

The  evidence  taken  by  the  commissioner  consists  of  the 
transcript  of  the  record  which  was  filed  in  this  court  in  the 
case  of  Amos  v.  American  Trust  etc.  Bank,  221  111.  100,  77  N. 
E.  462,  and  of  the  testimony  of  the  respondent  orally  given 
before  the  commissioner.  By  sustaining  the  demurrer  to  the 
amended  information  we  held  that  the  decree  in  that  case  was 
not  a  cause  for  the  disbarment  of  the  respondent,  and  neces- 
sarily held  that  he  was  not  bound  in  this  proceeding  by  that 
record.  It  rests  with  the  court  to  determine  who  are  qualified 
to  become  its  officers  as  attorneys  and  for  what  cause  thev 
should  be  removed:  In  re  Day,'l81  111.  73,  54  N.  E.  646,  50 
L.  R.  A.  519.  This  power,  however,  is  not  arbitrary  or 
despotic  ^^^  to  be  exercised  according  to  the  pleasure  of  the 
court,  but  is  judicial:  In  re  Day,  181  111.  73,  54  N.  E.  646,  50 
1j.  R.  a.  519 ;  Ex  parte  Secombe,  19  How.  9,  15  L,  ed.  565. 
It  should  be  exercised  with  sound  and  just  discretion,  accord- 
ing to  the  same  rules  of  law  which  govern  in  the  determination 
of  other  civil  rights  which  are  brought  before  the  court  for 
<lisp((sal.  Accordingly,  rule  40  of  this  court  requires  an 
information  for  disbarment  to  make  clear  and  specific  charges, 
giving  time,  place  and  acts  of  misconduct  with  reasonable 
<'ertainty,  and  provides  for  notice  to  the  attorney  charged  witli 
misconduct  and  a  hearing  upon  proofs  by  either  side.  The 
liearing,  being  judicial,  must  be  governed  by  the  same  rules 
which  govern  other  trials  of  questions  of  fact,  and  the  evidence 
on  either  side  must  be  such  as  is  legally  competent  to  main- 
tain the  i&sue.  It  is  not  consonant  with  law  or  justice  that 
the  respondent's  right  to  practice  law  should  be  determined 
upon  evidence  which  would  not  be  competent  against  him  if 
he  were  sued  for  a  debt.  *'An  attorney,  by  his  admission  as 
such,  acquires  rights  of  which  he  cannot  be  deprived  at  the 
discretion  of  a  court  any  more  than  a  physician  of  the  prac- 
tice of  his  profession,  a  mechanic  of  the  exercise  of  his  trade, 
or  a  merchant  of  the  pursuit  of  his  commercial  avocation": 
J'eople  V.  Turner,  1  Cal.  143;  Fletcher  v.  Daingerfield,  20  Cal. 
427.  On  an  application  for  the  disbarment  of  an  attorney  he 
is  entitled  to  a  trial  before  tlie  court  upon  evidence  taken 
according  to  the  rules  of  the  common  law:  In  re  Eldridge,  82 
N.  Y.  161,  37  Am.  Rep.  558;  In  the  Matter  of  an  Attornev, 
83  X.  Y.  164;  In  the  ^Matter  of  an  Attorney,  86  N.  Y.  563. 
"On  that  trial,"  it  is  said  in  f^ldridge's  case,  supra,  "the 
accused  is  not  to  be  buried  under  affidavits  or  swamped  with 
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hearsay,  but  is  entitled  to  confront  the  witnesses,  to  subject 
them  to  cross-examination  and  to  invoke  the  protection  of  wise 
and  settled  rules  of  evidence.  In  adopting  this  conclusion  we 
only  secure  to  the  members  of  the  bar  the  common  rights  and 
ordinary  privileges  of  the  citizen." 

^^^  It  is  essential  to  the  administration  of  justice  accord- 
ing to  law  that  the  recognized  rules  of  evidence  should  be 
observed  in  this  class  of  cases  as  well  as  in  all  others.  The 
issue  is  of  the  most  serious  importance  to  the  respondent. 
Unless  he  should  be  entitled  to  the  protection  of  the  estab- 
lished rules  of  law  in  the  admission  of  the  evidence  by  which 
he  is  to  be  condemned  or  discharged,  the  trial  would  cease  to 
be  judicial,  and  would  become  merely  an  inquiry  for  the 
purpose  of  determining  the  personal  action  of  the  judges.  If 
rules  of  evidence  should  be  observed  or  not,  according  to  the 
will  of  the  court,  then  the  action  of  the  court  would  be  arbi- 
trary and  not  judicial. 

The  only  evidence  of  any  of  the  material  averments  of 
the  information  is  contained  in  the  transcript  of  the  record 
of  the  suit  instituted  by  the  American  Trust  and  Savings 
Bank  against  the  respondent  and  his  wife.  The  decree  in 
that  case  is  conclusive  between  the  parties  to  it.  The  doc- 
trine of  res  judicata  is,  that  a  point  once  adjudicated  by  a 
court  of  competent  jurisdiction  may  be  relied  upon  as  con- 
clusive upon  the  same  matter,  as  between  the  parties  or  their 
privies,  in  any  subsequent  suit,  in  the  same  or  any  other 
court,  at  law  or  in  chancery.  But  the  doctrine  has  no  appli- 
cation against  or  in  favor  of  anyone  not  a  party  or  priv}'. 
No  one  not  a  party  to  the  judgment  can  claim  the  benefit  of  it : 
First  Nat.  Bank  v.  Peoria  Watch  Co.,  191  111.  128,  60  N.  E. 
859;  Litchfield  v.  Crane,  123  U.  S.  549,  8  Sup.  Ct.  Rep.  210, 
31  L.  ed.  199 ;  Brooklyn  City  &  Newton  R.  R.  Co.  v.  Nat. 
liank,  102  U.  S.  14,  26  L.  ed.  61 ;  1  Greenleaf  on  Evidence, 
sec.  523.  The  American  Trust  and  Savings  Bank  represented 
only  its  own  interest  and  that  of  John  J.  Miller  in  the  litiga- 
tion. That  litigation  was  a  private  lawsuit,  and  private 
interests  only  were  represented.  No  other  interest  is  now 
entitled  to  the  benefit  of  the  decree  and  no  other  interest  is 
])onnd  by  it.  Such  a  record,  and  the  information  thereby 
furnished,  may  be  used  as  a  basis  for  the  entering  of  a  rule  to 
show  cause,  but  upon  the  return  to  the  rule  the  cause  must 
l)e  heard  *^"*  upon  evidence  which  is  competent  against  tlie 
I'cspondent  under  the  law.  The  findings  of  the  commissioner, 
being  based  entirely  on  this  record,  are  not  sustained  by  evi- 
dence legally  competent  to  establish  the  truth  of  the  charges 
against  the  respondent. 

The  exceptions  to  the  report  will  therefore  be  sustained  and 
the  rule  on  the  respondent  to  show  cause  why  he  should  not 
be  disbarred  will  be  discliarged. 
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Proceedings  for  the  Visiarment  of  Attorneys  are  discussed  in  the 
notes  to  Burns  v.  Allen,  2  Am.  St.  Rep.  847;  In  re  Philbrook,  45  Am, 
St.  Rep.  71;  In  re  Thresher,  114  Am.  St.  Rep.  839.  A  proceeding  for 
the  disbarment  of  an  attorney  is  in  no  sense  a  criminal  prosecution, 
though  the  alleged  causes  therefor  are  criminal  acts.  Its  purpose  is 
to  ascertain  whether  the  accused  is  worthy  of  confidence  and  pos- 
sessed of  that  good  moral  character  which  is  a  condition  precedent 
to  the  privilege  of  practicing  law  and  of  continuing  in  the  practice 
thereof:  In  re  Thresher,  33  Mont.  441,  114  Am.  St.  Rep.  834;  Ex  parte 
Finn,  32  Or.  519,  67  Am.  St.  Rep.  550.  While  the  proceeding  is  civil 
and  not  criminal,  yet  more  than  a  preponderance  of  the  evidence  is 
required,  and  the  guilt  of  the  attorney  must  be  clearly  established: 
In  re  Evans,  22  Utah,  366,  83  Am.  St.  Rep.  794. 

A  Court  Intrusted  With  the  Power  to  Admit  and  Disbar  Attorneys 
should  be  considerate  and  careful  in  exercising  its  jurisdiction;  the 
interests  of  the  attorney  must  in  every  case  be  weighed  in  the  bal- 
ance against  the  rights  of  the  public,  and  the  court  should  endeavor 
to  guard  and  protect  both  with  fairness  and  impartiality;  People  v. 
McCabe,  18  Colo.  186,  36  Am.  St.  Rep.  279. 


GILLAM  V.  WRIGHT. 

[246  111.  398,  92  N.  E.  906.] 

EVIDENCE — Competency  of  Parties  as  Heirs. — Where  the 
heirs  of  a  wife  bring  suit  against  the  heirs  of  her  husband  to  set 
aside  her  deed  to  him  of  the  homestead,  and  where  the  parties  are 
therefore  suing  and  defending  as  heirs,  they  are  not  competent  to  tes- 
tify, nor  are  their  husbands  or  wives  in  their  behalf,     (p.  244.) 

HOMESTEAD — Deed  by  One  Spouse  to  the  Other. — A  deed  of 
a  homestead  by  a  householder  to  his  or  her  wife  or  husband,  not 
subscribed  and  acknowledged  in  accordance  with  the  statute  by  the 
wife  or  husband,  where  possession  is  not  abandoned  or  given  pur- 
suant to  the  conveyance,  does  not  operate  to  convey  the  estate  of 
homestead,     (p.  245.) 

HOMESTEAD. — Where  a  Wife  Conveys  to  Her  Husband  the 
homestead,  worth  less  than  one  thousand  dollars,  by  a  deed  not  sub- 
scribed and  acknowledged  by  him  in  accordance  with  the  statute, 
and  she  remains  in  possession  until  her  death,  the  legal  title  descends 
to  her  heirs,     (p.  245.) 

HOMESTEAD. — A  Deed  of  a  Homestead  by  the  Wife  to  her 
husband,  inoperative  because  not  subscribed  and  acknowledged  by 
him  as  provided  by  statute,  is  not  validated  by  her  receiving  a  con- 
sideration  therefor,     (p.  246.) 

HOMESTEAD. — A  Widow  is  Entitled  to  Occupy  the  Home- 
stead, worth  less  than  one  thousand  dollars,  whether  she  is  the  owner 
or  her  husband  was  the  owner,  and  therefore  her  release  to  his  heirs 
of  her  interest  in  his  other  land  that  she  may  occupy  the  homestead 
daring  her  life  is  without  consideration,      (p.  246.) 

HOMESTEAD — Deed  by  Wife,  Laches  in  Avoiding. — Where  a 
wife,  after  conveying  the  liomestead  to  her  husband  by  a  deed  in 
which  he  does  not  join  as  required  by  statute,  remains  in  possession 
until  her  death,  and  her  heirs  do  not  delay  asserting  their  rights  to 
the  prcTierty  after  her  death,  there  is  no  laches  on  the  part  of  either, 
(p.  246.) 
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HOMESTEAD— Deed  by  Wife,  Estoppel  to  Avoid.— Where  a 
wife  conveys  the  homestead  to  her  husband  by  a  deed  in  which  he 
does  not  join  as  required  by  statute,  and  remains  in  possession  until 
her  death,  her  heirs  are  not  required,  as  a  condition  to  avoiding  the 
deed,  to  return  the  purchase  price,  which  never  came  to  them,  nor  are 
thej^  esto])ped  to  avoid  the  deed  if  there  has  been  no  fraud,  conceal- 
ment or  misrepresentation  inducing  any  change  of  situation  by  any- 
one,    (p.  246.) 

Marvin  T.  Robison,  for  the  appellants. 

J.  Ross  Mickey  and  Flack  &  Lawyer,  for  the  appellees. 

3«>9  CARTWRIGHT,  J.  The  appellees,  the  heirs  at  law  of 
Minerva  A.  Wright,  deceased,  filed  their  bill  in  this  case  in 
the  circuit  court  of  McDonough  county  on  August  4,  1909. 
against  the  appellants,  the  heirs  at  law  of  Isaac  Wright,  de- 
ceased, who  was  the  husband  of  said  Minerva  A.  Wright,  asking 
the  court  to  set  aside  a  deed  from  said  Minerva  A.  Wright  to 
Isaac  Wright  of  their  homestead,  which  was  worth  less  than 
^^^  $1,000,  for  the  reason  that  the  deed  was  not  operative  to 
convey  the  homestead  estate,  and  to  partition  said  premises 
between  the  complainants.  The  bill  was  answered,  and  the 
principal  defen.ses  were,  that  Minerva  A.  Wright  received  a 
valuable  consideration  for  her  deed,  and  that  after  the  death 
of  her  husband  she  recognized  the  validity  of  the  deed  and 
released  her  right  of  dower  in  other  lands  as  a  consideration 
for  the  possession  and  use  of  the  homestead  during  her  life. 
The  cause  was  referred  to  the  master  in  chancery  to  take  tlie 
evidence  and  report  the  same,  with  his  conclusions.  He  re- 
ported that  the  homestead  was  worth  less  than  $1,000  and 
that  the  deed  was  void,  and  his  conclusion  w^as  that  the  com- 
plainants were  entitled  to  a  decree  canceling  the  deed  and 
for  partition.  The  cause  was  heard  on  exceptions  to  the 
report,  which  was  approved,  and  a  decree  was  entered  accord- 
ingly. 

On  the  hearing  before  the  master  one  of  the. heirs  of  Isaac 
Wright  and  the  husband  of  another  and  one  of  the  heirs  of 
Minerva  A.  Wright  testified,  and  the  testimony  of  each  one 
w^as  objected  to  on  the  ground  that  the  witness  was  not  com- 
petent. The  complainants  were  suing  as  the  heirs  at  law  of 
Minerva  A.  Wright  and  the  defendants  were  defending  as  the 
heirs  at  law  of  Isaac  Wright.  The  complainants  claim(>d 
the  estate  by  inheritance  from  Minerva  A.  Wriglit  as  her  heirs 
at  law,  and  the  defendants  resisted  that  claim  by  insisting  that 
the  estate  had  descended  to  them  as  heirs  at  law  of  Isaac 
Wriglit.  and  as  the  complainants  were  suing  for  an  estate  by 
virtue  of  their  inheritance  and  the  defendants  claimed  the 
same  estate  by  inheritance,  they  were  suing  and  defending 
as  h(Mrs  of  deceased  persons.  The  parties  to  the  suit  and 
th(;se  directly  interested  in  the  event  were  therefore  not  com- 
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petent  to  testify  generally  in  the  case,  and  as  the  heir  was  not 
competent  her  husband  could  not  testify  in  her  behalf :  Heintz 
V.  Dennis,  216  111.  487,  75  N.  E.  192. 

'^^^  The  facts  proved  by  competent  testimony  are  as  follows : 
Prior  to  and  at  the  time  of  the  marriage  of  Minerva  A.  Wright 
to  Isaac  Wright,  in  1885,  she  owned  the  premises  in  question 
and  occupied  the  same  as  her  homestead.  After  the  mar- 
riage the  parties  lived  together  as  husband  and  wife  upon  the 
premises  as  their  homestead,  and  were  so  residing  thereon 
when  Minerva  A.  Wright,  on  March  16,  1886,  executed  a  quit- 
claim deed  of  the  premises  to  her  husband,  Isaac  Wright,  and 
he  did  not  join  in  the  deed.  The  premises  were  worth  about 
$700.  They  continued  to  occupy  the  homestead  until  Decem- 
ber 18,  1889,  when  Isaac  Wright  died,  leaving  Minerva  A. 
Wright,  his  widow,  and  the  defendants,  his  heirs  at  law.  He 
had  sold  some  real  estate  to  his  son  in  law  and  had  taken  two 
notes,  of  $500  each,  for  unpaid  purchase  money.  Minerva  A. 
Wright  collected  these  notes  shortly  after  the  death  of  her 
husband.  Isaac  Wright  left  some  other  real  estate,  worth 
$400  or  $500,  and  personal  property  amounting  to  something 
over  $2,000.  The  estate  was  administered,  and  in  a  suit  for 
partition  of  the  other  real  estate  between  the  heirs  of  Isaac 
Wright  the  court  found  that  the  widow  had  released  her  inter- 
est in  the  same  to  his  heirs  at  law.  She  continued  to  occupy 
the  premises  as  her  homestead  until  her  death,  on  August  4, 
1908,  and  at  the  time  of  her  death  one  of  her  daughters  was 
living  with  her  and  has  continued  to  occupy  the  premises. 

The  law  in  this  state  is,  that  a  deed  of  a  homestead  by  a 
householder  to  his  or  her  wife  or  husband,  not  subscribed 
and  acknowledged  in  accordance  with  the  statute  by  the  wife 
or  husband,  where  possession  is  not  abandoned  or  given  pur- 
suant to  the  conveyance,  does  not  operate  to  convey  the  estate 
of  homestead :  Kitterlin  v.  Milwaukee  Mutual  Ins.  Co.,  134  111. 
647,  25  N.  E.  772,  10  L.  R.  A.  220 ;  Jespersen  v.  Mech,  218  111. 
488,  72  N.  E.  1114;  Despain  v.  Wagner,  163  111.  598,  45  N.  E. 
129.  The  deed  of  Minerva  A.  AVright  could  only  become 
operative  by  abandonment  of  the  premises  or  giving  posses- 
sion pursuant  to  the  conveyance,  and  "^^^^  the  possession  was 
never  abandoned  or  given  by  her.  She  remained  in  possession 
until  her  death,  and  the  legal  title  to  the  homestead,  which 
remained  in  her,  descended  at  her  death  to  her  heirs  at  law. 
There  was  a  controversy  as  to  whether  the  premises  subse- 
quently became  of  greater  value  than  $1,000,  but  from  a  read- 
ing of  the  testimony  we  are  unable  to  say  that  they  were  ever 
worth  more  than  that  sum. 

It  is  contended  that  INIinerva  A.  Wright  obtained  the  two 
notes,  for  $500  each,  as  a  consideration  for  executing  the  deed, 
and  that  by  collecting  the  same  she  gave  life  and  validity  to 
the  deed.     Eliminating  the  incompetent  testimony,  it  is  not  at 
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all  certain  that  she  received  the  notes  as  a  consideration  for 
the  conveyance;  but  assuming  that  she  did,  the  fact  could  not 
make  valid  a  deed  which  was  a  nullity  in  the  law  for  a  failure 
to  comply  with  statutory  requirements.  To  hold  that  the 
receipt  of  a  consideration  would  operate  to  convey  the  estate 
would  be  to  nullify  the  statute,  which  provides  that  it  can  only 
be  conveyed  in  a  certain  way. 

It  is  also  insisted  that  Minerva  A.  Wright  released  to  the 
heirs  of  her  deceased  husband  all  her  interest  in  his  other 
lands  in  consideration  of  an  agreement  that  she  might  occupy 
the  homestead  during  her  life,  and  that  this  had  the  same 
effect  as  taking  a  lease  from  the  heirs.  The  supposed  agree- 
ment was  verbal  and  proved  by  incompetent  testimony.  But 
assuming  the  fact  as  claimed,  the  agreement  was  without  any 
consideration.  She  was  entitled  by  law  to  occupy  the  home- 
stead whether  she  was  the  owner  or  the  widow  of  the  owner, 
and  the  heirs  surrendered  nothing  for  her  release  of  all  inter- 
est in  the  other  lands.  During  her  lifetime  she  supposed  that 
her  deed  was  valid,  and  thought  that  the  premises  belonged  and 
would  go  to  the  heirs  of  her  deceased  husband,  but  her  view 
of  the  law  could  not  change  the  statute. 

It  is  argued  that  Minerva  A.  Wright  and  her  heirs  were 
barred  by  laches.  But  there  was  no  laches  on  the  part  of 
^^"^  either.  She  was  in  possession  until  her  death,  and  there 
was  no  delay  by  the  complainants  in  asserting  their  rights 
after  her  death. 

Finally,  it  is  contended  that  the  complainants  are  estopped 
to  deny  the  validity  of  the  deed,  and,  in  any  event,  were 
bound  to  tender  back  the  purchase  price.  There  is  no  element 
of  an  estoppel  against  the  complainants.  All  the  parties  were 
bound  to  know  the  law,  and  there  was  neither  fraud,  deception, 
concealment  nor  misrepresentation  causing  or  inducing  any 
change  of  situation  by  anyone.  If,  as  a  matter  of  fact. 
Minerva  A.  Wright  received  the  notes  for  her  deed,  the  pur- 
chase price  never  came  to  the  hands  of  the  complainants  as  lier 
heirs,  and  as  the  deed  was  a  nullity,  they  were  not  required  to 
purchase  the  premises  from  the  heirs  of  Isaac  Wright.  The 
statutory  condition  by  which,  alone,  the  homestead  could  be 
conveyed  was  wanting,  and  there  was  no  estoppel  to  dispute 
the  validity  of  the  deed:  Richards  v.  Greene,  73  111.  54.  See, 
also,  comprehensive  note  to  McDonald  v.  Sanford,  9  Ann.  Cas. 
1,  for  the  authorities  on  the  questions  involved  in  this  case. 

The  decree  is  affirmed. 


A  Conveyance  of  the  Homestead  not  Joined  in  hy  Both  Spnv.ies  is  or- 
ilinarily  inoperative:  Township  of  Jasper  v.  Martin,  1(31  Mich.  ,S36, 
i:'.7  Am.  St.  Rep.  508;  Swan  v.  Walden,  156  Cal.  195,  134  Am.  St.  Rep. 
118;  Clark  v.  Bird,  158  Ala.  278,  132  Am.  St.  Rep.  25,  and  cases  cited 
in  the  cross-reference  note  thereto.  As  to  wliether  this  rule  apjilies 
where  the  conveyance  is  to  the  wife  or  to  the  husband,  see  Lininger 
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V.  Helpenstell,  229  111.  369,  120  Am.  St.  Rep.  264;  Coon  v.  Wilson,  222 
111.  638,  113  Am.  St.  Rep.  441;  Kindley  v.  Spraker,  72  Ark,  228,  105 
Am,  St.  Rep.  32;  Roberson  v.  Tippie,  209  111.  38,  101  Am.  St.  Rep. 
217.  _ 

The  Effect  of  a  Conveyance  of  a  Hom-estead  iy  One  Only  of  the  spouses 
is  the  subject  of  a  note  to  Jerdee  v.  Furbush,  95  Am.  St.  Eep.  909. 
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[246  HI.  535,  92  N.  E.  956.] 

WILL — Meaning  of  "Children"  and  "Hetrs" — ^Res  Judicata. — A 

decision  by  the  supreme  court  that  the  word  "heirs"  means  "children" 
is  res  judicata  on  that  question  on  a  subsequent  appeal,  but  leaves 
open  for  determination  the  question  whether  the  word  "children" 
includes  adopted  children,     (pp.  249,  250.) 

WILL— Adopted  Child.— The  Word  "Heirs"  will  Include  All 
who  stand  in  a  relation  to  the  ancestor  that  will  entitle  them  to 
inherit  upon  his  death,  and  this  includes  an  adopted  child  where  the 
statute  puts  him  on  an  equality  with  children  by  birth  for  the  pur- 
pose  of   inheriting  from    the  adopting  parents,     (p.  251.) 

WILL — Construction — State  of  Law  at  Time  of  Execution. — 
In  determining  the  intention  of  a  testator  in  the  use  of  language 
capable  of  more  than  one  construction,  his  circumstances  and  environ- 
ment at  the  time  of  the  execution  of  the  will,  including  the  state 
of  the  law  at  that  time,  may  be  considered,     (p.  252.) 

WILL — Heirs — Adopted  Children. — ^Where  a  Man  Devises  land 
to  his  son  B,  "but  should  the  said  B  die  leaving  no  heirs,  then  the 
said  devised  property  to  descend"  to  designated  persons,  the  word 
"heirs"  means  "children,"  but  does  not  include  adopted  children, 
there  having  been  no  statute  at  the  time  of  the  execution  of  the  will 
or  the  death  of  the  testator  authorizing  the  adoption  of  a  child  and 
giving  it  the  right  to  inherit  from  the  adopting  parents,     (p.  253.) 

Wilbur  N.  Horner,  James  M.  Dill  and  Albert  M.  Kales,  for 
the  appellants. 

Louis  Zerweck,  J.  M.  Hamill,  L.  D.  Turner  and  R.  D.  W. 
Holder,  for  the  appellees. 

540  FARMER,  J.  This  cause  is  a  consolidation  of  two  suits 
for  the  partition  of  the  same  land.  Both  bills  were  filed  the 
same  day.  In  the  first  bill  filed,  appellees  James  A.  Wallace 
I't  al.  were  complainants  and  appellee  C.  E.  Chamberlain  was 
defendant.  Appellants  were  not  parties  to  the  bill  in  that 
case.  Chamberlain  was  the  complainant  in  the  other  bill,  and, 
in  addition  to  the  parties  complainant  and  defendant  to  the 
bill  filed  by  Wallace,  he  made  appellants  defendants  to  the 
hill  filed  by  him.  The  two  cases  were  consolidated  by  order  of 
tlie  court  and  appellants  aii.swered  both  bills.  They  also  filed 
a  cross-bill  claiminf^  to  be  tlie  si^le  owners,  in  fee  simple,  of  the 
premises  sought  to  be  partitioned.     After  answers  and  repliea- 
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tions  had  been  filed  the  cause  was  referred  to  a  special  master 
to  take  and  report  the  evidence  but  not  his  conclusions. 

James  W.  Bradsby  was  in  his  lifetime  the  oAvner  of  the  land 
in  controversy.  He  died  testate  May  4.  1866,  leaving  surviv- 
ing him  two  sons,  James  A.  Bradsby  and  William  B.  Bradsby, 
two  daughters,  Mary  Wallace  and  Paulina  North,  and  three 
grandchilden,  who  were  the  children  of  a  deceased  daughter 
of  the  testator.  By  his  will  James  W.  Bradsby  divided  his 
property  among  his  children  and  grandchildren.  The  land  in 
controversy  was  disposed  of  by  the  second  clause  of  the  will, 
and  the  rights  of  the  parties  to  this  suit  in  the  land  depend 
upon  the  construction  to  be  given  to  that  clause.  So  much  of 
said  clause  as  is  necessary  to  an  understanding  of  the  question 
involved  is  as  follows:  "I  give,  devise  and  bequeath  unto  my 
son  James  '^*  A.  Bradsby  the  following  described  real  estate, 
to  wit  (describing  real  estate,)  ....  but  should  the  said 
James  A.  Bradsby  die  leaving  no  heirs,  then  the  said  devised 
property  above  described  to  descend  to  William  B.  Bradsby, 
Mary  Wallace  and  Paulina  North."  James  A.  Bradsby  mar- 
ried but  no  children  were  born  of  the  marriage,  and  he  died 
in  December,  1909.  In  1889,  by  proceedings  in  the  county 
court  of  St.  Clair  county,  he  adopted  appellants,  five  in 
number.  By  virtue  of  said  adoption  they  claimed  to  be  the 
heirs  of  James  A.  Bradsby,  and  as  such  entitled  to  the  land. 
Appellees  claim  that  James  A.  Bradsby  took  a  base  fee,  de- 
terminable upon  his  dying  and  leaving  no  children  bom  to  him 
in  lawful  wedlock;  that  he  died  leaving  no  persons  of  that 
description ;  that  the  devise  overtook  effect,  and  they  are  all 
heirs  of  William  B.  Bradsby,  Mary  Wallace  and  Paulina 
North,  all  three  of  whom  are  dead,  except  Chamberlain,  who 
claims  an  interest  by  conveyance  from  two  of  the  heirs  of 
William  B.  Bradsby.  On  the  hearing  the  court  dismissed  the 
cross-bill  of  appellants  for  want  of  equity,  decreed  partition 
among  appellees  and  appointed  commissioners  to  make  parti- 
tion. Complainants  in  the  cross-bill  have  appealed  from  that 
decree  to  this  court. 

The  construction  of  the  second  clause  of  the  will  was  before 
this  court  on  a  former  occasion,  and  will  be  found  reported 
as  Bradsby  v.  Wallace,  202  111.  239,  66  N.  E.  1038.  Appellants 
contend  that  the  questions  raised  in  this  case  were  not  involved 
in  or  decided  in  that  case,  while  appellees  contend  that  that 
case  is  res  judicata  of  every  question  involved  in  this  case. 
In  our  opinion  neither  of  these  contentions  is  correct.  In  the 
furmer  case  the  bill  was  filed  by  James  A.  Bradsby  to  settle 
and  quiet  his  title.  The  bill  alleged  that  James  A.  Bradsby 
and  his  wife  had  no  children,  and  had  reached  ages  where 
there  was  no  possibility  of  any  children  being  born  to  them; 
that  the  heirs  of  William  B.  Bradsby,  Mary  Wallace  and 
Paulina  North,  the  latter  all  being  dead,  ^^'^  claimed  James 
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A.  Bradsby's  title  was  a  life  estate  or  a  determinable  fee,  and 
that  upon  his  death  without  children  the  fee  would  go  to  them. 
The  bill  alleged  that  James  A.  Bradsby  desired  to  sell  the 
land ;  that  he  was  the  owner  of  it  in  the  simple,  and  prayed  a 
decree  so  finding  and  ordering.  The  bill  under  which  that 
case  was  tried  made  no  reference  to  the  adoption  of  any 
children  by  James  A.  Bradsby,  although  they  had  been 
adopted  long  before  the  bill  was  filed,  and  the  court  was  not 
informed  of  the  adoption  of  appellants.  The  theory  of  the 
bill  is  stated  by  the  court  on  page  244,  as  follows :  ' '  The  ques- 
tion raised  is  whether  the  provision  of  the  second  paragraph, 
that  if  James  A.  Bradsby  should  die  leaving  no  heirs,  the 
property  therein  devised  should  descend  to  William  B. 
Bradsby,  Mary  Wallace  and  Paulina  North,  was  designed  by 
the  testator  to  prevent  a  la  e  of  the  devise  in  case  of  the 
death  of  the  devisee,  James  A.  Bradsby,  in  the  lifetime  of  the 
testator,  and  was  intended  as  a  provision  for  the  substitution 
of  William  B.  Bradsby,  Mary  Wallace  and  Paulina  North 
upon  the  happening  of  such  event,  or  whether  it  was  operative 
as  an  executory  devise  to  the  testator's  other  children  if  James 
A.  Bradsby  should  die  leaving  no  children."  In  passing  upon 
that  question  two  questions  involved  in  this  case  were  decided 
and  we  think  are  not  open  for  consideration  now,  viz.,  that  the 
word  ''heirs"  in  the  second  clause  of  the  will  meant  "chil- 
dren," and  that  the  estate  taken  by  James  A.  Bradsby  under 
the  will  was  a  fee,  determinable  upon  his  death  leaving  no 
children.  In  affirming  the  construction  placed  upon  the  will 
by  the  trial  court  this  court  said  (page  248)  :  "We  are  of  the 
opinion  that  the  circuit  court  interpreted  and  construed  the 
will  of  James  W.  Bradsby  in  accordance  with  his  intentions, 
and  that  the  will  gave  to  James  A.  Bradsby  a  fee  which  would 
terminate  if  he  should  die  without  leaving  children,  in  which 
event  the  fee  simple  title  would  vest  in  William  B.  Bradsby, 
Mary  Wallace  and  Paulina  North  and  their  heirs."  The 
'*'*^  question  whether  the  adopted  children  of  James  A. 
Bradsby  come  Avithin  the  meaning  of  the  will,  o'r  whether  only 
such  children  as  might  be  born  to  James  A.  Bradsby  in  lawful 
wedlock  were  intended  by  the  testator,  was  not  adjudicated  in 
the  former  case,  but  is  open  for  determination  in  this  case, 
and  we  think  it  is  the  only  question  that  can  properly  be  deter- 
mined by  us.  We  therefore  pass  over  the  argument  of  coun- 
sel on  both  sides  upon  the  questions  as  to  the  character  of  the 
estate  James  A.  Bradsby  took,  and  whether  the  word  "heirs" 
meant  "children"  or  "heirs  generally." 

Appellants  contend  that  if  the  word  "heirs"  is  construed 
to  mean  "children,"  it  does  not  mean  children  by  birth;  that 
under  our  adoption  act  an  adopted  child  is  given  all  the  rights 
to  which  a  cliiki  bi>rn  in  lawful  wedlock  is  entitled;  that  appel- 
lants would  be  included  with  children  by  birth  of  James  A. 
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Bradsby  under  the  law,  in  the  absence  of  language  showing  a 
■contrary  intention.  Appellees  claim  that  only  children  of  the 
body  of  James  A.  Bradsby  were  meant  by  the  will;  that 
children  by  adoption  are  not  included,  and  that  upon  the 
death  of  James  A.  Bradsby  leaving  no  persons  answering  the 
description  in  the  will,  the  devise  overtook  effect  and  the  title 
devolved  upon  them. 

If  the  decision  in  Bradsby  v.  Wallace,  202  111.  239,  66  N.  E. 
1088,  that  the  word  "heirs"  in  the  second  clause  of  the  will 
meant  "children"  is  binding  upon  us  now — and  we  think  it  is 
— we  are  to  treat  the  will  the  same  as  if  the  word  "children" 
had  been  written  in  it  instead  of  "heirs."  Very  able  briefs 
on  both  sides,  citing,  reviewing  and  distinguishing  many  au- 
thorities, have  been  filed,  and  we  have  examined  them  with 
the  care  that  the  importance  of  the  case  to  the  parties  inter- 
ested requires. 

It  is  very  forcibly  argued  by  appellants  that  as  by  our 
statute  of  adoption  an  adopted  child  is  "deemed  for  the  pur- 
poses of  inheritance  ....  and  other  legal  consequences 
....  the  child  of  the  parents  by  adoption  the  same  as  if  he 
had  been  born  to  them  in  lawful  wedlock,"  ****  appellants, 
who  have  been  lawfully  adopted,  are  included  in  the  second 
clause  of  the  will  whether  the  testator  so  intended  or  not,  and 
it  is  said  this  construction  is  imperative  unless  the  testator 
used  language  clearly  indicating  that  he  did  not  intend  to  in- 
clude adopted  children.  Butterfield  v.  Sawyer,  187  111.  598, 
79  Am.  St.  Hep.  246,  58  N.  E.  602.  52  L.  R.  A.  75,  is  claimed 
to  be  decisive  of  the  ease,  but  we  do  not  so  consider  it.  In  that 
ease  there  was  a  conveyance  by  the  father  to  his  daughter, 
Adeline  Butterfield,  of  a  life  estate,  with  remainder  to  her 
child  or  children  living  at  her  death,  and  in  case  there  should 
be  no  such  child  or  children  at  her  death,  "then  to  the  heirs 
generally  of  the  said  Adeline  Butterfield  forever,"  except 
that  no  part  was  to  go  to  her  brother,  George  Butterfield. 
Adeline  Butterfield  married,  but  her  husband  died  leaving  her 
a  widow  with  no  child  or  children.  After  the  death  of  her 
husband  she  adopted  a  child  by  proper  proceedings  in  the 
county  court  of  Cook  county.  Upon  the  death  of  the  widow 
the  adopted  child  claimed  the  premises  and  his  claim  was 
contested  by  relatives  by  blood  of  the  widow,  who  conten<l'>d 
they  were  entitled  to  the  property  as  "heirs  generally"  of  the 
widow,  and  that  an  adopted  child  was  not  embraced  in  this 
description  of  the  persons  who  were  to  take  at  the  death  of 
said  Adeline  Butterfield  leaving  no  child  or  children.  The 
r-onrt  held  that  "heire  generally"  of  the  grantee,  as  used  in 
the  deed,  meant  the  person  upon  whom  the  law  impressed  the 
charaoter  of  heir  of  Ad(4ine  Butterfield  at  the  time  of  her 
death;  that  by  the  statute  an  adopted  child  is  heir  of  the 
adopting  parent,  and  the  adopted  child  took  the  fee  to  the 
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exclusion  of  collateral  kin.  It  was  said  that  there  was  nothing 
to  indicate  that  the  grantor  in  the  deed  used  the  language 
"heirs  generally"  in  any  other  than  its  commonly  accepted 
legal  sense,  \ 

It  will  be  noted  that  the  instrument  construed  by  the  court 
in  the  Butterfield  case  was  a  deed,  and  less  latitude  is  allowed 
in  the  construction  of  deeds  than  is  allowed  in  the  construction 
of  wills.  But  the  chief  distinction  between  ^'^^  that  case  and 
the  one  at  bar  is,  that  in  the  Butterfield  case  the  word  "heirs" 
was  used  in  its  general  and  comprehensive  sense,  while  in  the 
case  at  bar  we  are  to  treat  the  will  the  same  as  if  it  had  used 
the  term  "children."  The  word  "heirs"  will  include  all  who 
stand  in  a  relation  to  the  ancestor  that  will  entitle  them  to 
inherit  upon  his  death.  This  would  include  an  adopted  child, 
for  the  statute  puts  him  on  an  equality  with  children  by  birth 
for  the  purpose  of  inheriting  from  the  adopting  parent.  In 
other  respects  than  the  right  of  inheriting  from  the  adopting 
parent  the  adopted  child  is  unlike  children  by  birth.  By 
adoption  he  acquires  no  right  to  inherit  from  anyone  else  than 
the  adopting  parent:  Keegan  v.  Geraghty,  101  111.  26.  In 
that  case  it  was  said  adoption  creates  an  artificial  relation 
between  the  parties  to  the  transaction.  "As  we  construe  the 
statute,  as  between  the  parties  to  the  transaction  the  adopted 
child  is  deemed,  for  the  purpose  of  inheritance  from  the 
adoptive  parents,  their  child,  the  same  as  if  he  had  been  born 
to  them  in  lawful  wedlock."  It  has  been  said  in  a  number 
of  cases  that  an  adopted  child  is  regarded,  in  law,  as  a  child 
only  for  the  purpose  of  inheritance  from  the  adopting  parent, 
and  not  the  child,  in  fact,  of  such  adopting  parent:  Schaefer 
V.  Eneu,  54  Pa.  304;  Commonwealth  v.  Nancrede,  32  Pa.  389; 
Hoekadav  v.  Lynn,  200  Mo.  456,  118  Am.  St.  Rep.  672.  98  S. 
W.  585,  8  L.  R.  A.,  N.  S.,  117,  9  Ann.  Cas.  775.  In  McGun- 
nigle  V.  McKee,  77  Pa.  81,  18  Am.  Rep.  428,  the  devise  was  to 
the  testator's  son,  Thomas,  "and  his  heirs  and  assigns,"  with 
a  limitation  over  in  case  the  son  "should  die  without  an  heir." 
The  son  left  an  illegitimate  daughter,  who  had  been  legitima- 
tized before  his  death  by  special  act  of  the  legislature,  which 
provided  that  she  should  have  all  the  rights  and  privileges, 
and  be  capable  of  inheriting  any  estate  as  fully  as  if  she  had 
l>een  born  in  lawful  wedlock.  The  court  held  that  the  legiti- 
inatized  daughter  was  an  heir  and  entitled  to  the  property. 
In  Johnson's  Appeal,  88  Pa.  346,  property  was  devised  to 
trustees  in  trust  for  a  son  during  his  life,  and  at  his  death 
'^'^^  to  be  assigned  and  conveyed  to  such  person  or  persons  as 
would  be  entitled  to  it  by  law  if  he  had  died  seised  of  a  fee 
simi)le  estate.  It  was  held  an  adopted  ehild  took  the  property. 
In  all  three  of  the  cases  referred  to  the  adopted  ehild  filled 
the  description  of  "heir"  as  used  iu  the  deed  or  will,  and  the 
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grantor  or  testator  left  it  to  the  law  to  determine  who  the  heir 
was  at  the  death  of  the  first  taker. 

Other  eases  are  cited  and  relied  upon  by  appellants,  but 
we  do  not  consider  them  controlling  in  the  decision  of  this 
case.  In  our  opinion  more  aid  in  the  construction  of  the 
will  is  to  be  derived  from  a  resort  to  the  fundamental  rule 
that  the  intention  of  the  testator  is  to  be  ascertained  and 
given  effect  if  not  contrary  to  law,  than  is  afforded  by 
adjudicated  cases.  In  determining  the  intention  of  the  tes- 
tator in  the  use  of  language  capable  of  more  than  one  con- 
struction, the  circumstances  and  environment  of  the  testator 
at  the  time  of  the  execution  of  the  will,  including  the  state 
of  the  law  at  that  time,  may  be  considered.  "In  construing 
wills  the  court  should  always  endeavor  to  read  its  provisions 
in  the  sense  in  which  they  were  employed  by  the  testator, 
and  for  this  purpose  may  consider  it  in  the  light  of  the  facts 
and  circumstances  surrounding  the  testator  at  the  time  the 
will  was  made":  Perry  v.  Bowman,  151  111.  25,  37  N.  E.  680. 
"The  state  of  the  law  at  the  time  of  the  execution  of  a  will 
often  affords  material  assistance  in  arriving  at  the  intentions 
of  the  testator  when  they  would  otherwise  be  doubtful": 
Carpenter  v.  Browning,  98  111.  282.  As  the  language  of 
different  wills  is  so  varied  and  the  circumstances  surrounding 
the  testators  are  so  different,  decisions  in  will  construction 
cases  are  of  less  value  as  guides  or  authority  than  is  the  case 
upon  almost  any  other  subject  of  the  law.  Aside  from  settled 
general  rules  and  principles,  each  will  must  be  construed  in 
the  light  of  its  own  peculiar  phraseology  and  the  facts  and 
circumstances  surrounding  the  testator  at  the  time  of  its 
execution.  If  James  W.  Bradsby  had  said  in  his  will  that  he 
intended  '•*''  the  devise  over  should  be  defeated  only  in  case 
James  A.  Bradsby  left  children  born  of  his  body,  it  would 
have  been  a  valid  provision  and  effect  would  have  been  re- 
quired to  be  given  to  it.  If  such  was  his  intention,  and  it 
cle^irly  appears  from  the  will  itself  and  other  circumstances 
entitled  to  be  considered,  it  is  as  much  entitled  to  be  given 
effect  as  if  the  testator  had  expressed  his  intention  in  more 
explicit  terms.  Some  of  the  things  in  James  W.  Bradsby 's 
mind  at  the  time  he  made  his  will  are  so  clear  from  the  lan- 
guage used  by  him  as  not  to  be  the  subject  of  controversy. 
lie  did  not  intend  his  son  James  A.  Bradsby  to  have  an  abso- 
lute, unconditional  estate  in  fee  in  the  land  devised  by  the 
second  clause  of  the  will.  He  did  not  intend  to  vest  in  his 
son  an  estate  that  would  upon  his  death  go  by  inlieriianpc  to 
his  heirs  in  general.  The  fee  was  to  become  absolute  only  in 
the  event  the  son  left  children,  and  children  only  could  talvc 
it  by  inheritance  from  him  upon  his  death.  If  he  left  no 
children,  the  testator  directed  flint  the  title  in  fee  should  iro 
to  his  other  son  and  two  daughters.     Apparently  he  did  not 
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intend  the  land  to  pass  to  strangers  to  his  blood  by  the  failure 
of  James  A.  Bradsby  to  leave  children  by  birth.  At  the  time 
the  will  was  executed  and  at  the  time  the  testator  died  there 
was  no  statute  in  existence,  and  ne^er  had  been  one  in  this 
state,  authorizing  the  adoption  of  a  child  and  giving  it  the 
right  to  inherit  from  the  adopting  parent.  It  would  seem 
plain,  then,  the  testator  could  not  have  had  in  mind  any 
<'hildren  of  his  son  except  such  as  might  be  born  of  his  body. 
The  importance  of  the  circumstance  that  when  the  will  was 
.executed  there  was  no  adoption  act  in  this  state  is  not  affected 
bv  the  fact  that  it  was  held  in  the  Butterfield  case  (187  111. 
598,  79  Am.  St.  Rep.  246,  58  N.  E.  602,  52  L.  R.  A.  75)  that 
because  the  deed  was  made  before  there  was  any  adoption 
act  in  existence  constituted  no  valid  objection  to  the  adopted 
child  taking  the  land.  The  distinction  between  that  case  and 
this  one  in  that  respect  is  obvious.  In  the  Butterfield  case 
the  deed  directed  that  if  Adeline  Butterfield  died  leaving 
^'*^  no  child  or  children,  the  fee  should  go  to  and  vest  in 
her  "heirs  generally."  The  law  fixes  the  persons  who  are 
to  be  considered  heirs  of  a  deceased  person,  and  the  grantor 
in  the  deed  to  Adeline  Butterfield  not  indicating  any  inten- 
tion to  limit  the  estate  to  any  particular  class  of  heirs,  his 
intention  was  construed  to  be  that  the  land  should  go  to 
anyone  whom  the  law  made  an  heir  of  Adeline  Butterfield. 
In  the  case  at  bar  there  was  no  adoption  statute  when  the 
will  was  made  giving  a  man  the  right  to  adopt  the  child  of 
someone  else  as  his  own  child,  and  the  possibility  that  such  a 
thing  might  be  done  was  not  within  the  testator's  reasonable 
contemplation.  James  W.  Bradsby  no  doubt  intended  that 
the  fee  should  become  absolute  if  James  A.  Bradsby  died  leav- 
ing any  children,  but  in  the  state  of  the  law  at  the  time  he 
made  his  will  he  could  only  have  intended  children  born  of 
the  body  and  not  children  who  might  be  created  by  law. 

AVe  are  of  opinion  the  decree  of  the  circuit  court  was  cor- 
rect, and  it  is  affirmed. 


If  a  Will  MaTces  a  Provision  for  a  "Child  or  Children"  of  some  other 
person  than  the  testator,  the  ado]ited  child  of  such  person  is  not 
included,  unless  other  language  of  the  will  makes  it  clear  that  it  was 
so  intended:  Woodcock's  Appeal,  103  Me.  214,  125  Am.  St.  Eep.  291, 
and  see  cases  cited  in  the  cross-reference  note  thereto.  And  where 
a  testator  gives  a  certain  sum  to  his  executor  to  pay  the  income 
therefrom  to  his  nephew  "during  his  life,  and  upon  his  death  leaving 
a  child  or  children  surviving  him  to  pay  over  the  principal  of  said 
sum  to  such  child  or  children,"  and  in  case  of  the  nephew  "leaving 
no  cliildren  surviving  him,"  the  fund  to  "revert  to  and  become  a  part 
of"  the  residuary  estate,  the  expression  "leaving  a  child  or  children" 
refers  to  the  natural  offspring  of  the  life  beneficiary  and  not  to  his 
adoiitod  children:  Matter  of  Leask,  197  N.  Y.  193,  134  Am.  St.  Eep. 
866. 
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WILLIAMS  V.  ELLIOTT. 

[246  111.  548,  &2  N.  E.  960.] 

WILL — Fee  Limited  laj  Subsequent  Provision. — A  devise  of  an 
estate  in  fee  simple  may  be  limited  by  a  subsequent  valid  provision 
that  the  estate  shall  go  over  to  others  upon  the  happening  of  a  cer- 
tain contingency.  The  estate,  when  so  limited,  is  still  a  fee,  for  the 
reason  that  it  will  last  forever  if  the  contingency  does  not  happen, 
but  so  long  as  it  is  possible  that  the  contingency  may  happen,  it  is 
a  base  or  determinable  fee.     (p.  256.) 

WILL — Fee    Limited    by    Subsequent    Provision. — One  of  the  . 
conditions  upon  which  a  limitation  of  a  prior  devise  in  fee  may  law- 
fully rest  is  the  death  of  the  first  devisee  without  issue,  and  so  far 
as  an  executory  devise  depends  on  such  death  it  is  valid,     (p.  256.) 

WILL. — An  Executory  Devise  cannot  be  Created  if  the  estate 
given  to  the  first  devisee  is  such  that  he  can,  by  virtue  of  his  owner- 
ship, alienate  the  estate  in  fee.  An  executory  devise  is  indestructible 
by  any  act  of  the  owner  of  the  preceding  estate,     (p.  256.) 

WILL — Eemainder. — If  There  is  an  Absolute  Power  of  Dispo- 
sition in  the  first  devisee,  a  limitation  over  is  void  as  a  remainder, 
(p.  256.) 

WILL — Executory  Devises. — If  There  is  an  Absolute  Power  of 
disposition  in  the  first  devisee,  a  limitation  over  is  void  as  an  execu- 
tory devise,     (p.  256.) 

WILL — Executory  Devise. — Where  a  Testator  Makes  a  Devise 
to  his  niece  in  fee  simple,  subject  to  a  life  estate  in  his  wife,  a  sub- 
sequent provision  that  in  case  the  niece  "shall  not  dispose  of  the 
said  estate  devised  to  her,  by  will  or  otherwise,  before  her  death, 
and  should  die  without  issue,  seized  of  said  estate,  then  said  estate" 
shall  go  to  his  daughters,  is  void  as  an  attempted  executory  devise, 
(pp.  254,  257.) 

Sheean  &  Sheean,  for  the  plaintiff  in  error. 

Ealph  E.  Eaton  and  Franklin  J.  Stransky,  for  the  defend- 
ant in  error. 

549  CARTWRIGHT,  J.  John  Laughrin  died  on  March 
11,  1901,  leaving  a  last  will  and  testament,  dated  February 
26,  1884,  which  was  admitted  to  probate  in  the  county  court 
of  Jo  Daviess  ^^^  county.  By  the  will  he  devised  about  two 
hundred  and  sixty  acres  of  land  in  said  county  to  his  wife, 
Marsfaret  Laughrin,  for  life,  and  devised  the  remainder  after 
the  said  life  estate  as  follows:  ''Subject  to  the  provisions  of 
the  said  second  clause  of  my  will  and  the  rights  of  my  wife 
as  therein  specified,  I  give,  devise  and  bequeath  unto  my 
niece,  Phoebe  W.  Price,  and  unto  my  children,  Mary  Fitz- 
simmons,  Montana  Laughrin  and  Rachael  Laughrin,  share 
and  share  alike,  all  my  estate,  real,  personal  and  mixed,  of 
every  name  and  kind  and  wherever  situated,  that  exists  after 
the  decease  of  my  wife,  aforasaid,  to  have  and  to  hold  the 
same  unto  the  said  Phoebe  W.  Price,  Mary  Fitzsimmons, 
.Montana  Laur^hrin  and  Rachael  Laughrin,  and  their  heirs 
and  assigns  forever.     But  in  case  the  said  Phoebe  W.  Price 
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shall  not  dispose  of  the  said  estate  devised  to  her,  by  will  or 
otherwise,  before  her  death,  and  should  die  without  issue, 
seised  of  said  estate,  then  said  estate  herein  by  this  will  de- 
vised to  said  Phoebe  W.  Price  shall  go  to  and  vest  in  the  said 
Mary  Fitzsimmons,  Montana  Laup:hrih  and  Rnchael  Laucrhriii. 
share  and  share  alike,  to  be  held  by  them  and  their  heirs  and 
assigns  forever."  Rachael  Laughrin,  one  of  the  danuhters. 
became  the  wife  of  Alvin  0.  Elliott,  and  died  on  Novem- 
ber 10,  1899,  intestate,  leaving  her  husband  and  her  chil- 
dren. True  Elliott  and  Edna  Elliott,  surviving  her.  The 
testator  left  surviving  him  Margaret  Laughrin,  his  Avidow ; 
Montana,  his  daughter,  who  had  been  married  and  whose 
name  was  then  Montana  Williams ;  INIary  Fitzsimmons,  his 
daughter;  Edna  Elliott  and  True  Elliott,  his  grandchil- 
dren, and  Phoebe  W.  Price,  his  niece,  devisees  under  the 
will,  the  grandchilden  taking  the  place  of  their  mother  by 
virtue  of  the  statute.  Phoebe  W.  Price  died  intestate  in 
eTune,  1903,  without  having  disposed,  by  will  or  otherwise, 
of  the  land  devised  to  her,  and  she  left  her  sister,  Eliza 
Green,  her  only  heir  at  law.  Margaret  Laughrin  died  on 
February  15,  1907,  and  her  life  estate  terminated.  On  ]\lay 
15,  1909,  Montana  Williams  filed  her  bill  in  the  circuit 
'****  court  of  Jo  Daviess  county,  alleging  that  the  title  to 
said  lands  had  become  vested  in  herself  and  IMary  Fitzsim- 
mons, Edna  Elliott  and  True  Elliott  in  fee  simple,  making 
Eliza  Green  and  all  other  parties  interested  defendants  and 
praying  for  partition.  Eliza  Green  answered,  alleging  that 
Phoebe  W.  Price  became  seised,  by  virtue  of  the  will,  of 
an  estate  in  fee  simple  to  an  undivided  one-fourth  of  the 
lands,  subject  to  the  life  estate  of  the  widow ;  that  the  limita- 
tion over  in  case  she  should  die  without  issue,  seised  of  the 
estate  and  not  having  disposed  of  the  same  by  will  or  other- 
wise, was  void,  and  that  said  estate  was  then  vested  in  the 
said  defendant,  Eliza  Green,  as  only  heir  at  law  of  said  Phoebe 
W.  Price.  Eliza  Green  also  filed  a  cross-bill,  making  the  same 
averments  and  praying  for  partition  accordingly.  The  chan- 
cellor sustained  exceptions  to  the  said  answer  and  a  demurrer 
to  the  cross-bill,  and  ruled  said  defendant  to  file  a  sufficient 
answer  instanter.  She  stood  by  her  answer  and  cross-bill 
and  refused  to  answer  further,  whereupon  the  original  bill 
was  taken  as  confessed  by  her  and  the  cause  was  referred  to 
the  master  in  chancery.  Upon  the  coming  in  of  the  report 
of  the  master  the  chancellor  found  and  decreed  in  accordance 
with  the  allegations  and  prayer  of  the  original  bill.  Eliza 
Green  sued  out  a  writ  of  error  from  this  court  to  bring  the 
record  here  for  review,  and  joined  her  codefendants  with  her 
as  plaintiffs  in  error  by  virtue  of  the  statute.  The  parties 
having  all  been  brought  into  court,  an  order  of  severance  was, 
entered,  and  Eliza  Green  prosecutes  the  writ  of  error  alone. 
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By  the  will  the  testator  devised  to  his  niece  and  his  three 
daughters,  and  their  heirs  and  assigns  forever,  the  real  estate 
in  question  in  equal  shares,  subject  to  the  life  estate  of  his 
wife,  INlargaret  Laughrin,  This  devise  was  in  fee  simple,  but 
was  followed  by  a  provision  that  the  estate  devised  to  Phoebe 
W.  Price  should  go  to  the  three  daughters  in  equal  shares,  in 
fee  simple,  if  the  said  Phoebe  W.  Price  should  not  dispose  of 
said  estate,  by  will  or  otherwise,  '^^^  before  her  death,  and 
should  die  without  issue,  seised  of  said  estate.  If  the  execu- 
tory devise  was  valid,  the  plaintiff  in  error,  Eliza  Green,  has 
no  interest  in  the  real  estate,  but  if  it  was  void,  the  undivided 
one-fourth  descended  to  her  as  the  heir  at  law  of  Phoebe  W. 
Price. 

Although  an  estate  in  fee  simple  is  devised,  it  may  be 
limited  by  a  subsequent  valid  provision  that  the  estate  shall 
go  over  to  others  upon  the  happening  of  a  certain  contingency. 
The  estate,  when  so  limited,  is  still  a  fee,  for  the  reason  that 
it  will  last  forever  if  the  contingency  does  not  happen,  but 
so  long  as  it  is  possible  that  the  contingency  may  happen,  it 
is  a  base  or  determinable  fee.  One  of  the  contingencies  upon 
which  such  a  limitation  may  lawfully  rest  is  the  death  of  the 
first  devisee  without  issue,  and  so  far  as  the  executory  devise 
in  this  case  depended  upon  the  death  of  Phoebe  W.  Price 
witliout  issue,  it  was  valid:  Ackless  v.  Seekright,  Breese,  76; 
Summers  v.  Smith,  127  111.  645,  21  N.  E.  191;  Smith  v.  Kim- 
bell,  153  111.  368,  38  N.  E.  1029 ;  Strain  v.  Sweeny,  163  111. 
603,  45  N.  E.  201 ;  Lombard  v.  Witbeck.  173  111.  396,  51  N.  E. 
61 ;  Gannon  v.  Peterson,  193  111.  372,  62  N.  E.  210,  55  L.  R. 
A.  701 ;  Johnson  v.  Buck,  220  111.  226,  77  N.  E.  163. 

There  is,  however,  an  equally  unquestioned  rule  of  law 
that  an  executory  devise  cannot  be  created  if  the  estate  de- 
vised to  the  first  devisee  is  such  that  he  can,  by  virtue  of  his 
ownership,  alienate  the  estate  in  fee  simple.  An  executory 
devise  is  indestructible  by  any  act  of  the  owner  of  the  pre- 
ceding estate,  and  if  the  owner  of  a  determinable  fee  conveys 
in  fee,  the  determinable  quality  of  the  fee  follows  the  trans- 
fer: 4  Kent's  Commentaries,  10;  Smith  v.  Kimbell,  153  111. 
368,  38  "N.  E.  1029.  It  necessarily  follows  that  if  the  first 
■devisee  has  an  estate  which  he  can  convey  in  fee  simple  so  as 
to  destroy  an  attempted  limitation  over,  such  limitation  is 
void.  If  there  is  an  absolute  power  of  disposition  in  the  first 
devisee,  the  limitation  over  is  void  as  a  remainder  l)ecause  of 
the  preceding  fee,  since  a  remainder  implies  something  left, 
and  there  can  be  nothingjeft  after  a  devise  in  fee  simple.  It 
is  also  void  as  an  executory  devise  because  the  limitation  is 
inconsistent  ^^^  with  the  absolute  estate  or  power  of  disposi- 
tion:  4  Kent's  Commentaries,  270;  2  Redfield  on  Wills,  69; 
Welsch  V.  Belleville  Savings  Bank,  94  111.  191;  Hamlin  v. 
United  States  Express  Co.,  107  111.  443;  Wolfer  v.  Hemmer, 
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144  111.  554,  33  N.  E.  751.  The  majority  of  the  court  in  the 
case  of  Burton  v.  Gacrnon,  180  111.  345,  54  N.  E.  279,  did  not 
agree  that  a  simple  devise  to  the  heirs  at  law  of  the  testator, 
who  were  his  two  children,  coupled  with  the  limitation  over, 
carried  with  it  a  power  of  alienation  ft-ee  from  the  limitation, 
as  stated  in  the  opinion  filed,  but  the  decision  is  authority 
for  the  doctrine  that  where  there  is  an  absolute  power  of  dis- 
position an  attempted  executory  devise  is  void.  By  the  will 
in  this  case  Phoebe  W.  Price  had  an  absolute  power  of  disposi- 
tion of  the  estate  devised  to  her,  by  will  or  otherwise,  as  she 
might  choose,  freed  from  the  limitation  over,  and  the  at- 
tempted executory  devise  was  based  upon  the  contingency 
that  she  should  be  seised  of  the  estate  at  her  death  and  should 
not  have  disposed  of  the  same,  by  will  or  otherwise.  The 
attempted  executory  devise  was  therefore  void,  and  she  was 
vested  with  an  estate  in  fee  simple  in  the  lands,  subject  only 
to  the  life  estate  of  the  widow. 

In  the  case  of  Friedman  v.  Steiner,  107  111.  125,  there 
was  a  devise  of  the  rest  and  residue  of  the  estate  to  the  tes- 
tator's wife  and  unto  her  heirs  and  assigns  forever,  to  the 
total  exclusion  of  any  and  all  person  or  persons  whatsoever, 
but  upon  the  condition  that  if  she  should  die  intestate  and 
without  surviving  lawful  issue,  said  estate  should  be  con- 
verted into  money  by  the  executor  and  paid  as  directed  by 
the  will.  The  court  recognized  the  rule  that  an  executory 
devise  is  void  where  there  is  an  absolute  power  of  disposition 
given  by  the  will,  but  adjudged  that  the  widow  had  not  only 
a  determinable  fee,  but  was  clothed  with  unlimited  power  of 
alienation  in  fee  simple,  and  by  necessary  implication  from 
the  language  of  the  will  had  a  power  other  than  that  incident 
to  the  ownership  of  a  base  or  determinable  fee.  The  court 
found  in  the  will  the  power  ^^*  annexed  to  the  estate,  and, 
of  course,  a  power  of  sale  added  to  an  estate  does  not  increase 
the  estate:  Ducker  v.  Burnham,  146  111.  9,  37  Am.  St.  Rep. 
135,  34  N.  E.  558 ;  Walker  v.  Pritchard,  121  111.  221,  12  N.  E. 
336.  In  determining  the  estate  of  Mrs.  Steiner  the  court  held 
that  one  who  is  merely  the  owner  of  a  base  fee  can  convey  no 
more  but  that  she  had  power  to  convey  in  fee  simple,  or, 
dei'lining  to  exercise  the  power,  might  convey  the  determin- 
able fee  which  she  held.  Her  power  to  convey  in  fee  simple 
was  not  regarded  as  an  incident  of  her  ownership,  but  was  a 
}>ower  distinct  from  the  right  of  property.  In  Orr  v.  Yates, 
209  111.  222,  70  N.  E.  731,  the  court  said  that  so  far  as  the 
opinion  in  the  Friedman  case  (107  111.  125)  announced  a 
doctrine  different  from  the  established  one  concerning  the 
power  of  the  owner  of  a  determinable  fee  to  make  a  convey- 
ance, it  had  not  been  approved,  and  in  the  case  then  being 
considered  it  was  held  that  the  language,  ''if  not  disposed  of 
by  Mary  !Maria  Yates,"  could  not  be  coustnicd  to  give  her  an 
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unqualified  power  of  disposition  or  any  power  whatever,  and 
that  counsel  in  the  case  did  not  so  contend.  In  the  Friedman 
case,  and  perhaps  other  cases,  an  executory  devise  depending 
upon  intestacy  and  the  failure  of  issue  has  been  considered 
valid,  but  there  has  been  no  one  in  which  such  a  devise  has 
been  sustained  if  there  was  an  absolute  power  of  alienation 
in  fee  simple  by  the  first  devisee  at  his  own  discretion  and  as 
owner  of  the  estate. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the  cir- 
cuit court,  with  directions  to  overrule  the  exceptions  to  the 
answer  of  the  plaintiff  in  error,  Eliza  Green,  to  overrule  the 
demurrer  to  her  cross-bill  and  require  an  answer  thereto,  and 
to  proceed  further  in  accordance  with  the  views  expressed  in 
this  opinion. 


An  Executory  Devise  may  he  Limited  After  a  Fee  Simple;  but  in  such 
case  the  fee  must  be  made  determinable  on  some  contingent  event. 
It  must  be  provided  that  the  fee  is  to  cease,  and  the  executory  devise 
to  vest,  on  a  contingency  that  must  happen,  if  at  all,  within  a  life 
or  lives  in  being,  and  twenty-one  years  and  a  fraction  thereafter: 
Combs  V.  Combs,  67  Md.  11,  1  Am.  St.  Rep.  359.  A  disposition  of 
property  by  will  is  never  construed  as  an  executory  devise  when  it 
is  possible  to  give  it  effect  as  a  remainder:  Watson  v.  Smith,  110 
N.  C.  6,  28  Am.  St.  Rep.  665. 

Where  an  Estate  is  Devised  to  One  and  His  Heirs  and  Assigns  Forever, 
and  there  is  added  either  by  express  words  or  by  implication  an 
absolute  power  of  alienation,  the  limitation  over  is  void;  Gannon  v. 
Albright,  183  Mo.  238,  105  Am.  St.  Rep.  471;  Jackson  v.  Littell,  213 
Mo.  589,  127  Am.  St.  Rep.  620,  and  see  the  cases  cited  in  the  cross- 
reference  note  thereto. 

A  Devise  of  All  His  Property  by  the  Testator  to  His  Son,  with  a  provi- 
sion that  what  remains  at  the  latter's  death  shall  go  to  other  speci- 
fied persons,  does  not  cut  down  the  son's  interest  to  an  estate  for  life 
pure  and  simple,  nor  a  life  estate  with  a  power  of  disposal:  Galligan 
V.  McDonald,  20O  Mass.  299,  128  Am.  St.  Rep.  421. 

Where  a  Man  Devises  All  His  Property  to  His  Wife,  with  power  to 
convey,  and  in  the  clause  following  devises,  upon  her  death,  the 
estate  that  may  be  remaining  to  his  heirs  living  at  the  time  of  his 
decease,  the  will  creates  a  life  estate  in  the  wife  with  a  vested  re- 
mainder over  to  such  heirs:  Farlin  v.  Sanborn,  161  Mich,  615,  137  Am. 
St.   Rep.   525. 
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WAUGH  V.  GLOS. 

[246  111.  604,  92  N.  E.  974.] 

TOBBENS  LAW — ^Abstracts  as  ETfldence — Constitutional  Law. 

The  amendment  to  the  Illinois  Torrens  law  which  authorizes  the  ex- 
aminer to  receive  in  evidence,  without  the  sanction  of  an  oath,  ab- 
stracts of  title,  or  certified  copies  thereof,  made  in  the  ordinary 
course  of  business  by  abstractors,  is  constitutional,     (pp.  259,  260.) 

CONSTITUTIONAL  LAW— Rules  of  Evidence.— The  legisla- 
ture may  prescribe  rules  of  evidence  and  declare  that  a  fact  shall 
be  prima  facie  evidence  of  another  fact  which  it  has  a  tendency  to 
prove,     (p.  260.) 

CONSTITUTIONAL  LAW — Class  Legislation. — All  laws  are 
not  required  to  be  applicable  to  every  case,  but  every  law  must  apply 
uniformly  to  all  cases  in  which  it  is  applicable.  A  reasonable  classi- 
fication of  cases  to  which  a  statute  shall  apply  is  permissible,  (p. 
260.) 

TORRENS  LAW. — The  Legislature  may  Provide  a  Rule  of  Evi- 
dence for  proceedings  under  the  Torrens  system  of  registration  with- 
out extending  the  rule  to  all  forms  of  actions  in  which  the  title  to 
real  estate  is  involved,     (p.  261.) 

CONSTITUTIONAL  LAW— Submitting  Statutes  to  People.— 
Statutes  derive  their  force  from  the  legislature — the  constitutional 
authority — even  though  the  legislature  may  require  a  favorable  vote 
of  the  people  before  a  particular  statute  takes  effect.  When  it  does 
take  effect,  it  is  still  the  act  of  the  legislature,  and  is  subject  to 
repeal  or  amendment  by  that  body  without  a  vote  of  the  people, 
(p.  261.) 

TORRENS  LAW — Sufficiency  of  Evidence. — In  Applications 
under  the  Torrens  system  for  the  initial  registration  of  titles  in  fee 
simple,  it  is  not  sufficient  for  the  applicant  to  prove  only  such  a  title 
as  would  enable  him  to  maintain  a  bill  to  remove  a  cloud;  he  must 
establish  a  title  which  is  good  against  the  world.  But  he  is  not  re- 
quired to  show  the  invalidity  of  a  tax  deed  held  by  the  defendant; 
the  burden  of  establishing  its  validity  rests  upon  the  holder,  (pp. 
261,  262.) 

TORRENS  LAW — Costs. — The  Mere  Fact  That  a  Person  Ap- 
pears, introducing  no  evidence,  and  insists  upon  the  applicant  estab- 
lishing her  title  by  competent  evidence,  furnishes  no  reason  for 
charging  him  with  any  part  of  the  cost  of  the  proceeding,  (pp.  261, 
262.) 

TORRENS  LAW — Burden  of  Proof — Costs. — Upon  an  applica- 
tion to  register  title  the  burden  of  proving  the  validity  of  his  title 
is  upon  the  holder  of  a  tax  deed.  Neither  the  necessity  for  such  a 
proceeding  nor  the  cost  of  it  is  affected  by  a  tender  to  the  holder 
of  a  tax  title  who  introduced  no  evidence,  and  the  refusal  of  such 
tender,  if  made,  is  therefore  no  ground  for  charging  the  costs  against 
the  holder  of  such  title,     (p.  262.) 

John  R.  0  'Connor,  for  the  appellants. 

**^^  DUNN,  J.  This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Cook  county  reg-istering  title  to  real  estate.  The 
appellants'  case  rests  upon  two  abstracts  of  title  which  were 
admitted  in  evidence,  over  the  appellants'  objection,  under  the 
provisions  of  the  amendment  to  section  18  of  the  Torrens 
act,    adopted    in    1907    (Kurd's  Stats.  1909,  p.  533),  which 
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provides  that  the  examiner  may  receive  in  evidence  any- 
abstract  of  title,  or  certified  copy  thereof,  made  in  the  ordi- 
nary course  of  business  by  makers  of  abstracts.  The  first 
abstract  purported  to  have  been  made  hy  Handy  &  Co.,  was 
dated  December  30,  1889,  and  consisted  of  thirty-seven 
®**^  printed  pages,  the  only  written  words  thereon  being  the 
signature  at  the  end.  This  signature  was  identified,  but  there 
Avas  no  evidence  as  to  when,  where  or  under  what  circum- 
stances the  abstract  was  made.  The  only  witness  who  testified 
about  it  said  that  he  had  no  knowledge  of  when  it  was  made, 
and  had  never  seen  it  until  it  was  offered  in  evidence.  More- 
over, the  abstract  itself  purports  to  consist  of  copies  of  a 
number  of  distinct  examinations  of  title  made  at  different 
times,  some  of  them  by  persons,  other  than  Nandy  &  Co.,  not 
shown  to  be  makers  of  abstract,  whose  examinations  are  not 
shown  to  have  been  made  in  the  ordinary  course  of  business. 
The  other  abstract  was  made  by  the  recorder  of  Cook  county, 
and  a  witness  who  was  employed  as  an  abstract  maker  by  the 
recorder  testified  that  it  was  made  in  due  course  of  business. 
It  appeared,  however,  from  his  testimony  that  he  had  nothing 
to  do  with  the  making  of  the  abstract,  that  he  knew  nothing 
in  regard  to  any  order  given  for  it,  and  that  he  testified  merely 
from  an  examination  of  the  abstract  itself.  The  evidence  was 
not  sufficient  to  admit  either  of  the  abstracts  in  evidence. 

The  appellants  contend  that  the  amendment  of  1907,  which 
authorized  the  examiner  to  receive  abstracts  of  title  in  evi- 
dence, was  not  within  the  power  of  the  legislature,  because 
such  abstracts  constitute  evidence  given  without  the  sanction 
of  an  oath.  No  constitutional  restriction  upon  the  power  of 
the  legislature  in  this  respect  is  referred  to.  The  legislature 
may  prescribe  rules  of  evidence  and  declare  that  a  fact  shall 
be  prima  facie  evidence  of  another  fact  which  it  has  a  ten- 
dency to  prove:  People  v.  McBride,  234  111.  146,  123  Am.  St. 
Rep.  82,  84  N.  E.  865,  14  Ann.  Cas.  994;  Toledo  etc.  Ry.  Co. 
V.  Deacon,  63  111.  91;  Rockford  etc.  R.  R.  Co.  v.  Rogers,  62 
111.  346.  Private  entries  by  third  persons,  made  in  the  usual 
course  of  business,  are  in  many  cases  competent  evidence  ev(>n 
without  a  statute:  1  Greenleaf  on  Evidence,  sees.  115,  ll(i. 
120.  We  held  ^^"^  this  provision  free  from  constitutional 
objection  in  Brooke  v.  Glos,  243  III.  392,  134  Am.  St.  Rep.  374. 
90  N.  E.  751. 

It  is  also  insisted  that  the  amendment  violates  section  29 
of  article  6  of  the  constitution,  which  provides  that  all  laws 
relating  to  courts  shall  be  general  and  of  uniform  operation. 
All  laws  are  not  required  to  be  applical)le  to  every  case,  l)ut 
every  law  must  apply  uniformly  to  all  cases  in  which  it  is 
applicable.  A  reasonable  classilication  of  cases  to  which  a 
statute  shall  apply  is  permissi])le.  The  Torrens  system  of 
registration  of  land  titles  is    different    from    the    prevalent 
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method  of  recording;  the  manner  of  brinpring  lands  under 
such  system  must  be  provided  by  statute;  the  proceeding  is  of 
a  different  nature  from  the  ordinary  action  at  law  or  suit  in 
chancery;  and  we  cannot  say  that^the  le2:islature  acted  un- 
reasonably in  providing  for  a  rule  of  evidence  applicable  to 
tlie  proceeding  without  extending  it  to  all  other  forms  of 
action  in  which  the  title  to  real  estate  is  involved. 

The  contention  is  made  that  the  amendment  of  1907  never 
became  operative  because  not  submitted  to  a  vote  of  the  people. 
Tlie  amendment  did  not  provide  for  its  su1)mission  to  a  vote, 
but  the  claim  is  made  that  since  the  original  act  v/as  required 
to  be  adopted  by  a  vote  of  the  people  before  it  became  effec- 
tive, an  amendment  could  be  m.ade  effective  only  in  the  same 
way.  No  authority  cited  supports  the  proposition.  The 
legislature,  having  the  power  to  enact  the  statute,  was  not 
required  to  submit  it  to  a  vote  of  the  people  before  it  should 
become  effective.  Statutes  in  this  state  derive  their  force 
from  the  act  of  the  legislature — the  constitutional  authority — 
even  though  the  legislature  may  require  a  favorable  vote  of 
the  people  before  a  particular  statute  shall  take  effect.  When 
it  does  take  effect  it  is  still  the  act  of  the  legislature,  and  is 
subject  to  repeal  or  amendment  by  that  body  in  the  same  way 
as  any  other  statute. 

^^**  The  decree  directed  the  payment  of  a  fee  of  twenty-five 
dollars  for  making  the  examiner's  report  and  disposing  of  the 
objections  to  the  same,  to  be  paid  by  the  applicant  and  recov- 
ered of  the  appellant  Jacob  Glos,  and  this  is  objected  to.  The 
statute  (Kurd's  Stats.  1909,  sec.  108,  p.  547)  allows  to  the 
registrar  a  fee  of  fifteen  dollars  in  full  of  all  services  up  to 
the  granting  of  the  certificate  of  title,  and  provides  that  in 
proper  cases  the  court  may  direct  the  payment  of  such  further 
fees  by  the  applicant  or  any  defendant  as  it  may  determine. 
The  fee  of  fifteen  dollars  is  intended  to  cover  the  registrar's 
fees  in  ordinary  cases,  but  an  extraordinary  allowance  may 
be  made  in  proper  cases,  and  in  such  cases  the  court  may  direct 
l\v  whom  such  additional  allowance  shall  be  paid.  The  court 
found  the  costs  allowed  were  in  addition  to  the  costs  ordi- 
narily incurred  in  such  causes,  and  were  occasioned  by  the 
action  of  Jacob  Glos  in  appearing  before  the  examiner  and 
defending,  thus  causing  the  taking  of  testimony  and  the  mak- 
ing of  a  report  on  issues  not  ordinarily  involved  in  proceedings 
of  this  character.  In  applications  for  the  initial  registration 
of  title  in  fee  simple  it  is  not  sufficient  for  the  applicant  to 
prove  only  such  a  title  as  would  enable  him  to  maintain  a  bill 
to  remove  a  cloud.  lie  must  establish  a  title  wliieh  is  gocd 
auainst  the  world:  Glos  v.  Kinu'nian  &  Co.,  207  111.  26,  6!)  X. 
E.  632;  Glos  V.  Cessna.  207  111.  69.  69  N.  E.  634;  Brooke  v. 
Glos.  243  111.  392.  134  Am.  St.  Rop.  374.  90  N.  E.  751.  Jacob 
Glos  introduced  no  evidciice,  and  the  mere  fact  that  he  ap- 
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peared  and  insisted  upon  the  applicant  establishing  her  title 
by  competent  evidence  furnishes  no  reason  for  charging  him 
with  any  part  of  the  cost  of  the  proceedings.  Upon  an  appli- 
cation to  register  title  the  burden  of  proving  the  validity  of 
his  title  is  upon  the  holder  of  a  tax  deed.  Neither  the  neces- 
sity for  suf'h  a  proceeding  nor  the  cost  of  it  is  affected  by  a 
tender  to  the  holder  of  a  tax  title  who  introduced  no  evidence, 
and  the  refusal  of  such  tender,  if  made,  is  therefore  no  ground 
for  charging  the  costs  against  the  holder  of  such  title. 

**^'-*  It  is  further  argued  that  there  is  no  proof  of  the  in- 
validity of  the  appellants'  tax  deeds.  In  view  of  the  fact  that 
we  have  frequently  decided  that  it  is  not  incumbent  upon  the 
applicant  to  show  the  invalidity  of  a  tax  deed  held  by  a  de- 
fendant and  that  the  burden  of  establishing  its  validity  rests 
upon  the  holder,  the  point  requires  no  further  consideration: 
l\re]\rahon  v.  Rowley,  238  111.  31,  87  N.  E.  66 ;  Glos  v.  Holberg, 
220  111.  167,  77  N.  E.  80 ;  Glos  v.  Kingman  &  Co.,  207  111.  26, 
69  N.  E.  632. 

The  decree  is  reversed  and  the  cause  remanded. 

Vickers,  C.  J.,  Hand  and  Carter,  JJ.,  dissenting. 


The  Constituiionality  of  Statutes  Providing  for  Suits  Against  Unl-nown 
Owners  and  to  quiet  title  to  land  is  discussed  in  the  recent  case  of  Title  etc. 
Kestoration  Co.  v.  Kerrigan,  150  Cal.  289,  119  Am.  St.  Rep.  199;  and 
in  the  note  to  McClymond  v.  Noble,  87  Am.  St.  Rep.  358.  The  con- 
stitutionality of  the  Torrens  land  act  is  recognized  in  Robinson  v. 
Kerrigan,  151  Cal.  40,  121  Am.  St.  Rep.  90;  State  v.  Westfall,  85  Minn. 
4.37,  89  Am.  St.  Rep.  571;  People  v.  Simon,  176  111.  165,  68  Am.  St. 
Rep.  ]75;  but  denied  in  State  v.  Guilbert,  56  Ohio  St.  575,  60  Am.  St. 
Rep.   756. 

Section  18  of  the  Illinois  Act  Concerning  Land  Titles,  providing 
that  "the  examiner  may  receive  in  evidence  any  abstract  of  title  or 
certified  copy  thereof,  made  in  the  ordinary  course  of  business  by 
makers  of  abstracts;  but  the  same  shall  not  be  held  as  more  than 
prima  facie  evidence  of  title,  and  any  part  or  parts  thereof  may  be 
controverted  by  other  competent  proofs,"  is  constitutional:  Brooke 
V.  Glos,  243  111.  392,  134  Am.  St.  Kep.  374. 
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MARKLEY  v.  WESTERN   UNION   TELEGRAPH    COM- 
PANY. 

[144  Iowa,  105,  122  N.  W.  136.] 

NOTICE  OF  CI^IM — Proof  of  Service  on  Agent. — A  return  of 
service  of  a  claim  for  damages,  reciting  that  the  service  was  made 
on  the  duly  authorized  agent  of  the  defendant  corporation  at  a  named 
place,  is  not  inadmissible  in  evidence  because  involving  a  conclusion, 
(pp.  265,  266  ) 

NOTICE  OF  CLAIM — Proof  of  Service  by  Direct  Testimony. — 
The  service  of  a  claim  for  damages  may  be  proved  by  the  direct 
testimony  of  the  person  who  made  the  service,     (pp.  265,  266.) 

NOTICE  OF  CLAIM — Proof  of  Agency  of  Person  Served. — 
The  testimony  of  the  plaintiff  that  he  has  frequently  been  at  the 
defendant  telegraph  corporation's  office,  and  there  seen  a  certain  per- 
son (to  whom  the  plaintiff's  claim  for  damages  against  the  company 
has  been  presented)  transacting  telegraph  business,  is  admissible  to 
prove  his  agency,     (p.  266.) 

TELEGRAMS  —  Notice  of  Claim  —  Time  for  Presenting. — 
Where  a  telegram,  sent  on  December  28th,  is  not  delivered  to  the 
addressee  until  December  31st,  but  if  it  had  been  delivered  on  the 
29th  or  30th  he  would  have  sustained  no  injury,  his  presentation  of 
a  claim  for  damages  on  February  28th  is  a  compliance  with  the  stat- 
ute that  such  claims  must  be  presented  within  sixty  days  from  the 
time  the  cause  of  action  accrues,      (pp.  266,  267.) 

TELEGRAMS — Notice  of  Claim — Time  for  Presenting. — A  pro- 
vision indorsed  on  the  back  of  a  telegram  that  a  claim  for  negligent 
delaj'  must  be  presented  within  sixty  days  after  the  message  is  filed 
tor  transn'.ission  is  not  controlling  if  the  written  contract  is  not  pro- 
duced in  evidence,      (p.  267.) 

TELEGRAMS — Action  in  Tort  by  Sendee. — The  sendee  of  a 
telegram  may  bring  his  action  in  tort  for  a  ni'^^iigent  delay  in  deliver- 
ing the   message,      (p.   268.) 

TELEGRAMS— Notice  of  Clain— Time  for  Presenting.— Where 
the  sendee  of  a  telegram  --uos  in  tort  for  its  negligent  delivery,  a 
jirovision  on  the  liai'k  of  the  trlei^ram.  that  a  claim  for  negligence 
must  be  presented  within  sixty  days  after  the  message  is  filed  for 
transmission,  is  not  controlling.      (•  .  268.) 

(263) 
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TELEGRAMS — Notice  of  Claim — Tims  for  Presenting. — A 
statutory  provision  that  a  claim  for  damages  against  a  telegraph 
company  must  be  presented  within  sixty  days  from  the  time  the  cause 
of  action  accrues,  and  that  the  cause  may  be  continued  in  force  by 
presenting  a  claim  within  sixty  days  as  therein  provided,  cannot  be 
qualified  by  an  indorsement  on  the  message  that  claims  for  damages 
must  be  presented  within  sixty  days  after  the  message  is  filed  for 
transmission,     (p.  268.) 

Action  for  mental  suffering  occasioned  by  negligent  delay 
in  the  delivery  of  a  telegram.  The  court  dismissed  the  case 
at  the  close  of  plaintiff's  evidence,  and  entered  judgment  for 
costs  against  him.     The  plaintiff  appeals. 

George  W.  Bowen  and  J.  B.  MeCrary,  for  the  appellant. 

Lee  &  R-obb,  for  the  appellee. 

107  EVANS,  C.  J.  The  plaintiff  was  a  resident  of  Platts- 
mouth,  Nebraska,  at  the  time  of  the  occurrences  complained 
of  herein.  On  December  28,  1906,  at  about  9  :45  P.  M.,  the 
plaintiff's  brother  filed  with  the  defendant  at  Glidden,  Iowa, 
the  following  prepaid  message  for  immediate  transmission  to 
the  plaintiff:  "Mother  not  expected  to  live  until  morning. 
Come  at  once."  This  message  was  immediately  transmitted 
to  defendant's  operator  at  Plattsmouth,  but  was  not  delivered 
to  the  plaintiff  until  9  or  10  o'clock  A.  M.  of  December  31st. 
Thereupon  the  plaintiff  took  the  first  train,  leaving  his  home 
at  5  P.  M.,  on  the  same  day,  and  arriving  at  the  station  nearest 
his  mother's  home  at  11:30  P.  M.  Upon  such  arrival  he 
learned  that  his  mother  had  died  at  4  o'clock  that  day.  Ills 
petition  averred  that  on  February  27,  1907,  he  presented  his 
claim  in  writing  to  the  defendant  company  by  serving  written 
notice  thereof  upon  one  William  Clement,  its  agent  at  Platts- 
mouth, Nebraska,  and  that  he  likewise  presented  his  claim  to 
the  defendant  on  February  28,  1907,  by  serving  written  notice 
thereof  on  one  Flansburg,  the  agent  of  the  defendant  com- 
pany at  Glidden,  Iowa.  The  answer  of  the  defendant  was  a 
general  denial.  The  plaintiff  offered  evidence  tending  to 
support  all  the  allegations  of  his  petition.  The  trial  court 
ruled  out  all  evidence  offered  by  him  tending  to  prove  the  pre- 
sentation of  his  claim  on  February  27th  by  serving  written 
notice  upon  William  Clement.  That  such  claim  was  presented 
on  February  28th  by  serving  written  notice  upon  Flansburg 
Mt  Glidden  was  conceded  at  the  trial.  At  the  close  of  the  evi- 
dence the  trial  court  directed  a  verdict  on  the  ground  that 
the  plaintiff  had  not  prov-ed  a  presentation  of  his  claim  within 
sixty  days  from  the  time  his  cause  of  action  accrued,  as  re- 
cjuired  by  section  2164  of  the  Code.  The  only  controversy 
presented  to  us  turns  on  this  question. 

1.  The  plaintiff  attempted  to  prove  by  C.  D.  Qninton, 
*^*^"'  sheriff  of  Cass  Coiuity,  Nebraska,  that  he  had  served  the 


July,  1909.]     Markley  v.  Western  Union  Tel,  Co.        26S 

■written  notice  pleaded  by  plaintiff  upon  defendant's  agent 
at  Plattsmouth.  The  written  notice  contained  the  following 
indorsement  and  return:  "The  foregoing  notice  came  into  mv 
hands  for  service  on  the  twenty-fifth  day  of  February,  1907, 
and  on  the  twenty-seventh  day  of  February,  1907,  I  duly 
served  the  same  upon  the  Western  Union  Telegraph  Company 
by  reading  the  same  to  William  Clement,  their  duly  author- 
ized agent  at  Plattsmouth,  Nebraska,  and  delivering  to  him  a 
true  copy  thereof.  All  done  on  the  day  and  at  the  place 
above  written.  C.  D.  Quinton,  Sheriff  Cass  County,  Nebraska.  '^ 
This  return  was  not  sworn  to,  and  was  tlierefore  not  a 
sufficient  compliance  with  section  4681  of  the  Code,  which 
provides  that  such  proof  of  service  may  be  made  by  affidavit 
within  six  months.  To  avoid  the  necessity  of  producing  the 
sheriff  as  a  witness,  the  plaintiff  procured  a  stipulation  from 
defendant's  counsel,  to  the  effect  "that  if  C.  D.  Quinton. 
sheriff  of  Cass  county,  Nebraska,  were  present,  he  would 
testify  that  on  the  twenty-seventh  day  of  February,  1907,  he 
served  the  notice  in  question  upon  the  Western  Union  Tele- 
graph Company,  defendant  herein,  by  reading  the  same  to 
William  Clement,  their  duly  authorized  agent  in  Plattsmouth. 
Nebraska,  and  delivering  him  a  true  copy  thereof.  Said  evi- 
dence to  be  subject  to  objections  which  the  defendant  may 
press  at  the  time  the  exhibit  is  offered  in  evidence.  The  evi- 
dence to  have  the  same  force  and  effect  as  though  the  witness 
were  present  on  the  witness-stand,  testifying  to  the  above 
statements." 

The  plaintiff  offered  in  evidence  the  written  notice  referred 
to,  together  with  the  stipulation  of  counsel  in  reference  to 
the  testimony  of  the  sheriff.  Thereupon  the  defendant  ob- 
jected to  the  evidence  as  incompetent,  on  the  ground  that  the 
statement  that  "Clement  is  the  duly  authorized  agent  of  the 
defendant"  is  a  mere  conclusion  of  the  witness.  This  objec- 
tion was  sustained.  Thereupon  the  ^^^  plaintiff  was  recalled, 
and  the  following  questions  were  put  to  him  by  his  counsel, 
each  of  which  was  ruled  out  by  the  court  upon  objection  that 
the  same  was  incompetent  and  a  conclusion:  "Q.  Now,  Mr. 
Markley,  you  said  in  your  former  exainiuation  that  from  the 
time  you  commenced  to  work  for  Mr.  Espenberger  to  the  time 
of  receiving  this  telegram  that  you  were  frequently  at  the 
depot.  I  will  ask  you  if  you  saw  William  Clement  there? 
Q.  What  was  this  man  doing?  Q.  Do  you  know  who  the 
operator  at  Plattsmouth  was  for  the  Western  Union  Telegraph 
Company?  Q.  Did  you  see  any  one  outside  of  Mr.  Clement 
working  at  the  telegraph  office  designated  on  or  about  the 
27th  of  February,  1907.  and  before  and  after?  Q.  Have  you 
seen  Mr.  Clement  sending  telegrams  or  delivering  tdegfams 
from  the  office  of  the  Western  Union  Telegraph  Company, 
the  latter  part  of  February,  1907,  at  Plattsmouth,  Nebraska  ? ' '' 
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As  already  indicated,  none  of  these  questions  were  permitted 
by  the  court  to  be  answered. 

The  trial  court  erred  in  the  first  instance  in  sustaining 
objection  to  the  purported  testimony  of  the  sheriff.  That 
such  testimony  involved  a  conclusion  to  some  extent  may  be 
conceded.  But  it  was  such  a  conclusion  as  is  usually,  if  not 
necessarily,  involved  in  the  general  knowledge  obtained  by  the 
public-  as  to  the  identity  of  agents  of  corporations  dealing 
with  the  public.  Such  knowledge  is  usually  a  matter  of  in- 
ference, arising  from  the  apparent  agency,  and  it  is  sufficient 
prima  facie  proof  of  such  fact. 

The  purported  testimony  of  the  sheriff  would  have  been 
sufficient  in  form  to  constitute  an  official  return  upon  an 
original  notice.  It  would  have  been  sufficient  as  a  return  in 
this  case  if  it  had  been  verified  by  affidavit  within  six  months, 
as  required  by  section  4681.  We  can  see  no  good  reason  why 
the  same  ^^®  form  of  statement  could  not  properly  be  in- 
cluded in  the  form  of  direct  testimony. 

For  the  same  reason  the  questions  propounded  to  the  plain- 
tiff himself  as  a  witness  were  proper,  and  he  should  have 
been  permitted  to  answer  them,  in  view  of  the  then  state  of 
the  record.  The  plaintiff  had  previously  testified  that  he  had 
worked  for  three  months  within  one  block  of  defendant's  office 
at  Plattsmouth.  It  was  clearly  competent  for  him  to  testify 
on  the  subject  inquired  about.  The  questions  clearly  dis- 
closed their  purpose,  and  their  evident  tendency  was  to  prove 
that  Clement  was  in  charge  of  defendant's  office  at  Platts- 
mouth. That  would  be  sufficient  prima  facie  proof  of  agency, 
and  it  was  entirely  immaterial  whether  the  words  "duly  au- 
thorized" were  included  or  not. 

2.  The  theory  urged  by  the  defendant,  and  adopted  by  the 
trial  court,  was  that  plaintiff's  cause  of  action  accrued  on 
December  28,  1906,  and  that  the  presentation  of  his  claim  on 
February  28,  1907,  was  too  late  to  comply  with  the  following 
provision  of  section  2164:  "But  no  action  for  the  recovery 
of  such  damages  shall  be  maintained  unless  a  claim  therefor 
is  presented  in  writing  to  such  company,  officer  or  agent 
thereof  within  sixty  days  from  time  cause  of  action  accrues." 
If  it  were  conceded  that  the  defendant  was  negligent  as  a 
matter  of  law,  in  failing  to  deliver  the  message  to  the  plaintiff 
on  the  night  of  December  28th,  it  would  not  necessarily  follow- 
that  such  negligence  on  that  date  resulted  in  the  injury  of 
which  plaintiff  complains.  The  plaintift''s  claim  for  damages 
is  confined  to  mental  suffering  by  reason  of  his  failure  to  see 
his  mother  before  she  died.  It  is  manifest  from  the  evidence 
that,  if  the  message  had  been  delivered  on  the  29th  or  even 
on  the  30th,  the  plaintiff  could  have  reached  his  mother's 
bedside  in  time  to  have  seen  her  in  life,  and  the  particular 
injury  for  which  he  sues  would  have  been  ^^^  thus  avoided, 
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notwithstanding  negligent  delay  on  the  28th  or  29th.  Indeed, 
for  anght  that  appears  in  the  evidence,  if  the  telegram  had 
been  delivered  a  few  hours  earlier  on  the  31st,  such  injury 
would  not  have  resulted.  We  know  of  no  rule  that  would 
forbid  the  plaintiff  from  waiving  the  negligence  of  the  first 
days,  and  basing  his  right  of  recovery  upon  the  continuation 
of  negligence,  to  that  point  of  time  which  rendered  it  impossi- 
ble for  the  plaintiff  to  reach  his  mother's  bedside.  Be  that 
as  it  may,  it  is  clear  that  the  mere  act  of  negligent  delay  on  th(; 
part  of  the  company  would  not  give  rise  to  a  cause  of  action 
to  the  plaintiff  until  such  negligent  delay  became  the  proxi- 
mate cause  of  the  injury  complained  of. 

Taking  the  question  from  another  point  of  view,  it  cannot 
be  said  that  the  defendant  was  negligent  as  a  matter  of  law 
in  failing  to  deliver  the  message  on  the  night  of  December 
28th.  At  most  it  was  a  question  of  mixed  law  and  fact.  A 
jury  might  well  find  that,  if  it  had  delivered  the  message  on 
December  29th,  it  would  not  have  been  guilty  of  negligent 
delay.  Upon  that  theory  the  presentation  of  plaintiff's  claim 
on  February  27th  was  within  the  statutory  time. 

But  there  is  still  a  third  view  of  the  situation,  which  is 
quite  as  decisive  against  the  defendant.  Assuming  the  de- 
fendant to  have  been  guilty  of  negligent  delay  in  failing  to 
make  delivery  on  December  28th,  its  negligence  was  neverthe- 
less a  continuing  negligence  up  to  December  31st.  Its  iden- 
tity was  not  lost  by  its  persistent  continuation.  It  will  be 
noted  that  the  only  mental  suffering  for  which  the  plaintiff 
claims  damages  was  such  as  was  caused  by  his  failure  to  see 
his  mother  before  death.  For  this  particular  injury  he  could 
not  have  sued  on  December  29th  nor  on  December  30th,  be- 
cause on  such  days  the  opportunity  was  still  open  to  him  to 
reach  the  bedside.  From  whatever  point  we  view  the  case, 
therefore,  we  think  the  jury  could  have  found  that  plaintiff's 
'*^  presentation  of  his  claim  was  in  time  to  comply  with  the 
requirements  of  section  2164. 

3.  The  defendant  directs  our  attention  to  the  provisions  of 
the  contract,  indorsed  on  the  back  of  the  blank  form  upon 
which  the  message  was  written.  This  alleged  contract  calls 
for  a  presentation  of  the  claim  "within  sixty  days  after  the 
message  is  filed  with  the  company  for  transmission."  It 
contends  that  this  provision  is  controlling,  and  fixes  the  day 
from  which  the  sixty  days  shall  be  computed.  In  support  of 
this  contention  it  cites  Albers  v.  Western  Union  Tel.  Co.,  98 
Iowa.  51,  66  N.  W.  1040.  There  are  several  reasons  why  this 
contention  cannot  be  sustained.  The  first  is  that  the  contract 
was  not  introduced  in  evidence.  The  plaintiff  gave  oral 
evidence  of  the  contents  of  the  message,  and  no  reference  is 
made  to  such  contract  in  his  evidence.  Exhibit  "A"  is  re- 
ferred to  in  the  record,  but  neither  party  offered  it. 
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A  second  reason  is  that  the  plaintiff  was  the  sendee  of  the 
message,  and  brings  his  action  in  tort,  and  not  on  contract. 
This  he  had  a  right  to  do :  Cowan  v.  Western  Union  Tel.  Co., 
122  Iowa,  379,  101  Am.  St.  Rep.  268,  98  N.  W.  281,  64  L.  R. 
A.  545.  In  the  Albers  case  (98  Iowa,  51,  66  N.  W.  1040),  the 
plaintiff,  as  sender,  sued  upon  his  contract.  At  the  time  that 
ease  was  decided,  the  provision  of  section  2164,  which  we  have 
already  quoted,  was  not  in  effect. 

Taking  sections  2163  and  2164,  and  constniing  them  to- 
gether, they  create  a  cause  of  action  in  favor  of  the  plaintiff, 
notwitlistaiK.ling  "the  provisions  of  any  contract  to  the  con- 
trary." Under  section  2164  such  cause  of  action  may  be 
continued  in  force  by  presenting  a  claim  within  sixty  days  as 
therein  provided.  To  give  effect  to  the  provision  of  the  con- 
tract which  is  quoted  by  defendant  would  be  to  render  this 
provision  of  the  statute  nugatory,  and  its  enactment  quite 
useless.  It  would  also  enable  the  defendant  to  deprive  *^^  the 
plaintiff  of  a  part  of  the  statutory  time,  by  the  same  negligent 
delay  which  gives  rise  to  his  cause  of  action,  and  which  would 
keep  plaintiff'  in  ignorance  of  such  cause  of  action.  We  think 
it  was  the  intent  of  the  legislature  to  limit  the  right  of  the 
telegraph  company  in  this  respect  to  the  statutory  provision, 
and  that  it  is  not  competent  for  the  defendant  to  qualify  such 
provision  to  the  detriment  of  the  plaintiff. 

For  the  reasons  pointed  out,  the  judgment  below  must  be 
reversed. 


Telegrams. — As  to  the  Validity  of  a  Stipulation  in  a  Contract  for  the 
transmission  of  a  telegram  that  the  company  will  not  be  liable  for 
damages  in  any  case  if  the  claim  therefor  is  not  presented  in  writing 
within  sixty  days  after  the  message  is  filed  for  transmission,  see 
Hartzog  v.  Western  Union  Tel.  Co.,  84  Miss.  448,  105  Am.  St.  Rep. 
4.59;  Davis  v.  Western  Union  Tel.  Co.,  107  Ky.  527,  92  Am.  St.  Rep. 
371,  and  cases  cited  in  the  cross-reference  note  thereto.  In  Arkansas 
etc.  Ry.  Co.  v.  Stroude,  77  Ark.  109,  113  Am.  St.  Rep.  130,  it  is  af- 
firmed that  a  stipulation  in  a  telegram  requiring  notice  of  a  claim 
for  damages  to  be  given  within  sixty  days  after  sending  the  message 
as  a  condition  precedent  to  recovery  does  not  require  that  the  ad- 
dressee give  such  notice  before  he  could,  with  reasonable  diligence, 
ascertain  that  the  telegraph  company  had  failed  to  deliver  the  mes- 
sage. A  statute  requiring  a  claim  against  a  telegraph  company  for 
an  erroneous  transmission  or  an  unreasonable  delay  of  the  message 
to  be  presented  within  a  certain  time  does  not  apply  to  a  claim  for 
sending  a  fictitious  or  forged  message:  Wells  v.  Western  Union  Tel. 
Co.,  144  Iowa,  605,  post,  p.  317. 
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STATE  V.  DUFF. 
[144  Iowa,  142,  122  N.  W,  829.] 

ESCAPE  OF  PRISONEBr— Prosecution  for  Aiding— Evidence.— 

Where  one  on  trial  for  aiding  the  escape  of  a  prisoner  from  jail 
offers  evidence  that  the  prisoner  said  that  he  would  have  his  wife 
bring  him  tools  with  which  to  cut  the  bars,  the  state  may  show  by  her 
that  she  did  not  deliver  him  any  tools,     (p.  269.) 

APPEAL. — An  Objection  to  Evidence,  if  it  does  not  appear  in 
the  record,  does  not  require  consideration  on  appeal,     (p.  270.) 

ACCOMPLICE — Rule  for  Determining  Who  is.— A  general  rule 
for  determining  whether  a  witness  was  an  accomplice  in  a  crime  is 
to  determine  whether  he  could  be  indicted  and  convicted  of  the  same 
offense,     (p.  270.) 

ACCOMPLICE. — A  Prisoner  is  not  an  Accomplice  of  a  Person 

outside  the  jail  who  assists  him  to  escape,     (p.  270.) 

CRIMINAL  LAW. — An  Indeterminate  Sentence  Law  is  not  Un- 
constitutional in  providing  that  a  person  convicted  of  crime  shall  be 
sentenced  for  a  period  not  exceeding  the  maximum  statutory  penalty 
for  the  crime,     (p.  271.) 

CRIMINAL  LAW. — The  Constitutionality  of  an  Indeterminate 
Sentence  Law  is  not  affected  by  the  fact  that  the  board  of  parol  may 
lessen  the  term  of  imprisonment  by  a  parol,     (p.  271.) 

CRIMINAL  LAW — Indeterminate  Sentence. — The  Parol  of 
Prisoners  under  the  provisions  of  the  indeterminate  sentence  law 
docs  not  infringe  the  constitutional  right  of  the  governor  to  grant 
pardons  and  reprieves,     (p.  272.) 

The  defendant  was  convicted  of  the  crime  of  assisting  a 
prisoner  to  escape,  and  appeals. 

E.  R.  Acres  and  M.  J.  Carter,  for  the  appellant, 

H.  W.  Byers,  attorney  general,  and  Charles  W.  Lyon, 
assistant  attorney  general,  for  the  state. 

i4»  SHERWIN,  J.  The  evidence  tended  to  show  that  the 
defendant  delivered  to  one  Frank  H.  Curb,  who  was  lawfully 
detained  in  the  jail  of  Winneshiek  county,  four  steel  saws, 
with  which  said  Curb  attempted  to  effect  his  escape  from  said 
jail.  The  defendant  offered  evidence  to  the  effect  that  Curb 
had  said  to  a  witness  by  the  name  of  Riley  that  he  would 
have  his  wife  bring  him  saws  with  which  to  cut  away  th.' 
bars  that  detained  him.  In  rebuttal  the  state  was  permitted, 
over  the  defendant's  objection,  to  show  by  ]\Irs.  Curb,  the 
wife  of  Frank  II.  Curb,  that  she  had  not  delivered  any  saws 
to  her  husband  while  he  was  in  jail.  Her  evidence  on  this 
subject  was  clearly  competent  in  rebuttal  of  any  inference 
which  the  jury  might  have  drawn  from  the  relation  existing 
between  the  witness  and  Frank  li.  Curb,  and  from  the  testi- 
mony offered  by  the  defendant  al)ove  referred  to. 

John  Biaess,  who  was  deputy  slieriff  of  the  county,  testified 
as  to  a  conversation  that  he  liad  had  with  Duff",  and  in  con- 
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nection  with  his  testimony,  as  we  understand  the  record,  a 
notice  in  writinj^:  to  the  defendant,  stating  that  one  Kenyon 
would  be  introduced  as  a  witness  against  him,  and  relating- 
the  substance  of  the  testimony  that  would  be  given  by  him, 
was  offered  and  received  in  evidence.  Complaint  is  made  of 
this,  but  as  no  objection  to  the  testimony  or  exhibit  appears 
in  the  record,  it  requires  no  further  consideration. 

The  court  gave  no  instruction  on  the  subject  of  an  ^**  ac- 
complice, and  the  defendant  makes  the  claim  that  there  was 
error  in  neglecting  to  so  instruct ;  his  position  being  that  Curb 
and  he  were  accomplices  in  assisting  Curb  to  escape.  A  gen- 
eral rule  for  determining  whether  a  witness  is  an  accomplice 
or  not  is  to  determine  whether  he  could  have  been  indicted 
and  convicted  of  the  same  crime.  It  will  be  remembered  that 
Curb  was  the'  party  in  jail  whom  the  indictment  charged  the 
defendant  with  having  unlawfully  assisted  to  escape,  and  it 
is  very  evident  to  us  that  Curb  could  not  have  been  tried  on 
a  charge  of  having  assisted  himself  to  break  jail.  While  it  is 
true  that  section  4898  of  the  Code  makes  it  a  crime  to  break 
jail,  and  provides  punishment  therefor,  the  crime  for  which 
the  defendant  was  indicted  and  convicted  was  an  entirely 
separate  and  distinct  one,  defined  and  made  punishable  by  sec- 
tion 4894  of  the  Code. 

It  is  undoubtedly  true  that  if  Curb  had  assisted  some  other 
prisoner  confined  in  the  jail  to  escape,  and  at  the  same  time 
had  himself  escaped,  he  would  be  an  accomplice  with  the  party 
whom  he  assisted,  but  it  is  the  general  rule,  we  think,  that 
where  a  prisoner  is  aided  to  escape  by  an  outside  person,  the 
prisoner  is  not  an  accomplice  of  the  person,  or  persons,  who 
assisted  him  in  making  his  escape.  Such  is  the  holding  in 
Ash  v.  State,  81  Ala.  76,  1  South.  558 ;  Peeler  v.  State.  3  Tex. 
App.  533,  and  the  same  doctrine  is  announced  in  12  Cyc.  448. 
We  are  of  the  opinion,  therefore,  that  no  instruction  on  the 
subject  of  accomplice  was  required. 

The  trial  court  sentenced  the  defendant  to  a  term  in  the 
penitentiary  under  the  indeterminate  sentence  statute,  and 
as  the  punishment  provided  by  law  for  the  crime  of  which  the 
defendant  was  convicted  is  not  to  exceed  ten  years  in  the 
])enitentiary,  that  term  was  the  maximum  punishment  which 
could  be  inflicted.  The  defendant  says  that  the  statute 
^^''  under  which  the  defendant  was  sentenced  is  unconsti- 
tutional and  void,  "first,  because  it  takes  away  the  power 
vi'sted  in  the  courts,  and  vests  it  in  officers  appointed  by  the- 
governor;  second,  it  delegates  the  power  of  pardon  and  com- 
mutation of  sentence  vested  by  the  constitution  in  the  gov- 
ernor to  other  persons."  The  defendant  says  "that  tlie  statute 
under  which  the  defendant  was  sentenced  not  only  forced  the 
district  judge  to  pass  sentence  for  ten  years,  but  forced  him 
to  hand  the  defendant  over  to  the  control  of  three  men,  whO' 
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may  deprive  the  defendant  of  his  liberty  and  citizenship  for 
many  years."  We  are  unable  to  see  the  force  of  this  conten- 
tion. That  the  legislature  has  the  power  to  fix  the  punish- 
ment for  crime,  with  the  limitation  only  that  it  be  not  cruel 
or  excessive,  will  hardly  be  seriously-questioned.  And  if  the 
legislature  has  such  power,  it  may  surely  fix  a  definite  and 
certain  term  of  imprisonment  for  any  particular  crime,  and 
this  without  placing  any  discretion  in  the  hands  of  the  court 
whose  duty  it  is  to  carry  out  the  legislative  mandate.  Thus 
the  legislature  may  undoubtedly  provide  that  murder  in  the 
first  degree  shall  be  punishable  with  death,  or  with  life  im- 
prisonment, as  is  provided  by  our  own  Code,  and  if  this  may  be 
done,  it  must  necessarily  follow  that  the  indeterminate 
sentence  statute  violates  no  constitutional  right  of  the  defend- 
ant, and  violates  no  constitutional  guaranty  of  the  state  in 
providing  that  a  prisoner  convicted  of  crime  shall  be  sentenced 
to  the  penitentiary  for  a  period  not  exceeding  the  maximum 
statutory  penalty  for  the  crime.  In  State  v.  Perkins,  143 
Iowa,  55,  120  N.  W.  62,  21  L.  R.  A.,  N.  S..  931,  we  held  that 
while  the  trial  court  has  the  power  under  the  law  to  imprison 
in  the  penitentiary  by  the  terms  of  the  indeterminate  statute, 
it  is  denied  the  power  to  fix  the  term  of  imprisonment,  and 
that  such  terra  is  the  maximum  term  provided  for  the  pun- 
ishment of  the  crime.  This  holding  is  in  accord  with  the 
general  trend  of  authority,  and  we  have  no  disposition  to  re- 
cede therefrom :  See  cases  cited  in  State  v.  Perkins,  153  Iowa, 
55,  120  N.  W.  62,  21  L.  R.  A.,  N.  S.,  931.  ^^e  xhat  there  is 
no  uncertainty  in  the  sentence  is. manifest  from  the  fact  that 
it  is  for  the  maximum  term,  and  of  this  the  defendant  cannot 
complain  if  the  legislature  has  the  power  to  fix  such  term. 
The  fact  that  the  board  of  parol  may  lessen  this  term  by  a 
parol  under  the  terms  of  the  statute  does  not,  in  our  judg- 
ment, afi'ect  the  constitutionality  of  the  act.  But  even  if  it 
did,  the  defendant  is  in  no  position  to  complain,  because  any 
act  of  the  board  in  liis  behalf  must  necessarily  lessen  the 
maximum  punishment  provided  by  the  statute.  If  the  legis- 
lature may  fix  a  definite  punishment  for  any  crime,  it  must 
logically  follow  that  the  indeterminate  sentence  statute  no 
more  deprives  the  court  of  the  power  vested  in  it  by  the  con- 
stitution than  does  any  other  statute  fixing  a  definite  punish- 
ment; for  if,  as  in  the  case  of  murder,  the  trial  court  is  bound 
by  the  statute  to  impose  the  death  penalty  under  certain 
conditions,  it  may  just  as  certainly  and  constitutionally  be 
compelled  to  obey  the  mandate  of  the  statute  in  any  other 
given  case:  State  v.  Ilockett,  70  Iowa,  442,  30  N.  W.  742. 
Nor  is  there  any  merit  in  the  appellant's  contention  that 
the  statute  under  considi^ration  delegates  the  power  to  grant 
reprieves,  commutations  and  pardons  to  the  board  of  parol  in 
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violation  of  the  constitution  ^rantinp:  snch  power  to  the  gov- 
ernor. Section  5718-al8,  Code  Supplement  of  1907,  provides 
that  the  board  of  parol  shall  have  power  to  establish  rules 
and  regulations  under  which  it  may  allow  prisoners  within 
tlie  penitentiaries,  other  than  specific  ones,  to  go  upon  parol 
outside  of  the  penitentiary  buildings,  but  to  remain  while  on 
parol  in  the  legal  custody  of  the  wardens  of  the  peniten- 
tiaries, and  under  the  control  of  the  board  of  parol,  subject  at 
any  time  to  be  taken  back  and  confined  within  the  peniten- 
tiary. Section  5718-al9  authorizes  the  board  to  institute 
inquiries  in  regard  to  any  prisoner,  or  application  for  pardon, 
final  discharge,  or  parol,  and  section  5718-a20  authorizes  the 
board  of  parol  to  recommend  to  the  governor  the  discharge  of 
*^''  any  prisoner  from  further  liability  under  his  sentence. 
There  is  nothing  in  the  statute  conferring  power  upon  tha 
board  of  parol  to  reprieve,  pardon  or  commute  the  sentence 
of  any  man  confined  in  the  penitentiary,  and  in  addition  to 
this  section  5718-a21  of  the  supplement  expressly  provides 
that  nothing  in  the  act  "shall  be  construed  as  impairing  the 
power  of  the  governor,  under  the  constitution,  to  grant  a 
reprieve,  pardons  or  commutations  of  sentence  in  any  case." 
That  the  parol  of  prisoners  under  the  provisions  of  the  inde- 
terminate sentence  law  does  not  infringe  the  constitutional 
right  of  the  governor  to  grant  pardons,  reprieves,  etc.,  is 
supported* by  the  undoubted  weiirht  of  authority:  See  State 
V.  Peters.  43  Ohio  St.  629,  4  N.  E.  81;  Miller  v.  State,  149  Ind. 
1)07.  49  N.  E.  894.  40  L.  R.  A.  109;  People  v.  Warden,  39 
]\Iisc.  Rep.  113,  78  N.  Y.  Supp.  907 ;  People  v.  Madden,  120 
App.  Div.  338,  105  N.  Y.  Supp.  554 ;  People  v.  Mallary,  195 
111.  582,  88  Am.  St.  Rep.  212,  63  N.  E.  508;  Murphy  v.  Com- 
monwealth, 172  Mass.  264,  70  Am.  St.  Rep.  266,  52  N.  E.  505, 
43  L.  R.  A.  154. 

We  find  no  error  in  the  record,  and  the  judgment  is  there- 
fore affirmed. 
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I.     Introductory  Remarks. 

In  criminal  trials  it  offen  happens  that  the  only  testimony  on 
which  the  prosecution  can  rely  for  a  conviction  is  that  of  a  witness 
who,  in  some  manner,  was  concerned  with  the  commission  of  the 
crime  charged,  either  by  taking  a  leading  part  in  its  commission; 
or  (2)  by  counseling,  advising,  aiding  or  abetting  the  defendant  to 
commit  it;  or  (3)  by  some  act  or  omission  becoming,  legally,  parti- 
ceps  criminis  after  the  crime  was  committed.  The  witness,  therefore, 
is,  in  strict  legal  propriety,  either  a  principal,  or  an  accessory  before 
or  after  the  fact:  Bouvier's  Law  Dictionary,  tit.  "Accomplice,"  ed. 
1897,  p.  62;  1  Bishop's  New  Criminal  Procedure,  par.  1159;  People 
V.  Josselyn,  39  Cal.  303;  Cross  v.  People,  47  111.  152,  95  Am.  Dec.  474; 
Dunn  V.  People,  29  N,  Y.  523,  86  Am.  Dec.  319;  Watson  v.  State,  9 
Tex.  App.   237. 

In  order  that  the  defendant's  legal  right  to  a  "fair  and  impartial 
trial"  may  be  fully  protected,  and  his  attorney  be  satisfied  in  his 
own  mind  that  the  testimony  against  his  client  is  that  of  a  witness 
who,  in  some  manner,  was  concerned  with  the  crime  for  which  the 
accused  is  being  tried,  it  devolves  upon  him  to  urge  upon  the  court 
the  fact  that  the  witness  is  an  "accomplice."  For  in  the  many  states 
there  are  statutory  provisions  to  the  effect  that  a  conviction  cannot 
be  had  on  the  testimony  of  an  "accomplice,"  unless  he  is  corroborated 
by  other  evidence  which  in  itself,  and  without  the  aid  of  the  testi- 
mony of  the  accomplice,"  tends  to  connect  the  defendant  with  the 
commission  of  the  crime:  People  v.  Lynch,  122  Cal.  501,  55  Pac.  248; 
State  v.  Smith,  102  Iowa,  656,  72  N.  W.  279;  and,  in  those  states 
wherein  the  common  law  prevails,  the  judges  generally  caution  juries 
against  convictions  upon  the  uncorroborated  testimony  of  accom- 
plices: 4  Elliott  on  Evidence,  par.  2780;  Bouvier's  Law  Dictionary, 
tit.  "Accomplice";  Commonwealth  v.  Holmes,  127  Mass.  424,  34  Am. 
Kep.  391. 

It  is  therefore  apparent  that  the  point  urged  upon  the  court  to  take 
cognizance  of  the  fact  that  the  witness  is  an  accomplice  is  solely 
for  the  purpose  of  forcing  the  prosecution  to  introduce  corroborative 
testimony  connecting  or  tending  to  connect  the  defendant  with  the 
crime;  :ind,  in  the  event  that  corroborative  testimony  is  not  intro- 
duced, to  move  for  the  dismissal  of  the  iiHlictment  and  the  discharge 
of  the  defendant:  Chapman  v.  State,  112  Ga.  56,  37  S.  E.  102;  State 
v.  Lawlor,  2S  Minn.  216.  9  X.  W.  (iStS;  State  v.  Clements,  82  :\rinn. 
4:',4.  S.-)  X.  \V.  229;  People  v.  Ogle,  1U4  ^i'.  Y.  511,  11  N.  E.  53;  House 
v.  .State,  1.1  Tex.  App.  522. 
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n.    Definition  of  Accomplice. 

In  criminal  law  an  "accomplice"  is  one  who  is  concerned  in  the 
commission  of  a  crime;  and  the  term  in  its  fullness  includes  in  its 
meaning  all  persons  who  have  been  concerned  in  its  commission, 
whether  they  are  considered  in  its  strict  legal  propriety  as  principals 
or  merely  as  accessories  before  or  after  the  fact:  Cross  v.  People,  47 
111.  152,  95  Am.  Dec,  474;  State  v.  Reader,  60  Iowa,  527,  15  N.  W. 
423;  Commonwealth  v.  Follansbee,  155  Mass.  274,  29  N.  E.  471;  People 
V.  McGuire,  135  N.  Y.  639,  32  N.  E.  146;  Smith  v.  State,  37  Tex. 
Cr.   488,  36   S.   W.  586. 

"An  accomplice  is  any  person  who  has  participated  in  the  commis- 
sion of  a  crime,  whether  as  principal  offender  or  accessory,  or  in  any 
other  manner  which  makes  him  particeps  criminis":  Ortis  v.  State,. 
18  Tex.  App.  282.  He  "is  a  person  who  either  as  principal  or  accessory 
is  connected  with  a  crime  by  unlawful  act  or  omission  on  his  part, 
transpiring  either  before,  at  the  time,  or  after  the  commission  of 
the  offense;  and  whether  or  not  he  was  present  and  participated  in 
the  crime":  Schwartz  v.  State,  38  Tex.  Cr.  App.  26,  40  S.  W.  976. 
"a-u  accomplice  is  one  of  many  equally  concerned  in  a  felony":  Cross- 
V.  People,  47  111.  152,  95  Am.  Dee.  474. 

III.     General  Rule  for  Determining  Who  is  an  Accomplice. 

a.  Statement  of  Eule. — In  the  states  wherein  the  statutes  are  ex- 
plicit, it  is  not  difficult  for  the  courts  to  determine  whether  a  par- 
ticular witness  in  a  particular  case  is  or  is  not  an  "accomplice,"  but 
wherever  the  statutes  are  silent  upon  the  subject,  the  courts  have 
been  called  upon  to  decide  the  point.  It  has  been  uniformly  recog- 
nized that  the  general  rule  to  determine  whether  a  witness  is  or  is 
not  an  accomplice  is  the  question:  "Could  the  witness  himself  have 
been  indicted  for  the  same  offense,  either  as  principal  or  accessory?" 
State  V.  Jones,  115  Iowa,  113,  88  N.  W.  196,  To  the  same  effect,  "see 
Stone  V.  State,  118  Ga.  705,  98  Am.  St.  Rep.  145,  and  note,  45  S.  E. 
630;  State  v.  Duff,  144  Iowa,  142,  ante,  p.  269,  122  N.  W,  829,  24  L, 
R.  A.,  N.  S.,  625;  Levering  v.  State,  132  Ky.  666,  136  Am.  St.  Rep. 
192,  117   S.  W.  253. 

b.  Evidence  to  Show  One  an  Accomplice, — Only  a  preponderance  of 
evidence  is  necessary  to  show  that  a  witness  for  the  prosecution 
comes  within  the  rule  of  accomplice  testimony:  State  v.  Smith,  102 
Iowa,  656,  72  N.  W.  279;  Herring  v.  State  (Tex.  Cr.  App.),  42  S.  W. 
301;  Moore  v.  State,  47  Tex,  Cr.  410,  83  S.  W.  1117;  Williams  v.  State 
(Tex.  Cr.  App.),  85  S.  W.  1142. 

IV,     persons  Standing  in  Particular  Relation  to  Crime. 

a.  Principals  or  Accessories  Before  or  After  the  Fact, — The  term 
"accomplice"  is  used  principally  in  the  law  of  evidence,  not,  how- 
ever, as  denoting  any  particular  degree  of  guilt  or  any  special  con- 
nection with  the  crime.  The  term  is  generally  applied  to  those  who 
are  admitted  to  give  evidence  against  their  feliuw  criminals  for  tno 
furtherance  of  justice:   Cross  'v.  People,  47  ill.  152,  95  Am.  Dec,  474. 

The  common  law  made  a  distinction  between  principals  of  the  first 
and  second  de^'ree,  and  between  accessories  before  and  after  the 
fact:  2  Coolcy's  Blackstone,  4th  ed.,  p.  1240.  This  distinction,  how- 
ever, by  statute,  in  most  states,  has  boen  abolished;  so  that  all  who 
participate  in  the  comniisiiiuu  of  a  crime  are  equally  guilty,  and  this,. 
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whether  they  do  so  as  principals,  aiders  and  abetters,  or  as  ac- 
cessories: Hudspeth  v.  State,  50  Ark.  534,  9  S.  W.  1;  People  v.  Hoag- 
land,  138  Cal.  338,  71  Pac.  359;  Gatlin  v.  State,  40  Tex.  Cr.  116,  4& 
S.  W.  87. 

Nearly  all  authorities  agree  that  everyZTne  who  participates  in  th« 
commission  of  a  crime,  whether  as  principal  or  as  accessory  before 
the  fact,  is  an  accomplice  within  the  rules  of  accomplice  testimony; 
but  the  authorities  are  not  agreed  whether  an  accessory  after  the 
fact  is  an  accomplice.  It  should  be  remembered  that  the  phraseology 
of  the  statutes  providing  for  the  degree  of  relationship  of  fellow- 
criminals,  and  the  effect  of  their  testimony,  varies  considerably;  and 
we  believe  that  the  disagreement  among  the  authorities  regarding 
accessories  after  the  fact  is  due  to  statutory  phraseology. 

Some  courts  hold  that  one  who  knows  that  a  crime  has  been  com- 
mitted and  harbors  the  criminal  is  an  accomplice,  whose  testimony 
must  be  corroborated:  Polk  v.  State,  36  Ark.  117;  Gatlin  v.  State,  40 
Vex.  Cr.  116,  49  S.  W.  87;  but  the  contrary  view,  namely,  that  an 
accessory  after  the  fact  is  not  an  accomplice  and  his  testimony  need 
not  be  corroborated  is  taken  in  Lowery  v.  State,  72  Ga.  649;  Allen  v. 
State,  74  Ga.  769;  State  v.  Jones,  115  Iowa,  113,  88  N.  W.  196;  State 
V.  Umble,  115  Mo.  452,  22  S.  Vv^.  378;  State  v.  Philips,  18  S.  D.  1, 
M  N.  W.  171,  5  Ann.  Gas.  760;  People  t.  Chadwick,  7  Utah,  134,  25 
Pac.  737. 

In  Leavering  v.  Commonwealth,  132  Ky.  666,  136  Am.  St.  Eep. 
192,  117  S.  W.  253,  holding  that  an  accessory  after  the  fact  is  not  an 
accomplice  whose  testimony  must  be  corroborated,  the  court  «ays: 
"The  words  'accomplice,'  'accessory,'  and  'aider  and  abetter,'  are  often 
used  indiscriminately  and  interchangeably  by  courts  and  text-book 
writers  on  criminal  law.  But  an  'accomplice'  may  be  one  of  the 
principal  actors,  or  an  aider  and  abetter,  or  an  accessory  before  the 
fact.  The  word  includes  in  its  meaning  all  persons  who  participate 
in  the  commission  of  a  crime,  whether  they  so  participate  as  prin- 
cipals, aiders  and  abetters,  or  accessories  before  the  fact:  Miller  v. 
Commonwealth,  78  Ky.  15,  39  Am.  Eep.  194;  Elliott  on  Evidence,  sec. 
2785;  1  Russell  on  Crimes,  sec.  26.  It  is  commonly  applied,  as  in  the 
Code  of  Criminal  Practice,  to  a  witness,  and  is  not  so  often  used  in 
describing  a  person  accused  of  crime.  Usually  when  persons  are 
spoken  of  by  courts  in  connection  with  the  commission  of  an  offense, 
they  are  mentioned  as  principals,  accessories,  or  aiders  or  abetters, 
although  the  word  'accomplice'  would  be  equally  as  appropriate. 
But  if,  in  the  course  of  the  trial,  either  of  these  persons  is  put  upon 
the  witness-stand,  and  a  question  comes  up  as  to  the  necessity  of 
corroborating  his  testimony,  he  will  be  spoken  of  as  an  accomplice, 
although  he  may  in  fact  be  a  joint  principal,  or  an  accessory,  or 
an  aider  and  abetter.  And  so  it  is  that  the  Criminal  Code  of  Practice 
'  (Section  241),  following  the  precedents  in  this  respect,  speaks  of  an 
accomplice  as  a  witness.  But  to  constitute  one  either  a  principal, 
an  accessory,  an  aider  and  abetter,  or  an  accomplice,  he  must  do 
something;    must   take    some    part;    must   perform   some    act,    or   owe 

some  duty  to  the  person  in  danger The  prevailing  and  better 

practice,  and  the  one  we  approve,  is  that  an  accessory  after  the  fact 
is  not  an  accomplice  requiring  corroboration  of  his  evidence." 

b.  Persons  Feigning  Crime  to  Detect  Others. — It  is  an  elementary 
principle   that    criminal    intent    is    a    necessary    ingredient    of    crime. 
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and  is  essential  to  render  one  an  accomplice;  hence  it  follows  that 
when  this  element  is  lacking,  a  witness  is  not  an  accomplice.  Thus, 
a  detective  who  enters  into  communication  with  criminals  for  the 
purpose  of  discovering  and  making  known  their  crimes,  and  who 
acts  throughout  with  that  original  purpose,  is  not  an  "accomplice": 
People  V.  Bolanger,  71  Cal.  17,  11  Pac,  799,  801;  State  v.  MoKean. 
36  Iowa,  343,  14  Am.  Eep.  530;  State  v.  Douglas.  26  Nev.  196,  99 
Am.  St.  Eep.  688,  65  Pac.  802.  If  the  prosecuting  witness  in  a 
trial  of  theft  of  cattle  had  the  consent  of  the  owner  thereof  to  join 
in  the  theft,  this  constituted  him  merely  a  detective,  and  not  an 
accomplice:  Sanchez  v.  State,  48  Tex.  Cr,  591,  122  Am.  St.  Rep. 
772,  90  S.  W.  641.  And  a  person  buying  a  lottery  ticket  for  the 
purpose  of  detecting  and  punishing  a  vendor,  where  the  sale  is 
prohibited,  is  not  an  "accomplice":  People  v.  Noelke,  94  N.  Y. 
137,  4€   Am.   Rep.   128. 

c.  Persons  Coerced  into  Committing  Crime. — A  child  who  par- 
ticipates in  a  criminal  offense  under  threats  and  coercion  is  not 
an  "accomplice":  People  v.  Miller,  66  Cal.  468,  6  Pac.  99;  nor  is  one 
an  "accomplice"  who,  through  fear  of  immediate  danger  to  life  or 
member,  conceals  the  commission  of  a  crime:  Green  v.  State,  51 
Ark.  189,  10  S.  W.  266;  Burns  v.  State,  89  Ga.  527,  15  S.  E.  748; 
Webb  V.  State  (Tex.  Cr.  App.),  60  S.  W.  961. 

d.  Person  Having  Belief  or  Knowledge  of  Crime. — Moreover,  mere 
knowledge  or  belief,  that  a  crime  is  about  to  be,  or  has  been, 
committed,  and  the  concealment  of  such  fact  by  a  witness,  does  not 
render  him  an  accomplice  of  the  defendant.  It  must  be  shown 
that  he  had  some  guilty  connection  with  the  crime:  Martin  v. 
State,  47  Tex.  Cr.  App.  29,  83  S.  W.  390. 

In  a  prosecution  for  murder,  the  only  witness  who  was  present 
when  the  killing  was  done,  and  who  was  in  jail,  not  as  a  defendant, 
but  as  a  witness,  told  the  defendant  where  the  deceased  was  con- 
cealed. The  witness  made  no  effort  to  prevent  the  killing,  and  con- 
cealed the  murder  until  he  was  arrested.  He  also  denied  that  he 
was  present  at  the  time  of  the  murder  to  defendant's  attorney, 
claiming  to  have  done  so  under  threats.  It  was  held  that  the  facts 
were  sufficient  to  raise  the  issue  as  to  whether  he  was  or  was  not 
an  accomplice:   Mosely  v.  State  (Tex.  Cr.  App.),  67  S.  W.  103. 

In  State  v.  Jones,  115  Iowa.  113.  88  N.  W.  196,  a  witness  testified 
that  the  defendant  called  him  into  a  room  and  said,  "I  have  got 
the  old  man's  money,  and  I  give  you  your  share."  The  witness 
never  talked  with  the  defendant  about  committing  a  crime,  nor  did 
lie  know  at  the  time  he  received  the  money  what  it  was  for.  He 
supposed  from  what  the  defendant  said  when  he  gave  him  the  money 
that  it  was  in  the  nature  of  "hush  money."  When,  however,  the 
witness  was  arrested  for  the  crime,  he  returned  the  money  to  the 
defendant.  Subsequently,  on  the  advice  of  his  attorney,  the  wit- 
ness pleaded  guilty  to  an  indictment  for  receiving  stolen  property. 
Tlie  indictment  against  the  defendant  was  for  larceny  from  the  per- 
son. The  court  held  that,  in  view  of  the  fact  that  the  witness 
couhl  not  have  been  indicted  for  larceny,  he  was  not  an  accomplice 
of   the    (leftMidant. 

In  (•;inii.l)ell  v.  State,  42  Tex.  Cr.  App.  27,  57  S.  W.  2SS.  the  witness 
testified  that  lie  took  the  defendant  to  his  place  of  luipinrss.  and 
there    stated    to    him    that    if    he    would    bring    back    the    goods,    he 
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would  let  him  go,  but  if  not,  he  would  hand  him  over  to  the  sheriff; 
that  the  defendant  was  told  what  had  been  stolen,  and  he  said  he 
would  go  and  bring  them  back,  and  he  did  so.  It  was  held  that 
the  failure  of  the  trial  court  to  charge  that  the  witness  was  an 
accomplice,  and  as  to  the  law  of  accomplice  testimony,  was  reversible 
error,  because  the  witness  could  have  been  indicted  for  compounding 
the  criminal  offense. 

e.  Person  Concealing  Crime. — ^If  a  witness  conceals  a  crime  for 
his  own  safety,  but  not  to  shield  the  criminal,  he  is  not  an  accom- 
plice of  the  defendant:  McFalls  v.  State,  66  Ark.  16,  48  S.  VV. 
49'2;  Parker  v.  State,  40  Tex.  Cr.  119,  49  S.  W.  80;  Prewett  v. 
State,  41  Tex.  Cr.  262,  53  S.  W.  879;  Webb  t.  State  (Tex.  Cr. 
App.),  60  S.  W.  961;  Martia  v.  State,  44  Tex.  Cr.  279,  70  S.  W.  973; 
Jenkins  v.  State,  49  Tex.  Cr.  457,  122  Am.  St.  Eep.  812,  93  S.  W. 
726.  Mere  silence  in  the  presence  of  a  crime,  or  mere  failure  to 
inform  the  officers  of  the  law  when  one  has  learned  of  the  com- 
mission of  a  crime,  does  not  make  one  an  accomplice:  Butt  v.  State, 
81  Ark.  173,  118  Am.  St.  Rep.  42,  98  S.  W.  740. 

The  fact  that  children  are  present  when  their  father  is  killed  by 
their  mother  and  her  father,  and  that  they  say  nothing  about  the 
crime,  does  not  make  them  accomplices:  Martin  v.  State,  44  Tex 
Cr.  279,  70  S.  W.  973. 

f.  Persons  Morally  Guilty. — A  participant  in  an  offense,  how- 
ever morally  guilty  he  may  be,  whose  participation  in  the  offense 
does  not  render  him  liable  to  indictment,  is  BOt  regarded  as  an 
accomplice:  Springer  r.  State,  102  Ga.  447,  30  S.  E.  971;  Harless 
v.  United  States,  1  Ind.  Ter.  447,  45  S.  W.  133;  State  v.  Smith, 
99  Iowa,  26,  61  Am.  St.  Rep.  219,  68  N.  W.  428;  Short  v.  Common- 
wealth, 25  Ky.  Law  Rep.  451,  76  S.  W.  11;  People  v.  Hendrickson, 
53  Mich.  525,  18  N.  W.  169;  State  v.  Douglas,  26  Neb.  196,  99 
Am.  St.  Rep.  688,  65  Pac.  802;  Smart  v.  State,  112  Tenn.  539,  80 
S.  W.  586;  Sanchez  v.  State,  48  Tex.  Cr.  591,  122  Am.  St.  Rep. 
722,  90  S.  W.  641. 

V.    Participation  In  Particular  Crimes. 

a.  In  Abortion. — The  courts  of  most  states  strictly  adhere  to  the 
general  rule  to  determine  whether  a  particular  witness  in  a  particular 
crime  is  or  is  not  an  "accomplice,"  namely,  "could  the  witness  have 
been  indicted  for  the  same  offense,  either  as  principal  or  accessory"? 
Subdivision  III,  ante.  Hence  they  hold  that  a  woman,  although 
consenting  to  the  commission  of  an  abortion  upon  herself,  cannot 
be  regarded  as  an  "accomplice":  State  v.  Smith.  99  Iowa,  26,  61 
Am.  St.  Rep.  219,  68  N.  W.  428;  Peoples  v.  Commonwealth,  87 
Ky.  487,  9  S.  W.  509,  910;  Commonwealth  v.  Follansbee,  155  Mass. 
274,  29  N.  E.  471;  Dunn  v.  People,  29  N.  Y.  523,  8G  Am.  Dec.  319; 
People  V.  Vedder,  98  N.  Y.  630;  Ferguson  v.  Moore,  98  Tenn.  342, 
39   S.  W.  341;   Smart  v.   State,   112  Tenn.   539,  80  S.   W.   586. 

In  California  and  Ohio,  however,  the  courts  have  expressed  the 
contrary  view,  namely,  that  a  woman  who  consents  to  the  commis- 
sion of  an  abortion  upon  herself  is  an  accomplice:  People  v.  Jos- 
selyn,  39  Cal.  393;  State  v.  McCoy,  52  Ohio  St.  157,  39  N.  E.  316. 
These  decisions  appear  to  be  governed  by  the  express  terms  oi 
statutes  existing  in  the  respective  states. 
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In  the  case  of  People  v.  Balkwell,  143  Cal.  259,  76  Pac.  1017,  it 
was  held  that  a  woman  friend  of  the  one  who  submitted  to  an 
operation  for  an  abortion,  who  at  all  times  dissuaded  her  from 
having  the  operation  performed,  did  not,  merely  by  accompanying 
her  to  the  house  of  the  one  who  performed  the  operation,  become 
an   "accomplice." 

In  the  case  of  People  v.  Mcaonegal,  136  N.  Y.  62,  32  N.  E.  616, 
it  was  held  that  the  material  witness  for  the  prosecution,  who  had 
been  an  intimate  companion  of  the  woman  desirous  of  having  an 
operation  performed  upon  herself  to  bring  about  a  miscarriage,  and 
who  knew  of  the  latter's  pregnancy  as  well  as  desire  to  bring 
about  a  miscarriage,  but  did  not  aid  nor  advise,  nor  was  present 
in  the  room  when  the  operation  was  performed,  did*  not  become 
an  "accomplice"  of  the  defendant,  even  though  the  witness  did 
accompany  her  friend  to  his  house. 

In  order  to  constitute  a  third  person  an  "accomplice,"  he  must 
have  knowledge  of  the  object  of  the  person  whom  he  assists  or 
encourages  to  seek  criminal  relief  (Commonwealth  v.  Adams,  127 
Mass.  15),  and  knowledge  of  the  object  of  the  person  who  renders 
the  criminal  relief,  that  is,  performs  the  crime:  Commonwealth  v. 
Follansbee,  155  Mass.  274,  29  N.  E.  471. 

A  father  testified  that  the  defendant  on  trial  for  an  attempt 
to  produce  a  criminal  miscarriage  told  him  of  his  daughter's  preg- 
nancy, and  suggested  that  he  (defendant)  could  give  her  a  drug 
that  would  remove  it.  The  father  thereupon  replied,  "All  right; 
anything  to  save  my  child."  It  was  held  to  be  sufficient  encourage- 
ment to  render  the  father  an  "accomplice"  of  defendant:  Watson 
V.  State,  9  Tex.  App.  237. 

b.  In  Adultery  and  Fornication. — The  opinions  of  the  courts  are 
unanimous  that  a  man  and  woman  guilty  of  illicit  sexual  inter- 
course with  each  other  are  accomplices  of  one  another,  when  the 
woman  freely  and  voluntarily  consents  to  the  act:  State  v.  Scott, 
28  Or.  331,  42  Pac.  1;  Merritt  v.  State,  12  Tex.  App.  203;  Spencer 
v.  State,  31  Tex.  64;  Townser  v.  State,  58  Tex.  Cr.  453,  137  Am. 
St.  Eep.  976,  126  S.  W.  572. 

It  should  be  borne  in  mind,  however,  that  there  are  instances 
when  the  woman  neither  freely  nor  voluntarily  consents  to  the  act 
of  illicit  intercourse,  as,  for  instance,  in  case  of  seduction  under 
promise  of  marriage,  rape  and  incest,  in  which  event  she  is  not 
an  accomplice:  State  v.  Henderson,  84  Iowa,  161,  50  N.  "W.  758; 
Schwartz  v.  State,  65  Neb.  196,  91  N.  W.  190;  Mullinix  v.  State 
(Tex.  Cr.  App.),  26  S.  W.  504. 

A  noteworthy  decision  regarding  accomplices  in  adultery  is  State 
V.  Ean,  90  Iowa,  534,  5*  N.  W.  898.  It  appeared  that  the  de- 
fendant, a  married  man,  and  one  O.  procured  two  rooms  opening 
into  each  other,  and  they  were  visited  by  two  women.  The  de 
fendant  and  one  of  the  women  occupied  one  of  the  rooms  most 
of  the  night.  It  was  held  that  O.  was  not  an  accomplice  of  the 
defendant.  Mr.  Justice  Kinne  said:  "O.  may  have  been  guilty  ol 
a  crime  himself,  independent  of  defendant;  but,  however  that  may 
be,  O.  had  no  part  in  inducing  or  assisting  the  defendant  in  com- 
mitting the  crime  of  adultery." 

c.  In  Bribery  and  Compounding  Crime. — It  may  be  stated  as  a 
general  rule,  that  a  person  offering,  giving  or  paying  a  bribe  is  as 
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accomplice  of  the  person  who  receives  it,  particularly  wherever 
the  statutes  make  it  a  crime  for  a  person  to  oflFer,  give  or  pay,  and 
a  crime  for  a  person  to  receive  a  bribe:  People  v.  Bissert,  75  N.  Y. 
Supp.  630,  affirmed  in  172  N.  Y.  643,  65  N.  E.  1120;  State  v.  Carr, 
2S  Or.  389,  42  Pac.  215;  Ruffin  v.  State,  36  Tex.  Cr.  App.  565,  38 
S.  \V.  1G9.  But  wherever  the  statutes  are  silent,  either  as  to  the 
person  who  offers,  gives  or  pays  the  bribe,  or  as  to  the  person  who 
receives,  the  one  is  not  an  accomplica-  of  the  other:  State  v.  Quin- 
lan,  40  Minn.  55,  41  N.  W.  299;  Chenault  v.  State,  46  Tex.  Cr. 
351,  81  S.  W.  971. 

In  a  prosecution  for  bribery  it  was  charged  that  the  defendant, 
a  state  senator,  paid  another  state  senator  money  to  vote  for  a 
bill.  A  witness  for  the  state  testified  that  early  in  the  session  of 
the  legislature  the  defendant,  himself  (the  witness)  and  other 
senators  were  together,  and  one  of  them  suggested  that  they  com- 
bine to  make  money  by  selling  their  votes  for  or  against  the  passage 
of  bills.  The  defendant  made  a  memorandum  of  these  senators 
whom  he  thought  he  could  induce  to  or  would  voluntarily  join  in 
such  scheme,  and  the  witness  left  the  room  and  did  not  return.  It 
was  held  that  the  witness  was  not  an  accomplice:  Butt  v.  State,  81 
Ark.  173,  118  Am.  St.  Rep.  42,  98  S.  W.  723. 

All  parties  who  participate  in  forging  a  deed  are  accomplices  of 
each  other:  Preston  v.  State,  40  Tex.  Cr.  72,  48  S.  W.  581.  An 
inmate  of  a  disorderly  house  cannot  be  indicted  for  keeping  one, 
hence  she  is  not  an  accomplice  of  the  keeper  thereof:  Stone  v.  State, 
47  Tex.  Cr.  575,  85  S.  W.  808. 

d.  In  Burglary  and  Robbery. — In  Johnson  v.  State,  92  Ga.  577, 
20  S.  E.  8,  it  was  held  that  "where  there  was  no  evidence  con- 
necting the  accused  with  the  alleged  burglary,  except  the  testimony 
of  two  witnesses  who  admitted  that  they  were  accomplices  in  the 
burglary,  and  the  state  sought  to  corroborate  the  accomplices  by 
showing  that  a  garment  found  on  the  person  of  the  accused  recently 
after  the  commission  of  the  offense  was  a  part  of  the  goods  taken 
from  the  broken  building  by  the  burglars,  evidence  which  fails  to 
identify  the  garment  as  such,  with  reasonable  certainty,  is  not 
suflii-ient  corroboration;  the  owner  of  the  goods  having  testified  as 
a  witness  in  behalf  of  the  state,  and  the  record  showing  no  reason 
or  explanation  why  he  failed  to  testify  to  the  identity,  or  to  a 
description  by  which  the  identity  might  appear.  In  consequence  of 
this  failure  to  corroborate  the  accomplices  the  evidence  was  in- 
sufficient to  warrant  the  verdict,  and  it  was  error  not  to  grant  a 
new  trial." 

In  Parker  v.  State,  40  Tex.  Cr.  App.  119,  49  S.  W.  80,  a  robbery 
case,  it  appears  that  one  of  the  witnesses,  named  Carley,  in  behalf 
of  tlie  state,  testified  that  he  was  in  jail  when  the  defendant  was 
put  in  jail,  and  he  continued  to  be  in  jail  up  to  the  time  of  the 
defendant's  trial.  While  in  jail,  the  witness  stated  that  the  de- 
fendant confessed  to  him  that  he  had  shot  and  killed  the  victim 
for  the  purpose  of  robbery;  that  he  got  some  two  thousand  eight 
luindred  dollars  from  him,  which  he  had  buried  in  a  particular  spot, 
which  he  described  to  the  witness,  and  gave  him  a  diagram  by 
which  he  could  find  the  place  wliere  the  money  was  bunod;  that 
tlie  information  was  impaittnl  to  the  witness  with  the  understanding 
that   when  he  got   out   of   jail   he   was   to   find   the   money   and   take 
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a  portion  of  it  for  his  trouble,  and  give  the  balance  to  the  wife  of 
the  defendant.  The  witness  also  stated  that  they  took  one  Wilson. 
who  was  also  in  jail,  into  their  confidence  who  was  to  assist  in 
getting  the  money.  The  witness  proved  that  he  never  procured 
or  received  any  of  the  money,  and  never  went  to  the  place  where 
it  was  said  to  have  been  hidden;  that  he  did  not  tell  anybody  but 
Wilson  about  it;  and  that  he  would  not  have  told  anybody.  Do 
the  facts  stated  constitute  the  witness  an  accomplice?  "We  under- 
stand," said  the  court,  "the  term  'accomplice'  to  mean  some  person 
connected  with  the  crime  by  unlawful  act  or  omission  on  his  part, 
transpiring  either  before,  at  the  time  of,  or  after  the  commission 
of  the  offense;  and  the  general  rule  requires  that  he  be  either  a 
principal,  accomplice,  or  accessory,  technically  speaking.  There  is 
no  pretense  here  that  the  witness  Carley  knew  anything  of  the 
offense  until  after  it  was  committed.  He  was  in  jail  at  the  time 
of  its  commission,  so  that  there  can  be  no  claim  that  he  was  either 
a  principal  or  an  accomplice;  that  is,  one  who,  before  the  act, 
advises  or  encourages  the  principal  to  do  the  act.  Was  he  an  ac- 
cessory? The  record  tends  to  show  that  the  homicide  was  com- 
mitted for  the  purpose  of  robbery,  and  it  is  no  offense,  by  our 
statute,  to  receive  property  taken  in  the  perpetration  of  robbery, 
as  it  is  in  theft.  So  that  there  could  be  no  conspiracy  to  commit 
the  offense  of  receiving  property  acquired  by  means  of  robbery, 
as  there  could  be  in  the  case  of  theft.  Nor  did  the  witness  agree 
to  do  or  perform  any  act,  in  aid  of  the  defendant,  to  evade  a  trial, 
which  would  have  made  him  a  technical  accessory  in  the  original 
offense  of  murder;  and  the  fact  is  that  he  did  nothing,  either  by 
himself  or  by  another.  No  money  is  shown  to  have  been  dis- 
covered by  anyone,  much  less  by  witness,  in  the  place  where  de- 
fendant, according  to  the  witness,  stated  it  had  been  concealed, 
nor  in  any  other  place.  In  our  opinion  the  witness  Carley  was  not 
an   accomplice." 

If  upon  a  prosecution  for  burglary  it  appears  that  the  prosecut-' 
ing  witness  informed  the  accused  that  he  would  not  prosecute  him 
if  he  would  return  the  goods  taken,  but  did  not  promise  him 
immunity  in  the  sense  that  he  would  testify  falsely  for  him,  or 
would  do  any  act  for  the  purpose  of  concealing  him  or  suppressing 
the  crime,  such  prosecuting  witnesss  is  not  an  accomplice,  so  as  to 
exclude  him  from  giving  corroborative  testimony:  Holley  v.  State. 
49  Tex.  Cr.  306,  122  Am.  St.  Eep.  810,  92  S.  W.  422. 

e.  In  Escape  of  Prisoner. — One  who  uses  tools  taken  to  a  jail  for 
the  aid  of  his  fellow-prisoner  to  escape  is  not  necessarily  an  ac- 
complice in  the  conveyance  of  such  tools  within  the  rules  of  ac- 
complice testimony:  Peeler  v.  State,  3  Tex.  App.  533.  Nor  is  a 
prisoner  an  accomplice  of  a  person  whom  he  procures  to  convey  into 
the  jail  an  instrument  to  facilitate  the  escape  of  the  prisoner:  Ash 
V.  State,  81  Ala.  76,  1  South.  558.  But  it  is  held  that  a  prisoner 
who  assists  the  defendants  to  liberate  others  from  confinement,  and 
himself  escapes,  though  the  original  plan  did  not  contemplate  his 
escape,  is  an  accomplice  in  the  rescue,  who  must  be  corroborated: 
Hillian  v.  State,  50  Ark.  523,  8  S.  W\  834.  Parties  who  aid  the 
principal  in  a  crime  to  elude  punishment,  but  not  to  ovinle  cupturo 
or  escape,  are  not  accomplices:  People  v.  Dunn,  53  liuu,  3Sl,  tJ 
N.  Y.  Supp.  805. 
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Where  a  prisoner  gave  another  prisoner  tools  by  means  of  whicb 
the  latter  effected  his  escape,  and  taking  advantage  of  the  avenues 
of  escape  other  prisoners  freed  themselves,  it  was  held  that  the 
witnesses  who  were  not  concerned  in  the  making  of  th«  avenues 
of  escape  were  not  accomplices  of  the  one  furnishing  the  tools: 
Veal  v.  State,  56  Tex.  Cr.  220,  120  S.  W.  173. 

A  prisoner  is  not  an  accomplice  of  a  person  outside  the  jail  who 
assists  him  to  escape:  State  v.  Duff,  144  Iowa,  142,  ante,  p.  269, 
122  N.  W.  829. 

f.  In  Gambling  and  Wagering. — The  question  sometimes  arises, 
in  cases  of  gambling  and  wagering,  whether  a  witness  for  the  state 
is  or  is  not  an  accomplice.  In  some  states  the  courts  have  held  that 
participants  in  gambling  are  accomplices,  and  hence  no  convictiona 
can  be  had  on  their  sole  testimony:  Davidson  v.  State,  33  Ala. 
350;  State  v.  Davis,  38  Ark.  581;  State  v.  Light,  17  Or.  358,  21 
Fac.  132.  But  in  Kentucky  it  has  been  decided  that  players  at 
an  unlawful  game  of  cards  are  each  guilty  of  a  separate  offense, 
hence  not  accomplices  of  each  other:  Commonwealth  v.  Bossie,  100 
Ky,  151,  37  S.  W.  844,  And  in  Texas  it  has  been  affirmed  that 
persons  who  engage  in  the  same  games  of  faro,  monte,  pool,  or  the 
like  are  several  and  not  joint  offenders,  hence  not  accomplices  of 
each  other:  Stone  v.  State,  3  Tex.   App.   675. 

One  who  joins  in  the  game  of  tenpins,  but  is  in  no  way  inter- 
ested in  the  betting  or  the  result,  is  not  an  accomplice:  Bass  t. 
State,  37  Ala.  469.  And  one  who  takes  no  part  in  a  game  of 
cards,  but  is  in  partnership  with  one  of  the  betting  players,  is  an 
accomplice:   English  t.   State,   35  Ala.  428. 

Police  officers  who  frequent  gambling  resorts  for  the  purpose  of 
securing  evidence  are  not  accomplices  as  a  matter  of  law.  They 
must  be  regarded  as  feigned  accomplices:  Commonwealth  v.  Baker,. 
155  Mass.  287,  29  N.  E.  512. 

One  who  is  a  stakeholder  cannot  be  regarded  as  an  accomplice  in 
the  offense  of  betting  on  the  result  of  an  election:  Schwartz  v.  State, 
38  Tex.  Cr.  26,  40  S.  W.  976. 

g.  In  Incest. — The  crime  of  incest  is  generally  regulated  by  statute; 
and  wherever  the  statute  requires  corroboration  of  an  accomplice's 
testimony  before  a  conviction  can  be  had,  the  courts  have  unanimously 
decided  that,  if  a  woman  freely  and  voluntarily  consents,  and  is  of 
legal  age  when  consenting,  to  incestuous  intercourse,  she  is  an  accom- 
plice of  the  man,  and  hence  her  testimony  must  be  corroborated: 
Solomon  v.  State,  113  Ga.  192,  38  S.  E.  332;  Yother  v.  State,  120  Ga. 
204,  47  S.  E.  555;  Whidby  v.  State,  121  Ga.  588,  49  S.  E.  811;  State 
V.  Streeter,  20  Nev.  403,  22  Pac.  758;  State  v.  Kellar,  8  N.  D.  563,  73 
Am.  St.  Kep.  776,  80  N.  W.  476;  State  v.  Jarvis,  20  Or.  437,  23  Am. 
St.  Rep.  141,  26  Pac.  302;  State  v.  Mungeon,  20  S.  D.  612,  108  N.  W. 
552;  Shelley  v.  State,  95  Tenn.  152,  49  Am.  St.  Rep.  926,  31  S.  W.  492; 
Dodson  V.  State,  24  Tex.  App.  514,  6  S.  W.  548;  Stewart  v.  State,  35 
Tex.  Cr.  174,  60  Am.  St.  Rep.  35,  32  S.  W.  766;  Clark  v.  State,  39  Tex. 
Cr.  179,  73  Am.  St.  Rep.  918,  45  S.  W.  576;  Clifton  v.  State,  46  Tex. 
Cr.  18,  108  Am.  St.  Rep.  983,  79  S.  W.  824;  Wadkins  v.  State,  58  Tex. 
Cr.  110,  137  Am.  St.  Rep.  922,  124  S.  W.  959;  State  v.  Dana,  59  Vt. 
614,  10  Atl.  727. 

In  the  event,  ho\Ycver.  that  the  woman  is  not  of  legal  age  or  has 
not  freely  and   voluntarily   coiisouted   to  the  incestuous  relation,  but. 
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on  the  contrary,  the  man  resorted  to  force  or  threats,  or  by  duress, 
fraud  or  undue  influence  subjugated  her  to  his  will,  she  must  be  re- 
garded as  a  victim  rather  than  an  accomplice:  Smith  v.  State,  108  Ala. 
1,  15  Am.  St.  Eep.  140,  19  South.  306;  Gaston  v.  State  (Ark.),  128 
S.  W.  1033;  People  v.  Stratton,  141  Cal.  604,  75  Pac.  166;  State  v. 
Chambers,  87  Iowa,  1,  43  Am.  St.  Eep.  349,  53  N.  W.  1090;  State  v. 
Kouhns,  103  Iowa.  720,  73  N.  W.  353;  Schwartz  v.  State.  65  Neb.  196, 
91  N.  W.  190;  Bridges  v.  State,  80  Neb.  91,  113  N.  W.  1048;  Mercer  v. 
State,  17  Tex.  App.  452;  Mullinix  v.  State  (Tex.  Cr.  App.),  26  S.  W. 
504;  State  v.  Aker,  54  Wash.  342,  103  Pac.  420,  18  Ann.  Cas.  972; 
Porath  V.  State,  90  Wis.  527,  48  Am.  St.  Kep.  954,  63  N.  W.  1061. 

Where  no  statute  exists  requiring  corroboration  of  an  accomplice's 
testimony,  and  a  jury  gives  sufficient  weight  and  relies  upon  the  cred- 
ibility of  the  witness,  a  conviction  of  the  defendant  for  incest  may  be 
upheld,  even  though  she  was  an  accomplice:  Brown  v.  State,  42  Fla. 
184,  27  South.  869;  State  v.  Aker,  54  Wash.  342,  103  Pac.  420;  18  Ann 
€as.  972. 

In  the  case  of  Ingram  v.  State  (Tex.  Cr.  App.),  75  S.  W.  304,  it 
was  held  that  testimony  of  a  sister  of  the  woman  with  whom  the  de- 
fendant had  incestuous  intercourse  was  not  that  of  an  accomplice. 
The  testimony  of  the  witness  was  to  the  effect  that,  while  lying  in  bed 
with  her  sister,  she  was  awakened  by  defendant's  presence,  and  saw 
him  sitting  on  her  sister's  side  of  the  bed. 

Where  the  woman  made  no  active  resistance  to  the  incestuous  inter- 
■cnurse,  but  did  not  engage  with  the  same  intent  and  purpose  as  the 
■defendant,  it  was  held  that  she  was  an  accomplice:  Gillespie  v.  State, 
49  Tex.  Cr.  530,  93  S.  W.  556;  Pate  r.  State  (Tex.  Cr.  App.),  93  S.  W. 
556. 

In  a  prosecution  for  incest,  the  woman,  although  an  accomplice,  may 
testify  to  establish  the  crime:  Brown  v.  State,  42  Fla.  184,  27  South. 
869.  But  the  evidence  of  the  woman  who  has  been  proven  to  be  an 
accomplice  should  be  received  with  caution:  Myers  v.  State,  43  Fla. 
500,  31  South.  275. 

h.  In  Larceny,  Theft,  and  Receiving  Stolen  Goods. — The  courts  are 
not  agreed  whether  a  witness  is  or  is  not  an  accomplice  in  cases 
coming  under  the  head  of  larceny,  the  receiving  of  stolen  goods,  or 
theft.  It  should  be  noticed,  however,  that  each  of  these  crimes  is 
regulated  by  statute,  and  so  also  is  the  matter  of  accomplice  testi- 
mony. Hence  the  reason  for  the  conflicting  decisions  may  be  due  to 
the  language  of  the  respective  statutes  and  the  interpretation  given 
by  the  courts:  See  the  note  to  Stone  v.  State,  98  Am.  St.  Eep.  174. 
It  has  been  affirmed  that  the  one  who  steals  is  not  an  accomplice  of 
the  one  who  receives  the  stolen  goods:  Springer  v.  State,  102  Ga.  447, 
30  S.  E.  971;  Miller  v.  State,  165  Ind.  566,  76  N.  E.  245;  State  v.  Kuhl- 
man,  152  Mo.  100,  75  Am.  St.  Kep.  438,  53  S.  W.  416;  State  v.  Each- 
man,  68  N.  J.  L.  120,  53  Atl.  1046.  A  thief  is  not  an  accomplice  of 
the  receiver  of  the  goods  within  the  meaning  of  the  provision  of  the 
Code  of  Georgia,  providing  that  an  accused  may  not  be  convicted  on 
the  uncorroborated  testimony  of  an  accomplice:  Springer  v.  State,  120 
Ga.  447,  48  S.  E.  329. 

In  Kentucky  a  witness  will  not  be  regarded  as  an  accomplice  of 
the  defendant  in  larceny,  even  though  in  receiving  and  selling  goods 
at   the  request   of   the   defendant   the   circumstances   should   have   ap- 
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prised  him  that  the  latter  stole  them:  Short  v.  Commonwealth,  25  Ky. 
Law  Rep.  451,  76  S.  W.  11. 

"A  person  who  steals  property  and  one  who  afterward  receives  it 
'rom  him  knowing  it  to  be  stolen  are  guilty  of  separate  offenses,  and 
unless  more  than  this  be  shown,  neither  is  an  accomplice  in  the  offense 
of  the  other":  State  v.  Scott,  136  Iowa,  152,  113  N.  W.  758.  This  rule 
was  upheld  and  confirmed  in  State  v.  Gordon,  105  Minn.  217,  117  N. 
W.  483,  15  Ann.  Cas.  897.  In  some  states,  however,  the  opposite  view 
has  been  taken:  State  v.  Greenburg,  59  Kan.  404,  53  Pac.  61;  Walker 
▼.  State  (Tex.  Cr.  App.),  37  S.  W.  423;  Young  v.  State  (Tex.  Cr.  App.), 
44  S.  W.  835. 

The  fact  that  one  saw  a  defendant  kill  a  cow  and  afterward  bought 
a  part  of  the  beef  will  not  constitute  him  an  accomplice,  if  no  evidence 
was  introduced  to  show  that  he  knew  the  cow  had  been  stolen:  Unsell 
V.  State  (Tex.  Cr.  App.),  45  S.  W.  902. 

A  person  who  receives  property  from  a  defendant  after  it  was  stolen 
and  conceals  the  theft  for  some  time  is  an  accessory  to  the  crime,  and 
hence  an  accomplice:  Eichard  v.  State,  49  Tex.  Cr.  Eep.  192,  90  S.  W. 
1017. 

A  woman  for  the  prosecution  in  a  larceny  case  testified  that  she  was 
in  company  of  the  person  who  committed  the  theft,  and  as  to  every- 
thing she  saw  the  person  do  during  the  night  of  the  theft  as  well  as 
to  what  he  said.  She  also  testified  that  she  had  received  some  part 
of  the  moneys  which  were  the  proceeds  of  the  theft.  It  was  held  that 
she  was  an  accomplice:  Shilling  v.  State,  52  Tex.  Cr.  326,  106  S.  W. 
357. 

A  witness  for  the  state  testified  that  he  bought  a  mule  from  de- 
fendant in  the  open  market,  at  which  time  various  parties  stood  near 
by;  that  he  rather  suspicioned  that  the  defendant  had  stolen  the 
animal,  because  of  the  low  price  he  paid  the  defendant  for  it.  It  was 
held  that  the  testimony  did  not  suggest  that  he  was  an  accomplice- 
Greathouse  v.  State,  53  Tex.  Cr.  218,  109  S.  W.  165. 

1.  In  Perjury  and  False  Swearing. — The  rule  for  testing  whether  a 
witness  is  an  accomplice  applies  in  perjury  and  subornation  of  perjury 
as  in  other  crimes;  and  it  is  held  that  one  guilty  of  subornation  is  not 
an  accomplice  of  one  who  commits  perjury:  Stone  v.  State,  118  Ga. 
705,  98  Am.  St.  Rep.  145,  45  S.  E.  630;  State  v.  Eenswick,  85  Minn.  19, 
88  N.  W.  22;  United  States  v.  Thompson,  12  Saw.  438,  31  Fed.  331. 
See,  further,  the  note  to  Stone  v.  Stone,  98  Am.  St.  Rep.  175,  176. 

Three  persons,  pursuant  to  a  conspiracy,  falsely  swore  to  a  case  of 
self-defense  for  one  accused  of  murder.  Subsequently,  one  of  them 
ir.formed  the  prosecuting  attorney  that  his  testimony  was  false,  and 
also  admitted  it  on  the  trial  of  the  defendant  for  perjury.  It  was 
held  that  witness  was  an  accomplice:  Conant  v.  State,  51  Tex.  Cr.  610, 
1U3   S.  W.  897. 

Where  a  statute  makes  it  a  felony  to  swear  falsely  before  a  super- 
intendent of  elections,  and  certain  electors  swore  that  they  did  not 
reside  where  the  defendant  swore  they  resided,  and  where  they  were 
falsely  registered,  it  was  held  that  they  were  not  accomplices  as  to 
the  defendant:  People  v,  Ellenbogen,  114  App.  Div.  182",  99  N.  Y. 
iSupp.  897. 

An  oflicer  who  knows  that  the  contents  of  an  affidavit  are  false,  and 
does  not  refuse  to  administer  the  oath,  is  not  an  accomplice  of  the  one 
who  swears  falsely:  Wilson  v.  State,  49  Tex.  Cr.  496,  93  S.  W.  547. 
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The  fact  that  an  officer  might  have  prevented  the  commission  of 
perjury  by  refusing  to  administer  the  oath  does  not  make  him  an 
accomplice:  Wilson  v.  State,  49  Tex.  Cr.  App.  496,  93  S.  W.  547. 

j.  In  Bape. — In  most  criminal  cases  the  evidence  of  an  accomplice 
does  not  satisfy  the  honest  judgment  beyond  a  reasonable  doubt. 
Therefore  corroboration  of  his  testimony  in  material  matters  is,  either 
by  statute  or  by  rule  of  court,  required;  but  in  some  crimes  the  ends 
of  justice  would  be  defeated  if  corroboration  of  an  accomplice's  testi- 
mony should  be  insisted  upon.  The  courts,  therefore,  have  decided 
that,  in  the  absence  of  an  express  statute  requiring  it,  corroboration 
of  the  testimony  of  the  prosecutrix  in  a  rape  case  is  not  essential  to 
warrant  a  conviction  of  the  accused:  Barnett  v.  State,  83  Ala.  40,  3 
South.  612;  Burby  v.  Territory,  4  Ariz.  371,  42  Pac.  953;  Frazier  v. 
State,  56  Ark.  242,  19  S.  W.  838;  People  v.  Stewart,  90  Cal.  219.  27 
Pac.  200;  State  v.  Lattin,  29  Conn.  389;  Doyle  v.  State,  39  Fla.  155, 
63  Am.  St.  Rep.  159,  22  South.  272;  Coney  v.  State,  108  Ga.  773,  36 
S.  E.  907;  State  v.  Anderson,  6  Idaho,  706,  59  Pac.  180;  Johnson  v. 
People,  197  111.  48,  64  N.  E.  280;  People  v.  Miller,  96  Mich.  119,  55 
X.  W.  675;  Monroe  v.  State,  71  Miss.  196,  13  South.  884;  State  v. 
Harris,  150  Mo.  56,  51  S.  W.  481;  State  v.  Peres,  27  Mont.  358,  71 
Pac.  162;  State  v.  Knighten,  39  Or.  63,  87  Am.  St.  Rep.  647,  64  Pac. 
866;  Keith  v.  State  (Tex.  Cr.  App.),  56  S.  W.  628;  State  v.  Roller, 
30  Wash.  692,  71  Pac.  718;  Lamphere  v.  State,  114  Wis.  163,  89  N.  W. 
128;  Tway  v.  State,  7  Wyo.  74,  50  Pac.  188. 

In  some  states,  by  express  statute,  corroboration  of  a  ravished 
woman's  testimony  is  necessary  before  a  conviction  of  the  man  can 
be  had:  State  v.  Wheeler,  116  Iowa,  212,  93  Am.  St.  Eep.  236,  89 
N.  W.  978;  People  v.  Page,  162  N,  Y.  272,  56  N.  E.  750. 

A  woman  under  the  legal  age  of  consent  cannot  be  regarded  as  an 
accomplice  of  the  man  who  ravishes  her:  Bridges  v.  State,  80  Neb. 
91,  113  N.  W.  1048;  Hamilton  v.  State,  36  Tex.  Cr.  372,  37  S.  W.  431. 

k.  In  Sale  of  Intoxicating  Liquors. — The  sale  of  intoxicating 
liquors  on  the  Sabbath,  election  days,  and  other  prohibited  days,  is 
largely  regulated  by  statute;  and  a  sale  on  prohibited  days  is  usually 
made  a  misdemeanor.  The  law  of  accomplice  is  not  applied  as  rigidly 
in  misdemeanor  as  in  felony  cases;  therefore,  the  one  who  purchases 
intoxicating  liquors  on  prohibited  days  is  not  generally  regarded  as 
an  accomplice  of  the  one  who  sells  it:  State  v.  Teahan,  50  Conn.  92; 
Commonwealth  v.  Downing,  70  Mass.  (4  Gray)  29;  State  v.  Baden,  37 
Minn.  212,  34  N.  W.  24;  People  v.  Smith,  28  Hun,  626;  Sears  v.  State, 
35  Tex.  Cr.  442,  34  S.  W.  124;  Terry  v.  State,  44  Tex.  Cr.  411,  71  S.  W. 
96S;  Walker  v.  State  (Tex.  Cr.  App.),  72  S.  W.  401. 

Evidence  to  prove  that  one  sold  intoxicating  liquors  in  violation  of 
law  is  generally  obtained  by  what  are  known  in  the  law  as  "feigned 
accomplices"';  hence  courts  hold  that  they  are  not  such  as  to  neces- 
sitate corroboration  of  their  testimony:  Evanston  v.  Meyers,  172  111. 
266,  50  N.  E.  204;  Commonwealth  v.  Murphy,  155  Mass.  2S4,  29  N.  E. 
469;  People  v.  Rush,  113  Mich.  539,  71  N.  W.  863.  But  a  contrary 
view  has  been  expressed  by  the  courts  of  Colorado,  on  the  ground  of 
public  policy:  Walton  v.  Canon  City,  14  Colo.  App.  352,  59  Pac.  840. 

L  In  Seduction. — The  prosecutrix  in  seduction  is  sometimes  spoken 
of  as  an  accomplice  of  the  defendant:  :MeCullar  v.  State,  36  Tex.  Cr. 
213.  61  Am.  St.  Rep.  847.  36  S.  W.  .•^.S.-;  TTow  v.  State.  51  Tex.  Cr.  174, 
lu2  S.  W.  409.     But  this,  manifestly,  is  not  the  law.     She  is  the  victim 
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of  the  accused,  and  not  his  accomplice:  Keller  v.  State,  102  Ga.  506, 
31  S.  E.  02;  Washington  v.  State,  124  Ga.  423,  52  S.  E,  910.  In  many 
jurisdictions,  however,  her  testimony  must  be  corroborated  in  order  to 
warrant  a  conviction  of  the  man:  Ferguson  v.  State,  71  Miss.  805,  42 
Am.  St.  Kep.  492,  15  South.  66;  note  to  Stone  v.  State,  98  Am.  St.  Eep. 
179. 

Whenever  the  defense  can  prove  that  the  woman  freely  and  volun- 
tarily submitted  to  the  intercourse  to  gratify  her  own  passion,  or  for 
hire,  and  not  because  of  any  alleged  promises  of  marriage,  or  wiles  or 
arts  of  the  man,  the  courts  have  held  that  he  cannot  be  convicted  on 
her  uncorroborated  testimony:  State  v.  Fitzgerald,  63  Iowa,  268,  19 
N.  W.  202;  People  v.  De  Fore,  64  Mich.  693,  8  Am.  St.  Rep.  863,  31 
N.  W.  585;  State  v.  Eeeves,  97  Mo.  668,  10  Am.  St.  Rep.  349,  10  S.  W. 
841;  People  v.  Nelson,  153  N.  Y.  90,  60  Am.  St.  Rep.  592,  46  N.  E. 
1040;  Mrous  v.  State,  31  Tex.  Cr.  597,  37  Am.  St.  Rep.  8.'?4,  21  S.  W. 
764;  McCullar  v.  State,  36  Tex.  Cr.  213,  61  Am.  St.  Rep.  847,  36  S.  W. 
385. 

m.  In  Unnatural  Crimes. — Where  a  participant  in  the  crime  of 
nature  consents  to  the  act,  he  is  regarded  as  an  accomplice,  and  in  some 
jurisdictions  his  uncorroborated  testimony  is  insufficient  to  convict 
the  other  party:  Territory  v.  Mahaflfey,  3  Mont.  112;  note  to  Stone  v. 
State,  98  Am.  St.  Eep.  178.  In  other  jurisdictions,  however,  the  rule 
prevails  that  the  unsupported  testimony  of  the  accomplice  or  prose- 
cuting witness  is  sufficient  to  sustain  a  conviction:  Houselman  v. 
People,  168  111.  172,  48  N.  E,  304;  Kelly  v.  People,  192  111.  119,  85  Am. 
St.  R«p.  323,  61  N.  E.  425. 


:a.begg  v.  hiest. 

[144  Iowa,  196,  122  N.  W.  838.] 

GIFT. — Where  a  Husband  Purchases  a  Note  and  mortgage  with 
his  own  money,  has  them  assigned  to  himself  and  wife  jointly,  and  re- 
tains possession  of  them  and  receives  the  interest  until  his  death,  this 
amounts  to  a  gift  of  one-half  interest  therein  to  the  wife.      (p.  287.) 

Cornell  &  Gillies,  A.  W.  Enocli  and  W.  A.  Blagg,  for  the 
appellants. 

W.  W.  Epps,  for  the  appellees. 

^^"^  McCLAIN,  J.  It  appears  without  conflict  in  the  evi- 
dence that  William  Hirst,  during  his  lifetime,  purchased  from 
William  Abegg,  his  banker,  who  is  now  administrator  of  his 
estate,  a  note  and  mortgage  of  one  McMillen  for  two  thousand 
eight  hundred  and  sixty-two  dollars,  and  that  by  the  direction 
of  Hirst  this  note  and  mortgage  were  by  Abegg  formally 
assigned  to  "William  and  Jane  Hirst."  The  money  paid  for 
the  note  and  mortgage  ^'***  was  the  monej^  of  William  Hirst, 
^nd  the  assignment  was  made  in  this  form  because,  as  William 
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Hirst  stated  to  Abegg,  "That  is  what  we  have  to  live  on.'* 
The  note  and  mortgage,  with  this  assignment  indorsed  thereon, 
were  delivered  to  William  Hirst,  and  retained  in  his  posses- 
sion until  his  death.  While  he  lived  the  interest  was  paid  to 
him  at  his  request.  There  is  no  evidence  that  Jane  Hirst  had 
any  knowledge  of  the  transaction  with  Abegg,  or  of  the  posses- 
sion by  her  husband  of  the  note  and  mortgage  thus  assigned 
to  him  and  her  jointly.  The  sole  question,  therefore,  is 
whether  the  assignment  of  the  note  and  mortgage  to  William 
Hirst  and  his  wife  jointly,  and  the  delivery  of  the  instruments 
to  him,  and  the  subsequent  retention  thereof  in  his  possession 
during  his  lifetime,  accompanied  by  the  collection  of  interest 
thereon  apparently  in  his  own  right,  show  a  gift  of  one-half 
interest  therein  to  the  wife. 

It  is  not  contended  that  the  wife,  as  survivor,  became  enti- 
tled to  the  entire  interest  in  the  note  and  mortgage.  By  our 
statute  (Code,  sec.  2923)  a  conveyance  of  real  estate  to  two 
or  more  in  their  own  right  creates  a  tenancy  in  common,  unless 
a  contrary  intent  is  expressed.  Whether  this  rule  should  be 
applied  also  to  transfers  of  personal  property  we  have  no 
occasion  now  to  determine.  The  sufficiency  of  the  acts  of  the 
owner  of  personal  property,  who  expresses  an  intention  to 
make  a  gift  thereof,  to  show  a  consummation  of  such  gift  so 
as  to  pass  present  title  has  often  been  the  subject  of  contro- 
versy in  this  and  in  other  courts,  but  there  are  peculiarities 
of  this  case  which  take  it  out  of  the  rules  usually  announced 
as  determining  the  consummation  of  the  gift.  The  note  and 
mortgage,  although  procured  with  the  money  of  William 
Hirst,  were  by  his  direction  assigned  to  himself  and  wife,  and 
this  assignment  indicated,  we  think,  an  intention  that  his  wife 
should  have  in  her  own  right  an  interest  therein.  Had  the 
assignment  been  to  the  wife,  accompanied  by  delivery  to  a 
trustee  to  hold  for  the  wife  until  her  husband's  death,  col- 
lecting the  ^^^  interest  in  the  meantime  for  the  benefit  of 
AVilliam  Hirst,  there  would  have  been  no  doubt  as  to  the  com- 
plete consummation  of  the  gift;  for  knowledge  of  such  a  gift, 
purely  beneficial,  need  not  be  shown  to  have  been  brought 
home  to  the  donee  during  the  lifetime  of  the  donor,  and  it  is 
immaterial  that  there  is  a  postponement  of  the  time  of  enjoy- 
ment of  the  property  until  after  the  donor's  death:  Hogan  v. 
Sullivan,  114  Iowa,  456,  87  N.  W.  447;  Larimer  v.  Beardsley, 
130  Iowa,  706,  107  N.  W.  935.  And  the  donor  may  have  him- 
self constituted  the  trustee  of  the  property  for  the  donee: 
Tallman  v.  Cooke,  39  Iowa,  402;  Newton  v.  Bealer,  41  Iowa, 
334;  Arrington  v.  Arrington,  114  N.  C.  116,  19  S.  E.  278. 

The  general  rule  announced  by  the  cases  is  that,  where 
something  remains  to  be  done  in  carrying  out  the  donor's 
intent,  no  matter  how  unequivocal  the  intent  itself  may  be, 
the  gift  is  not  complete;  for  so    long    as    the   contemplated 
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action  is  not  taken,  it  is  to  be  presumed  that  the  donor  intends 
to  retain  the  title.  But  here  nothing  remained  for  him  to  do. 
The  assignment  was  absolute  and  unconditional.  He,  as  one 
of  the  joint  assignees,  was  entitled  to  the  possession  of  the 
instruments.  His  possession  thereof  was  not  in  any  way  incon- 
sistent with  the  complete  vesting  of  title  to  a  one-half  interest 
in  his  wife,  for  delivery  to  either  one  in  pursuance  of  the 
assignment  was  a  complete  execution  of  such  assignment. 
From  the  time  of  the  delivery  to  him  of  the  instruments  the 
transaction  vesting  the  title  thereto  in  common  in  himself  and 
wife  was  complete.  The  title  of  his  wife's  half  interest  did 
not  come  to  her  through  him,  but  came  to  her  directly  by 
his  procurement  from  the  assignor.  There  was  no  occasion 
for  him  to  deliver  the  instrument  to  his  wife  in  order  to  per- 
fect a  transfer  of  such  interests  as  she  acquired  directly  from 
the  assignor  by  the  assignment.  The  delivery  by  the  assignor 
to  complete  the  assignment  was  sufficient:  McElroy  v.  Albany 
Sav.  Bank,  8  App.  Div.  46,  40  N.  Y.  Supp.  422 ;  Sanford  v. 
Sanford,  45  N.  Y.  723.  The  case  of  In  re  Brown's  Estate,  113 
-oo  Iowa,  351,  85  N.  W.  615,  seems  to  be  quite  in  point. 
There  the  question  was  whether  the  wife  of  the  donor  acquired 
any  interest  in  certificates  of  deposit  taken  by  him  in  a  banlc, 
and  made  payable  to  himself  and  wife,  and  the  court  held 
that  by  such  a  transaction  the  wife  acquired  a  one-half  inter- 
est, although  no  delivery  of  the  certificates  to  her  as  her  own 
was  ever  made. 

"We  reach  the  conclusion  that  the  court  erred  in  holding  that 
a  one-half  interest  in  the  note  and  mortgage  did  not  vest 
in  Jane  Hirst,  and  in  sustaining  the  objection  to  the  adminis- 
trator's report,  in  which  William  Hirst's  estate  was  credited 
with  only  one-half  of  the  amount  of  the  note  and  mortgage. 

Reversed. 


To  Constitute  a  Gift  Inter  Vivos,  two  essential  elements  must  combine: 
An  intention  to  make  the  gift  then  and  there,  and  such  an  actual  or 
constructive  delivery  at  the  same  time  to  the  donee  as  devests  the 
donor  of  all  dominion  over  the  subject  and  invests  the  donee  there- 
with: Organized  Charities  Assn.  v.  Mansfield,  82  Conn.  504,  135  Am. 
St.  Ecp.  285;  Reese  v.  Philadelphia  etc.  Ins.  Co.,  218  Pa.  150,  120  Am. 
St.  Rep.  880.  See,  also,  Stevenson  v.  Earl,  65  N.  J.  Eq.  721,  103  Am. 
St.  Rep.  790;  Shugart  v.  Shugart,  111  Tenn.  179,  102  Am.  St.  Rep. 
777;  Waite  v.  Grubbe,  43  Or.  406,  99  Am.  St.  Rep.  764.  The  acceptance 
of  a  gift  may  be  presumed:  Sparks  v.  Hurley,  208  Pa.  166,  101  Am. 
St.  Rep.  92G.  And  the  delivery  need  not  be  manual  or  by  actual 
tradition  from  hand  to  hand;  it  may  be  constructive:  Waite  v.  Grubbe, 
43  Or.  406,  99  Am.  St.  Eep.  764;  Opitz  v.  Karel,  118  Wis.  527,  99  Am. 
St.  Rep.  1004. 

Where  a  Husband  Pays  the  Consideration  for  real  property  and  the 
title  thereto  is  taken  in  the  name  of  his  wife,  the  presumption  arises 
that  the  conveyance  is  intended  as  a  gift  or  advancement:  Se«  the- 
note  to  Stonecipher  v.  Kear,  127  Am.  St.  Eep.  254. 
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ANDERSON  v.   FIRST   NATIONAL  BANK   OF 
CHARITON. 

[144  Iowa,  251,  122  N.  W.  918,] 

CERTIFICATE  OF  DEPOSIT— Interest  Agreement  on  Back.— 

A  printed  statement  on  the  back  of  a  certificate  of  deposit,  "This  cer- 
tificate will  draw  three  per  cent  interest  per  annum  if  left  six  months; 
no  interest  if  drawn  before  six  months,"  is  not,  as  a  matter  of  law, 
a  part  of  the  agreement  between  the  depositor  and  the  bank.  (p. 
290.) 

CERTIFICATE  OF  DEPOSIT. — The  Presentment  and  Notice  of 
Nonpajrment  of  a  certificate  of  deposit  must  be  made  within  a  rea- 
sonable time  after  its  issue,  or  indorsers  will  be  discharged,     (p.  291.) 

J.  A.  Pennick,  for  the  appellant. 

Stuart  &  Stuart  and  W,  W.  Bulman,  for  the  appellees. 

252  WEAVER,  J.  On  July  24,  1907,  the  First  National 
Bank  of  Chariton  was  engaged  in  business  under  the  national 
banking  act  at  Chariton,  Iowa.  At  the  same  time,  and  for 
some  time  thereafter,  the  Russell  Bank  was  a  partnership 
engaged  in  the  conduct  of  a  private  banking  business  at 
Russell,  Iowa.  F.  R.  Crocker,  the  cashier  and  manager  of  said 
national  bank,  was  also  a  partner  with  one  Brandon  in  the 
ownership  and  control  of  the  Russell  Bank ;  Brandon,  with  the 
assistance  of  employees,  having  the  immediate  charge  of  the 
business.  On  the  date  above  named,  as  was  subsequently  re- 
vealed, the  national  bank  had  been  subjected  to  great  loss  and 
depletion  of  its  assets  by  the  defalcation  and  fraud  of  Crocker, 
but  this  condition  was  concealed,  and  did  not  become  public 
until  about  October  31,  1907,  when  Crocker  committed  suicide, 
and  the  bank's  insolvency  was  made  known.  On  the  date 
name  J.  A.  McKlveen,  having  no  knowledge  or  notice  of  the 
true  condition  of  said  bank,  and  believing  it  to  be  sound  and 
solvent,  deposited  therein  the  sum  of  one  thousand  dollars,  re- 
ceiving therefor  a  certificate  in  the  following  form :  "The  First 
National  Bank  of  Chariton.  Not  subject  to  cheek.  Chari- 
ton, la.,  July  24,  1907.  Certificate  of  deposit.  Dr.  J.  A. 
INIcKlveen  has  deposited  in  this  bank  one  thousand  dollars, 
payable  to  his  order  on  demand,  upon  the  return  of  this  cer- 
tificate properly  indorsed.  $1,000.  No.  90.483.  W.  B. 
Beem,  Assistant  Cashier."  On  the  back  of  this  instrument 
there  appears  a  printed  paragraph  or  statement  in  the  follow- 
ing form:  "Interest  Agreement.  This  certificate  will  draw 
three  per  cent  interest  per  annum  if  left  six  months ;  no  inter- 
est if  drawn  before  six  months.  No  deviation  in  any  ease 
from  253  ^Yie  above  \y\\\  be  made.  Chariton  National  Bank. 
State  Savings  Bank.  First  National  Bank."  On  August  28, 
1907,  the  payee  indorsed  and  transferred  said  certificate  to 
the  firm  of  McKlveen  &  Eikenberry,  by  whom  it  was  indorsed 
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and  transferred  to  the  Russell  Bank  on  August  29,  1907,  said 
firm  receiving  credit  therefor  upon  its  account  with  said  last- 
named  bank.  As  we  liave  already  noted,  the  insolvency  and 
failure  of  the  national  bank  resulted  in  the  closing  of  its  doors 
on  or  about  October  31,  1907,  and  the  fortunes  of  the  Russell 
Bank  were  so  bound  up  with  those  of  the  first-named  institu- 
tion, or  of  its  cashier,  that  its  failure  soon  followed,  and  a 
receiver  was  appointed  to  wind  up  its  affairs.  No  presenta- 
tion of  the  certificate  of  deposit  for  payment,  or  demand  for 
the  payment  thereof,  was  made  until  November  25.  1907,  when 
it  was  presented  to,  and  demand  made  of,  the  receiver  in 
charge  of  said  national  bank,  but  no  presentment  was  made 
to  the  bank  itself  until  January  25,  1908,  and  payment  was  in 
each  instance  refused,  notice  of  which  was  at  once  given  to  J. 
A.  McKlveen  and  McKlveen  &  Eikenberry.  Thereafter  this 
action  at  law  was  instituted  by  the  plaintiff  as  receiver  of  the 
Russell  Bank,  who  seeks  to  charge  the  said  McKlveen  and 
McKlveen  &  Eikenberry  as  indorsers  of  the  certificate  of  de- 
posit. 

The  indorsers  admit  the  facts  as  hereinbefore  stated,  but 
deny  liability  on  two  grounds:  First,' that  said  certificate  is 
an  instrument  payable  on  demand ;  that  to  charge  the  indorsers 
thereof  presentment  and  demand  of  payment  and  notice  of 
nonpayment  were  required  to  be  made  within  a  reasonable 
time  after  the  date  thereof,  and  that  said  Russell  Bank  and 
its  receiver  did  not  make  such  presentment  and  demand,  or 
give  the  indorsers  notice  of  the  nonpayment  of  the  certificate 
within  a  reasonable  time ;  and,  second,  that  the  Russell  Bank 
and  its  receiver  are  estopped  to  assert  any  claim,  because  the 
partnership  owning  and  controlling  said  Russell  Bank  was 
charged  with  notice  of  the  failing  condition  of  the  national 
bank,  and  of  the  necessity  of  the  ^^*  prompt  presentation  of 
such  certificate  of  deposit  to  avoid  loss  thereon,  but,  having 
such  notice,  failed  to  act,  and  withheld  such  paper,  without 
demand  of  payment  or  attempt  to  collect  until  long  after  said 
national  bank  had  closed  its  doors  in  hopeless  bankruptcy. 
On  the  issues  thus  joined  a  jury  was  Avaived  and  the  cause 
tried  and  submitted  to  the  court,  which  found  for  the  defend- 
ant on  both  propositions :  First,  that  the  certificate  of  deposit 
was  not  presented  for  payment  within  a  reasonable  time, 
thereby  releasing  the  indorsers  from  liability;  and,  second, 
that  the  defendant's  plea  of  estoppel  is  sustained  by  the  rec- 
ord.    The  receiver  appeals. 

1.  The  appellant  takes  issue  upon  the  proposition  that  the 
instrument  in  controversy  was  not  presented  within  a  reason- 
able time.  It  is  not  denied  that  the  instrument  is,  in  fact. 
})ayable  on  demand,  but  it  is  contended  tliat,  by  virtue  of  the 
printed  matter  on  the  back  of  the  instrument,  to  which  we 
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have  already  adverted,  the  holder  of  the  certificate  was  entitled 
to  refrain  from  demand  for  a  period  of  six  months,  and 
thereby  be  entitled  to  receive  interest,  and  that  a  delay  of  less 
than  that  period  must  be  said,  as  a  matter  of  law,  to  be  not 
unreasonable.  There  might  be  some  force  in  this  contention 
if  we  could  say,  as  a  matter  of  law,  that  the  printed  matter 
on  the  back  of  the  paper  is  a  part  of  the  contract  between  the 
depositor  and  the  bank.  But  this  we  are  not  prepared  to  do. 
In  the  case  cited  and  relied  upon  by  appellant,  Kirkwood  v. 
First  Nat.  Bank,  40  Neb.  484,  42  Am.  St.  Rep.  683,  58  N.  W. 
1016,  24  L.  R.  A.  444,  the  certificate  contained  an  express 
stipulation  that,  if  the  deposit  was  left  in  the  bank  six  months, 
interest  would  be  paid  thereon.  Such  is  not  the  case  here. 
There  is  no  agreement  or  suggestion  as  to  time  of  payment  or 
interest  expressed  in  the  certificate  in  suit.  Upon  the  back  is 
a  printed  paragraph  which  purports  to  be  an  "interest  agree- 
ment," signed  by  the  printed  signatures  of  three  different 
banks,  including  the  First  National,  to  the  effect  that  an  allow- 
ance of  three  per  ^^^  cent  interest  would  be  made  on  deposits 
left  undrawn  for  six  months.  Its  effect  would  seem  to  be  that 
of  a  species  of  "gentlemen's  agreement"  for  the  repression 
of  undue  competition.  No  reference  is  made  to  it  in  the  body 
of  the  instrument,  and,  so  far  as  the  evidence  shows,  it  was 
not  called  to  the  attention  of  the  depositor,  nor  any  discussion 
had  on  the  subject  of  interest.  Indeed,  on  the  appellant's 
objection,  all  evidence  tending  to  develop  the  facts  in  this 
respect  was  excluded. 

But,  even  if  we  concede  appellant's  contention  that  this 
printed  matter  is  a  part  of  the  contract  between  the  depositor 
and  the  bank,  we  still  think  it  was  competent  for  the  trial 
court  to  find,  under  the  circumstances  of  this  case,  that  the 
delay  in  making  presentment  for  payment  was  unreasonable. 
That  this  is  an  instrument  payable  on  demand,  see  Code  Sup- 
plement of  1907,  section  3060-a7.  Under  the  same  act,  the 
presentment  of  such  an  instrument,  in  order  to  charge  in- 
dorsers,  must  be  made  within  a  reasonable  time  "after  its 
issue":  Code  Supp.  1907,  sec.  3060-a71.  And  in  determin- 
ing whether  the  time  is  reasonable  regard  must  be  had  not 
only  to  the  nature  of  the  instrument,  but  also  "to  the  facts 
of  the  particular  case":  Code  Supp.  1907,  sec.  3060-al93. 
Among  the  facts  of  this  particular  case  are  the  close  relations 
existing  between  the  two  banks,  and  the  inference  which  may 
fairly  be  drawn  of  their  more  or  less  intimate  knowledge  of 
each  other's  affairs;  the  position  with  each  occupied  by 
Crocker;  the  fact  that  these  months  of  1907  marked  the  cul- 
mination of  a  widespread  panic  in  financial  aft'airs,  prompting 
every  holder  of  bank  paper  to  increased  vigilance  to  avoid 
loss  thereon ;  and  the  delay  of  a  month  after  the  national  bank 
closed  its  doors  before  any  demand  was  made  on  the  receiver, 
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and  nearly  three  months  before  any  presentment  was  made  to 
the  bank — and  these,  with  all  other  circumstances  developed 
in  the  record,  make  up  such  a  case  that  we  cannot*  say  that  the 
trial  court  erred  in  holding  ^^^  that  the  demand  of  payment 
and  notice  of  nonpayment  were  not  duly  made,  and  that  the 
indorsers  were  thereby  discharged.  The  primary  question 
thus  presented  was  one  of  fact,  andjaot  of  law,  and  the  finding 
_of  the  trial  court  thereon  has  the  force  and  effect  of  a  jury 
verdict,  with  which  we  cannot  properly  interfere. 

It  is  due  to  counsel  that  we  advert  to  his  suggestion  that, 
as  we  have  held  in  Elliott  v.  Capital  City  State  Bank, 
128  Iowa,  275,  111  Am.  St.  Rep.  198,  103  N.  W.  777,  1  L. 
R.  A..  N.  S.,  1130,  that  the  statute  of  limitations  does  not 
begin  to  run  upon  an  ordinary  certificate  of  deposit  until  de- 
mand and  refusal  of  payment,  it  follows  of  logical  necessity 
that  the  liability  of  the  indorser  of  such  certificate  continues 
in  full  force  until  the  paper  is  matured  by  such  demand.  But 
we  cannot  concede  the  correctness  of  the  analogy  or  of  the 
deduction  sought  to  be  made.  The  holder  of  such  paper  may 
delay  the  demand  unreasonably  as  respects  the  rights  of  the 
indorser,  whose  liability  is  contingent  only  while  the  delay  in 
no  manner  prejudices  the  maker,  whose  liability  is  original 
and  absolute.  For  the  protection  of  the  former  the  statute,  as 
we  have  seen,  provides  that  presentment  and  notice  of  non- 
payment of  such  paper,  in  order  to  bind  him,  must  be  made 
within  a  reasonable  time  after  "its  issue."  The  holder  must 
act  within  that  limit  if  he  wishes  to  retain  the  benefit  of  the 
indorsement. 

2.  The  conclusion  reached  in  the  preceding  paragraph  of 
this  opinion  renders  it  unnecessary  to  discuss  or  pass  upon  the 
alleged  errors  as  to  the  findings  and  rulings  of  the  trial  court 
on  the  issue  of  estoppel.  The  question  as  to  the  extent  to 
which  the  Russell  Bank  and  its  receiver  are  bound  by  the 
knowledge  of  Crocker  is  one  not  in  all  respects  easy  of  solu- 
tion ;  and,  there  being  no  present  necessity  for  entering  that 
field  of  inquiry,  we  shall  not  attempt  it. 

For  reasons  stated  in  the  first  paragraph  of  the  opinion  the 
judgment  of  the  district  court  is  affirmed. 


Certificates  of  Deposit  are  discussed  in  the  notes  to  Hillsinger  v. 
Georgia  E.  E.  Bank,  75  Am.  St.  Eep.  43;  O'Neill  v.  Bradford,  42  Am. 
Pec.  576.  A  certificate  of  deposit  is  in  legal  effect  a  promissory  note 
transferable  by  indorsement:  First  Nat.  Bank  v.  Stapf,  165  Ind.  162, 
]12  Am.  St.  Eep.  214.  The  owner  of  a  certificate  of  deposit  or  other 
evidence  of  money  in  the  custody  of  a  solvent  bank  is  as  effectually 
invested  with  the  control  and  dominion  of  such  money  as  though  there 
had  been  a  manual  delivery  thereof  to  him:  Paxton  v.  State,  59  Neb. 
460,  80  Am.  St.  Eep.  689. 

A  Certificate  of  Iteposit,  payable  to  the  order  of  the  depositor  on  its 
return  properly  indorsed,  does  not  mature  until  so  returned,  and  it  has 
been  adjudged  that  a  suit  tliereon  cannot  be  maintained  without  de- 
mand: Tobin  V.  McKinney,  15  S.  D.  257,  91  Am.  St.  Eep.  694. 
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STATE  V.  HARDIN. 

fl44  Iowa,  264,  120  N.  W.  470.] 

CONSPIRACY — Whether  Object  must  be  Criminal.— To  con- 
stitute an  indictable  conspiracy,  it  is  not  essential  that  the  object  of 
the  combination  or  the  means  to  attain  it  should  be  criminal  under  the 
statutes,     (pp.  293,  296.) 

CONSPIRACY — ^Preventing  Witnesses  from  Attending  Trial. —  , 
An    arrangement    between    two    or    more    persons    to    take    witnesses 
beyond  the  jurisdiction  of  the  court  and  there  maintain  them  until  the 
trial  terminates  is  an  indictable  conspiracy,     (p.  297.) 

CONSPIRACY — Preventing  Witnesses  from  Attending  Trial. — 
An  allegation,  in  an  indictment  for  spiriting  witnesses  beyond  the 
jurisdiction  of  the  court,  that  the  "witnesses  had  been  duly  and 
legally  subpoenaed,"  is  by  way  of  inducement  to  the  substance  of  the 
charge,     (pp.  297,  298.) 

CONSPIRACY — Preventing  Witnesses  from  Attending  Trial, — 
Where  two  or  more  persons  confederate  to  induce  witnesses  to  go 
beyond  the  jurisdiction  of  the  court  until  the  trial  is  terminated,  they 
transgress  the  law,  although  the  service  of  the  subpoenas  may  have 
been  defective,     (p.  298.) 

CONSPIRACY — Preventing  Witnesses  from  Attending  Trial, — 
While  an  arrangement  to  induce  witnesses  to  go  beyond  the  jurisdic- 
tion of  the  court  must,  to  constitute  an  indictable  conspiracy,  be  made 
with  a  fraudulent  or  malicious  intent,  an  instruction  is  sufficient  that 
it  must  appear  that  the  persons  in  concocting  the  ))lan  intended  to  ob- 
struct the  administration  of  justice,  although  the  jury  is  not  told  that 
such  intention  must  have  been  malicious,     (p,  298.) 

WITNESS — Privilege. — It  is  No  Part  of  the  Duty  of  Counsel 
on  the  other  side  to  advise  witnesses  as  to  their  privilege  in  the 
matter  of  incriminating  testimony,  and  it  is  not  error  for  the  court  to 
suppress  his  effort  in  that  direction,     (p.  298.) 

Bowen  &  Brockett,  for  the  appellants. 

K.  W,  Byers,  attorney  general,  Charles  "W.  Lyon,  assistant 
attorney  general,  and  Lawrence  De  Graff,  county  attorney, 
for  the  state. 

2«5  LADD,  J.  One  S.  E.  Carter  had  been  indicted,  and 
the  cause  was  assigned  for  trial  December  2,  1007.  Some 
time  prior  thereto,  November  25,  1907,  the  county  attorney 
caused  notice  to  be  served  on  said  Carter  that  Jack  Blades 
and  Wm.  Stallsworth  would  be  called  as  witnesses,  and  sub- 
poenas were  issued  for  their  appearance  to  give  testimony. 
The  subpoena  for  Blades  requiring  him  to  attend  court 
December  2d  as  a  witness  was  left  with  his  wife  on  November 
28th  or  29th,  and  upon  its  receipt  he  read  it.  The  subpoena 
requiring  the  attendance  of  Wm.  Stallsworth  was  placed  in 
the  hands  of  his  brother,  who  delivered  him  a  copy  November 
29th,  and  made  return  thereon.  Both  Blades  and  Stallsworth 
were  aware  their  attendance  as  witnesses  was  exacted  at  the 
trial  of  Carter  at  2  o'clock  on  the  day  named  in  the  sub- 
poenas, but  neither  of  them  responded.     On  the  contrary,  in 
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pursuance  of  an  arrangement  between  the  defendants,  "Will 
Carter  and  Eli  Hardin,  the  latter  escorted  Blades  and  Stalls- 
worth  to  St.  Joe,  Missouri,  and  entertained  them,  beyond  the 
jurisdiction  of  the  court,  at  the  expense  of  the  former,  until 
the  trial  ^oe  of  S.  E.  Carter  had  terminated.  That  the  de- 
fendants concocted  this  plan  of  preventing  the  witnesses' 
attendance  on  said  trial,  and  exeeuted  it,  was  conclusively 
proven ;  and,  though  it  is  earnestly  contended  that  Hardin  was 
not  aware  of  the  issuance  of  the  subpoenas,  the  circumstances 
were  such  that  the  jury  might  well  have  found  otherwise. 
Several  errors  are  assigned  which  may  be  considered  in  the 
order  presented. 

1.  The  statutes  of  this  state  do  not  denounce  the  inducing 
or  taking  of  witnesses  in  violation  of  the  commands  of  a 
subpoena  beyond  the  jurisdiction  of  the  court  as  a  crime,  and 
as  the  means  adopted  were  not  unlawful,  counsel  for  appel- 
lants contend  that  the  crime  of  conspiracy  was  neither  charged 
in  the  indictment,  nor  proven  by  the  evidence  adduced  on 
the  trial.  Whether  the  position  is  sound  necessarily  depends 
on  the  construction  to  be  given  our  statute  defining  the  crime 
of  conspiracy:  "If  any  two  or  more  persons  conspire  or  con- 
federate together  with  the  fraudulent  or  malicious  intent 
wrongfully  to  injure  the  person,  character,  business,  property 
or  rights  in  property  of  another  or  to  do  any  illegal  act 
injurious  to  the  public  trade,  health,  morals  or  police,  or  to 
the  administration  of  public  justice,  or  to  commit  any  felony, 
they  are  guilty  of  a  conspiracy,  and  every  such  offender  and 
every  person  who  is  convicted  of  a  conspiracy  at  common  law, 
shall  be  imprisoned  in  the  penitentiary  not  more  than  three 
years."  Certainly  no  warrant  for  the  position  of  counsel  is 
to  be  found  in  the  language  quoted.  In  denouncing  a  penalty 
against  conspiracies  at  common  law  the  notion  that  the  object 
of  the  combination  or  the  means  to  attain  it  necessarily  must 
be  criminal  under  our  statutes  is  distinctly  refuted.  Moreover, 
the  definition  in  its  scope  seems  to  cover  practically  all  the  sub- 
jects of  the  conspiracy  at  the  common  law.  And  in  State  v. 
Loser.  132  Iowa,  419,  104  N.  W.  337,  it  was  held  that  the  above 
statute  "expressly  recognizes  ^**''  common-law  conspiracies; 
and  we  must  look  to  the  common  law  for  the  definition  of  such 
ofi'enses,  and  for  the  rules  governing  the  same,"  and  "to 
conspire  to  commit  unlawful  acts  in  a  foreign  jurisdiction," 
as  this  was  a  crime  at  common  law  and  was  declared  to  be  such 
under  the  section  of  the  Code  quoted.  That  a  combination  of 
two  or  more  to  commit  an  unlawful  act  not  criminal,  or  to 
coiiunit  a  lawful  act  by  means  which  were  unlawful,  thouali 
not  criminal,  might  constitute  a  criminal  conspiracy  at  the 
eomiuon  law  seems  to  be  conceded  by  those  decisions  which. 
most  strenuously  combat  the  propriety  of  the  rule. 
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In  State  v.  Rickey,  9  N.  J.  L.  293,  it  was  "laid  down  as  a 
settled  rule  that  an  indictment  will  not  lie  for  a  conspiracy 
to  commit  a  civil  injury  of  any  description  that  is  not  in  itself 
an  indictable  offense,"  but  later,  in  State  v.  Norton,  23  N.  J. 
L.  33,  that  case  was  distinctly  overruled,  the  court  saying  that : 
"The  great  weight  of  authority,  the  adjudged  cases  no  less 
than  the  most  approved  elementary  writers,  sustain  the  posi- 
tion that  a  conspiracy  to  defraud  individuals  or  a  corporation 
of  their  property  may  in  itself  constitute  an  indictable  offense, 
though  the  act  done,  or  proposed  to  be  done,  in  pursuance  of 
the  conspiracy,  be  not  in  itself  indictable."  To  the  same 
effect  see  State  v.  Younger,  12  N.  C.  357,  17  Am.  Dec.  571, 
where  a  combination  of  "two  to  cheat  a  third  person  by 
making  him  drunk,  and  playing  falsely  at  cards  with  him," 
was  held  to  be  indictable,  for  that  such  combination  to  do  an 
unlawful  act,  or  one  prejudicial  to  another,  w^as  indictable  at 
common  law.  In  Commonwealth  v.  Hunt,  4  Met.  Ill,  38 
Am.  Dec.  346,  Chief  Justice  Shaw,  after  a  review  of  the 
English  cases,  reached  a  conclusion  that,  "a  conspiracy  must 
be  a  combination  of  two  or  more  persons  by  some  concerted 
action  to  accomplish  some  criminal  deed,  unlawful  purpose,  or 
to  accomplish  some  purpose  ^^^  not  itself  criminal,  but  unlaw- 
ful, by  criminal  or  unlawful  means.  We  use  the  terms  'crim- 
inal' or  'unlawful'  because  it  is  manifest  that  many  acts  are 
unlawful  w^hich  are  not  punishable  by  indictment  or  other  pub- 
lic prosecution,  and  yet  there  is  no  doubt,  we  think,  that  a  com- 
bination to  do  them  would  be  an  unlawful  conspiracy,  and 
punishable  by  indictment.  Of  this  character  was  a  conspiracy 
to  cheat  by  false  pretenses,  without  false  tokens,  when  a  cheat 
by  false  pretenses  only,  by  a  single  person,  was  not  a  punisha- 
ble offense."     Other  instances  are  mentioned  in  Ihe  opinion. 

In  State  v.  Gannon,  75  Conn.  206,  52  Atl.  727,  the  theory 
on  which  the  law  proceeds  is  well  stated:  "Two  elements, 
therefore,  enter  into  the  crime  of  conspiracy:  That  of  wronir- 
ful  combination,  and  that  of  criminal  attempt.  The  combin- 
ation of  numbers  to  accomplish  a  wrongful  act  has  a  special 
danger  to  public  morals,  rights  of  property,  and  public  peace, 
and  for  this  reason  is  treated  as  an  independent  offense  when- 
ever it  is  the  first  step  toward  the  commission  of  the  crime. 
It  is  then  an  attempt  to  commit  a  crime;  but  a  joint  attempt 
to  commit  a  crime  cannot  be  punished  as  a  conspiracy,  unless 
there  is  a  combination  of  such  a  nature  as  to  increase  the 
danger  to  the  public  from  the  attempt.  It  is  the  special 
danger  to  the  public  from  wrongful  acts  that  are  accomplished 
through  the  force  of  combination  which  has  induced  the  courts 
to  treat  an  attempt  to  accomplish  such  acts  through  the  force 
of  combination  as  a  criminal  attempt,  although  the  acts  may 
not  be  criminal  when  committed  or  attempted  otherwise  than 
through  the  wrongful  combination  for  that  purpose."     State 
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V.  Buchanan,  5  Har.  &  J.  (Md.)  317,  9  Am.  Dec.  534,  is  a 

leadinef  case  in  this  country,  and,  after  an  exhaustive  review 
of  the  cases,  reached  the  conclusion  that,  as  stated  by  Mr. 
Carson  in  Wright  on  Criminal  Conspiracies,  98:  ^®®  "(1)  A 
conspiracy  to  do  an  act  that  is  criminal  per  se  is  an  indictable 
offense  at  common  law.  (2)  A  conspiracy  to  do  an  act,  in 
itself  innocent,  by  means  which  are  indictable  is  indictable  at 
common  law.  (3)  An  indictment  will  also  lie  at  common 
law:  (a)  For  a  conspiracy  to  do  an  act  not  illegal  nor  pun- 
ishable if  done  by  an  individual,  but  immoral  only;  (b)  for  a 
conspiracy  to  do  an  act  neither  illegal  nor  immoral  in  an 
individual,  but  to  effect  a  purpose  which  has  a  tendency  to 
prejudice  the  public;  (c)  for  a  conspiracy  to  extort  money 
from  another,  or  to  injure  his  reputation  by  means  not  indict- 
able if  practiced  by  an  individual,  as  by  verbal  defamation, 
and  that,  too,  whether  it  be  to  charge  him  with  an  indictable 
offense  or  not;  (d)  for  a  conspiracy  to  cheat  and  defraud  a 
third  person,  accomplished  by  means  of  an  act  which  would 
not  in  law  amount  to  an  indictable  cheat,  if  effected  by  an 
individual;  (e)  for  a  malicious  conspiracy  to  impoverish  or 
ruin  a  person  in  his  trade  or  profession;  (f)  for  a  conspiracy 
to  defraud  a  third  person  by  means  of  an  act  not  per  se 
unlawful,  and  though  no  person  be  injured  thereby;  (g)  for 
a  bare  conspiracy  to  cheat  and  defraud  a  third  person,  though 
the  means  of  effecting  it  should  not  be  determined  on  at  the 
time."  See,  also,  as  sustaining  this  view.  State  v.  Burnham. 
15  N.  H.  396 ;  Smith  v.  People,  25  111.  17,  76  Am.  Dec.  780 ; 
State  V.  Cardoza,  11  S.  C.  195;  2  Bishop  on  Criminal  Law, 
sees.  178,  181;  McClain's  Criminal  Law,  sec.  594. 

There  are  authorities  to  the  contrary,  however,  which,  not- 
Avithstanding  the  convincing  character  of  the  decisions  referred 
to.  and  others  too  numerous  for  citation,  have  deduced  the 
rule  that  "an  indictable  conspiracy  must  be  a  corrupt  con- 
federation to  promote  an  evil  purpose  in  some  degree  criminal, 
or  to  effect  some  wrongful  end  by  means  having  some  degree 
of  criminality":  See  3  Greenleaf  on  Evidence,  13th  ed.,  sec. 
00;  Commonwealth  v.  Eastman,  1  Cush.  (Mass.)  189,  48  Am. 
Dec.  596 ;  Alderman  v.  People,  4  Mich.  414.  69  Am.  Dec.  321 ; 
State  V.  Keach.  40  Vt.  ^to  113 .  g^ate  v.  Ripley,  31  Me.  386. 
This  was  the  view  expressed  in  State  v.  Jones,  13  Iowa,  269, 
where  the  indictment  charged  a  combination  to  cheat  and  de- 
fraud one  Durham  of  a  large  sum  of  money  by  impleading  him 
in  a  civil  action,  and  attempting  to  procure  a  judgment  on  a 
fictitious  instrument.  The  court  held  the  indictment  bad,  in 
that  the  words  ''cheat  and  defraud"  did  not  alone  imply  a 
crime  at  common  law  or  under  the  statute  unless  accompanied 
by  some  false  pretenses  or  tokens,  and  that  the  means  alleged 
were  not  criminal,  declaring  that:  ''It  should  appear  on  the 
face  of  the  indictment  that  the  object  of  the  conspiracy  is  a 
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criminal  one,  or  else,  if  the  purpose  thus  disclosed  does  not  im- 
port a  crime,  then  other  facts  should  be  alleged  and  set  forth, 
so  as  to  show  that  the  means  to  be  employed  are  criminal, 
thereby  withdrawing  the  crime  of  conspiracy  from  the  limit- 
less field  of  wrongful  acts,  where  the  old  authorities  had  al- 
lowed it  to  go,  to  the  more  circumscribed  range  of  the  Criminal 
Code,  either  as  a  means  or  an  end.  This  brings  both  elements 
of  this  compound  offense,  to  wit,  the  combination  and  the  in- 
jury contemplated,  under  the  clear  and  more  certain  control 
of  the  courts. ' ' 

It  is  said,  in  State  v.  Potter,  28  Iowa,  554,  that  the  above 
conclusion  was  reached  after  a  full  examination  of  the  English 
and  American  authorities.  If  so,  the  opinion  does  not  disclose 
the  fact,  for  of  the  cases  cited  Hartman  v.  Commonwealth, 
5  Pa.  60,  announces  no  such  doctrine,  State  v.  Rickey.  9  N.  J. 
L.  293,  had  been  overruled,  and  State  v.  Burnham,  15  N.  H. 
396,  is  directly  to  the  contrary,  while  Lambert  v.  People,  9 
Cow.  578,  was  determined  by  the  casting  vote  of  the  president 
of  the  court.  In  State  v.  Potter,  28  Iowa,  55-4,  the  indictment 
charged  a  combination  to  defeat  the  enforcement  of  the  pro- 
hibitory law  with  many  and  various  unlawful  means,  and  it 
was  held  bad  for  not  more  specifically  specifying  the  means, 
the  court  observing  that  "to  do  an  act  that  is  not  an  offense, 
-'^  by  means  that  are  not  unlawful,  cannot  constitute  crime. 
Neither  can  a  combination  of  two  or  more  to  do  such  act  in 
the  same  manner  be  criminal.  If  such  a  combination  would 
amount  to  an  offense,  we  would  have  a  strange  and  absurd 
result  of  an  intention  being  criminal  when  the  act  intended, 
if  done  would  be  no  offense.  In  the  case,  then,  of  the  con- 
spiracy to  do  an  act  that  is  not  criminal,  the  gist  of  the  offense 
is  the  illegal  means.  It  is  plain  under  the  statutory  provisions 
above  cited  that  the  acts  constituting  these  means  which  are 
the  particular  circumstances  of  the  ofl'ense  must  be  specifically 
charged  and  set  out."  The  rule  as  announced  in  the  Jones 
case  (13  Iowa,  269)  has  been  repeated  several  times  since, 
though  in  no  instance  was  its  adoption  essential  to  a  decision : 
See  State  v.  Stevens.  30  Iowa,  391 ;  State  v.  Savove,  48  Iowa, 
562 ;  State  v.  Eno,  131  Iowa,  619,  109  N.  W.  119,  9  Ann.  Cas. 
856.  In  State  v.  Loser,  132  Iowa,  419,  104  N.  W.  337,  atten- 
tion was  directed  to  great  weight  of  authority  to  the  contrary. 
.See,  also,  the  review  of  English  and  American  authorities  in 
Wright's  Criminal  Conspiracies. 

The  design  of  this  discussion  has  not  been  to  discredit  previ- 
ous decisions  of  this  court,  save  in  pointing  out  the  narrowness 
of  the  holdings,  and  to  say  that,  in  view  of  the  authorities 
generally,  the  doctrine  approved  therein  should  not  be  ex- 
tended lay  holding  that  the  .end  or  means  of  a  combination 
must  be  indictal)le  under  the  statutes  of  this  state  in  order  to 
constitute  a  crime.     Such  was  not  the  conclusion  in  the  Jones 
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case  (13  Iowa,  269),  for  the  above  statute  was  not  alluded  to, 
and  attention  was  especially  directed  to  the  fact  that  the  object 
of  the  alleged  combination  was  not  criminal  "neither  at  com- 
mon law  nor  under  our  statutes."  Nor  have  the  decisions 
since  touched  the  subject  until  State  v.  Loser,  132  Iowa,  419. 
104  N.  W.  337,  where  it  was  distinctly  asserted  that  a  criminal 
conspiracy  at  the  common  law  was  such  under  our  statute. 
At  the  common  law  to  spirit  away  witnesses,  or  in  some  other 
manner  prevent  their  attendance  on  court,  was  an  indictable 
offense :  State  v.  Keyes,  ^72  g  y^  57^  39  j^^  d^,..  450 ;  State 
V.  Carpenter,  20  Vt.  9;  Commonwealth  v.  Rej'nolds,  14  Gray, 
87,  74  Am.  Dec.  665;  Martin  v.  State,  28  Ala.  71;  State  v. 
Ames,  64  Me.  386.  In  the  first  of  the  above  cases,  the  court 
said,  speaking  through  Redfield,  J.:  "The  e.ssence  of  the 
offense  is  obstructing  the  due  course  of  justice.  This  has 
always  been  held  indictable  as  a  misdemeanor  at  common  law. 
AVhether  the  witness  had  been  served  with  a  subpoena  or  not 
cannot  be  esteemed  very  material.  The  effect  of  the  act  and 
intent  of  the  offender  is  the  same,  whether  the  witness  has 
been,  or  is  about  to  be,  served  with  a  subpoena,  or  is  about  to 
attend  in  obedience  to  a  voluntary  promise.  Any  attempt, 
in  either  case,  to  hinder  his  attendance,  is  equally  criminal. 

and  equally  merits  punishment The   question   is    not 

whether  the  witness  has  been  guilty  of  a  contempt  in  disobey- 
ing the  process  of  the  court,  but  whether  there  has  been  a 
corrupt  attempt  to  obstruct  the  due  course  of  public  justice 
by  'spiriting'  away  or  preventing  the  attendance  of  a  wit- 
ness. If  the  person  induced  to  absent  himself  knew  of  his 
being  a  witness,  and  was  induced  to  absent  himself,  the  oft'ense 
was  complete  in  him.  If  the  respondent  knew  of  his  being  a 
witness,  and  about  to  be  compelled,  in  due  course  of  law,  to 
attend  the  trial,  and  endeavored  to  dissuade  and  hinder  him 
therefrom,  in  the  language  of  the  indictment,  his  offense  is 
complete." 

A  conspiracy  thus  to  injure  or  obstruct  the  administration 
of  justice  was  an  indictable  offense  at  the  common  law :  See 
State  V.  Ripley,  31  Me.  386;  State  v.  De  Witt,  2  Hill  (S.  C). 
282,  27  Am.  Dec.  371 ;  State  v.  Harris,  38  Iowa,  242.  And  a 
conspiracy  to  persuade  and  prevent  witnesses  from  attending 
a  trial  was  also  a  punishable  offense,  and  is  within  the  defini- 
tion of  the  statute  quoted:  Rex  v.  Steventon,  2  East,  362.  It 
follows  that  the  court  rightly  held  the  facts  charged  to  con- 
stitute criminal  conspiracy. 

2.  The  indictment  alleged  that  the  witnesses  had  ^'^  been 
"duly  and  legally  subpoeiuied,"  and  it  is  said  that,  as  they 
were  not  served  by  delivering  a  copy  of  the  subpoena  and 
shown  the  original,  there  was  a  fatal  variance  between  the 
indictment  and  the  proof.  Section  5493  of  the  Code  declares 
that  "service  is  made  by  delivering  a  copy  and  showing  the 
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original."  The  evidence  disclosed  that  a  copy  of  the  sub- 
poena duly  issued  had  been  placed  in  the  hands  of  each  wit- 
ness, and  that  each  understood  that  he  was  required  to  attend 
court  as  a  witness  at  the  time  and  place  indicated  therein. 
Such  information  was  the  prime  object  of  the  service,  and  it 
was  not  open  to  the  accused  to  draw  nice  distinctions  as  to 
the  sufficiency  of  service,  especially  as,  save  for  the  allegation 
in  the  indictment,  it  was  immaterial  whether  the  witnesses 
had  been  subpoenaed  at  all.  Even  though  the  service  may 
have  been  defective,  the  accused  were  transgressing  the  law  in 
combining  to  induce  the  witnesses  to  disregard  the  command 
of  the  court,  of  which  said  witnesses  were  fully  advised.  The 
allegation  as  to  the  legality  of  the  service  of  the  subpoenas 
was  b}^  way  of  inducement  to  the  substance  of  the  charge,  and 
no  more  was  necessary  to  be  proven  than  essential  to  make  out 
the  offense  alleged:  See  State  v.  Judd,  132  Iowa,  296,  109 
N.  W.  892,  11  Ann.  Cas.  91 ;  Commonwealth  v.  Reynolds,  14 
Gray,  87,  74  Am.  Dec.  665. 

3.  The  combination,  if  formed,  must  have  been  with  a 
fraudulent  or  malicious  intent.  Appellants  contend  that  such 
a  finding  was  not  exa<3ted  by  the  instructions,  for  that,  though 
the  jury  was  advised  that  it  must  appear  that  defendants  in 
concocting  the  plan  intended  to  obstruct  the  administration 
of  justice,  they  were  not  told  that  such  intention  must  have 
been  malicious.  Had  any  explanation  been  given  inconsistent 
with  an  evil  motive,  there  might  be  some  ground  for  this 
criticism.  But  none  was  offered,  and  the  intent,  if  any  there 
was,  was  to  obstruct  the  administration  of  justice  by  spiriting 
away  the  witnesses  so  ^'^'*  as  to  prevent  them  from  giving 
testimony.  This  characterization  of  the  intent,  in  the  light  of 
the  evidence  adduced,  stamped  it  as  malicious,  and  such  was 
the  purport  of  the  instruction. 

4.  Blades  was  called  as  a  witness  for  the  state.  After  his 
examination  had  begun,  counsel  for  defendants  said:  ''If  the 
court  please,  I  do  not  know  whether  this  witness  has  been 
apprised  that  the  testimony  he  is  giving,  or  may  give,  might 
be  used  to  convict  him  of — "  Here  the  county  attorney  in- 
terrupted with  the  assertion:  *'I  will  take  care  of  the  witness. 
You  don't  need  to  make  any  pleas  of  that  kind."  Counsel 
objected  to  this  statement,  and  submitted  that  it  "was  proper 
practice  for  any  one  connected  with  the  case  to  call  the  wit- 
ness' attention  to  such  things."  The  Court:  "That  is  the 
privilege  of  the  witness,  not  of  either  counsel.  It  is  not  your 
privilege  at  all  to  put  anything  into  the  head  of  the  witness. 
I  will  take  care  of  the  witness  if  he  gets  into  trouble." 
Appellants  insist  that  this  was  prejudicial,  but  how  is  not 
explained.  Certainly  it  was  no  part  of  counsel's  duty  to 
advise  the  witness:  Wigmore  on  Evidence,  see.  2196.  His 
suggestion  could  not  well  have  had  a  purpose  other  than  that 
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of  obviating  the  introduction  of  the  witness'  testimony.  The 
court  did  not  err  in  suppressing  the  effort,  and  the  manner 
of  doing  so  cannot  be  said  to  have  been  prejudicial.  Some 
other  rulings  are  criticised,  but  none  require  discussion  in  their 
approval. 

The  record  is  without  error,  and  the  judgment  is  affirmed. 


An  Attempt  to  Deter  a  Witness  from  Attending  a  Trial  of  a  public 
prosecution  is  punishable  as  a  crime,  although  made  before  service  of 
the  subpoena,  and  although  it  proves  unsuccessful:  State  v.  Keyes, 
8  Vt.  57,  30  Am.  Dec.  450.  The  offense  is  indictable  at  common  law, 
and  if  it  is  not  punishable  by  statute,  th«  concluding  words  of  the 
indictment  "contrary  to  the  form  of  the  statute"  may  be  rejected  as 
surplusage:  Commonwealth  v.  Eeynolds,  14  Gray,  87,  74  Am.  Dec.  C65. 

It  is  a  Contempt  of  Court  to  Bemove  a  Witness  from  the  county  of  his 
residence,  where  he  is  under  subpoena  to  attend  upon  the  trial  of  a 
cause  pending,  for  the  purpose  and  effect  of  preventing  his  appear- 
ance upon  the  day  of  trial,  as  it  is  a  wrongful  act  obstructing  the 
administration  of  justice:  Hale  v.  State,  55  Ohio  St.  210,  60  Am.  St. 
Kep.  691.  According  to  In  re  Nickell,  47  Kan.  734,  27  Am.  St.  Eep. 
315,  a  party  cited  for  contempt  in  compelling  and  inducing  witnesses 
to  absent  themselves  from  the  court  and  to  disobey  a  subpoena  is 
thereby  charged  with  a  statutory  crime,  in  addition  to  a  contempt  of 
court,  and  cannot  be  compelled  as  a  witness  to  prove  the  contempt, 
and  thus  criminate  himself  aa  to  the  other  crime. 

As  to  What  Constitutes  an  Indictable  Conspiracy,  see  the  notes  to 
Spies  V.  People,  3  Am.  St.  Eep.  474;  People  v.  Bichards,  51  Am.  Dec. 
82. 


CEDAR    RAPIDS    GAS    LIGHT    COMPANY  v.  CEDAR 

RAPIDS. 

[144  Iowa,  426,  120  N.  W.  966.] 

GAS  RATES. — A  Municipality  has  Power  to  Regulate  the  rates 
to  be  charged  for  gas,  if  it  does  not  reduce  them  so  as  to  deny  the 
company  a  fair  return,     (p.  303.) 

GAS  BATES. — The  Act  of  a  Municipality  In  Fixing  Gas  Bat^s 

is  presumed  to  be  reasonable,  and  a  court  can  declare  it  otherwise 
only  upon  finding  that  the  rate  is  so  low  that  its  adoption  will  operate 
as  a  confiscation  of  the  company's  property  without  due  process,  (p. 
303.) 

GAS  RATES — Manner  of  Determining  Beasonableness. — To  as- 
certain whether  gas  rates  fixed  by  a  municipality  will  operate  as  a 
confiscation  of  property,  it  is  essential  to  determine  the  fair  value  of 
the  plant  at  the  date  of  the  enactment  of  the  ordinance,  and  the 
amount  and  cost  of  the  gas  then  being  furnished  to  consumers,  (p. 
303.) 

GAS  BATES — Municipal  Begulation. — The  Value  of  a  Ga^ 
Plant  cannot  be  determined  by  the  mere  addition  of  the  several  values 
of  its  component  parts,  nor  from  the  cost  alone,  nor  from  what  it 
formerly  might  have  been  sold,  nor  from  what  it  might  cost  to  replace 
it;  but  the  original  cost  of  construction,  the  amount  expended  in 
perinjinent  improvements,  the  amount  and  market  \^lue  of  its  bonds 
and  stock,  the  present  as  compared  with  the  original  cost  of  construe- 
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tion,  the  probable  earning  capacity  under  the  prescribed  rates,  th© 
operating  expenses,  and  perhaps  other  matters  should  be  considered. 
(pp.  303,  304.) 

GAS  RATES — Municipal  Regulation — Value  of  Plant. — As-ide 
from  the  intangible  element  of  goodwill,  the  fact  that  a  gas  plant  is 
in  successful  operation  constitutes  an  element  of  value,     (p.  305.) 

GAS  RATES— Municipal  Regulation. — The  Value  of  a  Gas 
Plant  completed  and  earning  a  present  income  is  the  criterion  for 
determining  its  value  for  the  purpose  of  fixing  rates;  but  in  so  far  as 
influenced  by  income,  the  computation  must  be  made  on  the  basis  of 
reasonable  charges,     (p.  305.) 

GAS  RATES — Municipal  Regulation. — The  Goodwill  of  a  gas 
company  which  is  granted  a  monopoly  is  not  to  be  taken  into  account 
in  ascertaining  the  value  of  the  plant  for  the  purpose  of  fixing  rates, 
(p.  305.) 

GAS  RATES — Municipal  Regulation — Value  of  Property. — The 
fact  that  a  gas  company  is  in  possession  of  land  beyond  high-water 
mark,  although  it  cannot  acquire  title  thereto  by  the  operation  of  the 
statute  of  limitations,  should  be  considered  in  ascertaining  the  value 
of  its  propert}^     (p.  306.) 

GAS  RATES — Municipal  Regulation. — The  Value  of  Property 

of  a  gas  company  which  will  not  be  used  in  its  business  for  some  years 
to  come  should  not  be  considered  in  estimating  the  value  of  its  plant 
for  the  purpose  of  fixing  rates,      (p.  306.) 

GAS  RATES — Municipal  Regulation — Value  of  Plant. — Dis- 
carded purifiers,  forming  no  part  of  a  gas  plant,  should  not  be  con- 
sidered in  estimating  the  value  of  the  plant,     (pp.  306,  307.) 

GAS  RATES — Municipal  Regulation. — In  Estimating  the  Value 
()f  the  mains  and  pipes  of  a  gas  company,  the  cost  of  pipe,  tlie  prices 
.•;t  which  it  ordinarily  has  sold,  in  connection  with  present  prices, 
should  be  considered,  in  connection  with  depreciation  by  decay,  (p. 
307.) 

GAS  RATES— Municipal  Regulation. — The  Whole  Cost  of  a 
liigh-pressure  pipe,  used  for  the  most  part  to  carry  gas  to  consumers 
beyond  the  city  limits,  should  not  be  included  in  determining  the 
value  of  the  gas  plant  for  the  purpose  of  fixing  rates  within  the  city. 
(p.  307.) 

GAS  RATES — Municipal  Regulation. — In  Ascertaining  the 
Value  of  a  gas  plant,  including  pipes  that  were  laid  in  a  street  which 
has  since  been  paved,  the  worth  of  a  new  plant  of  equal  capacity  and 
durability,  with  proper  discount  for  defects  in  the  old  and  deprecia- 
tion for  use,  should  be  the  measure  of  value,  rather  than  the  cost  of 
exact  duplication,     (pp.  307,  308.) 

GAS  RATES — Municipal  Regulation. — In  Estimating  the  Value 

of  a  gas  plant  for  the  purpose  of  fixing  rates,  nothing  can  ho  allowed 
for  the  promotion  and  organization  of  the  company,     (p.   308.) 

GAS  RATES — Municipal  Regulation. — In  Estimating  the  Value 
of  a  gas  plant  the  owners  should  not  be  excluded  from  the  advantage 
of  prudence  and  foresight  in  its  development,  nor  should  they  be  re- 
lieved of  the  conseciuences  of  mistakes  and  errors  of  judgment,  (p. 
309.) 

GAS  RATES. — An  Ordinance  Fixing  a  Level  Price  for  gas  is 
not  objectionable  because  it  eliminates  a  discount  for  prompt  payment 
and  will  entail  an  expense  for  collecting  gas  bills,     (p.  309.) 

GAS  COMPANIES. — A  Gas  Corporation  may  Adopt  Rules  and 
regulations  for  the  trniisaction  cJf  its  business,  but  they  must  be  rea- 
sonable and  not  impose  an  undue  burden  on  cousumera.     (p.  309.) 
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GAS  COMPANIES— Rule  Requiring  Payment  in  Advance.— 
<3a8  companies  may  establish  a  rule  exacting  payment  in  advance  in 
reasonable  amounts,  or  the  deposit  of  security,     (p.  310.) 

GAS  RATES — Municipal  Regulation— Cost  of  Production.— In 
ascertaining  the  cost  of  manufacturing  gas,  that  used  to  accomplish 
this  should  be  computed  at  the  cost  only.     (p.  312.) 

GAS  RATES— Municipal  Regulation — Cost  of  Production. — 
Taxes  on  property  owned  by  a  gas  company  which  will  not  be  used  bv 
it  in  its  business  for  some  years  to  c(5me  should  be  excluded  in  esti- 
mating the  cost  of  producing  gas.     (p.  312.) 

GAS  RATES — Municipal  Regulation — Cost  of  Production. — In 
determining  the  cost  of  producing  gas,  an  allowance  should  be  made 
for  depreciation   in  the  value  of  the  property  of  the  company,     (p. 

GAS  RATES — Municipal  Regulation — Cost  of  Production. — A 

gas  company  is  entitled  to  earn  enough,  not  only  to  meet  the  expenses 
of  current  affairs,  but  also  to  provide  means  for  replacing  parts  of  the 
plant  when  they  can  bo  longer  be  used.     (p.  312.) 

GAS  RATES — Reasonableness — Legislative  Function. — The  fix- 
ing of  gas  rates  by  a  municipality  is  a  purely  legislative  function,  and 
the  duty  of  a  court  ends  when  it  has  found  that  the  rates  are  not  so 
low  as  clearly  to  be  confiscatory,     (p.  314.) 

GAS  RATES — Reasonableness — Five  Per  Cent  Income. — It  will 
not  do  for  courts  to  say  that  the  income,  above  all  expenses,  includ- 
ing taxes,  on  property  devoted  to  the  public  service,  must  necessarily 
much  exceed  five  per  cent  to  avoid  the  charge  of  being  confiscatory, 
(p.  316.) 

GAS  COMPANIES — Reasonableness  of  Rates — Usual  Earnings. 
What  gas  plants  usually  earn,  unless  based  on  reasonable  charges,  can- 
not be  accepted  as  a  criterion  for  determining  the  reasonableness  of 
rates,     (p.  31G.) 

Suit  to  enjoin  the  enforcement  of  an  ordinance  fixing  gas 
rates.     The  petition  was  dismissed  and  the  plaintiff  appeals. 

John  N,  Hughes,  Grimm  &  Trewin,  Frank  C.  Byers  and 
Redmond  &  Stewart,  for  the  appellant. 

J.  "W.  Good,  J.  W.  Jamison  and  H.  E.  Spangler,  for  the 
appellees. 

■^'^  LADD,  J.  On  September  17,  1871,  the  city  council  of 
Codar  Rapids  granted  W.  H.  Whitta  &  Co.  the  exclusive 
privilege  for  a  period  of  twenty  years  of  laying  pipes  for  the 
conveyance  of  gas  in  all  streets  and  alleys  within  its  corporati^ 
limits ;  and,  in  consideration  thereof,  gas  was  required  to  be 
furnished  at  five  dollars  per  one  thousand  cubic  feet  until 
the  consumers  numbered  two  hundred,  when  it  should  be  re- 
duced fifty  cents,  and,  upon  the  increase  of  customers  to  four 
hundred,  one  dollar  per  one  thousand  cubic  feet  should  b^ 
deducted,  and  then  to  remain  at  four  dollars  per  one  thousand 
cubic  feet  until  the  expiration  of  the  grant,  unless,  owing  to 
some  discovery  or  improvement,  the  cost  of  production  should 
be  decreased,  in  which  event  a  eorresi)0]uling  decrease  shouki 
be  made  in  the  price.     Early  in  1872  the  plaintiff  company 
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was  incorporated  with  a  nominal  capital  of  $150,000  and 
stock  issued  at  par  value  of  $100  per  share.  This  was  divided 
equally  among  the  members  of  the  firm,  W,  N.  "Whitta,  George 
F.  Wright,  and  A.  E.  Swift.  Nothing  was  paid  for  this 
stock  save  the  assignment  of  the  franchise  obtained  under 
the  ordinance.  In  July  of  that  year  the  purchase  of  ground 
upon  which  to  place  buildings  was  authorized,  and  also  the 
issuance  of  bonds  to  the  amount  of  $25,000,  bearing  interest 
at  ten  per  cent  per  annum,  and  on  January  17,  1873,  the 
ground  having  been  bought,  the  purchase  was  approved,  and 
a  sale  of  the  bonds  at  not  less  than  eighty-five  cents  on  the 
dollar  directed.  Out  of  the  fund  derived  from  this  sale  and 
other  bond  issues,  in  all  not  exceeding  $75,000,  and  the  income 
derived  from  the  manufacture  and  sale  of  gas,  the  plant  has 
been  constructed  at  an  expense,  as  plaintiff  alleges,  of 
$267,500.  An  annual  dividend  of  one  per  cent  was  declared 
in  1877  and  the  three  years  following,  then  a  dividend  of  two 
per  cent  in  ^^^  1881  and  1882,  one  per  cent  in  1883,  four  per 
cent  in  1884,  four  per  cent  in  1896,  and  in  1897  six  per  cent, 
the  next  year  seven  per  cent,  and  from  that  time  on  an  annual 
dividend  of  eight  per  cent  has  been  declared.  This  was  not 
accomplished,  however,  by  the  original  promoters.  In  1874 
A.  T.  Averill  and  associates  acquired  one-half  the  stock  for 
$16,000,  out  of  which  the  sellers  paid  $15,000  of  the  bonds, 
and  the  Higley  Bros,  owned  the  other  one-half.  In  1877 
Averill  bought  one-fourth  of  the  stock  of  one  of  the  Higleys, 
discharged  the  superintendent,  and  took  personal  charge  of 
the  plant  "with  the  determination  to  either  make  it  pay  or 
blow  it  into  the  river,"  and  to  the  efficiency  of  his  manage- 
ment may  be  attributed  in  large  measure,  as  the  record  before 
us  clearly  indicates,  the  results  achieved ;  but  the  city  afforded 
the  opportunity  for  building  up  the  enterprise,  which  during 
much  of  its  growth  has  paid  a  substantial  income  on  stock 
consisting  at  the  outset  of  nothing  but  water.  In  May,  1896, 
the  city  council  by  ordinance  extended  the  company's  fran- 
chise for  a  period  of  a  few  days  less  than  twenty  years,  with 
the  condition  that  gas  be  furnished  at  one  dollar  and  eighty 
cents  per  one  thousand  cubic  feet,  with  a  discount  of  twenty 
cents  to  consumers  for  prompt  payment  and  other  diseounte 
for  large  amounts  and  to  the  city.  The  company  voluntarily 
had  reduced  the  price  to  one  dollar  and  fifteen  cents  per  one 
thousand  cubic  feet  with  ten  cents  additional  in  event  of 
failure  to  make  prompt  payment,  and  was  selling  as  low  as 
ninety  cents  per  one  thousand  cubic  feet  to  a  consumer  of 
large  quantities  by  December  21,  1906,  when  the  city  council 
enacted  the  ordinance  of  which  complaint  is  now  made,  in 
words  following; 

"Section   1.     Any   person,   firm   or  corporation   supplying 
gas  to  the  inhabitants  of  the  city  of  Cedar  Rapids  shall  charge 
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not  to  exceed  ninety  cents  (90c)  per  thousand  cubic  feet 
therefor,  and  no  person,  firm  or  corporation  shall  charge, 
exact  or  receive  in  excess  of  ninety  cents  *^^  (90c)  per  thou- 
sand feet  for  gas  supplied  by  them  to  any  inhabitant  of  said 
city. 

"Sec.  2.  Any  person,  firm  or  corporation,  violating  any 
of  the  provisions  of  this  ordinance  shall,  upon  conviction 
thereof,  be  punished  by  fine  of  not  less  than  ten  dollars 
($10.00)  or  more  than  one  hundred  dollars  ($100.00). 

*'Sec.  3.  This  ordinance  shall  be  effective  from  and  after 
January  1,  1907. 

"Sec.  4.  All  ordinances  or  parts  of  ordinances  in  conflict 
herewith,  are  hereby  repealed." 

This  action  was  instituted  promptly,  praying  that  the  city 
be  enjoined  from  enforcing  the  ordinance.  A  temporary  writ 
of  injunction  was  issued,  but,  on  hearing,  it  was  dissolved,  and 
upon  appeal  a  restraining  order  entered  by  this  court  on  con- 
dition that  all  moneys  exacted  above  the  rate  fixed  be  depos- 
ited with  a  designated  trustee  to  bide  the  final  decision. 

1.  The  power  of  the  municipality  to  regulate  the  rates  to 
be  charged  for  gas,  save  that  these  may  not  be  so  reduced  as 
to  deny  to  the  company  a  fair  return  upon  the  property  used 
in  the  service  of  the  public,  is  not  questioned.  The  sole 
inquiry  is  whether  the  ordinance,  if  enforced,  will  operate  to 
deprive  the  company  of  fair  compensation  for  the  services  to 
be  rendered.  The  act  of  the  municipality,  in  fixing  rates,  is 
purely  legislative,  and,  as  it  is  by  virtue  of  authority  given  by 
the  legislature,  is  presumed  to  have  been  in  the  x^roper  exer- 
cise of  the  power  conferred:  City  of  Knoxville  v.  Knoxville 
Water  Co.,  212  U.  S.  1,  29  Sup.  Ct.  Rep.  148,  53  L.  ed.  371. 
For  this  reason  the  rate  established  by  the  ordinance  assailed 
is  presumed  to  be  reasonable,  and  this  court,  in  inquiring 
whether  this  is  true  in  fact,  can  only  declare  it  otherwise  upon 
finding  that  it  is  so  low  that  its  adoption  will  operate  as  a 
confiscation  of  plaintiff's  property  without  '^^^  due  process 
of  law :  Cedar  Rapids  Water  Co.  v.  City  of  Cedar  Rapids,  118 
Iowa,  234,  91  N.  W.  1081. 

To  enable  us  to  ascertain  whether  such  will  be  the  effect  of 
this  ordinance  it  is  apparent  that  three  findings  of  fact  are 
primarily  essential  as  a  basis  for  calculation:  (1)  AVhat  was 
the  fair  value  of  the  company's  plant  at  the  date  the  ordinance 
was  enacted?  (2)  How  much  gas  was  then  being  furnished 
consumers?  (3)  What  was  the  cost  per  thousand  cubic  feet 
of  gas,  at  that  time,  manufactured  and  distributed  to  con- 
sumers ?  With  this  data  as  a  basis  we  shall  be  able  to  estimate 
the  profits  the  plant  will  be  likely  to  yield  from  sales  of  gas 
at  the  rate  fixed  in  the  ordinance,  and,  by  comparison  of  these 
with  the  value  of  the  property,  determine  as  near  as  may  be 
whether  the  return  for  the  services  rendered  the  public  are  so 
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inadequate  as  to  prove  destructive  of  the  company's  invest- 
ment. 

2.  The  parties  differ  widely  as  to  the  value  of  the  plant. 
These  differences  arise  from  estimates  by  witnesses,  as  well  as 
from  the  inclusion  or  exclusion  of  various  elements  which  are 
said  to  affect  values.  There  is  no  controversy,  however,  if  we 
understand  counsel  rightly,  but  that  the  company  is  entitled 
to  have  its  property  appraised  at  its  fair  value  in  December, 
1906.  What  such  an  enterprise  was  then  worth  cannot  be 
determined  by  the  mere  addition  of  the  separate  values  of  its 
component  parts,  nor  from  the  cost  alone,  nor  from  what  it 
formerly  might  have  been  sold  at  if  such  price  were  influenced 
by  excessive  rates,  nor  from  what  it  might  cost  to  replace 
alone,  for  this,  in  view  of  its  use,  would  involve  mere  estimates 
of  depreciation  and  contingencies  incident  to  construction ; 
but  as  was  said  in  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct. 
Rep.  418,  42  L.  ed.  819:  "The  original  cost  of  construction, 
the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stock,  the  present,  as 
'*-*^  compared  with  the  original,  cost  of  construction,  the 
probable  earning  capacity  of  the  property  under  particular 
rates  prescribed  by  statute,  and  the  sum  required  to  meet 
operating  expenses,  are  all  matters  for  consideration,  and  are 
to  be  given  such  weight  as  may  be  just  and  right  in  each  case. 
We  do  not  say  that  there  may  not  be  other  matters  to  be  re- 
garded in  estimating  the  value  of  the  property.  What  the 
company  is  entitled  to  ask  is  a  fair  return  upon  the  value  of 
that  which  it  employs  for  the  public  convenience.  On  the 
other  hand,  what  the  public  is  entitled  to  demand  is  that  no 
more  be  extracted  from  it  for  the  use  of  a  public  highway  than 
the  services  rendered  by  it  are  reasonably  worth."  This  was 
said  with  reference  to  fixing  rates  for  common  carriers,  but 
evidently  is  applicable  to  cases  of  this  character  and  was  ap- 
plied in  determining  the  reasonableness  of  water  rates  in 
Cedar  Rapids  Water  Co.  v.  City  of  Cedar  Rapids.  118  Iowa, 
234,  91  N.  W.  1081.  Any  person  or  corporation  contem- 
plating the  purchase  of  such  a  property  quite  naturally  would 
inquire  into  its  history,  the  character  of  its  management  in 
the  past,  and  the  amount  expended  in  its  construction.  The 
several  items  of  dispute  may  be  considered  separately. 

The  witnesses  for  the  company  estimated  tliat  $25,000 
would  be  required  as  working  capital,  aside  from  the  supplies 
ordinarily  carried,  which  included  one  thousand  tons  of  coal 
and  ten  thousand  gallons  of  oil,  but  were  unable  to  sustain 
their  opinion  save  by  dealing  in  probal)ilities  for  its  use,  in 
the  main  speculative.  It  appears  that  collections  for  gns  sold 
are  made  monthly,  and.  as  these  amount  to  about  $^^.000  per 
month,  it  is  evident  that,  after  the  first  month,  enough  would 
be  on  hand  to  meet  current  expenses.     As  supplies  on  hand 
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were  sufficient  for  immediate  use,  and  for  some  months  in  the 
future,  about  all  essential  would  be  enough  to  take  care  of  the 
pay-roll  for  the  first  month,  and  $2,500  would  be  ample  for 
that  purpose  and  other  possible  contingencies.  Even  this 
much  "*^"*  appears  to  be  more  than  the  company  in  its  experi- 
ence has  found  it  necessary  to  reserve.  Also  the  sum  of 
$100,000  was  included  by  these  witnesses  as  enhancement  of 
value  by  reason  of  being  a  "going^concern, "  As  previously 
intima'ed,  the  value  of  the  plant  is  to  be  estimated  in  its 
entirety,  rather  than  by  the  addition  of  estimates  on  its  com- 
ponent parts,  though  the  latter  course  will  materially  aid  in 
determining  the  value.  Advantages  have  accrued  through 
the  sagacity  of  its  management  as  contended  by  appellant. 
So,  too,  there  are  the  inevitable  mistakes  which  would  not  be 
likely  in  the  construction  of  a  new  plant;  but  to  put  a  new 
plant  in  profitable  operation  time  would  be  required,  and, 
aside  from  the  intangible  element  of  good  will,  the  fact  that 
the  plant  is  in  successful  operation  constitutes  an  element  of 
value. 

As  said,  the  value  of  the  system  as  completed,  earning  a 
present  income,  is  the  criterion.  In  so  far  as  influenced  by 
income,  however,  the  computation  necessarily  must  be  made 
on  the  basis  of  reasonable  charges,  for  whatever  is  exacted 
for  a  public  service  in  excess  of  this  is  to  be  regarded  as  un- 
lawful. 

Save  as  above  indicated,  the  element  of  value  designated 
a  "going  concern"  is  but  another  name  for  "goodwill," 
which  is  not  to  be  taken  into  account  in  a  case  like  this,  where 
the  oompanv  is  granted  a  monopoly:  Cedar  Rapids  Water  Co. 
V.  City  of  Cedar  Rapids,  118  Iowa,  234,  91  N.  W.  1081 ;  Will- 
cox  V.  Consolidated  Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct.  Rep. 
192,  53  L.  ed.  382.  The  witnesses  for  plaintiff  took  into 
account  "goodwill"  in  giving  their  opinion  of  the  enhance- 
ment in  value  because  of  being  a  going  concern,  and  we  have 
no  means  of  separating  these  so  as  to  ascertain  their  estimate 
of  the  separate  advantage  of  completion  so  as  to  earn  a  present 
income. 

The  buildings  of  the  company  are  located  on  fractional  block 
9  divided  into  five  lots,  and  lots  1  and  '^^^  2  in  fractional 
block  10.  All  these  lots  front  on  First  street  and  border  the 
Cedar  river.  The  government  meander  line  seems  to  have 
been  from  thirty-three  to  fifty-seven  feet  from  First  street, 
though  the  high-water  mark  was  about  one  hundred  feet 
nearer  the  river.  The  company,  b}^  the  construction  of  riprap 
work  on  made  ground  at  the  bottom  of  the  stream,  has  added 
about  fifty  feet  more.  Two  of  these  lots  cost  the  company 
$8,000  in  1902,  and  the  others  prior  to  that,  as  needed,  $4,200. 
Of  course,  the  company  has  not  acquired  title  to  the  portion 
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of  the  lots  beyond  the  high-water  mark,  for,  though  long  in 
occupancy,  the  statute  of  limitations  does  not  run  against  the 
state :  Park  Commissioners  v.  Taylor,  133  Iowa,  453,  108  N. 
W.  927;  Carr  v.  Moore,  119  Iowa,  152,  97  Am.  St.  Rep.  292, 
93  X.  W.  52 ;  Tomlin  v.  Dubuque  B.  &  M.  Ry.  Co.,  32  Iowa. 
106,  7  Am.  Rep.  176.  But  the  company  is  in  possession,  and 
this  was  of  value,  especially  as  none  save  the  state  might 
challenge  its  right  thereto.  Without  determining  precisely 
where  the  high-water  mark  is,  or  reviewing  the  conflicting 
opinions  of  witnesses,  we  are  inclined  to  think  the  evidence 
fairly  shows  this  property  worth  between  $15,000  and  $20,000. 

Across  the  street  from  the  plant  are  lots  1  to  5  in  block  9, 
known  as  the  "Annex,"  and  on  which  there  are  thirteen 
small  houses,  rented  by  the  company.  The  cost  of  these  lots 
was  $6,500  some  eight  years  prior  to  the  trial.  The  plaintiff 
estimated  that  their  value  has  increased  to  $16,500.  On  the 
other  hand,  the  city  contends  that  they  should  not  be  con- 
sidered at  all  in  determining  the  value  of  the  plant.  The 
evidence  is  all  but  conclusive  that  they  will  not  be  required 
for  the  immediate  expansion  of  the  work,  even  though  the 
officers  of  the  company  may  have  had  this  in  contemplation. 
A  witness  for  plaintiff  testified  that,  with  little  more  machin- 
ery, the  present  plant  could  be  made  to  manufacture  more 
than  three  times  as  much  gas  as  now  sold.  Another  justified 
his  conclusion  that  the  annex  should  be  included  **'^*^  l)y  say- 
ing that  the  purchase  was  a  wise  precaution,  and  that,  in 
view  of  the  past  growth  of  the  city,  these  lots  likely  would 
soon  be  needed.  The  lots  or  others  may  be  required  some 
time,  but  no  man  can  determine  the  contingencies  of  the 
future,  and  it  will  not  do  to  burden  the  patrons  of  to-day  in 
order  to  provide  for  possible  needs  of  those  of  five  or  ten  years 
hence,  at  least  when  this  is  conceded  not  to  be  necessary  in 
order  to  provide  for  equal  facilities  when  demanded.  This 
property  should  not  be  included. 

The  estimates  concerning  the  value  of  the  buildings  varied 
from  slightly  more  than  $30,000  down  to  something  less  than 
$21,000.  Witnesses  called  by  plaintiff  had  enjoyed  a  larger 
experience,  while  those  produced  by  the  defendant  entered 
into  greater  detail.  A  comparison  of  the  evidence  in  connec- 
tion with  proof  of  the  age  of  the  buildings  has  led  to  the 
conclusion  that  $25,000  is  not  far  from  their  true  valuation. 
We  are  of  opinion  that  plaintiff's  real  estate,  excluding  the 
annex,  was  fairly  worth  not  to  exceed  $40,000  to  $45,000.  or 
$15,000  or  $20,000  less  than  estimated  by  the  witnesses  of 
plaintiff. 

But  little  controversy  has  arisen  in  estimating  the  value  of 
other  property,  for,  save  certain  items,  the  estimates  of  plain- 
tiff's witnesses  have  been  accepted  by  the  city.  Soine  jinri- 
fiers  were  included  which  had  been  discarded.     They    were 
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appraised  at  $1,600.  These  formed  no  part  of  the  plant.  If 
they  were  subsequently  exchanged  for  something  needed,  this 
was  long  after  the  enactment  of  the  ordinance. 

In  estimating  the  value  of  the  cast-iron  mains  and  pipes 
computation  was  made  in  behalf  of  the  company  at  thirty-two 
dollars  and  fifty  cents  per  ton ;  a  reduction  being  allowed  from 
the  price  of  December,  1906,  of  five^dollars  and  fifty  cents  per 
ton  for  depreciation.  The  record  indicates  that  the  price 
taken  was  the  highest  at  which  mains  and  pipes  had  ever  sold, 
and  that  tliese  ranged  in  previous  years  down  as  low  as 
eighteen  dollars  per  ton.  The  '^^'^  pipes  were  not  available 
for  the  market,  and,  in  estimating  their  value  in  the  ground, 
the  price  of  iron  on  the  particular  day  the  ordinance  was 
enacted  ought  not  to  be  seized  upon  as  the  criterion  of  value, 
whether  it  were  the  highest  or  lowest  price.  No  one  in  calcu- 
lating on  the  value  of  a  similar  plant  would  adopt  such  a  rule. 
The  cost  of  the  pipe,  the  prices  at  which  it  ordinarily  had  sold, 
in  connection  with  present  prices,  should  be  considered  in  con- 
nection with  depreciation  by  inevitable  decay.  An  examina- 
tion of  the  record  has  convinced  us  that  outside  figures  have 
been  made  by  plaintiff's  expert,  and  that  his  estimate  on  the 
value  of  pipes  and  mains  is  several  thousand  dollars  too  high. 

The  company  extended  its  activities  so  as  to  furnish  gas 
to  the  people  of  Kenwood  Park  and  Marion  in  1905.  and  to 
do  this  laid  a  high-pressure  pipe  from  the  holder  to  these 
places.  The  cost  of  this  pipe  to  the  city  limits  was  $5,483, 
and  was  originally  charged  to  the  Marion  line.  The  evidence 
is  to  the  effect  that  the  pressure  from  this  pipe  somewhat 
reinforces  the  system,  and  that  a  few  residents  of  the  city  are 
furnished  gas  therefrom;  but  its  principal  use  is  to  carry  gas 
to  the  consumers  beyond  the  city  limits,  and  no  more  than  one- 
fourth  its  value  should  be  included  in  the  appraisement. 

The  sum  of  $43,580  was  added  owing  to  the  alleged  increase 
of  value  of  pipes  and  mains  because  of  being  underneath  the 
pavement.  The  company  had  laid  them  before  the  paving 
was  done,  but  it  is  argued  that,  as  the  value  of  the  mains  and 
pipes  are  to  be  estimated  when  in  the  ground,  what  it  would 
now  cost  because  of  the  pavement  to  put  them  there  should 
be  included  in  determining  present  value.  If  so,  the  contin- 
gency of  having  to  remove  them  at  the  expiration  of  the 
franchise  also  should  be  taken  into  account.  Moreover,  the 
fact  that  most  of  the  paved  streets  are  paralleled  by  nnpaved 
alleys  or  parkings  in  which  pipes  might  be  ^^'^  laid  without 
removing  the  pavement,  and  possibly  with  less  danger  from 
electrolysis,  is  entitled  to  consideration.  Nor  is  it  to  be  for- 
gotten that  pavements  yield  to  the  ravages  of  time,  and  that 
with  new  pavements  new  pipe  may  be  laid.  Undoubtedly  the 
values  of  the  pipes  arc  somewhat  enhanced  because  of  their 
location,  but    the    entire    immediate  cost  of  opening  and  re- 
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placing  the  pavement  is  not  the  criterion  for  value  which 
should  be  adopted.  The  contention  illustrates  how  inequitable 
would  be  a  rule  arbitrarily  fixing  the  value  as  that  for  which 
a  system  might  be  replaced.  Aside  from  this  being  imprac- 
tical it  may  safely  be  said  that  there  is  hardly  an  enterprise 
of  this  character,  which,  were  it  destroyed,  would  be  restored 
as  it  was  before.  In  ascertaining  values  in  this  way,  the  worth 
of  a  new  plant  of  equal  capacity,  efficiency  and  durability, 
with  proper  discounts  for  defects  in  the  old  and  depreciation 
for  use,  should  be  the  measure  of  value  rather  than  the  cost  of 
exact  duplication. 

Included  in  plaintiff's  estimate  of  values  are:  Interest  on 
capital  during  construction,  $22,415;  promotion  and  organiza- 
tion, $14,943.69 ;  and  engineering,  $18,679.61.  These  are  mere 
estimates  of  what  might  be  expended  for  these  purposes  in  the 
construction  of  a  new  plant.  Of  course,  all  the  money  re- 
quired would  not  necessarily  remain  idle  during  construction, 
and  the  witness  admitted  that  the  only  expense  for  promotion 
and  organization  he  could  think  of  would  be  attorney's  fees 
in  preparing  proper  papers.  The  expense  for  engineering 
was  said  to  be  the  percentage  taken  into  consideration  by  those 
contemplating  such  enterprises.  Manifestly  these  estimates 
are  largely  speculative..  Nothing  can  be  allowed  for  the  pro- 
motion and  organization  of  the  company,  for  it  is  immaterial 
by  whom  the  plant  may  be  owned  in  estimating  its  value. 

Some  other  matters  are  discussed  which  do  not  require 
special  attention.  The  plaintiff's  chief  expert  estimated 
"*■'"*  the  physical  properties  to  be  worth  $365,564.41,  and  the 
petition  alleged  these  to  be  $368,000.  The  defendant  con- 
ceded the  value  of  the  plant  to  be  $278,621.60.  It  had  cost 
but  $267,500.  It  had  been  assessed  for  taxation  on  the  sworn 
statements  of  its  president  in  1903  at  $99,020,  in  1905  at 
$95,300  and  in  1907  at  $175,000,  raised  to  $250,000  by  the 
board  of  equalization,  from  which  the  company  appealed  as 
to  any  valuation  above  $108,000.  In  the  five  years  prior  to 
1907,  the  company  had  charged  off  its  books  $65,500  for  de- 
preciation in  value.  And  yet,  notwithstanding  the  small 
value  of  the  land,  relatively,  how  marvelously  has  this  prop- 
erty, consisting  of  machinery,  pipes,  mains,  and  the  like, 
advanced  in  value  notwithstanding  the  constant  depreciation 
due  to  the  combined  forces  of  adolescence,  obsolescence,  in- 
adequacy, and  decay.  An  examination  of  the  record  has 
convinced  us  that  the  witnesses  of  the  plaintiff  have  overlooked 
nothing  which  might  tend  to  enhance  their  estimates  of  the 
value  of  the  plant,  and  that  in  many  instances  their  estimates 
are  exagnerated. 

Undoubtedly,  risks  have  been  incurred,  and  possibly  mis- 
takes have  been  made.  Doubtless  the  purpose  in  fixing  the 
high  rates  in  the  first  ordinance  was  to  compensate  for  these 
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risks.  Owners  of  such  property,  on  the  one  hand,  ought  not 
to  be  excluded  from  the  advantage  of  the  prudence  and  fore- 
sight in  its  development,  nor,  on  the  other,  should  they  be 
relieved  of  the  consequences  of  mistakes  and  errors  of  judg- 
ment. At  best,  what  a  thing  is  worth  is  peculiarly  a  matter 
of  opinion,  and  opinions  of  this  kind  ordinarily  are  as  numer- 
ous as  the  witnesses  who  express  t)iem.  A  careful  review  of 
the  entire  record,  which  has  been  repeated,  has  led  to  the 
conclusion  that  a  fair  valuation  of  the  entire  plant  is  some- 
where between  $300,000  and  $350,000.  This  is  largely  in 
excess  of  its  cost,  but,  according  to  the  record,  the  value  of 
material  as  well  as  the  cost  of  labor  has  *^**  greatly  increased 
since  much  of  the  plant  was  constructed.  On  the  other  hand, 
to  put  the  value  above  the  limit  mentioned  would  require  us 
to  ignore  the  depreciation  due  to  age,  decay,  inadequacy,  and 
the  like,  on  account  of  which  defendant  has  been  charging  off 
its  books  large  sums,  and  which  the  proof  shows  should  be 
taken  into  account. 

3.  In  1905,  the  company  sold  76,782,600  cubic  feet  of  gas, 
in  1906,  91,173,200  cubic  feet,  and  in  1907,  103,079,190  cubic 
feet.  The  evidence  is  to  the  effect  that  reduced  prices  in- 
crease the  consumption,  so  that  the  last  amount  safely  may 
be  assumed  as  the  minimum  amount  that  will  likely  be  sold 
hereafter.  This,  computed  at  ninety  cents  per  thousand  cubic 
feet,  gives  the  gross  annual  income  as  $92,771.10.  Undoubt- 
edly some  deductions  should  be  made  for  bad  debts,  but 
according  to  the  evidence  an  allowance  of  $.008  per  thousand 
cubic  feet  will  cover  this  item.  The  amount  collected  from 
each  of  the  four  thousand  consumers  of  gas  is  relatively 
small.  Under  the  former  ordinance  ten  cents  per  thousand 
cubic  feet  was  exacted  in  event  of  failure  to  pay  by  the  10th 
of  the  month. 

The  ordinance  assailed  fixes  a  level  price,  and  appellant 
contends  that  the  elimination  of  the  discount  for  prompt  pay- 
ment will  entail  an  expense  of  five  cents  per  thousand  cubic 
feet  for  collecting  gas  bills.  This  assumes  that  an  equally 
efficient  method  of  inducing  payment  may  not  be  adopted  by 
the  company.  That  such  corporations  may  adopt  rules  and 
regulations  for  the  transaction  of  their  business  is  well  settled 
by  authority :  Shephard  v.  Gaslight  Co.,  6  Wis.  539,  70  Am. 
Dec.  479 ;  Tacoma  Hotel  Co.  v.  Tacoma  Water  Co.,  3  Wash. 
316,  28  Am.  St.  Rep.  "^^  35,  28  Pac.  516,  14  L.  R.  A.  669; 
Harbison  v.  Knoxville  Water  Co.  (Tenn.  Ch.),  53  S.  W.  993; 
Williams  V.  Mutual  Gas  Co.,  52  Mich.  499,  50  Am.  Rep.  266, 
18  X.  AV.  236. 

In  each  of  these  cases  a  rule  requiring  security  or  deposit 
of  money  in  advance  was  approved.  Of  course,  such  rules 
must  be  reasonable  and  not  impose  an  undue  burden  on  the 
consumer.     In  People  v.  j\Ianhattan  Gaslight  Co.,  45  Barb. 
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136,  a  rule  that  the  company  would  refuse  to  furnish  gas  to 
one  who  had  failed  to  pay  his  past-due  bill  was  held  to  be 
reasonable,  but  in  Crumley  v.  Watauga  Water  Co.,  99  Tenn. 
420,  41  S.  W.  1058,  it  seems  to  have  been  held  that  a  water 
company  may  not  refuse  to  furnish  water  on  the  ground  that 
the  applicant  is  indebted  for  a  previous  supply  for  which  he 
is  unable  or  refuses  to  pay.  To  the  same  effect,  see  Gaslight 
Company  of  Baltimore  v.  Colliday,  25  Md.  1.  In  American 
Waterworks  Co.  v.  State,  46  Neb.  194,  50  Am.  St.  Rep.  610, 
64  N.  W.  711,  30  L.  R.  A.  447,  the  rule  required  water  rents 
to  be  paid  on  the  first  days  of  January  and  July  of  each  year 
in  advance  at  the  company's  office,  and  "if  not  paid  within 
thirty  days  after  they  fall  due,  the  water  will  be  turned  off 
and  not  turned  on  until  all  back  rents  are  paid,  increasing 
the  charge  by  one  dollar  for  turning  water  on  and  off."  The 
court,  while  conceding  the  power  of  the.  company  to  make  all 
reasonable  regulations,  held  that  that  part  of  the  rule  exacting 
one  dollar  as  a  condition  precedent  to  turning  on  again  un- 
reasonable and  void:  See,  also.  State  v.  Nebraska  Tel.  Co.,  17 
Neb.  126,  52  Am.  Rep.  404,  22  N.  W.  237.  In  Rockland 
Water  Co.  v.  Adams,  84  Me.  472,  30  Am.  St.  Rep.  368,  24  Atl. 
840,  a  rule  that  users  of  water  liable  for  rent  for  the  whole 
year,  whether  actually  used  for  that  length  of  time,  but  not 
requiring  them  to  pay  in  advance,  was  held  to  be  unreasonable. 
In  Shephard  v.  Gaslight  Co.,  6  Wis.  539,  70  Am.  Dec.  479, 
the  court  held  that  the  company  might  not  attach  a  penalty 
for  the  violation  of  its  rules.  State  v.  Butte  City  Water  Co., 
18  Mont.  199,  4^*2  55  ^-^  g^.  Rep.  574,  44  Pac.  966,  32  L. 
R.  A.  697,  decided'  that  payment  in  advance  might  be  exacted, 
but  that  the  company  could  not  refuse  to  furnish  water  to 
others  than  owners  of  property.  In  Miller  v.  Wilkesbarre 
Gas  Co.,  206  Pa.  254,  55  Atl.  974,  a  rule  that  supply  be 
stopped  unless  all  arrearages  be  paid,  whether  owing  by  tenant 
in  possession  or  his  predecessor,  was  approved  but  held  not 
to  be  binding  in  the  absence  of  notice.  In  Owensboro  Gas- 
light Co.  V.  Ilildebrand  (Ky.),  42  S.  W.  351,  a  rule  requiring 
the  deposit  of  twenty  dollars  in  advance  was  declared  reason- 
al)le.  To  the  same  effect,  see  Northern  Colorado  etc.  Co.  v. 
Richards,  22  Colo.  450,  45  Pac.  423.  See,  also,  Thornton  on 
Oils  and  Gas,  section  541,  where  decisions  are  collected  relat- 
ing to  the  reasonableness  of  amounts  required  to  be  deposited 
in  advance.  The  company  may  not  base  a  rule  on  the  theory 
that  the  people  as  a  whole  are  dishonest,  but  it  has  the  right 
to  adopt  a  rule  which,  while  giving  the  honest  citizen  what 
he  pays  for,  will  prevent  the  dishonest  from  getting  that 
which  he  will  never  pay  for :  See  Harbison  v.  Knoxville  Water 
Co.  (Tenn.  Ch.),  53  S.  W.  993.  That  the  company  may  es- 
tablish a  rule  exacting  payment  in  advance  in  reasonable 
amounts,  or  the  deposit  of  security,  at  least  is  fully  settled  by 
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the  authorities,  and  it  would  seem  that  the  requirement  of 
security  or  deposit  of  money  in  advance  would  be  quite  as 
effective  in  enforcing  prompt  payments  and  more  so  in  avoid- 
ing bad  debts  than  an  increase  in  price  upon  failure  to  pay 
by  a  time  stated,  and  it  does  not  appear  that  collecting 
through  such  method  or  some  other  reasonable  method  that 
may  be  devised  not  obnoxious  to  the  ordinance  would  entail 
greater  expense  on  the  company  than  under  that  of  allowing 
discounts.  At  any  rate,  we  cannot  assume  in  advance  that 
consumers  will  not  comply  with  such  reasonable  rules  for  the 
security  of  the  company  as  may  be  embodied  in  their  con- 
tracts, nor,  in  the  absence  '*^^  of  satisfactory  proof,  that 
unusual  expense  will  be  incurred  in  collecting  the  price  of  the 
gas  sold. 

4.  What  does  it  cost  to  manufacture  and  distribute  gas  per 
thousand  cubic  feet  to  the  consumer?  The  witnesses  have 
estimated  these  separately,  in  the  first  including  the  expenses 
up  to  storing  in  the  holder,  and  in  the  last  all  other  items  in 
delivering  to  and  collecting  the  price  from  the  consumer 
They  do  not  differ  very  materially  on  the  cost  of  the  severa) 
items,  but  are  not  entirely  agreed  as  to  what  shall  be  in- 
cluded. Several  persons  of  large  experience  testified  on  the 
subject  but  necessarily  where  the  business  of  a  company  is 
well  managed,  and  its  accounts  fairly  kept,  these  furnish  the 
best  evidence  of  the  cost  of  service  rendered  the  public.  The 
representatives  of  two  accountant  companies  examined  the 
books  of  plaintiff,  the  Audit  Company  of  Illinois  represented 
by  George  P.  Kellogg  for  it,  and  the  Marwick  &  Mitchell  Com- 
pany of  Chicago  represented  by  J.  W.  Hall  for  the  city. 
They  agreed  that  the  books  were  fairly  kept,  and  there  was 
little  difference  between  them  in  their  deductions  therefrom, 
save  in  the  items  making  up  the  account.  The  one  included 
$10,000  for  depreciatiQn  in  1905  and  $13,000  for  1906,  while 
the  other  computed  depreciation  at  $.05  per  thousand  cubic 
feet  of  the  gas  made,  being  $4,431.71  for  1905,  and  $5,330.82 
for  1906.  Their  computations  were  made  by  including  all  the 
expenses  for  the  year,  including  depreciation  as  above,  and 
deducting  therefrom  the  amount  received  for  residuals,  such 
as  coke  and  tar,  and  dividing  the  dift'erenee  by  the  number  of 
thousand  cubic  feet  of  gas  manufactured  less  leakage.  The 
(|uotient,  of  course,  would  be  the  cost  of  manufacturing  and 
delivering  one  thousand  cubic  feet  of  gas.  In  this  way  plain- 
tiff's accountant  found  that  the  cost  per  thousand  cubic  feet 
in  1905  was  $.756,  and  in  1906,  $.799.  According  to  the  de- 
fendant's accountant  the  cost  for  1905  was  $.6745  per  thou- 
sand cubic  feet,  and  for  1906,  $.6812.  As  ^^^  said,  these 
diiTerent  conclusions  as  to  1905  and  1906  resulted  from  some 
differences  in  the  items  included,  to  which  attention  is  now 
directed. 
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The  cost  of  mixed  gas  (that  is,  of  coal  and  water  gas)  in 
the  holder  for  1905  was  found  by  plaintiff's  accountant  to  be 
$.394,  and  in  1906,  $.415  per  thousand  cubic  feet,  while  de- 
fendant's accountant  made  such  cost  $.3868  in  1905,  and 
$.4111  in  1906.  This  slight  differen<^e  is  mainly  due  to  the 
charge  of  plaintiff's  accountant  of  one  dollar  per  thousand 
cubic  feet  for  gas  used  at  the  works,  while  defendant's  ac- 
countant allowed  the  actual  cost.  The  latter  was  correct,  for 
in  ascertaining  the  cost  of  manufacture  that  used  to  accom- 
plish this  should  be  computed  at  the  cost  only.  The  defend- 
ant's accountant  very  properly  excluded  any  allowance  for 
taxes  on  the  annex. 

It  appears  that  the  company  had  charged  off  its  books  as 
depreciation  in  the  value  of  its  property  due  to  use  the  fol- 
lowing sums:  $10,000  in  1902,  $20,000  in  1903,  $12,000  in 
1904,  $10,000  in  1905,  $13,000  in  1906.  In  computing  the 
expense  of  distribution,  the  plaintiff's  accountant,  as  said, 
included  these  items,  while  the  defendant's  accountant  allowed 
for  depreciation  of  property  $.05  per  thousand  cubic  feet  of 
gas  manufactured.  This  would  make  a  difference  in  manu- 
facturing and  distributing  gas  sold  in  1905  of  $.0714  per 
thousand  cubic  feet,  and  in  1906  of  $.0816.  There  can  be  no 
doubt  as  to  the  justice  of  some  allowance  for  depreciation.  A 
public  service  corporation  is  under  no  obligation  to  sacrifice 
its  property  for  the  public  good.  Nor  is  it  bound  to  see  its 
property  gradually  wasted  by  wear  and  decay  without  making 
provision  for  its  replacement.  It  is  entitled  to  earn  enough 
not  only  to  meet  the  expenses  of  current  repairs,  but  also  to 
provide  means  for  replacing  the  parts  of  the  plant  when  these 
can  no  longer  be  used.  "It  is  entitled  to  see  that  from  its 
earnings  the  value  of  '*^^  the  property  is  kept  unimpaired, 
so  that  at  the  end  of  any  given  term  of  years  the  original 
investment  shall  remain  as  it  was  at  the  beginning.  It  is  not 
only  the  right  of  the  company  to  make  such  provision,  but  it 
is  its  duty  to  its  bond  and  stockholders  and,  in  the  case  of  a 
public  service  corporation  at  least,  its  plain  duty  to  the  pub- 
lic. If  a  different  course  were  pursued,  the  only  method  of 
providing  for  displacement  of  property  which  has  ceased  to 
be  useful  would  be  the  investment  of  new  capital  and  the  issue 
of  new  bonds  or  stock.  This  course  would  lead  to  a  constantly 
increasing  variance  between  present  value  and  bond  and  stock 
capitalization — a  tendency  which  would  inevitably  lead  to 
disaster  either  to  the  stockholders  or  to  the  public,  or  both." 
This  situation  ought  not  to  be  brought  about  either  by  the 
payment  of  excessive  dividends  or  the  omission  to  exact  proper 
prices  for  the  output:  flavor  etc.  of  Knoxville  v.  Knoxville 
Water  Co.,  212  U.  S.  1,  29  Sup.  Ct.  Rep.  148,  53  L.  ed.  371. 

There  is  a  wide  divergence  of  opinion  as  to  the  amount 
that  should  be  set  aside  for  depreciation,  but  all  the  witnesses 
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concede  that  their  estimates  are  without  data  as  a  foundation^ 
though  the  elements  to  be  taken  into  account  are  enumerated. 
As  contended,  scarcely  two  parts  of  the  plant  will  cease  to  be 
useful  at  the  same  time.  Some  will  last  but  a  brief  period, 
while  others  may  be  serving  their  purposes  for  more  than  a 
century  to  come.  Some  stress  is  put  on  the  possibility  of 
enlargement  and  of  the  necessity  of  replacing  parts  with 
others  adequate  to  meet  increased^  demands,  but  there  is  no 
reason  to  think  that  the  income  will  not  keep  pace  with  the 
extensions  or  enlargements.  In  other  words,  profits  on  the 
additional  sales  of  gas  will  in  all  probability  yield  an  ade- 
quate income  on  the  amounts  expended  for  the  expansion  of 
the  plant.  Should  replacement  of  some  of  the  machinery 
now  in  use  prove  necessary  because  of  new  inventions,  this  in 
all  probability  will  be  owing  to  the  economy  which  may  be 
effected  thereby  '*'***  in  production,  and  again  the  saving  may 
be  expected  to  yield  a  fair  return  for  the  new  investment. 
Moreover,  the  rate  fixed  by  this  ordinance  is  not  necessarily 
perpetual,  but  subject  to  such  changes  by  the  governing  board 
of  the  city  as  shall  be  essential  to  meet  the  contingencies  of 
the  future.  The  expert  accountant  who  testified  in  behalf  of 
defendant  allowed  five  cents  per  thousand  cubic  feet  of  gas 
manufactured  for  depreciation,  and  another,  who  had  made 
a  study  of  the  durability  of  different  material,  testified  that 
if  one  and  seven-tenths  per  cent  of  the  value  of  the  plant 
were  put  into  a  sinking  fund  drawing  annual  interest  at  four 
per  cent  per  annum,  this  would  produce  enough  to  replace 
the  plant  in  thirty  years.  The  amount  allowed  by  the  ac- 
countant approximates  this  percentage  of  the  value,  and  we 
are  of  opinion  that  in  view  of  the  evidence  adduced  it  will 
prove  adequate  for  replacement  of  the  different  portions  of 
the  plant  when  this  shall  become  necessary.  Appellee  insists 
that  the  average  cost  during  the  past  five  years  should  be 
adopted.  This,  including  depreciation,  would  be  $.6404  per 
thousand  feet.  Another  item  is  not  to  be  overlooked,  and  that 
is  the  probability  that  in  the  future  the  company,  in  view  of 
this  investigation,  will  be  required  to  pay  its  just  portion  of 
the  burdens  of  taxation.  What  the  increase  shall  be  cannot 
be  told  in  advance,  but  it  is  likely  to  be  enough  to  offset  any 
decrease  in  the  cost  of  fittings.  The  cost  of  gas  production 
during  the  years  1905  and  1906  was  much  higher  than  for  the 
years  previous.  This  was  not  owing  to  the  increased  cost  of 
fuel.  The  accountant  of  defendants  testified  that  the  cost  of 
manufacturing  and  distribution,  including  allowance  for 
depreciation,  was  $.57  per  thousand  cubic  feet  in  1902,  $.5935 
in  1903,  $.6375  in  1904.  This  increase  in  cost  was  due  in  large 
part  to  the  increase  in  the  fittings  account,  such  as  installing 
stoves,  meters,  and  the  like.  In  1902  there  was  a  profit  in  this 
account  of  $283.99,  in  1903,  an  expense  of  $972.80,  in  1904: 
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an  expense  of  ^^'  $39.60,  in  1905  of  $6,758.89,  and  in  1906 
of  $5,943.83.  This  increase  of  expense  of  fittings,  etc.,  over 
profits  on  the  sale  of  stoves,  etc.,  is  not  satisfactorily  explained. 
There  is  no  reason  for  thinking  so  large  an  outlay  as  in  the 
last  two  years  will  be  required  in  the  future,  and  the  probable 
increase  therein  may  safely  be  allowed  to  offset  probable 
increase  in  taxes.  Upon  an  examination  of  the  entire  record, 
we  are  satisfied  that  the  cost  of  manufacturing,  distribution, 
and  of  making  collections  should  not  exceed  $.6812  per  thou- 
sand cubic  feet  at  the  time  the  ordinance  was  enacted. 

5.  The  expense  involved  in  the  manufacture  and  sale  of  gas 
in  1907.  including  depreciation  then,  was  $70,217.54.  This 
deducted  from  the  receipts  leaves  a  net  profit  for  the  year 
of  $22,553.56.  This  is  $1,153.56  above  eight  per  cent  on  the 
cost  as  alleged  by  the  company.  It  is  $1,553.36  in  excess  of 
seven  per  cent,  if  the  plant  be  estimated  at  the  valuation  of 
$300,000,  or  a  like  sum  above  six  per  cent  if  it  is  worth 
$350,000.  If  to  these  several  margins  be  added  the  difference 
in  the  rates  mentioned  and  that  paid  on  the  $75,000  of  bonded 
indebtedness,  the  first  of  these  will  be  increased  by  $2,250,  the 
second  by  $1,500,  and  the  third  by  $750.  In  other  words,  if 
the  interest  on  the  money  borrowed  be  deducted  from  the 
profits,  there  will  remain  $18,803.56  net  income  realized  on  a 
net  investment  of  $192,500  or  on  a  net  value  of  $225,000  to 
$275,000,  or  a  return  of  seven  or  eight  per  cent  per  annum 
on  the  value  of  the  plant  over  the  encumbrance.  It  may  be 
that  the  margin  is  not  large  in  view  of  the  contingency  of 
increased  cost  of  collections  and  the  risks  incident  to  all  en- 
terprises of  this  kind,  but  we  are  not  fixing  the  rates.  That 
is  purely  a  legislative  function.  The  court's  duty  ends  when 
it  has  found  that  the  rates  are  not  so  low  as  clearly  to  be 
confiscatory  in  character.  "Judicial  interference  should 
never  occur  unless  ^■**  the  case  presents,  clearly  and  beyond 
all  doubt,  such  a  flagrant  attack  upon  the  rights  of  property 
under  the  guise  of  regulations  as  to  compel  the  court  to  say 
that  the  rates  prescribed  will  necessarily  have  the  effect  to 
deny  just  compensation  for  private  property  taken  for  the 
public  use":  San  Diecfo  Land  &  Town  Lot  Co.  v.  National 
City,  174  U.  S.  739,  19  Sup.  Ct.  Rep.  804,  43  L.  ed.  1154. 

What  compensation  will  be  reasonable  is  a  question  of  fact 
to  be  determined  in  the  light  of  the  evidence  in  each  particular 
case.  No  court  of  last  resort  has  undertaken  to  say  what 
per  cent  on  the  value  such  an  investment  should  yield  its 
owners  in  all  eases.  In  Cedar  Rapids  Water  Co.  v.  Cedar 
Rapids,  118  Iowa,  234,  91  N.  W.  1081,  the  court  said:  ''The 
net  earnings  upon  this  showing,  if  not  large,  are  sul)stantial. 
The  court  cannot  undertake  to  guarantee  the  company  any 
fixed  or  certain  return  upon  its  investment.  The  exercise  of 
such  a  power  would  work  an  utter  destruction  of  the  legisla- 
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live  right  to  regulate  rates  of  water  companies  and  other  cor- 
porations operating  works  of  public  utility.  We  think  the 
decisions  have  already  gone  to  the  verge  of  safety  in  nullify- 
ing legislative  acts  of  this  character;  and  to  go  further,  and 
say  that  the  courts  will  not  only  preserve  property  from 
confiscation  and  destruction  by  legislative  power,  but  will  also 
assure  to  its  owners  a  definite  and  fixed  rate  of  profit  upon 
their  investment,  would  be  an  aCt  of  judicial  usurpation." 
In  that  case  the  value  of  the  plant  was  estimated  from 
$400,000  to  $500,000,  and  rates  yielding  an  income  of  five  and 
one-half  per  cent  on  the  former  sum  or  four  and  one-half 
per  cent  on  the  latter  were  held  not  to  be  confiscatory;  the 
court  remarking  that  the  "estimate  of  earnings  may  be  very 
materially  reduced,  or  the  estimate  of  the  value  of  the  plant 
be  very  materially  increased  before  the  court  will  be  justified 
in  saying  that  plaintiff's  property  is  being  exposed  to  destruc- 
tion or  confiscation  by  an  unprofitable  schedule  of  rates." 
In  Mavor  etc.  of  City  of  Knoxville  v.  Knoxville  *^^  Water  Co., 
212  V.  S.  1,  29  Sup.  Ct.  Rep.  148,  53  L.  ed.  382,  the  court, 
after  reviewing  former  opinions,  concluded  that:  "Under  any 
aspect  of  the  evidence  the  company  is  certain  to  obtain  a  sub- 
stantial net  revenue  under  the  operation  of  the  ordinance. 
The  net  income,  in  any  event,  would  be  substantially  six  per 
cent,  or  four  per  cent  after  an  allowance  of  two  per  cent  for 
depreciation :  See  Stanislaus  County  v.  San  Joaquin  etc.  Irr, 
Co.,  192  U.  S.  201,  24  Sup.  Ct.  Rep.  241,  48  L.  ed.  406.  We 
cannot  know  clearly  that  the  revenue  would  not  much  exceed 
that  return.  We  do  not  feel  called  upon  to  determine 
whether  a  demonstrated  reduction  of  income  to  that  point 
would  or  would  not  amount  to  confiscation.  Where  the  case 
rests,  as  it  does  here,  not  upon  observation  of  the  actual  opera- 
tion under  the  ordinance,  but  upon  speculation  as  to  its  effect, 
based  upon  the  operations  of  a  prior  fiscal  year,  we  will  not 
guess  whether  the  substantial  return  certain  to  be  earned 
would  lack  something  of  the  return  which  would  save  the 
eti'eet  of  the  ordinance  from  confiscation.  It  is  enough  that 
the  whole  case  leaves  us  in  grave  doubt."  In  Stanislaus 
County  V.  San  Joaquin  etc.  Irr.  Co.,  cited,  it  was  remarked 
concerning  an  irrigation  canal  that:  "Much  of  the  capital  was 
invested  between  twenty  and  thirty  years  ago,  and  to  be  able 
still  to  realize  six  per  cent  upon  the  money  originally  invested 
is  more  than  most  people  are  able  to  accomplish  in  an  ordinary 
investment  and  more  than  is  necessary  in  order  to  give  just 
compensation  for  property  at  the  time  it  is  used  for  the  public 
purpose  originally  intended."  In  Willcox  v.  Consolidated 
Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct.  Rep.  192,  53  L.  ed.  382, 
the  court,  after  observing  that  "there  is  no  particular  rate  of 
compensation  which  must  in  all  cases  and  in  all  parts  of  the 
country  be  regarded  as  sufficient  for  capital  invested,"  con- 
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curred  in  the  finding  of  the  trial  court  that,  in  view  of  the 
facts  proven,  "complainant  is  entitled  to  six  per  cent  on  the 
fair  value  of  its  property  devoted  to  public  use." 

450  When  government  bonds  bearing  two  per  cent  annual 
interest  are  selling  at  a  premium,  and  those  issued  by  state 
or  municipalities  at  little  if  any  more  than  double  such  rate 
are  in  demand,  and  when  the  current  rate  of  interest  on  "gilt- 
edge"  securities  on  real  estate  or  public  service  corporations 
rarely  exceeds  five  per  cent,  it  will  not  do  for  the  courts  to 
say  that  the  income,  above  all  expenses,  including  taxes,  on 
property  devoted  to  the  public  service,  must  necessarily  much 
exceed  the  last-mentioned  rate  to  avoid  the  charge  of  being 
confiscatory.  What  such  plants  usually  earn,  unless  they  be 
based  on  reasonable  charges,  cannot  be  accepted  as  a  criterion, 
for  usually  the  rates  fixed  are  all  the  tariff  will  bear.  Pos- 
sibly the  plant  should  earn  a  return  equal  to  the  interest  paid 
in  the  community  on  investments  equally  permanent  in  char- 
acter, but  what  this  was  is  not  disclosed  by  the  record.  The 
rates  fixed  by  the  ordinance  are  likely  to  yield  enough  above 
six  per  cent  per  annum  on  the  present  value  of  the  plant  to 
cover  contingencies  which  may  not  have  been  taken  into  ac- 
count, and,  in  view  of  the  fact  that  effect  of  the  ordinance  is 
largely  speculative,  we  are  not  inclined  to  interfere  with  its 
operation.  If  upon  a  fair  trial  it  shall  appear  that  under 
the  new  schedule  the  rates  are  not  sufficiently  remunerative, 
a  remedy  may  be  applied.  The  function  of  fixing  compensa- 
tion for  public  services  should  be  exercised  with  a  keen  sense 
of  justice  on  the  part  of  the  regulating  body.  The  company 
should  aid  therein  by  a  frank  and  full  disclosure  of  its  affairs. 
When  so  approached  on  either  side,  it  would  seem  that  rates 
might  be  settled  upon  which,  on  the  one  hand,  would  not 
dampen  the  zeal  to  furnish  the  best  service  and  extend  the 
plant  as  the  needs  of  an  advancing  municipality  shall  require, 
nor,  on  the  other  hand,  extract  from  the  people  more  than  fair 
compensation  for  the  service  received.  Should  the  ordinance, 
after  being  put  in  operation  and  given  a  fair  test,  be  found 
to  deprive  plaintiff  of  a  fair  return  on  its  investment,  '^^^  it 
ought  not  to  be  deprived  of  the  opportunity  of  again  present- 
ing the  matter  in  court. 

For  this  reason  the  petition  will  be  dismissed,  without  preju- 
dice to  such  action. 

As  so  modified,  the  judgment  is  affirmed. 


The  Business  of  Supplying  Gas  to  meet  the  demands  of  a  community- 
is  subject  to  public  regulation  in  the  matter  of  fixing  rates  of  com- 
ponsation.  And  one  of  the  conditions  for  the  exercise  of  the  privilege 
of  conducting  a  gas  business  under  legislative  grant  is  that  in  the 
absence  of  legislative  prescriptbn  restricting  the  rate  of  compensa- 
tion for  the  service  rendered,  the  grant  carries  by  implication  the 
obligation  to  furnish  it  at  a  reasonable  rate  and  price:   Madison  v. 
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Madison  G&s  etc.  Co.,  129  Wis.  249,  116  Am.  St.  Rep.  944.  As  to  the 
reasonableness  of  rates  charged  by  a  public  service  corporation,  see 
Brooklyn  Union  Gas  Co.  v.  City  of  New  York,  188  N.  Y.  334,  117  Am. 
.St.  Rep.  868;  Poole  v.  Paris  Mt.  Water  Co.,  81  S.  C.  438,  128  Am.  St. 
Rep.  923.  As  to  the  elements  to  be  considered  in  fixing  rates,  see 
San  Diego  Water  Co.  v.  City  of  San  Diego,  118  Cal.  556,  62  Am.  St. 
Rep.  261,-  Twitchell  v.  Spokane,  55  Wash.  86,  133  Am,  St.  Rep.  1021. 
Whether  existing  or  prescribed  rates  and  charges  for  service  by  a  pub- 
lic service  corporation  afford  a  reasonable  compensation  is  said  to  be 
a  judicial  question:  City  of  Madison  v. "Madison  Gas  etc.  Co.,  129  Wis. 
249,  116  Am.  St.  Rep.  944.  But  the  judiciary  should  not  interfere 
with  the  means  of  collecting  gas  rates  established  under  legislative 
sanction,  unless  they  are  plainly  in  violation  of  law:  State  v.  Board 
of  Water  etc.  Commrs.,  105  Minn.  472,  127  Am.  St.  Rep.  581. 


WELLS  V.  WESTERN  UNION  TELEGRAPH  COMPANY. 

[144  Iowa,  605,  123  N.  W.  371.] 

COURTS — Law  of  Case — Federal  and  State  Courts. — The 
opinion  on  appeal  in  a  federal  court,  reversing  a  judgment  for  the 
plaintiff  and  remanding  the  cause,  is  conclusive  on  the  trial  federal 
court  in  further  proceedings  therein,  but  it  will  not  sustain  a  plea  of 
former  adjudication  in  a  subsequent  action  by  the  plaintiff  in  the 
state  court  after  dismissing  the  action  in  the  federal  court  without 
prejudice,     (p.  321.) 

REMOVAL  OF  CAUSE — Colorable  Assignment  of  Claim. — 
Where  there  is  nothing  but  the  barest  inference  that  a  cause  of  action 
was  assigned  to  prevent  a  removal  to  the  federal  courts,  the  main- 
tenance of  the  action  in  the  state  court  is  not  thereby  defeated,  (p. 
321.) 

TELEGRAM — Forged  Message — Notice  of  Claim. — A  statute 
requiring  a  claim  against  a  telegraph  company  for  an  erroneous  trans- 
mission or  an  unreasonable  delay  of  a  message  to  be  presented  within 
a  certain  time  does  not  apply  to  a  claim  for  sending  a  fictitious  or 
forged  message,     (p.  322.) 

TELEGRAM — Forged  Message. — No  Presumption  of  Negligence 
arises  against  a  telegraph  company  in  sending  a  forged  message,  (p. 
322.) 

ELECTION  OF  REMEDIES — Suit  by  Undisclosed  Principal. — 
The  fact  that  the  sendee  of  a  forged  telegram  permits  an  undisclosed 
principal  to  sue  the  telegraph  company  in  the  federal  courts  does  not 
constitute  an  election  which  prevents  the  sendee  or  his  assignee,  upon 
the  plaintiff  dismissing  the  case  without  prejudice  before  final  judg- 
ment, from  suing  in  a  state  court,     (p.  323.) 

ESTOPPEL — Permitting  Suit  by  Undisclosed  Principal. — The 
sendee  of  a  forged  telegram,  who  permits  an  undisclosed  principal  to 
sue  the  telegraph  company  in  a  federal  court,  and  in  response  to  the 
subpoena  gives  testimony  on  the  trial,  is  not  thereby  estopped  to  sue 
in  a  state  court  after  a  dismissal  of  the  action  in  the  federal  court 
before  final  judgment,     (p.  323.) 

LACHES — Action  not  Barred  by  Statute  of  Limitations. — The 
doctrine  of  laches  does  not  apply  to  an  action  brought  before  it  is 
barred  by  the  statute  of  limitations,     (p.  323.) 
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TELEGRAM. — Where  a  Forged  Telegram  Containing  a  Promise 
to  Honor  a  certain  check  is  sent  to  a  bank,  and  the  bank,  relying 
thereon,  pays  the  check  to  an  insolvent,  the  bank  may  maintain  an 
action  against  the  telegraph  company,  if  it  was  negligent  in  sending 
the  message,  for  the  resulting  loss.     (p.  324.) 

TELEGRAM — Liability  for  Sending  Forged  Message. — A  tele- 
graph company  cannot  be  a  party  to  an  actionable  fraud  in  sending 
a  forged  telegram,  without  submitting  itself  to  liability  for  the  injurv. 
(p.  325.) 

TELEGRAM. — The  Addressee  of  a  Telegram,  although  having 
no  direct  contract  relations  with  the  company,  may  recover  damages 
sustained  by  him  through  the  erroneous  transmission  or  negligent  de- ' 
lay  of  the  message,     (p.  325.) 

TELEGRAM — Liability  for  Sending  Forged  Message. — To 
render  a  telegraph  company  liable  for  sending  a  forged  message,  it 
is  not  necessary  that  the  exact  damages  should  have  been  foreseen, 
(pp.  325,  328.) 

TELEGRAM  —  Liability  for  Sending  Forged  Message.— To 
render  a  telegraph  companj'  liable  to  a  person  injured  through  its 
sending  a  forged  telegram,  it  is  not  necessary  that  tlie  message  should 
have  been  addressed  to  him  directly,  if  he  is  one  of  the  persons  inter- 
ested in  its  correct  transmission  and  delivery.  The  company  may  be 
liable  to  an  undisclosed  principal  of  the  sendee  who  parts  with  value 
on  the  faith  of  the  telegram,     (pp.  325,  328.) 

TELEGRAM  —  Liability  for  Sending  Forged  Message. — To 
render  a  telegraph  company  liable  for  sending  a  forged  message,  it 
is  not  necessary  that  it  should  have  knowledge  of  all  the  details  of 
the  business  to  which  the  message  relates;  it  is  enough  if  the  results 
likely  to  follow  may  be  gathered  in  a  general  way  from  the  sending 
of  the  telegram.  And  it  is  not  essential  that  the  parties  must  have 
r-ontemplated  the  amount  of  the  actual  damages  which  ought  to  be 
allowed,     (p.  326.) 

BANKING — Acceptance  of  Draft. — A  Telegram  by  which  one 
bank  promises  another  to  honor  a  certain  draft  amounts  in  law  to  an 
acceptance  of  the  draft  from  which  the  bank  cannot  recede,     (p.  327.) 

TRIAL — Admission  of  Counsel — Direction  of  Verdict. — Where 
the  court  overrules  the  motion  of  the  defendant  for  a  directed  verdict, 
and  the  defendant  in  open  court  concurs  in  the  view  of  the  court  that 
there  are  no  disputed  facts,  the  court  is  justified  in  determining  both 
the  facts  and  the  law  of  the  case.     (p.  330.) 

Action  against  a  telegraph  company  for  damages  occasioned 
by  transmitting  a  forged  telegram.  A  verdict  was  directed 
for  the  plaintiff,  and  the  defendant  appealed. 

George  H.  Fearons,  H.  D.  Estabrook  and  Wright,  Call  & 
Sargent,  for  the  appellants. 

Kelleher  &  O'Connor  and  Senneff  &  Bliss,  for  the  appellee. 

««»  DEEMER,  J.  Plaintiff  is  a  resident  and  citizen  of 
New  York,  and  defendants  are  the  "Western  Union  Telegraph 
Company  and  B.  G.  Lyman,  its  one  time  operator  at  the  town 
of  Denison,  in  this  state.  As  assignee  of  Schriver  Bros.,  a  co- 
partnership doing  business  jn  this  state,  and  of  the  Commercial 
Bank  of  Britt,  Iowa,  eacli  alleged  to  be  the  owner  of  a  claim 
or  cause  of  action  against  the  telegraph  company  and  its  agent, 
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Lyman,  plaintiff,  brought  this  action  to  recover  JamaGfos  for 
defendants'  negligence  in  sending  to  the  Bank  of  Britt  a 
forged  and  fictitious  telegram  reading  as  follows:  "March  14, 
1902.  To  Commercial  Bank,  Britt,  Iowa.  We  will  honor 
Barnes  draft  for  eighty-nine  hundred  seventy-two  dollars. 
[Signed]  Bank  of  Denison."  Wliile  several  grounds  of  neg- 
ligence are  charged,  they  may  all  be  epitomiz(;d  for  the  pur- 
poses of  this  appeal,  into  one,  and  that  is  that  Lyman,  the 
telegraph  operator,  knew,  or  in  the  exercise  of  ordinary  care 
iind  prudence  should  have  known,  that  the  message  was  false, 
fictitious  and  forged,  and  that  the  sender  thereof,  one  Barnes, 
had  no  authority  to  send  it,  and  that  he  knew,  or  should  have 
known,  that  the  message  was  unauthorized  by  the  Bank  of 
Denison,  and  that  it  was  sent  wdth  intent  to  defraud  the  ad- 
dressee thereof  or  some  person  w^ho  would  be  .iustified  in 
relying  thereon.  Defendants  filed  an  answer  *'^'*  in  which, 
among  other  things,  is  pleaded   (1)    a  former  adjudication: 

(2)  that  plaintiff's  assignment  is  and  was  without  considera- 
tion, colorable  and  fictitious,  and  made  with  tlie  sole  purpose 
and  intent  of  defeating  a    removal    to    the    federal    courts; 

(3)  that  plaintiff,  as  assignee  of  the  Bank  of  Britt,  could  not 
recover  because  no  notice  was  given  to  defendant  as  provided 
by  sections  2163  and  2164  of  the  Code;  and  (4)  that  plaintiff, 
as  assignee  of  Schriver  Bros.,  eannot  recover,  because  his 
assignor  being  an  undisclosed  principal,  could  not  have  done 
so.  The  answer  also  denied  any  negligence  on  the  part  of  the 
telegraph  operator.  The  trial  court  sustained  a  demurrer  to 
that  part  of  defendants'  answer  pleading  a  former  adjudica- 
tion, and  of  this  complaint  is  made.  It  is  also  contended  that 
the  trial  court  erred  in  directing  a  verdict  for  plaintiff  for 
reasons  which  will  appear  during  the  further  consideration  of 
the  case. 

It  appears  from  the  undisputed  testimony  that  the  firm  of 
Schriver  Bros,  sold  a  lot  of  cattle  to  one  Barnes  for  $8,972. 
and  took  his  check  upon  the  Banlv  of  Denison  for  the  amount. 
They,  however,  refused  to  surrender  the  cattle  without  some 
•juaranty  that  the  check  would  be  paid,  and  they  then  agreed 
lliat  Barnes  should  have  the  Bank  of  Denison  transmit  such  a 
guaranty  by  telegram.  Schriver  Bros,  requested  that  the 
telegram  be  sent  to  the  Bank  of  Britt.  Barnes  lived  at  Deni- 
son, and  had  been  engaged  in  the  livestock  business  for  some 
time.  He  had  transacted  a  great  deal  of  business  with  the 
telegraph  company  through  its  agent,  L3'man.  After  the 
agreement  with  Schriver  Bros,  with  reference  to  the  telegram, 
Barnes  returned  to  Denison.  and  there,  over  the  telephone, 
dictated  to  Lyman  the  dispatch  heretofore  set  out.  The  agent 
testified  that  he  knew  this  message,  although  signed  in  the 
name  of  the  Bank  of  Denison,  was  being  dictated  by  Barnes, 
the  man  who  drew  the  draft  or  check  to  Schriver  Bros. ;  tes- 


320  138  American  State  Reports.  [Iowa, 

tified  that  he  knew  it  w^as  Barnes  who  called  ***  over  the 
phone,  and  that,  after  giving  the  substance  of  the  message, 
he,  Barnes,  said,  "Sign  it  'Bank  of  Denison.'  "  Lyman  made 
no  inquiry  of  the  bank  about  the  matter,  but  sent  the  message 
as  it  had  been  dictated.  The  charge  for  sending  the  message 
was  not  made  to  the  bank,  but,  as  we  understand  it,  to  Barnes. 
Indirectly,  Lyman  also  testified  that  he  knew  that  the  telegram 
^s  sent  had  reference  to  Barnes'  livestock  business.  The  draft 
or  check  to  which  it  referred  had  been  left  with  the  Commer- 
cial Bank  of  Britt  by  the  Schrivers  pursuant  to  an  arrange- 
ment whereby  credit  was  to  be  given  to  the  Schriver  Bros, 
upon  receipt  of  the  guaranty,  and,  although  the  cattle  had 
been  shipped,  they  were  not  to  be  released  to  Barnes  until  the 
receipt  of  such  a  message.  The  message  was  delivered  to  the 
Commercial  Bank  in  due  season,  and  it  directed  the  release  of 
the  cattle  to  Barnes,  who  immediately  disposed  of  them.  The 
Commercial  Bank  upon  receipt  of  the  spurious  telegram  gave 
Schriver  Bros,  credit  for  the  amount  of  the  check  or  draft 
upon  its  books,  and  forwarded  said  draft  in  due  course  for 
collection.  When  the  draft  reached  Denison,  the  bank  upon 
which  it  was  drawn  refused  to  accept  or  honor  it,  repudiated 
the  telegram  as  false  and  spurious,  and  allowed  the  same  to  go 
to  protest.  When  the  draft  was  returned  to  the  Bank  of  Britt, 
it  demanded  that  Schriver  Bros,  make  the  same  good,  and 
thereupon  they  executed  to  the  said  bank  their  notes  for  the 
amount  thereof.  These  notes  are  worthless,  however,  for  the 
reason  that  Schriver  Bros,  are  insolvent,  and  they  were  in- 
dorsed to  plaintiff  in  this  action,  who  now  holds  them  as  part 
of  his  claim  under  his  assignments.  It  appears  that  Schriver 
Bros,  brought  suit  against  the  Western  Union  Telegraph  Com- 
pany alone  in  the  federal  court  for  the  northern  district  of 
Iowa,  which  suit  went  to  trial  and  judgment  in  that  court  in 
favor  of  the  said  Schriver  Bros,  for  the  full  amount  claimed. 
Upon  appeal  to  the  United  States  circuit  court  of  appeals,  the 
judgment  was  ^^^  reversed:  See  129  Fed.  344,  64  C.  C.  A. 
96.  The  reversal  was  for  error  in  one  of  the  instructions. 
Upon  remand  to  the  trial  court  it  was  again  heard  before 
Honorable  Henry  T.  Eeed  and  a  jury,  resulting  in  a  verdict 
for  plaintiff  in  the  case  for  the  same  amount  as  before.  Again 
an  appeal  was  taken  and  again  a  reversal  was  had :  See  141 
Fed.  538,  72  C.  C.  A.  596,  4  L.  E.  A.,  N.  S.,  678.  The  reversal 
on  the  second  appeal  was  largely  upon  the  ground  that,  as 
Schriver  Bros,  were  the  undisclosed  principals  of  the  Bank  of 
Britt,  they  could  not  recover.  The  case  was  thereupon  re- 
manded without  any  judgment  having  been  entered  to  the 
federal  trial  court.  When  the  case  reached  that  court  on  the 
second  remand,  plaintiffs. dismissed  the  same  without  preju- 
dice, and  thereafter  they  assigned  their  claim  to  plaintiff 
herein,  who  is  a  resident  and  citizen  of  the  state  of  New  York. 
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1.  Defendant's  plea  of  former  adjudication  is  bottomed 
upon  these  proceedings  in  the  federal  courts.  It  is  manifest 
from  this  statement  that  there  never  was  any  final  judgment 
against  Schriver  Bros,  in  those  courts.  True,  several  opinions 
have  been  rendered  therein  which  for  the  purpose  of  final 
trial  air  nisi  would  constitute  the  law  of  the  case  for  those 
(ourts;  but  it  is  idle  to  say  that  there  has,  in  fact,  been  a 
former  judgment  adjudicating  the  riglit  of  plaintiff's  assignor 
to  recover.  It  is  said,  however,  that  these  opinions  settled 
the  law  of  the  case,  and  are  binding  as  such.  This  is  true  in 
part.  They  do  settle  the  law  of  the  case  for  all  purposes  of 
trial  in  the  federal  courts,  the  opinion  on  appeal  being  con- 
clusive on  the  trial  courts  in  further  proceedings  had  therein ; 
but,  as  no  further  proceedings  were  had,  these  decisions  are 
of  no  more  weight  with  us  than  if  they  had  been  rendered 
by  any  other  court  of  a  foreign  jurisdiction  in  cases  to  which 
these  litigants  were  not  parties.  There  cannot  well  be  much 
doubt  about  this  proposition  on  principle,  and  the  ^^^  author- 
ities seem  to  point  to  but  one  conclusion :  Hooper  v.  Atlanta 
etc.  R.  R.  Co.,  107  Tenn.  712,  65  S.  W.  405 ;  Foley  v.  Cudaliy 
Packing  Co.,  119  Iowa,  246,  93  N.  W.  284;  Gardner  v.  Mich- 
igan Cent.  R.  R.  Co.,  150  U.  S.  349,  14  Sup.  Ct.  Rep.  140,  37 
L.  ed.  1107;  Spring  Valley  Co.  v.  Patting,  210  111.  342,  71 
N.  E.  371.  The  trial  court  correctly  sustained  the  demurrer 
to  that  part  of  the  answer  pleading  a  final  adjudication. 

2.  It  is  argued  that  the  assignments  to  plaintiff  were  with- 
out consideration,  colorable  and  fictitious,  and  made  for  the 
sole  purpose  of  preventing  a  removal  of  the  suit,  or  suits,  to 
the  federal  court.  There  is  no  testimony  to  support  this 
claim.  The  evidence  introduced  by  the  defendant  itself  shows 
that  plaintiff'  purchased  the  claims  and  took  the  assignments, 
and  that  he  paid  three  thousand  dollars  therefor.  There  is 
nothing  but  the  barest  inference  that  this  was  done  to  prevent 
a  removal  to  the  federal  courts.  The  case  in  this  respect  is 
ruled  bv  Vimont  v.  Chicago  &  N.  W.  R.  R.  Co.,  64  Iowa,  513, 
17  N.  W.  31,  21  N.  W.  9,  69  Iowa,  296,  22  N.  W.  906,  28  N. 
W.  612;  Stryker  v.  Crane,  123  U.  S.  527,  8  Sup.  Ct.  Rep. 
203,  31  L.  ed.  194;  Jahn  v.  Champagne  Lumber  Co.  (C.  C), 
157  Fed.  407 ;  Everett  v.  Central  Iowa  Rv.  Co.,  73  Iowa,  442, 
35  N.  W.  609 ;  Hawley  v.  Chicago  B.  &  Q.  Ry.  Co.,  71  Iowa, 
717,  29  X.  W.  787.  Of  course,  if  the  assignments  were  with- 
out consideration  and  merely  colorable,  as  defendants  contend, 
that  would  defeat  the  action,  but  the  record  does  not  support 
such  a  claim.  As  tending  to  support  these  views,  see  Provi- 
dent Savings  etc.  Soc.  v.  Ford,  114  U.  S.  635,  5  Sup.  Ct.  Rep. 
1104,  29  L.  ed.  261;  Oakley  v.  Goodnow,  118  U.  S.  43,  6  Sup. 
Ct.  Rep.  944,  30  L.  ed.  61. 
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3.  Afjain,  it  is  said  that,  as  assignee  of  the  Bank  of  Britt, 
plaintiff  has  no  right  to  maintain  the  action,  for  the  reason 
that  neither  he  nor  the  bank  served  any  notice  of  their  claim 
for  damages,  as  provided  in  sections  2163  and  2164  of  the 
Code.  These  sections,  so  far  as  material,  read  as  follows: 
Code,  section  2163:  ^^^  "The  proprietor  of  a  telegraph  or 
telephone  line  is  liable  for  all  mistakes  in  transmitting  or  re- 
ceiving messages  made  by  any  person  in  his  employment,  or 
for  any  unreasonable  delay  in  their  transmission  or  delivery, 
and  for  all  damages  resulting  from  failure  to  perform  the 
foregoing  or  any  other  duty  required  by  law,  the  provisions 
of  any  contract  to  the  contrary  notwithstanding."  Code, 
section  2164,  provides:  "In  an  action  against  any  telegraph 
or  telephone  company  for  damages  caused  by  erroneous  trans- 
mission of  a  message,  or  by  unreasonable  delay  in  delivery  of 
a  message,  negligence  ....  shall  be  presumed ;  .  .  .  .  but  no 
action  for  the  recovery  of  such  damages  shall  be  maintained 
unless  a  claim  therefor  is  presented  in  writing  to  such  com- 
pany," etc.  We  are  constrained  to  hold  that  section  2164, 
which  requires  the  notice,  does  not  apply  to  a  case  of  this 
kind.  Here  there  was  neither  erroneous  transmission  nor 
unreasonable  delay.  The  claim  is  for  negligence  in  sending 
a  false,  fictitious  and  forged  message.  If  appellant's  con- 
tention in  this  respect  be  correct,  then  a  presumption  of 
negligence  arose  from  a  showing  that  the  message  was  a  for- 
gery. This  must  follow  if  the  statute  be  given  the  construction 
claimed  for  it.  But  appellant  rightly  insists  that  there  is 
no  presumption  of  negligence  from  the  mere  sending  of  a 
forged  message.  Hence  no  notice  is  required  where  such  a 
message  is  negligently  sent,  and  plaintiff,  under  the  facts 
shown,  may  recover  in  the  event  it  be  found  that  the  Bank  of 
Britt  might  have  done  so  in  its  own  right. 

4.  Again,  it  is  argued  that  plaintiff,  as  assignor  of  the  Bank 
of  Britt,  is  not  entitled  to  recover  for  the  reason  that,  had 
the  bank  brought  the  suit,  it  should  and  would  have  been 
defeated  because  of  an  estoppel  by  reason  of  its  conduct  with 
reference  to  the  former  litigation,  and  by  reason  of  an  election 
on  its  part  to  allow  the  action  to  be  brought  in  the  name  of 
and  for  the  benefit  of  Schriver  Bros.  Had  the  case  gone  to 
judgment  in  the  federal  courts,  there  might  be  ^^^  ground  for 
claiming  that  this  judgment  was  binding  upon  the  Bank  of 
Britt,  because  of  its  conduct  with  reference  to  the  litigation. 
But  it  never  passed  to  judgment,  and  the  most  that  can  be 
said  in  this  connection  is  that  the  circuit  court  of  appeals  was 
of  opinion  that  Schriver  Bros.,  as  the  undisclosed  principals 
of  the  Bank  of  Britt,  had  no  right  to  recover.  Schriver  Bros, 
dismissed  that  case,  and  presumptively  paid  all  the  costs  of 
the  litigation.  Assuming  that  they  had  no  riylit  of  action 
against  the  telegraph  company  and  that  the  Bajik  of  Britt 
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was  concluded  by  that  holding  there  was,  in  fact,  no  holding 
that  the  Bank  of  Britt  might  not  have  a  right  of  recovery. 
Indeed,  the  opinion  of  the  circuit  court  of  appeals,  in  effect, 
concludes  that  the  Bank  of  Britt  might  have  had  a  cause  of 
action  against  the  telegraph  company  in  its  own  right.  Under 
our  cases,  a  misconception  of  plaintiff's  right  to  sue  or  to  sue 
by  a  particular  form  of  action  does  not  amount  to  an  election 
of  remedies:  Redhead  v.  Wyoming  Cattle  I.  Co.,  126  Iowa, 
410,  102  N.  W.  144 ;  Lemon  v.  Sigoumey  Sav.  Bank,  131  Iowa, 
79,  108  N.  W.  104.  The  doctrine  of  election  applies  only 
M-hen  a  plaintiff  in  fact  has  two  or  more  remedies.  If  it  be 
determined  that  there  is  but  one,  his  adoption  of  another  is 
not  held  to  be  an  election :  See  cases  just  cited.  For  the  pur- 
poses of  this  discussion,  it  must  be  assumed  that  there  is  a 
liability  to  either  Schriver  Bros,  or  the  Bank  of  Britt.  If 
there  be  no  liability  to  either,  then  the  doctrine  of  election  has 
no  application  to  the  case.  If  the  liability  is  to  the  Bank  of 
Britt,  then  it  is  not,  for  reasons  already  stated,  estopped  by 
judgment,  for  none  was  rendered,  and  there  is  no  estoppel  in 
pais  because  there  is  no  testimony  upon  which  to  base  such  a 
finding.  All  that  is  shown  in  this  connection  is  that  its  offi- 
cers were  witnesses  at  the  trial  in  the  federal  court,  who 
appeared  and  gave  testimony  pursuant  to  subpoenas  duly 
served.  From  such  facts  an  estoppel  in  pais  does  not  arise. 
As  the  action  was  brought  before  it  was  barred  by  the  general 
statute  of  ^^^  limitations,  and  is  at  law,  the  doctrine  of  laches 
does  not  apply :  Thomas  v.  Holmes,  142  Iowa,  288,  120  N.  W. 
626. 

5.  If  defendant  telegraph  company,  through  its  agent, 
Lyman,  was  guilty  of  the  negligence  charged  and  found  by 
the  trial  court  to  have  been  established,  it  was  liable  to  some- 
one for  the  damages  sustained,  and  that  one  was  either  the 
Bank  of  Britt  or  Schriver  Bros.,  and,  as  plaintiff  represents 
and  is  the  assignee  of  bX)th,  he  is  entitled  to  recover,  unless  it 
be  for  some  technical  reason  already  considered  or  hereafter 
referred  to.  The  circuit  court  of  appeals  seemed  to  believe  that 
the  liability  was  to  the  Bank  of  Britt,  and  not  to  Schriver 
Bros.  We  may  easily  conceive  of  a  case  where,  if  the  rule 
announced  by  that  court  were  to  be  followed,  there  would  be 
no  liability  to  anyone.  Suppose  that,  instead  of  passing  the 
check  through  the  Bank  of  Britt.  Schriver  Bros,  had  used 
some  other  channel  whereby  to  collect  the  draft  given  it  by 
Barnes,  would  there  have  been  any  right  of  action  under  the 
doctrine  announced  by  the  circuit  court  of  appeals,  even  had 
Schriver  Bros,  relied  upon  and  used  the  forged  message? 
From  a  reading  of  the  opinion  we  are  constrained  to  believe 
that  the  circuit  court  of  appeals,  to  be  consistent,  must  have 
held  that  there  would  not  have  been  any  liability  on  the  part 
of  the  telegraph  company. 
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But,  however  this  may  be,  it  is  shown  that  upon  the  strength 
of  the  telegram  the  Bank  of  Britt  gave  Schriver  Bros,  credit 
for  the  amount  of  the  check  or  draft,  sent  it  for  collection  to 
the  Bank  of  Denison,  and,  when  the  instrument  was  protested, 
took  Schriver  Bros.'  note  for  the  amount  of  the  credit  given 
them,  which  note  w^as  then  and  is  now  worthless.  By  this 
means  the  bank  lost  its  hold  upon  the  cattle,  which  it  retained 
until  the  receipt  of  the  telegram,  and  gave  Schriver  Bros,  a 
credit  to  which  they  were  not  entitled,  and  which  they,  as  we 
understand  it,  exhausted  before  it  was  learned  that  the  mes- 
sage was  a  forgery.  It  seems  to  ^^®  us  that,  conceding  the 
negligence  of  defendant,  the  Bank  of  Britt  had  a  clear  right 
of  action  against  the  defendants.  As  sustaining  this  view,  see 
United  States  Tel.  Co.  v.  Gildersleve,  29  Md.  232,  96  Am.  Dec. 
519 ;  Lee  v.  Western  Union  Tel.  Co.,  51  Mo.  App.  375. 

Whether  or  not  Schriver  Bros,  had  a  right  of  action  is  a 
much  more  troublesome  question.  The  circuit  court  of 
appeals  held  that  they  did  not  have,  and  there  is  dicta  to  the 
same  effect  in  Lee  v.  Western  Union  Tel.  Co..  51  Mo.  App. 
375.  On  the  other  hand,  there  is  dicta  to  the  effect  that  there 
is  a  right  to  recover  under  such  circumstances  in  Western 
Union  Tel.  Co.  v.  Mellon,  96  Tenn.  66,  33  S.  W.  725.  And 
Judge  Thompson,  in  his  work  on  Electricity,  states  the  rule  as 
follows:  Section  427:  "The  true  view  is  the  one  wliich  elevates 
the  question  above  the  plane  of  mere  privity  of  contract,  and 
places  it  where  it  belongs,  upon  the  public  duty  which  the 
telegraph  company  owes  to  any  person  beneficially  interested 
in  the  message,  whether  the  sender,  or  his  principal  where  he 
is  agent,  or  the  receiver,  or  his  principal  where  he  is  agent." 
Moreover,  in  Harkness  v.  Western  Union  Tel.  Co.,  73  Iowa, 
130,  5  Am.  St.  Rep.  672,  34  N.  W.  411,  we  said  on  this  ques- 
tion:  "It  is  objected  that  the  court  erred  in  rendering  judg- 
ment for  the  plaintiff'  because  the  message  was  neither  sent 
by  nor  to  her,  and  no  contract  was  made  with  her.  The  court 
was  justified  in  finding  that  both  Sloan  and  Walters  were 
the  agents  and  attorneys  of  the  plaintiff,  and  that  the  tele- 
gram was  sent  by  one  of  them  and  received  by  the  other  for 
the  use  and  benefit  of  the  plaintiff.  Therefore  she  may  wt-ll 
be  said  to  be  an  undisclosed  principal,  and  in  such  case  we 
understand  the  rule  to  be  that  such  principal,  as  the  ultimate 
party  in  interest,  is  entitled  against  third  persons  to  all 
advantages  and  benefits  of  such  acts  and  contracts  of  his  agent, 
and  the  principal  may  sue  in  his  own  name  on  the  contract : 
Storv  on  Agency,  sec.  418;  National  L.  Ins.  Co.  v.  Allen,  116 
Mass.  398;  Gage  v.  Stimson,  26  IMinn.  64,  1  X.  W.  806.  The 
fact  that  the  defendant  had  no  knowledge  that  the  plaintiff 
was  in  fact  principal,  and  that  the  telegram  was  sent  for  her 
use  and  benefit,  is  immaterial,  ^^'  except  that  it  may  be  true 
that  the  defendant  may  set  up  as  a  defense  any  matters  that 
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would  constitute  a  defense  if  the  suit  was  brought  in  the  name 
of  the  agent,  which  occurred  prior  to  the  disclosure  of  the 
principal."  See,  also,  as  bearing  upon  this  proposition,  May 
V.  Western  Union  Tel.  Co.,  112  Mass.  90 ;  Milliken  v.  Western 
Union  Tel.  Co.,  110  N.  Y.  403,  18  N.  E.  251,  1  L.  R.  A.  281 ; 
Leonard  v.  New  York  etc.  Tel.  Co.,  41  N.  Y.  544,  1  Am.  Rep. 
446;  Cashion  v.  Western  Union  Tel.  Co.,  124  N.  C.  459,  32 
S.  E.  746,  45  L.  R.  A.  160;  Western  Union  Tel.  Co.  v.  Simp- 
son, 10  Kan.  App.  473,  62  Pac.  901 ;  Western  Union  Tel.  Co. 
V.  Adams,  75  Tex.  531,  16  Am.  St.  Rep.  920,  12  S.  W.  857, 
6  L.  R.  A.  844. 

On  principle  the  case,  in  so  far  as  it  is  bottomed  upon  lia- 
bility to  Schriver  Bros,  and  to  plaintiff  as  their  assignee, 
assumes  many  different  aspects.  From  one  point  of  view  the 
defendant  telegraph  company  is  to  be  treated  as  an  ordinary 
individual  conveying  written  information  to  another,  the  char- 
acter of  which  information  is  known  to  it.  In  this  aspect  its 
rights  and  liabilities  are  perhaps  contractual,  although  even  in 
this  relation  it  may  be  guilty  of  actionable  negligence  or  mis- 
feasance. In  another  light  a  telegraph  company  assumes  the 
attitude  of  a  common  carrier  of  information,  owing  a  duty  to 
the  public  and  to  each  and  everyone  who  may  apply  to  it  for 
service.  No  matter  which  of  these  prevails,  it  cannot  be  a 
party  to  an  actionable  fraud  without  submitting  itself  to  lia- 
bility to  the  party  injured.  We  have  heretofore  said  that  the 
relation  which  a  telegraph  company  bears  the  public  is  akin 
to  that  of  a  common  carrier,  and,  following  this  rule,  have 
held  that  an  addressee  of  a  message,  although  having  no 
direct  contract  relations  with  the  company,  may  recover  all 
damages  sustained  by  him  due  to  the  erroneous  transmission 
of  or  delay  in  sending  a  message :  See  Ilerron  v.  Western 
Union  Tel.  Co.,  90  Iowa,  129,  57  N.  W.  691 ;  Mentzer  v.  West- 
ern Union  Tel.  Co.,  93  Iowa,  752,  57  Am.  St.  Rep.  294,  62  N. 
AV.  1,  28  L.  R.  A.  72;  McPeck  v.  Western  Union  Tel.  «i»  Co.. 
107  Iowa,  356,  70  Am.  St.  Rep.  205,  78  N.  W.  63,  43  L.  R.  A. 
214;  Cowan  v.  W^estem  Union  Tel.  Co.,  122  Iowa,  379,  101 
Am.  St.  Rop.  268,  98  N.  W.  281,  64  L.  R.  A.  545.  Indeed. 
section  2163  of  the  Code,  which  we  have  heretofore  quoted, 
snakes  a  telegraph  company  liable  for  all  damages  resulting 
from  failure  to  perform  any  duty  required  by  law  relating  to 
the  transmission  and  receipt  of  messages.  This  is  the  view 
prevailing  in  other  states:  Western  Union  Tel.  Co.  v.  Rev- 
uolds,  77  Va.  173,  46  Am.  Rep.  715;  Western  Union  Tel.  Co. 
V.  Ponton,  52  Ind.  1;  Western  Union  Tel.  Co.  v.  McKibben. 
114  Ind.  511,  14  N.  E.  894;  Western  Union  Tel.  Co.  v.  Mellon. 
96  Tenn.  66,  33  S.  W.  725. 

The  action  in  this  case  clearly  sounds  in  tort  growing  out 
of  a  duty  which  the  telegraph  conijiany  owed,  not  only  to  the 
sender,  but  to  the  addr(^ssiM>  of  tlie  message  and  to  all  persons. 
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interested  in  its  correct  transmission  and  delivery.  If  the 
action  were  based  upon  contract  and  could  be  brought  by  the 
sender  alone  as  in  England  and  in  some  of  our  common- 
wealths, it  is  manifest  that  neither  the  addressee  nor  his  undis- 
closed principal  might  recover.  We  have  passed  that  point, 
however,  because  of  the  practical  concession  of  counsel  that 
the  addressee  may  recover  the  damages,  if  any  sustained  by 
him.  . 

Assuming,  then,  that  the  addressee  may  recover  because  the 
action  sounds  in  tort,  may  an  undisclosed  principal  of  this 
agent  recover  the  damages  if  any  sustained  by  him?  For  the 
solution  of  this  question  we  must  look  to  some  well-settled 
rules  applicable  to  somewhat  analogous  cases.  It  seems  to  be 
well  settled  that,  if  an  agent  makes  a  contract  for  the  trans- 
portation of  goods  without  disclosing  the  fact  that  he  is  acting 
merely  as  agent,  his  principal  is  entitled  to  sue  the  carrier  for 
loss  of  or  injury  to  the  goods :  New  Jersev  S.  N.  Co.  v.  Mer- 
chants'  Bank,  6  How.  344,  12  L.  ed.  465;  Elkins  v.  Boston  &  M. 
R.  R.,  19  N.  H.  337,  51  Am.  Dec.  184;  Hartford  Co.  v. 
Chicago  etc.  Ry.  Co.,  175  U.  S.  91,  20  Sup.  Ct.  Rep.  33.  44 
L.  ed.  84 ;  Hall  v.  Nashville  etc.  Ry.  Co.,  13  Wall.  367,  20  L. 
ed.  594 ;  Green  v.  Clark,  12  N.  Y.  343. 

'*'^  But  it  is  said  that,  even  if  the  action  be  bottomed  upon 
tort  or  neglect  of  duty,  there  can  be  no  recovery  because  the 
damages  suffered  by  Schriver  Bros,  could  not  reasonably  have 
been  apprehended.  As  a  general  rule,  it  is  true,  of  course,  that 
a  telegraph  company  cannot  be  held  liable  for  special  damages 
or  perhaps  for  more  than  nominal  damages,  unless  it  knew 
or  had  reason  to  believe  from  the  message  itself,  or  from 
extraneous  matters,  something  of  its  importance,  and  that 
damage  was  likely  to  result  to  someone  from  its  breach  of 
duty:  Evans  v.  Western  Union  Tel.  Co.,  102  Iowa,  219,  71  N. 
W.  219.  But  it  is  not  necessary  that  the  company  or  its  agent 
have  knowledge  of  all  the  details  of  the  business  to  which  the 
message  relates,  nor  of  the  particular  business  intended.  It 
is  enough  if  the  results  likely  to  follow  may  be  gathered  in  a 
general  way  from  the  sending  of  the  telegram :  Evans  v. 
Western  Union  Tel.  Co.,  102  Iowa,  219,  71  N.  W.  219;  Man- 
ville  V.  Teletjraph  Co.,  37  Iowa,  214;  Garrett  v.  Western  Union 
Tel.  Co.,  83  Iowa.  257,  49  N.  W.  88:  McPeck  v.  Western  Union 
Tel.  Co.,  107  Iowa,  356,  70  Am.  St.  Rep.  205,  78  N.  W.  63.  43 
L.  R.  A.  214.  It  is  not  essential  either  that  the  parties  nnist 
have  contemplated  the  amount  of  the  actual  damages  which 
ought  to  be  allowed.  The  liability  of  the  company  is  for  all 
direct  damages  which  both  parties  would  have  contemplated 
as  flowing  from  its  breach,  if  at  the  time  they  entered  into  it 
tliey  had  bestowed  proper- attention  upon  the  subject,  and  had 
been  I'nllv  int'ormed  of  the  facts:  Leonard  v.  New  York  Co., 
41  N.  Y."  544,   1  Am.  Rep.  446;  Western   Union  Tel.  Co.  v. 
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Church,  3  Neb.  (Unof.)  22,  90  N.  W.  878,  57  L.  R.  A.  905; 
Western  T^nion  Tel.  Co.  v.  Edmondson,  91  Tex.  206,  66  Am. 
St.  Rep.  873,  note,  42  S.  W.  549. 

Now,  assuniinf?,  as  we  must,  that  defendant's  a^rent  knew 
the  law,  and  taking  it  for  granted  that  he  knew  the  contents  of 
the  message,  and  assuming,  again,  as  we  must  from  the  testi- 
mony, that  he  knew  Barnes  was  in  the  livestock  business  and 
buying  and  selling  cattle,  we  find  him  ^'■^**  accepting  the 
message  from  Barnes,  which  we  have  heretofore  set  out,  know- 
ing that  it  was  not  signed  or  authorized  by  the  Bank  of 
Donison,  directed  to  the  Bank  of  Britt,  and  relating  to  a  draft 
or  check  drawn  by  Barnes  upon  the  Bank  of  Denison.  This 
message  amounted  in  law  to  an  acceptance  of  that  draft,  from 
\\'hich  the  Bank  of  Denison,  if  the  message  were  authentic, 
could  not  recede :  Johnson  v.  Clark,  39  N.  Y.  216 ;  Garretson 
V.  North  Atchison  Bank  (C.  C),  47  Fed.  867;  Coolidge  v. 
Payson,  2  Wheat.  66,  4  L.  ed.  185;  Exchange  Bank  v.  Rice,  9S 
I\Iass.  288.  Upon  this  acceptance  anyone  dealing  with  Barnes' 
check  or  draft  had  a  right  to  rely,  and  the  Bank  of  Britt 
undoubtedly  had  authority,  implied  as  of  law,  to  use  the  tele- 
gram as  constituting  an  acceptance  and  as  part  of  the  instru- 
ment itself.  The  agent  must  have  known  of  this  fact  if  he 
believed  that  Barnes'  check  or  draft  had  been  purchased  or 
was  to  be  cashed  by  the  Bank  of  Britt.  He  must  have  known, 
also,  for  such  is  the  law,  that  the  bank,  as  agent  of  the  holder, 
might  receive  the  draft  simply  for  collection,  and  might,  after 
the  receipt  of  the  message,  conclude  to  do  what  the  evidence 
shows  it  did  in  this  case. 

Moreover,  there  is  nothing  to  show  that  the  operator  thought 
he  was  dealing  with  the  Bank  of  Britt  as  a  principal,  and 
there  is  nothing  on  the  face  of  the  telegram  to  indicate  that 
this  was  the  fact.  He  did  know  that  Barnes  was  buying 
cattle.  He  was  informed  by  the  message  that  Barnes  had 
issued  a  check  or  draft  to  someone  and  for  some  purpose  to 
the  amount  stated.  In  view  of  this  knowledge,  he  should  have 
assumed  that  Barnes  was  pursuing  his  ordinary  business,  and 
had  issued  his  draft  for  the  purchase  price  of  cattle.  He  did 
not  know,  nor  does  the  message  disclose,  the  then  ownership 
of  the  check  or  draft,  although  it  w^as  apparent  to  him  that, 
whoever  the  owner,  he  had  refused  to  accept  it  unless  the 
bank  on  which  it  was  drawn  would  honor  it.  It  is  true  that 
the  message  was  directed  to  the  Bank  of  Britt,  but,  *^^^  as 
we  have  said,  the  agent  must  have  known  that  it  was  not  then 
the  owner.  The  object  of  the  telegram  was  to  make  the  check 
good,  no  matter  in  whose  hands  it  might  then  be,  and  there 
was  nothing  either  in  law  or  morals  to  prevent  the  bank's 
using  the  message  after  its  receipt.  Indeed,  according  to  all 
known  rules  of  business,  it  became  a  part  of  the  transaction, 
and  was  likely  to  pass  either  to  the  then  holder  of  the  draft  or 
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to  any  person  who  might  care  to  purchase  the  check  or  draft 
after  the  message  was  received;  so  that  the  agent  had  every 
reason  to  believe  that  this  telegram  was  not  a  private  or  con- 
fidential one  to  the  Bank  of  Britt,  but  was  one  relating  to 
commercial  paper  which  the  Bank  of  Britt  was  authorized  to 
use  and  present  to  anyone  interested,  either  as  a  holder  or 
prospective  purchaser  of  Barnes'  draft.  In  view  of  the  law 
on  this  subject,  and  the  known  customs  and  habits  of  business 
men,  no  other  conclusion  can,  as  it  seems  to  us,  be  properly 
derived  from  the  facts  already  recited.  As  sustaining  these 
views,  see  Exchange  Bank  v.  Rice,  98  Mass.  288;  Stemen  v. 
Harrison,  42  Pa.  49,  82  Am.  Dec.  491 ;  Riley  v.  Bell,  120  Iowa, 
618,  95  N.  W.  170. 

It  is  not  necessary  in  an  action  bottomed  upon  tort  for 
plaintiff  to  show  that  the  exact  damage  should  have  been  fore- 
seen and  anticipated:  Cowan  v.  Western  Union  Tel.  Co.,  122 
Iowa.  379,  101  Am.  St.  Rep.  268,  98  N.  W.  281,  64  L.  R.  A. 
545;  Burk  v.  Creamerv  P.  M.  Co.,  126  Iowa,  730,  106  Am.  St. 
Rep.  377,  102  N.  W.  793 ;  Brown  v.  West  Riverside  Coal  Co., 
143  Iowa,  622,  120  N.  W.  732. 

The  doctrine  which  we  have  announced  regarding  liability 
to  one  who  is  not  party  to  the  transaction  is  not  a  new  one. 
It  was  announced  in  the  old  case  of  Polhill  v.  Walter,  3  Barn. 
&  Adol.  114.  In  that  case  it  was  said:  "It  is  true  that  the 
representation  was  made  immediately  to  the  plaintiff,  and  was 
intended  by  the  defendant  to  induce  the  plaintiff  to  do  the 
act  which  caused  his  damage.  Here  the  representation  is 
made  to  all  to  whom  the  bill  may  be  offered  in  the  course  of 
circulation,  and  is,  in  fact,  ^^^  intended  to  be  made  to  all, 
and  the  plaintiff  is  one  of  those;  and  the  defendant  must  be 
taken  to  have  intended  that  all  such  persons  should  give  credit 
to  the  acceptance,  and  thereby  act  upon  the  faith  of  that 
representation,  because  that,  in  the  ordinarj^  course  of  busi- 
ness, is  its  natural  and  necessary  result."  Again,  in  Swift  v. 
Winterbottom,  L.  R.  8  Q.  B.  244,  it  is  said:  "It  is  now  well 
established  that,  in  order  to  enable  a  person  injured  by  a  false 
representation  to  sue  for  damages,  it  is  not  necessary  that  the 
representation  should  be  made  to  the  plaintiff  directly.  It  is 
sufficient  if  the  representation  is  made  to  a  third  person  to  be 
communicated  to  the  plaintiff  or  to  be  communicated  to  a 
class  of  persons  of  whom  the  plaintiff  is  one,  or  even  if  it  is 
made  to  the  public  generally,  with  a  view  to  its  being  acted 
on,  and  the  plaintiff  as  one  of  the  public  acts  on  it  and  suffers 
damage  thereby.  It  is  enough  that  one  who  makes  complaint 
because  of  the  false  representation  is  one  of  those  whom  the 
person  making  the  false  representations  ought  to  have  been 
aware  he  was  injuring  or  might  injure  by  what  he  was  doing." 
These  principles  arc  funda'mental.  and  have  been  announced 
by  this  court :  Warficld  v.  Clark,  118  Iowa,  69,  91  N.  W.  833  • 
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Hubbard  v.  Weare,  79  Iowa,  678,  44  N.  W.  915.  See,  also. 
Culliford  V.  Gadd,  139  N.  Y.  618,  35  N.  E.  205,  from  which  wo 
make  the  following  quotation:  "The  evidence  warranted  the 
jury  in  concluding  that  this  representation  was  made  by  the 
defendant.  It  is  not  a  defense  to  show  that  the  representa- 
tions jvere  not  made  to  the  plaintiff  in  person,  but  were  made 
to  her  agent,  so  long  as  they  induced  the  payment  of  the 
money.  Fraud  committed  on  the  agent  is  fraud  upon  his 
principal :  See  Raymond  v.  Ilowland.  12  Wend.  176 ;  Allen  v. 
Addington,  7  Wend.  9.  There  is  testimony  in  the  case  ta 
satisfactorily  support  the  finding  by  the  jury  that  the  prin- 
cipal was  disclosed  to  the  defendant  and  that  he  acted  with 
full  knowledge  of  the  capacity  in  which  the  plaintiff's  hus- 
band ^^^  was  acting.  If  this  were  not  so,  the  charge  of  the 
learned  trial  judge  that  'it  is  immaterial  whether  or  not  the 
defendant  knew  that  Culliford  was  acting  as  the  agent  for  his 
wife'  was  not  error,  for  the  reason  that  the  agent  is  not  bound 
to  disclose  his  principal,  and  his  failure  to  do  so  does  not 
waive  any  rights  of  his  undisclosed  principal  as  against  the 
defendant." 

That  Barnes  intended  to  deceive  and  defraud  by  sending 
this  spurious  message,  and  that  it  was  immaterial  to  him  as  to 
whom  this  was,  is  conceded.  Suppose,  now,  that  Lyman,  as 
the  agent  of  a  private  person  acting  within  the  apparent  scope 
of  his  authority,  with  knowledge  of  the  spurious  character 
of  a  writing  similar  to  the  message  in  suit,  and  knowing  or 
having  good  reason  to  believe  that  a  fraud  was  intended, 
should  have  delivered  this  writing  to  the  holder  of  the  check 
or  draft  or  to  one  who  purposed  buying  it  or  to  an  agent  of 
the  holder  of  the  check  or  draft,  would  there  be  any  doubt  of 
the  liability  of  the  principal  for  whom  the  agent  acted  in 
carrying  the  guaranty  or  letter  of  acceptance?  It  seems  to  us 
that,  even  should  we  eliminate  the  notion  that  defendant  owed 
a  duty  to  the  public  and  place  the  matter  simply  on  the  ground 
of  private  duty  based  upon  contract,  the  result  Avould  be  the 
same.  Here  defendant  received  what  was  the  efjuivalent  of  a 
forged,  spurious,  and  fictitious  writing,  knowing  its  character 
and  having  notice  or  knowledge  of  the  maker's  intent  to  de- 
fraud. This  he  undertakes  to  deliver  to  a  certain  person  in 
order  that  it  might  be  used  and  relied  upon  either  by  him  or 
someone  holding  the  unaccepted  draft;  he  does  deliver  it  to 
Ihe  person  to  whom  it  is  addressed,  who  is  acting  for  the 
holder  of  the  draft,  and  the  message  is  shown  to  the  holder 
or  is  acted  upon  by  the  person  to  whom  delivered.  Would 
there  be  any  doubt  in  such  case  of  the  right  of  the  holder  of 
the  draft  to  act  upon  the  writing  carried  by  the  private  party 
and  to  recover  the  damaaes  sustained  bv  him?  We  think  not : 
*'-*  See  Wilson's  Admr.  v.  Green,  25' Vt.  450.  60  Am.  Dec 
279;  Baunian  v.  Bowloo,  51  111.  380.     From  the  latter  case  we 
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quote  as  follows:  "It  is  further  urged,  the  evidence  shows  no 
participation  on  the  part  of  Ellsworth,  either  in  the  sale  or 
fraud.  The  sufficient  answer  is,  that  he  signed  these  false 
certificates  as  secretary,  and  by  such  means  lent  himself  to  the 
perpetration  of  the  fraud.  His  signature  shows  that  he  co- 
operated with  Bauman  in  making  and  issuing  these  fraudulent 
certificates,  and  he  must  be  held  responsible  to  persons  injured 
by  his  wrongful  act.  In  actions  of  this  character  it  is  not 
necessary  to  show  any  privity  of  contract  between  the  plaintiff 
and  Ellsworth.  It  is  sufficient  if  the  latter  has  been  guilty  of 
fraudulent  representations  made  to  enable  Bauman  to  deceive 
the  public,  and  Bauman  has  thereby  been  assisted  in  defraud- 
ing the  plaintiff:  1  Hilliard  on  Torts,  8,  note;  Weatherford  v. 
Pishback,  3  Scam.  170;  Gerhard  v.  Bates,  20  Eng.  L.  &  Eq. 
129;  Langridge  v.  Levy,  2  Mees.  &  W.  519."  See,  also,  Per- 
kins V.  Evans,  61  Iowa,  35,  15  N.  W.  584.  This  same  doctrine 
was  applied  to  telegraph  companies  in  May  v.  Western  Union 
Tel.  Co.,  112  Mass.  90. 

6.  Lastly,  it  is  argued  that  the  trial  court  was  in  error  in 
directing  the  verdict  for  the  reason  that  the  question  of  def end- 
ant 's  negligence  is  ordinarily  for  a  jury.  That  this  is  the 
rule  is,  of  course,  conceded,  and  it  would  be  applicable  and 
controlling  here  but  for  the  fact  that  the  record  shows  an 
agreement  by  defendant's  counsel  that  the  court  should  de- 
cide the  matter  as  a  mixed  question  of  law  and  fact.  At  the 
conclusion  of  the  testimony,  defendants  filed  a  motion  for  a 
directed  verdict  upon  each  count  of  the  petition.  This  motion 
was  overruled,  and  thereupon  plaintiff  filed  a  motion  for  a 
verdict  in  his  favor  for  the  full  amount  claimed.  Either  just 
i)efore  or  just  after  the  filing  of  this  motion  the  following  col- 
loquy occurred  between  the  court  and  counsel:  "The  Court: 
**^**  Now,  under  the  view  of  the  court  in  this  case,  there  are 
no  disputed  facts  in  the  case  and  nothing  for  the  jury  to 
determine,  but  I  would  like  to  have  the  views  of  counsel  in 
that  regard.  Mr.  Call  (one  of  the  counsel  for  the  defendants 
in  open  court)  :  I  will  say  that  the  counsel  for  the  defendants 
concur  in  that  view."  This,  it  seems  to  us,  fully  justified 
the  court  in  determining  both  the  law  and  the  facts  of  the 
case.  At  least  defendants  are  in  no  position  to  complain: 
Wagner  Co.  v.  Cawker,  112  Wis.  532,  88  N.  W.  599;  First 
Nat.  Bank  v.  Crabtree,  86  Iowa,  731,  52  N.  W.  559 ;  Bennett 
V.  Carey,  72  Iowa,  476,  34  N.  W.  291;  Harding  v.  Kohl, 
(Iowa),  108  N.  W.  233;  Read  v.  State  Ins.  Co.,  103  Iowa,  307. 
64  Am.  St.  Rep.  180,  72  N.  W.  665;  McDermott  v.  Mahoney, 
139  Iowa,  292,  115  N.  W.  32,  116  N.  W.  788.  There  is  no 
claim  that  the  testimony  does  not  justify  a  finding  of  negli- 
gence, and  we  are  not  prepared  to  say  that  it  does  not  justify 
a  finding  of  knowledge  on  the  part  of  the  agent  that  fraud 
was  intended  by  Barnes,  and    that    he    so    far    participated 
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therein  as  to  knowingly  send  a  false  and  spurious  message. 
It  is  not  necessary,  however,  to  make  a  definite  holding  on  this 
last  proposition.  On  account  of  the  holding  of  the  circuit 
court  of  appeals  when  one  branch  of  the  case  was  before  it, 
which  expresses  views  contrary  to  those  entertained  by  us,  we 
have  ^iven  the  case  a  great  deal  of  attention,  and  are  of 
opinion  that  no  such  errors  appear  as  would  justify  a  reversal. 
The  judgment  must  therefore  be,  and  it  is,  affirmed. 


The  Eight  to  Sue  for  Negligence  in  the  Transmission  or  Delivery  of  a 
telegram  may  be  either  in  the  sender  or  the  sendee:  Western  Union 
Tel.  Co.  V.  Potts,  120  Tenn.  37,  127  Am.  St.  Rep.  991;  Anniston  Cordaj,'e 
Co.  V.  Western  Union  Tel.  Co.,  161  Ala.  216,  135  Am.  St.  Rep.  124. 
And  it  is  not  necessary  to  a  recovery  that  the  action  should  be  brought 
either  by  the  person  whose  name  appears  in  the  telegram  as  sender 
or  by  the  one  whose  name  appears  as  sendee.  It  may  be  brought  by 
one  whose  name  appears  on  the  face  of  the  message  as  beneficiary, 
though  he  is  neither  sendee  nor  sender,  or  by  an  undisclosed  principal 
of  the  sender  or  sendee:  Western  Union  Tel.  Co.  v.  Potts,  120  Tenn. 
37,  127  Am.  St.  Rep.  991.  The  fact  that  a  telegraph  company  only 
contracted  with  an  agent  in  sending  a  telegram,  and  had  no  knowl 
edge  that  the  plaintiff  was  in  fact  principal,  is  immaterial,  except  that 
it  might  set  up  as  a  defense  any  matters  which  occurred  prior  to  dis- 
closure of  the  principal  which  would  constitute  a  defense  in  a  suit 
by  the  agent:  Harkness  v.  Western  Union  Tel.  Co.,  73  Iowa,  190,  .5 
Am.  St.  Rep.  672.  See,  also,  Stewart,  Morehead  &  Co.  v.  Postal  Tel. 
C.  Co.,  131  Ga.  31,  127  Am.  St.  Rep.  205;  Western  Union  Tel.  Co.  v. 
Adams,  75  Tex.  531,  16  Am.  St.  Rep.  920. 
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HUME  V.  FORT  HALIFAX  POWER  COMPANY. 

[106  Me.  78,  75  Atl.  300.] 

EMPLOYER'S  LIABILITY— Safe  Place  to  Work.— One  of  the 

duties  which  an  employer  assumes  toward  his  employee  is  to  exercise 
'•easonable  care  and  diligence  to  provide  a  reasonably  safe  place  at 
which  the  employee  is  to  work.     (p.  335.) 

EMPLOYER'S  LIABILITY— Warning  Employee  of  Danger. — 
The  law  implies  that  the  discharge  of  the  duty  of  the  employer  to 
furnish  a  reasonably  safe  place  for  employees  to  work  requires  him 
to  notify  them  of  all  special  risks  and  dangers  of  the  employment, 
and  all  dangerous  conditions  attendant  upon  the  place  of  employment 
of  which  he  has  knowledge,  or  by  the  exercise  of  reasonable  care 
svould  have  knowledge,  and  which  are  unknown  to  the  employees,  and 
would  not  be  known  and  appreciated  by  them  in  the  exercise  of  rea- 
sonable care.     (p.  335.) 

EMPLOYER'S  LIABILITY — Warning  Employee  of  Danger. — 
The  duty  of  an  employer  to  notify  employees  of  the  special  risks  and 
dangers  of  the  employment  is  personal,  and  if  he  employs  another  to 
discharge  the  duty,  the  latter  becomes  a  vice-principal,  for  whose  acts 
and  negligence  the  employer  is  liable,     (pp.  335,  336.) 

EMPLOYER'S  LIABILITY — Warning  Employee  of  Danger. — 
Where  a  foreman,  knowing  of  the  risks  and  dangers  of  a  place,  sets 
men  at  work  there  without  notifying  them  of  the  danger,  and  the 
men  do  not,  and  by  the  exercise  of  reasonable  care  would  not,  know 
of  the  danger,  his  negligence  is  that  of  the  employer,     (p.  336.) 

EMPLOYER'S  LIABILITY— Warning  Employee  of  Danger. — 
Where  an  employee  is  injured  while  working  in  a  dangerous  place 
when  he  is  ignorant  of  the  danger  and  is  not  notified  thereof,  it  is 
unimportant,  in  determining  his  right  to  recover  against  the  master, 
how  or  by  whom  the  risk  or  danger  was  created,     (p.  336.) 

Forrest  Goodwin  and  H.  E.  Cook,  for  the  plaintiff. 
Charles  F.  Johnson,  for  the  defendant. 

''^  KING,  J.  This  case  is  before  the  law  court  on  defend- 
ant's exceptions  and  motion  for  a  new  trial. 

In  prosecuting  the  work  of  constructing  a  dam  and  power 
plant  across  the  Sebasticook  river  at  Winslow  the  defendant 
excavated  a  large  quantity  of  slate  rock  and  dirt,  whicli  it 
deposited  a  short  distance  below  the  excavation  in  a  pile  some 

(232) 
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twelve  to  fifteen  feet  high  and  extending  from  the  shore  out 
into  the  river  eighty-five  to  one  hundred  feet.  Shortly  before 
February  27,  1908,  the  defendant  began  removing  this  pile. 
At  that  time  its  top  and  sides  were  frozen,  forming  a  thick 
crust,  which  had  to  be  broken  down  and  picked  in  pieces  to 
facilitate  its  being  loaded  on  teams  and  barrows.  Blasts  with 
dynamite  were  made  frequently  to  break  this  crust  and  dis- 
lodge overhanging  portions  of  it.  A  crew  of  about  twenty 
men,  under  the  charge  of  Lewis  Emerson  as  foreman,  were 
engaged  in  the  work.  On  February  26,  1908,  the  plaintiff 
was  employed  by  the  defendant's  superintendent  to  assist  in 
this  work,  and  was  directed  to  report  for  duty  to  the  foreman. 
He  worked  the  afternoon  of  that  day  near  the  shore  end  of 
the  pile.  The  next  forenoon,  being  stormy,  he  did  not  work, 
but  joined  the  crew  when  the  whistle  blew  after  the  noon  hour, 
and  in  a  few  minutes  thereafter,  while  at  work  with  his  pick- 
axe at  the  bottom  of  the  slope  of  the  pile,  and  at  a  point  about 
two-thirds  of  the  length  of  the  pile  from  the  shore,  a  large 
piece  of  this  frozen  rock  and  dirt  fell  from  the  top  of  the  pile, 
killing  one  man,  Mr.  Glidden,  and  entirely  burjdng  the  plain- 
tiff beneath  it,  causing  him  the  injuries  for  which  this  action 
is  brought. 

There  was  a  crack  on  the  top  of  the  pile,  above  the  place 
where  the  plaintiff  was  working  when  injured,  which  one 
witness  described  *^  as  "from  two  to  three  inches  wide"  and 
"probably  ten  feet  or  such  a  matter"  long,  and  described  by 
another  witness  as  **a  crack  perhaps  three-fourths  of  an  inch 
wide  in  some  places"  and  "fifteen  or  eighteen  feet  long." 

During  the  forenoon  of  the  day  of  the  accident  it  snowed, 
the  weather  being  soft  and  warm,  and  as  the  work  progressed 
the  rock  and  dirt  were  worked  out  from  under  the  crust,  leav- 
ing an  overhanging  mass  at  the  top  above  the  place  of  the 
accident.  During  that  forenoon  an  attempt  was  made  to  pry 
off  and  dislodge  this  mass  from  the  top  with  bars.  Failing 
in  this  the  foreman  decided  to  blast  it  off  with  dynamite,  and 
during  the  noon  hour  he  and  Glidden  drilled  two  holes  up 
underneath  the  overhang,  and  were  filling  the  first  hole  with 
dynamite  when  the  whistle  blew  and  the  crew  came  out  to 
work.  While  they  were  preparing  to  load  the  other  hole  the 
mass  suddenly  fell,  with  the  sad  results  stated. 

The  plaintiff  claimed  that  his  injuries  were  caused  by  the 
negligence  of  the  defendant  in  placing  him  at  work  in  an  unsafe 
place,  and  in  not  informing  him  of  certain  dangerous  condi- 
tions known  to  the  defendant,  but  of  which  he  had  no  knowl- 
edge. On  the  other  hand,  the  defendant  contended  that  the 
risk  of  portions  of  the  frozen  crust  of  this  pile  of  rocks  and 
dirt  falling  from  the  top  to  the  bottom  of  the  slope  as  the 
work  progressed  was  a  risk  incident  to,  and  attendant  upon, 
the  exercise  of  the  plaiutiif's  employment,  which  he  assumed 
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by  enterinrr  upon  the  work,  and  further  that  he  was  warned 
by  the  foreman  not  to  work  at  that  place,  and  that  his  own 
negligence  contributed  to  his  injuries. 

The  exceptions  are  to  the  refusal  of  the  presiding  justice 
(1)  to  direct  a  verdict  for  the  defendant;  (2)  to  instruct  the 
jury  that  Emerson,  the  foreman,  was  a  fellow-servant  of  the 
plaintiff,  and  that  the  defendant  company  was  not  responsible 
for  his  negligence  in  the  premises;  (3)  to  instruct  the  jury 
that,  if  the  place  in  which  the  plaintiff  was  set  to  work  was 
unsafe  and  unsuitable,  it  had  become  so  through  the  act  of  a 
fellow-servant. 

The  jury  answered  in  the  affirmative  these  specific  questions 
submitted  to  them  by  the  presiding  justice:  ^^  1.  Did  the 
plaintiff  exercise  in  the  premises  the  due  care  required  of  him 
so  that  no  negligence  of  his  contributed  to  his  injury?  2. 
Was  the  nature  of  the  danger  or  risk  such  that  the  plaintiff' 
would  not  have  appreciated  it  by  the  exercise  of  ordinary  care 
to  understand  it  ?  3.  Is  it  true  that  the  defendant  company 
did  not  warn  the  plaintiff  of  the  danger  of  the  work  he  was 
employed  in  ?  4.  Was  it  negligence  on  the  part  of  the  defend- 
ant company  not  to  warn  the  plaintiff  of  such  danger? 

1.  It  is  apparent  that  the  place  where  the  plaintiff  was 
working  when  injured  was  unsafe,  because  of  the  danger  of 
this  portion  of  overhanging  crust  falling.  Important  and 
special  causes  of  that  danger  were  the  crack  on  the  top  of  the 
crust;  the  effect  of  the  attempt  to  pry  the  overhang  off  with 
bare  during  the  forenoon,  and  the  drilling  of  the  holes  up 
underneath  it.  Of  these  special  causes  of  danger  the  plaintiff 
had  no  knowledge.  It  is  not  claimed  that  he  knew  of  the 
existence  of  the  crack.  He  said  he  did  not,  and  it  could  not 
be  seen  from  below.  Neither  did  he  know  what  had  been 
done  that  forenoon  in  his  absence,  nor  that  the  holes  had  been 
made.  There  was  but  little  time  for  him  to  have  observed 
and  appreciated  even  the  extent  of  the  overhang  resulting  from 
the  work  of  the  forenoon,  for  the  accident  happened  within 
a  few  minutes  after  the  whistle  blew.  There  were  others  of  the 
crew  working  near  him  at  the  time  of  the  accident,  two  work- 
men being  as  near  him  as  they  could  work  with  pickaxes.  In 
view  of  all  the  facts  and  circumstances,  and  provided  the 
plaintiff  was  not  warned  of  the  danger,  it  is  not  made  manifest 
to  the  court  that  the  jury  erred  in  their  answers  to  the  fii-st 
and  second  questions  submitted,  and  thus  finding  that  the 
plaintiff'  was  in  the  exercise  of  due  care,  and  that  the  nature 
of  the  danger  was  such  that  he  would  not  have  appreciated  it 
by  the  exercise  of  due  care. 

2.  The  important  question  of  fact  in  the  case,  and  which  was 
sharply  contested,  was  whether  the  plaintiff  was  warned  of  tlie 
danger.  The  foreman  claimed  that  he  was;  that  when  the 
crew,  including  the  plaintiiV,  c;uiie  out  to  work  he  direted 
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them  to  work  over  near  the  shore,  and  that,  a  few  minutes 
later,  finding  the  plaintiff  and  *^  another  workman  back  at 
the  place  where  plaintiff  was  hurt,  he  sent  them  over  with  the 
others,  putting  his  hand  on  the  plaintiff's  shoulder  with  some 
show  of  force,  and  there  was  some  testimony  tending  to  cor- 
robora:te  the  foreman.  The  plaintiff  denied  all  this  and 
claimed  that  he  was  not  warned  of  danger  by  anyone,  and  that 
the  foreman  directed  him  to  work  at  this  particular  place. 
There  was  testimony  from  two  other  workmen  tending  to 
corroborate  the  plaintiff.  This  question  of  fact  was  for  the 
jury  to  determine.  It  was  particularly  called  to  their  atten- 
tion by  the  third  special  question  submitted  to  them.  Their 
answer  shows  that  they  did  not  overlook  it.  They  saw  the 
witnesses,  and  it  was  for  them  to  judge  of  their  credibility 
and  the  weight  to  be  given  to  their  testimony.  They  decided 
in  the  plaintiff's  favor,  and  it  does  not  appear  to  this  court 
that  their  decision  was  so  unmistakably  wrong  that  it  must 
be  set  aside. 

3.  Was  it  negligence  on  the  part  of  the  defendant  company 
not  to  warn  the  plaintiff  of  the  special  and  peculiar  dangers 
that  then  were  attendant  upon  the  place  where  the  plaintiff 
was  set  at  work?  The  jury  found  that  it  was,  and  we  think 
that  finding  is  justified  in  fact  and  in  law. 

It  is  too  well  settled  now  to  admit  of  discussion  that  one  of 
the  duties  which  an  employer  of  labor  assumes  toward  his 
employee  is  to  exercise  reasonable  care  and  diligence  to  pro- 
vide a  reasonably  safe  place  at  which  the  employee  is  to  work. 
And,  moreover,  the  law  implies  that  the  discharge  of  this  duty 
requires  the  master  to  notify  his  servant  of  any  and  all  special 
risks  and  dangers  of  the  employment,  and  of  all  dangerous 
conditions  attendant  upon  the  place  of  the  exercise  of  the 
employment,  of  which  the  master  has  knowledge,  or  by  the 
exercise  of  reasonable  care  would  have  knowledge,  and  which 
are  unknown  to  the  servant,  and  would  not  be  known  and 
appreciated  by  him  if  in  the  exercise  of  reasonable  care  on  his 
part. 

This  duty  thus  imposed  upon  the  master  is  personal.  The 
servant  has  the  -  right  to  look  to  him  for  the  discharge  of  it. 
If,  instead  of  discharging  it  himself,  the  master  employs  some 
other  person  to  do  it  for  him.  then  such  other  person  stands 
in  the  place  of  the  master,  ^^  and  becomes  a  substitute  for 
him — a  vice-principal — in  respect  to  the  discharge  of  that 
duty,  and  the  master  then  becomes  liable  for  the  acts  and  the 
negligence  of  such  other  person  in  the  premises  to  the  same 
extent  as  if  he  had  performed  those  acts  and  was  guilty  of 
the  negligence  personallv.  We  need  onlv  cite  the  quite  recent 
case  of  Welch  v.  Bath 'iron  Works,  98"' Me.  361,  57  Atl.  88. 
But  see  tlie  recent  case  of  ^Tanuel  v.  Mayor  etc.  of  Citv  of 
Cumberland,  111  Md.  196,  73  Atl.  709,  and'case  there  cited. 
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From  the  evider.ce  and  special  findings  of  the  jury  in  this 
case  we  think  it  must  be  accepted  by  the  court  as  established 
in  fact  that  the  defendant,  acting  by  its  foreman,  set  the  plain- 
tiff at  work  in  the  place  where  he  was  injured;  that  that  place 
was  then  attended  with  certain  risks  of  danger  which  the 
plaintiff  did  not  know,  and  would  not  have  known  and  appre- 
ciated by  the  exercise  of  reasonable  care  on  his  part,  but  the 
knowledge  of  which  was  essential  to  the  plaintiff's  safety; 
and  that  the  defendant's  foreman  when  he  set  the  plaintiff  at 
work  in  that  place  knew  of  those  risks  of  danger  and  neglected 
to  notify  the  plaintiff  of  them. 

It  follows,  then,  from  an  application  of  those  principles  of 
law  above  referred  to  that  this  neglect  of  the  foreman  to 
notify  the  plaintiff  of  those  risks  of  danger  is  in  law  the 
neglect  of  the  defendant.  It  had  entrusted  to  its  foreman  the 
duty  of  placing  the  defendant  in  a  reasonably  safe  place  to 
work,  the  discharge  of  which  duty,  under  the  facts  established 
in  this  case,  involved  the  necessity  of  informing  the  plaintiff 
of  the  risks  of  danger  attending  the  work  in  that  place  which 
the  foreman  knew.  In  the  discharge  of  that  personal  duty  of 
the  defendant  the  foreman  became  its  substitute,  and  stood  in 
its  place,  and  his  negligence  was  the  negligence  of  the  defend- 
ant. The  first  exception  and  motion,  presenting  as  they  do 
the  same  question  in  effect,  must,  therefore,  be  overruled. 

4.  It  follows  from  what  has  been  said  above  that  there  was 
no  error  in  the  refusal  of  the  presiding  justice  to  instruct  the 
jur\'  that  the  foreman  was  a  fellow-servant  of  the  plaintiff, 
and  that  the  defendant  was  not  responsible  for  his  negligence 
in  the  premises. 

In  respect  to  the  negligence  here  complained  of,  the  failure 
to  inform  the  plaintiff  of  the  risks  of  danger  attendant  upon 
the  place  ^'^  where  he  was  set  at  work,  the  foreman  was 
not  a  fellow-servant  of  the  plaintiff,  but  a  substitute  for  the 
defendant,  a  vice-principal,  for  whose  negligence  the  defend- 
ant was  responsible. 

5.  Lastly,  there  was  no  reversible  error  in  the  refusal  to 
instruct  the  jury  that,  if  the  place  in  which  the  plaintiff  was 
set  at  work  was  unsafe  and  unsuitable,  it  became  so  through 
the  act  of  a  fellow-servant.  As  a  statement  of  fact,  that  may 
be  true  in  whole  or  in  part,  but  it  is  of  no  consequence  in  the 
determination  of  the  rights  of  the  parties  here.  The  negli- 
gence relied  upon  in  this  suit  is  the  failure  of  defendant  to 
inform  the  plaintiff  of  risks  of  danger  attending  his  working 
in  the  place  where  he  was  set  at  work.  It  is  unimportant  how 
or  by  whom  those  risks  were  created,  so  long  as  they  existed  in 
fact,  and  the  plaintiff  was  entitled  by  law  to  be  notified  of 
them  by  the  defendant.  The  plaintiff  d'^es  not  here  claim 
that  the  foreman  was  not  his  fellow-servant  so  far  as  he  may 
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have  person all}^  acted  with  his  own  hands  in  working  ont  the 
rocks  and  dirt  from  nnder  the  overhang,  or  in  working  upon 
it  to  dislodge  it,  or  in  drilling  the  holes  up  underneath  it. 
None  of  those  acts  were  necessarily  negligent  acts;  so  far  as 
anything  appears  here  to  the  contrary,  they  may  have  been 
perfectly  proper  and  necessary  acts  in  the  prosecution  of  the 
common  work  of  removing  the  pile  of  rocks  and  dirt.  The 
plaintiff's  case  is  predicated,  not  upon  the  proposition  that  the 
foreman  did  cause,  or  assist  in  causing,  the  dangerous  condi- 
tions which  rendered  the  place  where  he  was  set  at  work  un- 
safe, but  upon  the  alleged  claim  that  the  defendant  delegated 
to  its  foreman  the  discharge  of  a  personal  duty,  which  it  owed 
to  him,  to  inform  him  of  those  dangerous  conditions,  and  that 
the  foreman  was  negligent  in  the  discharge  of  it. 

It  is  not  contended  in  argument  before  this  court  that  the 
damages  awarded  by  the  jury  to  the  plaintiff  for  his  injuries 
are  excessive.  Accordingly,  the  entry  will  be,  exceptions  and 
motions  overruled. 

Judgment  on  the  verdict. 


An  Employer  Oives  to  His  Employee  the  Duty  of  Providing  a  reason- 
f>bly  safe  place  in  which  to  work,  and  the  employee  ordinarily  has  a 
right  to  assume  that  this  duty  has  been  discharged:  See  the  note  to 
Houston  etc.  Ry.  Co.  v.  De  Walt,  97  Am.  St.  Rep.  885;  Wickham  v. 
Detroit  United  Ry.,  160  Mich.  277,  136  Am.  St.  Rep.  436;  City  of 
Owensboro  v.  Gabbert,  135  Ky.  346,  135  Am.  St.  Rep.  462;  Monson  v. 
La  I'>ance  Copper  Co.,  39  Mont.  50,  133  Am.  St.  Rep.  549.  The  master 
ffinnot  delegate  this  duty  so  as  to  relieve  himself  from  responsibility: 
Vickers  v.  Kanawha  etc.  R.  R.  Co.,  64  W.  Va.  474,  131  Am.  St.  Rep. 
929;  Bernheimer  Bros.  v.  Eager,  108  Md.  551,  129  Am.  St.  Rep.  458, 
■ind  cases  cited  in  the  cross-reference  note  thereto.  But  see  Whit- 
more  V.  Alabama  etc.  Iron  Co.,  164  Ala.  125,  137  Am.  St.  Rep.  31. 

An  Employer  Owes  His  Employees  the  Duty  of  Warning  them  of 
dangers  incident  to  the  employment  which  he  knows  or  ought  to  know, 
and  it  would  seem  that  this  duty  is  nondelegable:  Brice-Nash  v.  Bar- 
ton Salt  Co.,  79  Kan.  110,  131  Am.  St.  Rep.  284;  Rogers  v.  Cleveland 
etc.  Rv.  Co.,  211  111.  126.  ]08  Am.  St.  Rep.  185;  Adams  v.  Grand  Rapids 
Refrigerator  Co.,  160  Mich.  590,  136  Am.  St.  Rep.  454.  Compare,  how- 
ever, Donovan  v.  Ferris,  128  Cal.  48,  79  Am.  St.  Rep.  25;  McLaine  v. 
Head  &  Dowst  Co.,  71  N.  H.  294,  93  Am.  St.  Rep.  522. 
Am.  St.  Rep.,  Vol.  138 — 22 
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ALMON  H.  FOGG  COMPANY  v.  BARTLETT. 

[106  Me.  122,  75  Atl.  380.] 

BANKRUPTCY— Discharge  of  Principal.— The  Sureties  on  » 
bond  given  for  the  release  of  the  principal,  a  judgment  debtor,  from 
arrest  on  execution,  are  released  by  his  dischaige  in  bankruptcy,  (pp. 
338,  339.) 

Doherty  &  Tompkins  and  Leonard  A.  Pierce,  for  the  plain- 
tiff. 

Harry  M.  Briggs,  for  the  defendants. 

123  PEABODY,  J.  This  was  an  action  of  debt  against  the 
sureties  on  a  statutory  bond  given  in  accordance  with  Revised 
Statutes,  chapter  114,  section  49,  for  the  release  of  the  prin- 
cipal from  arrest  on  execution.  The  case  is  before  the  law 
court  on  an  agreed  statement  of  facts  and  the  stipulations  of 
the  parties. 

The  defendant,  Arthur  W.  Bartlett,  having  been  arrested  on 
an  execution  in  favor  of  the  plaintiff,  was  released  on  giving 
the  bond  in  suit  dated  February  12,  1908,  signed  by  himself  as 
principal  and  the  other  defendants  as  sureties.  The  principal 
was  adjudged  a  bankrupt  by  the  district  court  of  the  United 
States  for  the  district  of  Maine,  February  29.  1908,  and  re- 
ceived a  discharge  in  bankruptcy  April  24,  1908.  It  is  con- 
tended by  the  defendants  that  this  discharge  of  the  principal 
is  a  valid  defense  to  the  action. 

The  bond  was  given  to  the  plaintiff  as  a  statutory  equivalent 
for  the  security  afforded  it  by  the  arrest  of  the  debtor.  The 
sureties  had  intervened,  and  by  obtaining  the  release  of  the 
debtor,  deprived  the  creditor  of  whatever  advantage  it  had 
gained  by  his  arrest.  By  the  conditions  of  the  bond  they  had 
agreed  that  the  debtor  should  within  six  months  of  its  date 
cite  the  creditor  before  two  justices  of  the  peace  and  of  the 
quorum,  submit  himself  to  examination,  ^2"*  and  take  the 
oath  prescribed  in  Revised  Statutes,  chapter  114.  section  55, 
pay  the  debt,  interest,  co.sts  and  fees,  arising  in  said  execution, 
or  deliver  himself  into  the  custody  of  the  keeper  of  the  jail 
to  which  he  was  liable  to  be  committed  under  the  execution. 
Neither  of  these  alternative  agreements  was  fulfilled,  and  the 
defendants  are  liable  unless  this  was  made  unnecessary  by  the 
debtor's  discharge  in  bankruptcy  before  the  expiration  of  the 
six  months.  They  assumed  the  risk  of  future  events  which 
might  be  contemplated  unfavorable  to  the  creditor.  Tlie 
debtor  might  voluntarily  place  himself  in  a  situation  to  be 
exempt  from  arrest,  or  he  might  abscond,  so  that  the  sureties 
could  not  surrender  him  according  to  one  of  the  conditions  of 
the  bond.  lie  might  become  insane  and  incapable  of  niakiii2, 
a  disclosure  of  his  property  affairs  so  as  to  fulfill  that  condi- 
tion of  the  bond. 
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Under  the  general  rule  of  law  which  prevails  in  Maine  that 
the  sureties  on  a  poor  debtor's  bond  can  be  discharged  only  by 
a  literal  fulfillment  of  its  conditions,  neither  of  these  events 
would  relieve  them  from  liability:  Haskell  v.  Green,  15  Me. 
33 ;  Harrington  v.  Dennie,  13  Mass.  93.  But  there  may  be 
circumstances  w^hich  would  constitute  an  equitable  defense  to 
a  suit  on  the  bond  if  happening  within  the  period  of  the  six 
months  in  which  its  conditions  are  to  be  fulfilled.  The  death 
of  the  principal,  his  voluntary  release  by  the  creditors,  or  a 
change  of  statute  making  performance  of  the  conditions  of 
the  bond  unlawful,  would  discharge  the  sureties:  3  Ency.  of 
Pi.  &  Pr.  186;  Champion  v.  Noyes,  2  Mass.  48. 

The  last  case  cited  is  very  similar  to  the  case  at  bar.  To  a 
scire  facias  on  a  bail  bond  a  plea  in  bar  was  filed,  that  the 
principal  is  a  certified  bankrupt,  that  the  original  judgment 
was  for  a  provable  debt  owed  to  the  plaintiff  before  the  bank- 
ruptcy, and  that  the  certificate  had  been  allowed.  It  was  held 
on  demurrer  that  the  plea  in  bar  was  good.  The  court  say  in 
the  elaborate  opinion:  "Were  the  principal  in  the  case  sur- 
rendered, the  court  could  not  commit  him;  or  if  committed,  he 
would  the  next  moment  be  entitled  to  his  discharge.  To  sur- 
render him  under  these  circumstances  would  be  expensive  to 
the  bail,  oppressive  to  the  principal,  and  useless  to  the  plain- 
tiff." The  decision  is  sustained  by  the  weight  ^^'^  of  author- 
ity: Collier  on  Bankruptcy,  6th  ed.,  214,  215;  3  Ency.  of  PI. 
&  Pr.  185 ;  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  633 ;  5  Cyc.  32. 
The  contrary  appears  to  have  been  held  in  Goodwin  v.  Stark. 
15  N.  H.  218. 

Marr  v,  Clark,  56  Me.  542,  presents  a  case  where  the  prin- 
cipal on  a  bond  given  to  procure  his  release  from  arrest  on 
mesne  process  undertook  to  fulfill  one  of  its  conditions  by 
making  "true  disclosure  of  his  business  affairs  and  property 
under  oath."  In  the  proceeding  before  the  justices  he  stated 
under  oath  that  he  had  no  real  or  personal  estate,  and  that 
he  had  filed  his  petition  in  bankruptcy  and  produced  his  cer- 
tificate; but  he  refused  to  answer  further,  claiming  that  this 
was  a  full  disclosure.  It  was  held  in  the  opinion  of  the  court 
by  Danforth,  J.:  "If  the  bankrupt  law  will  relieve  the  debtor 
from  fulfilling  the  conditions  of  his  bond,  he  may  avail  him- 
self of  that  relief  in  any  legitimate  way,  but  he  has  sought  his 
discharge  in  a  method  entirely  independent  of  the  bankruptcy 
law."  It  was  decided  that  he  had  not  done  all  that  his  obli- 
gations under  the  statute  required.  This  case  is  cited  in 
support  of  the  plaintiff's  position,  but  it  simply  decides  that 
the  debtor  had  not  complied  with  this  alternative  condition  of 
the  bond ;  the  reasoning  of  the  court  favors  the  defense. 

The  decision  in  Ilackett  v.  Lane,  61  ]Me.  31,  goes  no  further 
than  to  hold  that  wIhtc  the  doi'endants  on  a  poor  debtor's 
bond  rely  in  defeuse  uimu  the  distinct  ground  that  the  prin- 
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cipal  oblif?or  has  fully  performed  one  of  the  alternative 
conditions  of  the  bond,  it  must  appear  that  he  followed  the 
statute  implicitly  in  all  its  requirements. 

The  ao^reed  statement  and  stipulations  give  to  the  defend- 
ants the  benefit  of  the  plea  of  a  discharge  in  bankruptcy  of  the 
principal  obligor  before  the  forfeiture  of  the  bond. 

Judgment  for  defendants. 


Under  the  Bule  of  the  BanTcruptcy  Act  that  an  attachment  obtained 
against  an  insolvent  within  four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  is  void  and  the  property  discharged  if  he  is  ad- 
judged a  bankrupt,  a  bond  given  in  such  a  case  to  obtain  the  dissolu- 
tion of  the  attachment  is  likewise  released:  Crook  Horner  Co.  v. 
jQilpin,  112  Md.  1,  136  Am.  St.  Kep.  376. 


OUELLETTE  v.  GRAND  TRUNK  RAILWAY  COMPANY. 

[106  Me.  153,  76  Atl.  280.] 

APPEAL. — Exceptions  to  the  Eefusal  to  Direct  a  Verdict  for 

the  defendant  raise  the  same  question  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  a  verdict  for  the  plaintiff  as  would  be  raised  by  the 
usual  motion  for  a  new  trial,  except  as'  to  the  amount  of  damages, 
(p.  341.) 

CARRIEE — Passenger  Alighting  in  Front  of  Passing  Train. — 
Where  a  passenger  alights  from  a  train  standing  on  one  track  and 
steps  in  front  of  a  train  passing  on  a  parallel  track,  he  must,  in  order 
to  be  entitled  to  a  verdict  against  the  railroad  company  for  his  in- 
juries, prove  that  they  were  caused  by  the  negligence  of  the  company, 
and  that  no  failure  to  exercise  reasonable  care  on  his  part  contributed 
to  bring  them  about,     (p.  341.) 

CARRIER. — Stopping  Train  on  Sidetrack — Notice  to  Passen- 
ger.— Negligence  on  the  part  of  a  railroad  company  may  not  be 
inferred  from  the  mere  stopping  of  its  train  on  a  side  or  passing 
track  without  informing  passengers  that  the  stop  is  not  at  a  sta- 
tion platform,  when  no  station  had  been  called  or  announced,  and 
no  attendant  circumstances  exist  calculated  to  induce  a  passenger 
to  conclude  that  the  stop  is  at  the  usual  and  proper  landing  place, 
(p.  343.) 

CARRIER — Sleeping  Passenger. — It  Is  not  the  Duty  of  a 
carrier  to  keep  a  passenger  awake;  and  if  his  indulgence  in  sleep 
is  the  cause  of  injury  sustained  by  his  alighting  from  the  train  as 
it  stands  on  a  sidetrack  and  stepping  in  front  of  a  train  moving 
on  another  track,  under  the  supposition  that  he  has  reached  his 
station,  he  cannot  recover,     (p.  344.) 

CARRIER— Passenger  Alighting  in  Front  of  Moving  Train. — 
If  a  passenger  alights  from  a  train  standing  on  a  sidetrack,  ami 
without  looking,  and  heedless  of  the  obvious  danger,  undertakes  tn 
cross  another  track  in  front  of  a  moving  train,  he  is  not  only  negli- 
gent, but  reckless,      (p.  344.)     - 

CARRIER — Passenger  Alighting  from  Train  in  Darkness. — Tt 
is   not   the   act   of  a  reasonably   prudent   man    accustomed   to   railroad 
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travel  to  step  from  a  car  into  black  darkness  under  a  supposition 
that  the  car  Is  then  at  the  usual  place  provided  for  the  landing  of 
passengers.  The  very  darkness  itself  should  be  sufficient  warning 
that  the  station  is  not  there,     (p.  344.) 

Newell  &  Skelton,  for  the  plaintiff. 

C.  A.  &  L.  L.  Hight,  for  the  defendant. 

154  KING,  J.  Action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  through  the  alleged  negli- 
gence of  defendant.  Verdict  for  plaintiff  for  four  thousand 
eight  hundred  dollars.  The  case  comes  to  the  law  court  on 
defendant's  exceptions  to  the  refusal  of  the  presiding  justice 
to  direct  a  verdict  for  the  defendant  and  his  refusal  to  give 
certain  requested  instructions.  The  exceptions  to  the  refusal 
to  direct  a  verdict  for  defendant  raises  here  the  same  question 
as  to  the  sufficiency  of  the  evidence  to  sustain  a  verdict  for 
plaintiff'  as  would  be  raised  by  the  usual  motion  for  a  new 
trial,  except  as  to  the  amount  of  damages.  To  entitle  the 
plaintiff  to  a  verdict  it  was  incumbent  upon  him  to  affirma- 
tively prove  at  least  two  propositions:  (1)  That  his  injuries 
were  caused  by  the  negligence  of  the  defendant,  and  (2)  that 
no  failure  to  exercise  reasonable  care  on  his  part  contributed 
to  bring  about  his  injuries. 

There  is  but  little  conflict  in  the  testimony  so  far  as  it  relates 
to  those  propositions. 

On  February  6,  1908,  the  plaintiff  was  a  passenger  on  de- 
fendant's train  from  Lewiston,  Maine,  to  Berlin,  New  Hamp- 
shire. At  ^^^  Gorham,  an  intermediate  station,  this  train 
crossed  another  train  from  Montreal  to  Portland.  There 
were  at  the  time  at  least  two  parallel  tracks  at  this  station 
extending  practically  east  and  west,  with  the  station  platform 
on  the  north.  The  Portland  train  was  on  the  main  track  next 
to  the  platform,  heading  east.  The  plaintiff's  train  on  ap- 
proaching Gorham  took  the  first  passing  track  next  to  the 
main  track  and  stopped  at  a  point  overlapping  somewhat  the 
easterly  end  of  the  other  train.  The  plaintiff  was  seated  in 
the  forward  end  of  the  * 'smoker,"  facing  the  rear  of  the  car. 
He  testified  that  he  was  "kind  of  half  asleep"  or  "dozing," 
and  just  as  his  train  was  coming  to  a  stop  on  the  passing  track 
he  heard  some  one  call  "Berlin  Station,"  when  he  immediately 
took  his  grip  and  coat,  left  the  car  by  the  forward  platform, 
stepped  down  and  off  the  steps  on  the  right-hand  side,  sup- 
posing, as  he  put  it,  "I  was  getting  off  on  the  station  plat- 
form," and  was  instantly  struck  by  something  and  rendered 
unconscious.  No  one  saw  the  accident.  After  the  Portland 
train  passed  on  eavSt  and  the  plaintiff's  train  had  backed  over 
the  switch  on  to  the  main  track  and  pulled  up  to  the  platform, 
the    plaintiff    was  found  unconscious  and  severely   injured, 
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lyin^  in  a  hole  in  the  snow  at  the  switch  two  or  three  hundred 
yards  east  from  the  platform  in  front  of  the  station. 

The  plaintiff  did  not  see  any  person  who  called  "Berlin 
Station,"  and  could  not  say  it  was  a  trainman,  nor  was  there 
any  other  evidence  that  such  a  call  was  made,  and  there  was 
no  reason  for  such  a  call  to  be  made,  as  Berlin  Station  had  not 
been  reached.  But  whether  the  plaintiff  heard  such  call  in 
fact,  or  in  dream,  he  undertook  to  alight  from  the  train  while 
it  was  on  the  passing  track,  and  in  so  doing  was  injured  and 
carried  to  the  place  Avhere  found  by  one  or  the  other  train. 

The  distance  between  the  outside  rail  of  the  main  track  and 
the  inside  rail  of  the  passing  track  was  seven  feet  ten  inches, 
and  the  space  between  cars  standing  abreast  on  those  tracks 
about  four  feet.  It  is  not  made  certain  by  the  evidence  if  the 
forward  end  of  the  smoker  had  passed  by  the  engine  of  the 
Portland  train.  The  plaintiff  gave  no  testimony  as  to  this. 
In  his  declaration,  however,  he  alleged  that  it  had  not,  and 
"that  the  plaintiff,  alighting  as  aforesaid,  ....  ^***^  started 
across  said  tracks  to  said  station  platform,  and  was  then  and 
there  struck  by  said  "Portland  train"  leaving  said  station, 
hurled  a  great  distance  through  the  air,  thrown  violently  upon 
the  ground,  and  left  unconscious  with  a  broken  leg,"  etc. 

Mr.  Leader,  a  passenger  for  Gorham  on  the  Berlin  train, 
passed  through  the  smoker  to  a  rear  car  just  before  the  train 
.stopped  and  saw  the  plaintiff  "apparently  dozing  in  the  seat 
as  I  went  by,  and  I  kind  of  slapped  him  like  that  [indicating] . 
and  said  good-bye."  Plaintiff  knew  Mr.  Leader  was  to  sto]) 
at  Gorham.  Leader  alighted  from  the  rear  platform  of  tht: 
rear  car  and  crossed  the  main  track  in  front  of  the  engine  of 
the  Portland  train.  The  headlight  of  that  engine  was  burn- 
ing. He  was  not  certain  if  there;  was  more  than  one  car  in 
the  rear  of  the  smoker,  but  the  rear  end  of  the  Berlin  train 
was  "surely  a  car-length,  if  not  better,"  east  of  the  pilot  of 
the  engine  of  the  Portland  train.  It  had  been  storming  dur- 
ing the  day  and  was  snowing  some  when  the  train  reached 
Gorliam  at  5  :26  P.  M. 

The  plaintiff  thus  described  in  testimony  what  he  did  in 
getting  off  the  train:  "A.  I  took  hold  of  my  grip  and  coat 
and  started  out.  Q.  Describe  where  you  went  and  how  you 
went.  A.  I  can't  very  well  describe.  All  I  can  say  I  just 
had  time  to  put  hardly  my  face  out  when  I  was  struck.  Q. 
You  went  out  on  the  platform?  A.  Yes,  I  went  out  on  the 
platform.  Q.  Then  what  did  you  do  ?  A.  I  was  struck  by 
the  car.     Q.     When  you  were  on  the  platform,  or  did  you 

step  down?     A.     No,  I  stepped  down Q.     And  was  it 

dark  or  light?     A.     Dark." 

On  cross-examination  plaintiff  was  asked:  "Q.  Did  you  get 
your  feet  on  the  ground?  A.  Yes,  sir.  Q.  Did  you  take  a 
step  forward?     A.     No,  sir;  I  didn't  have  a  chance  to  take  it. 
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I  didn't  know  there  was  anything  there.  Q.  Do  you  know 
vvliether  you  did  take  a  step  forward  or  not?  A.  I  know  I 
didn't." 

There  was  no  evidence  that  Gorham  station  had  been  called 
or  announced  in  any  way  before  or  at  the  time  the  train 
stopped-  on  the  passing  track. 

The  gist  of  the  plaintiff's  alleged  cause  of  action  is  that  the 
defendant  did  not  inform  him  that  the  train  had  not  stopped 
at  ^•'''  the  station  platform,  and  did  not  warn  him  of  the 
dangers  incident  to  alighting  from  the  train  where  it  then  was. 

If  it  was  not  reasonably  to  be  expected  in  the  actual  course 
of  events  that  the  plaintiff  might  attempt  to  alight  from  the 
train  when  it  stopped  on  the  passing  track,  then  there  Avas  no 
duty  imposed  upon  the  defendant  to  warn  him  not  to  alight. 
Was  his  act  of  alighting  there  reasonably  to  be  expected  under 
the  facts  and  circumstances  as  disclosed?  We  think  not.  The 
train  had  not  reached  his  destination,  Berlin,  and  nothing  had 
been  done  by  defendant  to  cause  him  to  think  so ;  neither  had 
the  train  rea-ched  the  place  provided  for  passengers  to  alight 
at  the  intermediate  station,  Gorham,  and  no  call  or  announce- 
ment of  that  station  had  been  made,  and  nothing  appears  to 
iiave  been  done  by  defendant  which  might  cause  the  plaintiff 
to  think  the  stop  was  at  the  station,  other  than  the  actual  stop- 
ping of  the  train ;  nor  was  the  stop  at  a  place  where,  so  far 
as  it  appears,  passengers  were  ever  known  by  defendant  to 
leave  the  train,  or  ever  did  leave  the  train,  as  was  the  fact 
in  Boss  V.  Providence  &  W.  R.  R.  Co.,  15  R.  I.  149,  1  Atl.  9. 

The  only  ground,  then,  upon  which  it  can  be  contended  that 
the  plaintiff's  act  in  leaving  the  train  as  he  did  was  reasonably 
to  be  expected  is  the  fact  that  the  train  did  stop  without  notice 
to  him  that  it  was  not  at  a  station  platform. 

There  are  many  cases  which  hold  that  where,  after  a  station 
had  been  called,  and  the  train  either  stopped  short  or  overran, 
and  a  passenger  in  the  exercise  of  due  care  was  injured  in 
alighting  in  a  dangerous  place,  the  company  may  be  found 
negligent,  and  for  the  reason  that  the  calling  the  station  as  the 
next  stop,  and  then  stopping  the  train  without  giving  warn- 
ing that  the  station  is  not  reached,  are  acts  of  the  company 
from  which  in  the  light  of  attendant  circumstances  negligence 
may  be  found. 

But  no  authority  has  been  called  to  our  attention,  and  we 
have  found  none,  in  support  of  the  proposition  that  negligence 
on  the  part  of  a  railroad  company  may  be  inferred  from  the 
mere  stopping  of  its  train  on  a  side  or  passing  track  without 
informing  the  passengers  that  the  stop  is  not  at  a  station 
jilatform,  when  no  station  had  been  called  or  announced,  and 
no  attendant  circumstances  ^''^  existed  calculated  to  induce 
a  passenger  to  conclude  that  the  st^^p  was  at  the  usual  and 
proper  landing  place. 


344  138  American  State  Reports.  [Maine, 

Moreover,  it  is  important  to  be  noted  in  this  case  that  the 
fact  that  the  plaintiff  had  fallen  asleep  was  undoubtedly  the 
real  cause  of  his  misfortune.  Disturbed  in  his  dreamy  slum- 
ber he  erroneously  concluded  that  the  train  had  reached  his 
destination,  Berlin  Station.  He  was  familiar  with  the  route, 
and  knew  that  his  friend  Leader,  who  bade  him  "good-bye" 
as  the  train  was  stopping,  was  to  leave  the  train  at  Gorham. 
It  is  manifest  that  if  he  had  not  been  sleeping  he  would  not 
have  concluded  that  this  stop  was  at  Berlin,  instead  of  on  the 
passing  track  at  Gorham,  but  would  have  known  and  appre- 
ciated where  the  train  was.  It  was  not  the  duty  of  the  de- 
fendant to  keep  him  awake.  Though  a  passenger,  he  was, 
nevertheless,  free  to  indulge  in  sleep  if  he  desired,  but  if  that 
indulgence  was  the  cause  of  the  damage  for  which  this  action 
is  brought,  and  we  think  it  was,  he  must  bear  it  and  not  the 
defendant. 

Again,  the  plaintiff  failed  to  prove  affirmatively  that  he 
exercised  reasonable  care  in  leaving  the  train.  Such  care  re- 
quired him  to  look  where  he  was  alighting,  and  to  observe  the 
situation  so  far  as  it  could  be  observed,  and  to  control  his 
actions  accordingly.  If  it  be  true,  as  alleged  in  his  writ,  that 
his  car  was  stopped  at  a  point  east  of  the  engine  of  the  Port- 
land train,  and  that  he  was  struck  by  that  train  in  crossing 
the  main  track,  then  he  alighted  in  the  face  of  the  headlight 
of  that  engine,  which  must  have  revealed  to  him,  if  he  looked, 
the  situation,  and  that  his  train  was  not  at  the  station.  If 
without  looking,  and  heedless  of  the  obvious  danger,  he  under- 
took to  cross  in  front  of  the  engine,  his  act  was  not  only  negli- 
gent but  reckless. 

If,  on  the  other  hand,  as  his  testimony  indicates,  he  stepped 
from  the  car  into  utter  darkness,  then  certainly  he  must  be 
charged  with  a  lack  of  reasonable  care,  for  the  darkness  was 
apparent,  and  observed  by  him.  He  said:  "I  couldn't  see 
anything  before  me." 

It  is  not  the  act  of  a  reasonably  prudent  man  accustomed  to 
railroad  travel  to  step  from  a  car  into  black  darkness  under  a 
supposition  that  the  car  is  then  at  the  usual  place  provided  for 
the  ^^''^  landing  of  passengers.  The  very  darkness  itself 
should  be  sufficient  warning  that  the  station  is  not  there. 

It  is,  therefore,  the  opinion  of  the  court  that  the  evidence 
was  not  sufficient  to  sustain  a  verdict  for  the  plaintiff,  and 
that  the  defendant's  exceptions  to  the  refusal  to  direct  a  ver- 
dict in  its  favor  must  be  sustained. 

The  other  exceptions  are  not  considered.  The  entry  will  be, 
exceptions  to  refusal  to  direct  a  verdict  for  defendant  sus- 
tained. 

New  trial  granted. 


Xiilhrr   the   Announcement   of   the   Stafi-on   nor   Stopjnnfj   the    Train 
before    it    arrives    at    tiie   platform,    if    ruquired    by    law    or    usage    to 
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avoid  collisions  or  accidents,  is  negligence  per  se  in  a  railroad  com- 
pany toward  a  passenger  injured  while  attempting  to  alight.  When 
the  station  is  announced  and  the  train  stopped  soon  thereafter  in 
the  daytime  to  take  a  sidetrack  at  a  spot  where  there  is  no  depot 
or  platform,  and  all  the  surroundings  indicate  that  it  is  not  a  proper 
place  for  landing,  a  passenger  who  attempts  to  alight  and  is  in- 
jured in  so  doing  cannot  recover,  in  the  absence  of  circumstances 
caused'^by  the  railroad  company  inducing  him  to  reasonably  sup- 
pose that  he  was  attempting  to  alight  at  the  proper  place.  In  such 
case  his  injury  is  accidental,  if  not  the  result  of  his  own  negligence, 
and  the  jury  should  be  so  instructed,  and  of  his  inability  to  recover: 
Smith  V.  Georgia  Pac.  Ey.  Co.,  88  Ala.  538,  16  Am.  St.  Kep.  63. 

One  Who,  at  an  Intermediate  Point  in  His  Journey,  Leaves  the  Train 
at  a  place  not  intended  for  the  discharge  of  passengers,  and  while 
the  train  is  standing  for  some  other  purpose,  assumes  the  ordinary 
risks  incident  to  his  action.  If  a  passenger,  while  his  train  stands 
at  an  intermediate  station  on  a  sidetrack  to  allow  another  train  to 
pass,  leaves  his  car  to  go  to  a  pump  for  a  drink,  and,  hurrying  back, 
is  struck  while  crossing  the  main  track  by  the  approaching  train, 
which  he  could  have  seen,  he  is  not  a  "passenger  being  transported 
over  the  road"  within  the  meaning  of  that  term  as  used  in  a  statute 
prescribing  the  liability  of  railroads  to  passengers,  and  the  railroad 
is  not  answerable  for  his  death:  Chicago  etc.  Ey.  Co.  v.  Sattler,  64 
Neb.  636,  97  Am.  St.  Eep.  666. 

One  Who  Jumps  from  a  Street-car  in  Which  He  has  Been  Biding  and 
steps  in  front  of  another  car  going  in  an  opposite  direction  to  the  one 
which  he  has  left  and  is  instantly  killed,  cannot  be  regarded  as  having 
exercised  due  care,  when  it  does  not  appear  that  he  looked  to  see 
whether  any  car  was  approaching  or  paid  any  attention  to  warnings 
given  him:  Creamer  v.  West  End  Street  Ey.  Co.,  156  Mass.  320,  32. 
Am.  St.  Eep.  456. 


SANFOED  V.  KIMBALL. 

[106  Me.  355,  76  Atl.  890.] 

BAILMENT — Negligence — Bvtrden  of  Proof. — In  an  action  of 
negligence  against  a  bailee,  not  a  common  carrier,  the  general  burden 
to  prove  negligence  rests"  upon  the  plaintiff.  If  he  proves  the  bail- 
ment and  a  failure  to  return  on  demand,  he  ordinarily  makes  out  a 
prima  facie  case,  and  it  is  then  incumbent  on  the  bailee  to  explain 
the  cause  of  refusal,  as  by  showing  a  loss  by  fire,  theft  or  accident. 
It  then  devolves  upon  the  plaintiff  to  show  that  such  loss  was  due  to 
the  negligence  of  the  bailee.  The  final  burden  is  on  the  bailor  to 
prove  negligence,  not  on  the  bailee  to  prove  due  care.     (p.  346.) 

BAILMENT — Hired  Horse — Mysterious  Injury. — The  hirer  of  a 
horse,  to  prima  facie  exonerate  himself  from  liability  for  injury  to  the 
animal,  need  go  no  further  than  show  that  the  cause  of  the  injury  is 
a  mystery.     He  need  not  show  how  the  injury  was  received,     (p.  347.) 

Asa  A.  Richardson  and  George  F.  &  Leroy  Haley,  for  the 
plaintiff. 

Cleaves,  Waterhouse  &  Emery,  for  the  defendant. 

^'*^  CORNISH,  J.     Action   on  the   case   for  negli<?ence  in 
the  use  and  care  of  the  plaintiff's  horse  by  the  defendant. 
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The  jury  returned  a  verdict  for  the  defendant,  and  the  case 
is  before  this  court  on  the  plaintiff's  motion  to  set  aside  the 
verdict  as  agrainst  the  law  and  the  evidence. 

The  material  facts  are  not  in  dispute.  In  the  summer  of 
1908,  the  parties  agreed  to  exchange  work  in  haying,  with 
teams  and  men.  Under  that  agreement  the  plaintiff  let  the 
defendant  have  the  horse  in  question  on  August  13th.  On 
August  25th  the  plaintiff  went  after  the  horse  but  as  the  de- 
fendant had  not  finished  haying  it  was  agreed  that  the  defend- 
ant should  keep  him  another  day  and  return  him  on  the 
afternoon  of  the  26th.  The  defendant  used  the  horse  in 
haying  on  the  afternoon  of  the  25th.  put  him  in  the  barn,  fed 
him  ^^"^  about  6 :30  P.  M.,  and  left  him  for  the  night  un- 
hitched in  his  sixteen-feet  square  pen  or  box-stall.  The  next 
morning  the  defendant  found  the  horse  in  the  same  place 
where  he  had  left  him  the  night  before,  with  a  clean  cut  three 
or  three  and  one-half  inches  long  and  from  one  to  one  and  a 
half  inches  deep,  across  the  upper  part  of  the  off  forward 
leg.  The  wound  was  not  bleeding  and  there  were  no  traces 
of  blood  on  the  floor  of  the  barn  or  in  the  stall,  although  there 
were  marks  of  blood  on  a  pail,  as  if  the  wound  had  been 
washed  by  someone.  The  defendant  testified  that  he  carefully 
examined  the  barn  to  ascertain,  if  possible,  the  cause  of  the 
injury,  but  found  nothing,  and  he  was  entirely  ignorant  as  to 
how  the  injury  was  inflicted,  whether  by  accident  or  design. 
The  wound  was  treated  once  by  the  plaintiff  and  subsequentl}^ 
by  the  defendant  and  his  hired  man,  but  after  about  ten  days 
death  ensued. 

It  is  settled  in  this  state,  whatever  the  doctrine  may  be 
elsewhere,  that  in  an  action  of  negligence  against  a  bailee,  not 
a  common  carrier,  the  general  burden  of  proving  negligence 
rests  upon  the  plaintiff.  If  he  proves  the  bailment  and  a 
failure  to  return  on  demand,  he  has  ordinarily  made  a  prima 
facie  case,  and  it  is  then  incumbent  on  the  bailee  to  explain 
the  cause  of  the  refusal,  as  by  showing  the  loss  of  the  property 
by  fire  or  theft ;  or  its  injury  by  accident  or  otherwise.  It 
then  devolves  upon  the  plaintiff  to  show  that  such  fire  or  theft 
or  accident  was  due  to  the  failure  of  the  bailee  to  use  such  a 
degree  of  care  of  the  property  as  under  the  circumstances  the 
law  requires.  The  final  burden  is  on  the  bailor  to  prove  neg- 
ligence, not  on  the  bailee  to  prove  due  care:  Mills  v.  Gilbreth, 
47  Me.  320,  74  Am.  Dec.  487;  Dinsmore  v.  Abbott,  89  :\re. 
373,  36  Atl.  621 ;  Buswell  v.  Fuller,  89  Me.  600,  36  Atl.  1059 ; 
Bradbury  v.  Lawrence,  91  Me.  457.  40  Atl.  332.  The  plaintiff, 
however,  contends  that  it  devolved  upon  the  defendant  to  satis- 
factorily explain  how  the  injury  was  received,  and  in  absence 
of  snch  satisfactory  explanation  his  liability  follows.  The  law 
does  not  require  so  much,  amounting  in  this  case  to  an  inipos- 
fiibility,  because  the  cause  or  source  of  this  injury  is  admitted 
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to  be  a  mystery.  If  the  plaintiff's  contention  were  true,  the 
liability  of  the  bailee  in  cases  where  the  causes  of  the  injury 
are  unknown  would  rise  to  that  of  an  insurer.  It  was  only 
incumbent  upon  the  ^^^  defendant  to  explain  the  circum- 
stances and  to  give  the  reason  why  the  horse  was  not  returned 
to  the  plaintiff.  He  need  go  no  further.  This  was  done,  and 
it  then  became  the  province  of  the  jury,  under  proper  instruc- 
tions, to  determine  whether  or  not  the  defendant  was  negligent, 
■either  in  connection  with  the  injury  or  in  its  subsequent  treat- 
ment. No  exceptions  were  tal<en  to  the  charge  of  the  pre- 
siding justice,  so  that  it  may  be  assumed  that  proper  instruc- 
tions were  given.  On  the  facts,  the  jury  have  found  in  favor 
of  the  defendant,  and  we  see  no  reason  to  disturb  their  ver- 
dict. The  matter  was  one  peculiarly  within  their  experience, 
and  their  judgment  upon  such  a  question  should  not  be  lightly 
set  aside.  A  careful  reading  of  the  testimony  in  this  case, 
however,  approves  rather  than  disapproves  their  conclusion. 
Motion  overruled. 


As  to  the  Burden  of  Proof  as  Between  Bailor  and  Bailee  in  an  action 
against  the  bailee  for  injury  or  loss  of  the  property,  see  James  v. 
Orrell,  68  Ark.  284.  82  Am.  St.  Eep.  293;  Hildebrand  v.  Carroll,  106 
Wis.  324,  80  Am.  St.  Eep.  29;  Knights  v.  Piella,  111  Mich.  9,  66  Am. 
St.  Rep.  375;  Higman  v.  Camody,  112  Ala.  257,  57  Am.  St.  Rep.  33; 
Wintringham  v.  Hayes,  144  N.  Y.  1,  43  Am.  St.  Rep.  725;  Woodruff 
V.  Painter,  150  Pa.  91,  30  Am.  St.  Eep.  786;  Lancaster  Mills  v.  Mer- 
chants' etc.  Co.,  89  Tenn.  1,  24  Am.  St.  Rep.  586.  The  burden  of  proof 
of  negligence  is  on  plaintiff  in  an  action  on  the  case  for  negligence 
against  the  bailee  of  a  horse  for  hire,  and  is  not  shifted  by  merely 
showing  that  the  horse  was  sound  when  delivered  to  the  bailee,  and 
when  returned  was  injured  in  a  way-  that  does  not  ordinarily  occur 
without  negligence:  Malaney  v.  Taft,  60  Vt.  571,  6  Am.  St.  Eep.  135. 


POMEROY  V.  PRESOOTT. 

[106  Me.  401,  76  Atl.  898.] 

COMPROMISE  AND  SETTLEMENT.— A  Statutory  Provision 

that  "no  action  shall  be  maintained  on  a  demand  settled  by  a  creditor, 
or  his  attorney  intrusted  to  collect  it,  in  full  discharge  thereof,  by 
the  receipt  of  money  or  other  valuable  consideration,  however  small," 
does  not  apply  to  a  waiver  or  release  of  several  items  in  the  plaintiff's 
claiiii  by  his  attorney,  there  being  no  valuable  consideration  therefor 
itnd  no  settlement  of  the  demand  "in  full  discharge  thereof."  (p. 
351.) 

ATTOEJ^'EY — Authority  to  Release  or  Compromise. — An  at- 
torney wlio  is  clothed  with  no  other  authority  than  that  arising  from 
his  employment  in  that  capacity,  has  no  power  to  compromise  and 
settle  or  release  and  discharge  his  client's  claim.  He  cannot  bind  his 
client  by  any  act  which  amounts  to  a  surrender  in  whole  or  iu  part 
of  any  substantial  right,     (p.  352.) 
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ATTORNEY — Power  Over  Remedies  and  Procedure. — An  at- 
torney may  do  all  things  incidental  to  the  prosecution  of  the  suit  in 
which  he  is  employed  that  affect  the  remedy  only,  and  not  the  cause 
of  action,     (p,  352.) 

ATTORNEY — Authority  to  Release  Part  of  Cause  of  Action. — 
An  attorney  without  special  authority  cannot  make  a  compromise 
settlement  which  involves  a  release  of  the  cause  of  action,  or  any  sub- 
stantial part  of  his  client's  rights,     (p.  352.) 

ACTION — Effect  of  Striking  Out  Part  of  Items. — Where  some 
of  the  items  of  an  account  sued  upon  are  stricken  out  by  authority  of 
the  plaintiff,  no  further  action  can  ever  be  maintained  for  their  re- 
covery,    (p.  353.) 

JUDGMENT — Estoppel. — A  Judgment  for  a  Part  of  an  entire 
demand  is  a  bar  to  any  other  suit  for  another  part  of  the  same  de- 
mand,    (p.  353.) 

ACTION — Splitting  Entire  Claim  into  Several  Causes. — A  claim 
which  is  in  its  nature  entire  cannot  be  split  up  into  several  causes 
of  action;  and  if  suit  is  brought  for  a  part  only  of  the  items  con- 
stituting an  entire  claim,  recovery  for  that  part  will  bar  recovery  in 
any  subsequent  suit  for  the  residue  or  any  other  items  of  the  same 
demand,     (p.  353.) 

ATTORNEY — Authority  to  Release  Part  of  Cause. — A  plain- 
tiff's attorney  exceeds  his  general  authority  when  he  waives  and  re- 
leases several  items  of  an  account  sued  on  and  constituting  part  of  the 
plaintiff's  single  cause  of  action,     (p,  354.) 

Oakes,  Pulsifer  &  Ludden,  for  the  plaintiff. 
Guy  H.  Sturgis,  for  the  defendant. 

402  WHITE  HOUSE,  J,  This  is  an  action  of  assumpsit  on 
an  account  annexed,  wherein  the  plaintiff  seeks  to  recover 
from  the  defendant  the  sum  of  $283,  for  services  in  decorating 
the  auditorium  at  Portland  preparatory  to  holding  an  auto- 
mobile show  in  February,  1906, 

It  appears  that  the  claim  in  suit  comprised  thirteen  items. 
The  first  four  amounted  to  $120,  and  the  remaining  nine 
aggregated  $163.  The  defendant  pleaded  the  general  issue, 
with  a  brief  statement  in  which  it  was  alleged  that  any 
promise  on  the  part  of  the  defendant  to  pay  the  last  nine 
items  in  the  account  w^as  a  promise  to  pay  the  debt  of  an- 
other; that  it  was  not  evidenced  by  any  memorandum  in 
writing  signed  by  the  defendant,  and  that  under  the  statute 
of  frauds  no  recovery  could  be  had  as  to  those  items.  It 
'***^  was  further  alleged  in  the  brief  statement  that  all  of  the 
claims  and  charges  contained  in  those  nine  items  were  specifi- 
cally waived  in  writing  by  the  former  attorney  of  record  who 
brought  the  suit. 

The  instrument  purporting  to  be  a  written  waiver  and  re- 
lease of  the  last  nine  items  was  introduced  in  evidence  subject 
to  the  plaintiff's  objection, 'and  is  of  the  following  tenor: 
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"Portland,  Maine,  January  11,  1908. 

"I.  Eiip:ene  E.  Pomeroy,  formerly  of  Lewiston,  Maine,  do 
hereby  waive,  relinquish  and  release  all  claims  and  rights 
whatsoever,  which  I  now  have,  or  may  hereafter  acquire, 
against  Frederick  M.  Preseott,  of  Boston,  Massachusetts,  on 
account-of  any  balances  due  me  for  decorating  Auditorium  in 
Portland,  Maine,  during  the  automobile  show  in  February, 
1906,  from  [the  persons  named  in  the  last  nine  items  of  the 
account]. 

"Meaning  and  intending  to  waive  all  claims  whatsoever 
against  Frederick  M.  Preseott  for  an  account  of  said  balances 
alleged  to  be  due  me  from  the  parties  above  mentioned,  as 
above  set  forth,  and  waiving  all  rights  whatsoever,  which  I 
now  have,  or  may  hereafter  acquire,  against  said  Frederick 
M.  Preseott  under  and  by  virtue  of  the  capias  writ  of  myself 
vs.  said  Preseott,  dated  March  1,  1907,  returnable  the  third 
Tuesday  of  April,  1907,  before  the  Supreme  Judicial  Court 
for  the  county  of  Androscoggin,  in  the  State  of  Maine,  being 
any  and  all  charges  or  items  therein  set  forth  relating  to 
above  balances,  claiming  under  said  writ  and  in  said  suit 
only  recovery  for  the  following  items,  to  wit: 
To  decorating  Auditorium  in  Portland,  Maine,  1906..$  75 
To  balance  due  me  from  F.  M.  Preseott,  personal  booth 

on   main   floor 9 

To  balance  due  me  from  F.  M.  Preseott,  personal  booth 

on   basement    20 

To  balance  due  me  from  F.  M.  Preseott,  personal  booth 

on    basement 16 

Amounting  altogether  to  the  sum  of  $120. 

"EUGENE  E.  POMEROY, 
"By  ,  his  Attorney." 

■•^^  No  evidence  was  introduced  of  any  authority  in  the 
attorney  to  execute  the  waiver  beyond  his  general  authority 
as  attorney  of  record  in  the  suit,  or  that  any  consideration  was 
received  for  the  same,  except  as  correctly  stated  by  the  pre- 
siding justice  in  his  charge.  But  the  facts  stated  by  the 
presiding  justice  as  the  basis  of  his  ruling  on  the  question  of 
waiver  did  appear. 

The  presiding  justice  instructed  the  jury  in  relation  to  the 
waiver  as  follows:  "Now,  it  seems  that  since  this  writ  was 
brought,  counsel  (not  the  counsel  who  are  trying  the  case, 
but  counsel  in  Portland  who  represented  the  plaintiff  and 
brought  the  suit)  undertook  to  make  an  arrangement  with 
counsel  for  the  defendant  in  regard  to  certain  of  these  items. 
It  was  stated  by  counsel,  and  perhaps  in  your  presence  (I 
think  3^ou  were  present  this  forenoon),  that  in  anticipation 
of  this  trial,  in  making  various  arrangements  about  taking 
testimony  and  depositions  and  one  thing  and  another,  pre- 
paratory to  the  trial,  that  in  order  to  accomplish  some  pur- 
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pose,  the  attorney  who  was  then  counsel  for  the  plaintiff 
undertook  to  waive  any  claim  as  to  certain  of  the  items.  So 
far  as  the  case  is  now  concerned,  it  matters  not  whether  he 
acted  under  misapprehension  or  not,  or  whether  he  was  wise  in 
doing  it  or  not.  He  did  it,  and  a  question  of  law  has  arisen 
as  to  what  the  effect  of  it  was — whether  he  had,  as  a  lawyer, 
and  as  counsel  in  this  case,  authority  to  so  act  and  to  bind 
his  client.  And  I  have  intimated  to  counsel,  and  I  now  in- 
struct you,  that  at  least  for  the  purposes  of  this  trial  that 
the  act  of  that  attorney  was  within  his  authority  under  the 
circumstances  as  conceded  to  be  true.  He  did  have  authority 
to  waive  certain  items  of  the  account,  and  to  say  that  when 
the  case  came  on  to  be  tried,  the  plaintiff  would  rely  only  on 
certain  other  items  which  are  the  four  items  at  the  top  of  this 
specification,  being  the  first  four  items  in  the  account  an- 
nexed. And  when  I  speak  of  the  account  annexed  I  mean 
this  later  one.  It  seems  that  there  has  been  an  amended 
account  which  has  the  items  a  little  more  in  detail.  So  that 
the  attorney  undertook  to  waive  the  last  nine  items,  but  to 
retain  the  first  four  items.  The  last  nine  items  relate  to 
these  various  booths  *^^  around  on  the  floor  (where  men  would 
not  pay  the  full  price,  and  where  Mr.  Pomeroy  says  that  Mr. 
Prescott  agreed  to  make  it  up  to  the  full  price. 

"As  I  say,  I  think  that  under  the  circumstances  of  the  case 
that  the  attorney,  whether  wise  or  unwise,  was  acting  within 
his  authority — that  he  had  a  right  to  do  it — had  the  power  to 
do  it — and  that  his  client  is  bound  by  his  action,  and  that 
therefore  the  last  nine  items  of  this  account  annexed  the 
plaintiff  cannot  now  recover  for,  in  any  event.  And  if  you 
find  for  the  plaintiff,  and  the  plaintiff's  version  is  the  true 
one,  by  a  fair  preponderance  of  the  evidence,  then  you  will 
return  a  verdict  for  the  plaintiff  for  the  amount  of  the  first 
four  items." 

The  presiding  justice  instructed  the  jury  to  make  a  separate 
finding  in  relation  to  the  last  nine  items  in  the  amended  bill 
of  items,  and  propounded  to  the  jury  the  following  question : 
"When  this  action  was  commenced,  was  anything  due  to  the 
plaintiff  on  account  of  the  last  nine  items,  in  the  amended 
bill  of  items  in  the  plaintiff's  writ,  namely,  for  decorating 
booths  occupied  by  the  parties  named  in  the  last  nine  items  ? ' ' 
And  to  this  query  the  jury  answered  in  the  affirmative,  and 
in  addition  rendered  a  verdict  for  the  plaintiff  in  the  sum 
of  one  hundred  and  thirty-eight  dollars  and  nineteen  cents 
($138.19). 

The  case  comes  to  the  law  court  on  exceptions  to  the  ruling 
admitting  the  waiver  in  evidence  and  to  the  instructions  given 
by  the  presiding  justice  in-  the  charge  to  the  jury. 

It  is  stipulated  that  if  the  exceptions  are  sustained,  judg- 
ment shall  be  ordered  f'.r  the  plaintiff  for  the  full  amount  of 
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his  claim,  with  interest  from  March  1,  1907,  the  date  of  the 
writ. 

It  is  provided  by  section  59  of  chapter  84,  Revised  Statutes, 
that  "no  action  shall  be  maintained  on  a  demand  settled  by  a 
creditor,  or  his  attorney  intrusted  to  collect  it,  in  full  dis- 
charger thereof ,  by  the  receipt  of  money  or  other  valuable 
consideration,  however  small." 

It  is  obvious  that  this  statute  is  not  available  in  the  defense 
of  this  action,  first,  because  there  was  no  settlement  of  the 
demand  "in  full  discharge  thereof,"  and  secondly,  because 
it  does  not  appear  from  any  facts  stated  in  the  charge  or 
elsewhere  in  the  exceptions  '^^^  that  there  was  any  valuable 
consideration  whatever  for  "waiving  and  releasing"  the  last 
nine  items  in  the  plaintiff's  account. 

Indeed,  this  statute  is  not  relied  upon  or  invoked  by  the 
counsel  for  the  defendant,  but  it  is  contended  in  his  behalf 
that  in  attempting  to  "waive  and  release"  the  nine  items  in 
question,  the  attorney  of  record  at  that  time  was  acting 
within  the  scope  of  his  authority  as  an  attorney  at  law  re- 
tained by  the  plaintiff  to  collect  the  claim  intrusted  to  him ; 
that  by  virtue  of  his  employment  he  had  the  implied  power 
to  elect  and  control  the  remedy  and  to  avail  himself  of  such 
mode  of  procedure  as  he  deemed  most  effectual  in  accomplish- 
ing the  purpose  of  his  employment,  and  that  the  "waiver" 
of  the  nine  items  in  question  was  simply  incident  to  the  con- 
duct of  the  suit  and  the  control  of  the  remedy,  and  as  such 
was  within  the  general  authority  of  an  attorney. 

But  in  Jenney  v.  Delesdernier,  20  Me.  183,  cited  by  counsel 
on  both  sides,  in  which  it  was  held  that  an  attorney  without 
any  special  authority  therefor  may  approve  of  the  receipt 
taken  by  the  officer  for  personal  property  attached  by  him. 
the  court,  quoting  from  the  opinion  in  Gaillard  v.  Smart.  6 
Cow.  385,  thus  speak  of  the  authority  of  an  attorney:  "His 
general  power  does  not  extend  to  a  retraxit,  or  release,  be- 
cause they  relate  to  the  cause  of  action  itself;  not  merely  to 
the  remedy,  which  he  is  retained  to  conduct.  And  here  is 
disclosed  the  true  principle  relative  to  the  extent  and  limita- 
tion of  the  power  of  an  attorney.  He  may  elect  and  control 
the  remedy,  and  all  the  arrangements  arising  out  of  and 
connected  with  it,  but  cannot  release  or  discharge  the  cause 
of  action  without  receiving  payment,  or  do  anything  which 
will  have  that  effect. ' ' 

Accordingly,  in  Wilson  v.  Wadleigh,  36  Me.  496  (a  case 
not  embraced  by  the  provisions  of  the  statute  of  1851,  now 
section  59  of  chapter  84,  Revised  Statutes,  above  quoted),  it 
was  held  that  an  attorney,  by  virtue  of  his  general  employ- 
ment to  prosecute  a  suit,  has  no  authority  to  discharge  the 
judgment  or  execution  which  he  may  recover  unless  upon 
payment  of  the  amount  due.     In  the  opinion  the  court  said 
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of  the  power  of  an  attorney:  "He  is  necessarily  vested  with 
great  discretion  in  the  management  of  a  cause  during  its 
progress  to  '*^''  final  judgment,  but  he  is  not  authorized  to 
assign  or  transfer  that  judgment  when  obtained.  Such  au- 
thority is  not  necessary  for  the  discharge  of  his  duty,  and 
would  leave  the  interests  of  his  client  to  his  mercy.  In  Pen- 
niman  v.  Patchin,  5  Vt.  346,  Phelps,  J.,  says:  "He  cannot 
compromise  a  demand  without  special  authority  for  that 
purpose,  nor  discharge  it  without  satisfaction.  Much  less 
can  he  assign  it  for  his  own  benefit;  such  an  act  being  not 
only  foreign  to  the  purpose  of  his  employment,  but  inconsist- 
ent with  it.  A  power  so  liable  to  abuse  (which  indeed  could 
hardly  be  exercised  without  abuse),  can  with  no  propriety 
be  admitted":  See,  also,  Lewis  v.  Gamage,  1  Pick.  347,  and 
Shores  v.  Caswell,  13  Met.  413.  In  the  last-named  case  it 
was  held  that  an  attorney  by  virtue  merely  of  his  retainer  to 
prosecute  or  defend  a  suit,  had  no  authority  to  release  a  claim 
of  his  client  on  a  third  person,  for  the  purpose  of  making 
such  person  a  competent  witness  for  his  client. 

But  it  is  unnecessary  to  consider  further  the  general 
authority  of  an  attorney,  for  the  law  is  too  well  settled  and 
familiar  to  admit  of  discussion  that  an  attorney  who  is  clothed 
with  no  other  authority  than  that  arising  from  his  employ- 
ment in  that  capacity  has  no  power  to  compromise  and  settle 
or  release  and  discharge  his  client's  claim.  He  may  do  all 
things  incidental  to  the  prosecution  of  the  suit  and  which 
affect  the  remedy  only  and  not  the  cause  of  action.  He  can- 
not bind  his  client  by  any  act  which  amounts  to  a  surrender 
in  whole  or  in  part  of  any  substantial  right:  Derwort  v. 
Loomer,  21  Conn.  245;  Messick  v.  Ledergerber,  56  Mo.  466: 
Walden  v.  Bolton,  55  Mo.    405 ;    Davis   v.  Hall,  90  IMo.  659 ; 

3  S.  W.  382 ;  Lewis  v.  Duane,  141  N.  Y.  302,  36  N.  E.  322 ; 

4  Cyc.  L.  &  Pr.  945 ;  3  Am.  &  Eng.  Ency.  of  Law,  358. 

It  is  not  in  controversy  that  the  written  instrument  in  this 
case  declaring  that  the  plaintifip  does  "hereby  waive,  relin- 
quish and  release  all  claims  and  rights  whatsoever"  against 
the  defendant  for  any  balances  due  on  account  of  the  nine 
items  in  question  was  an  apparent  attempt  on  the  part  of  the 
attorney  who  executed  it,  not  only  to  waive  recovery  of  those 
nine  items  in  this  particular  suit,  but  to  execute  a  final  divS- 
charge  of  those  items  and  forever  bar  '*^'^  recovery  upon 
them.  It  has  been  seen,  however,  that  an  attorney  without  spe- 
cial authority  cannot  thus  make  a  compromise  settlement  which 
involves  a  release  of  the  cause  of  action  or  any  substantial 
part  of  his  client's  rights. 

But  it  is  insisted  in  behalf  of  the  defendant  that  the  waiver 
of  recovery  in  this  suit  was  within  the  authority  of  the  attor- 
ney, and  therefore  valid,  and  that  its  operation  is  not 
defeated  by  combining  with  it  an  attempt  to  make  a  final  dis- 
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charge  of  that  part  of  the  cause  of  action.  It  is  suggested 
that  if  the  instrument  in  question  is  not  effectual  as  a  dis- 
charge, it  may  still  be  held  a  waiver  for  this  suit,  and  the 
plaintiff  has  the  right  to  institute  a  new  action  for  the  items 
waived.  And  in  determining  whether  the  waiver  of  the  nine 
items  in  question  would  necessarily  operate  as  a  final  sur- 
render of  a  part  of  the  plaintiff's  cause  of  action,  it  is 
important  to  inquire  whether  a  new  action  could  have  been 
maintained  for  the  items  waived. 

The  plaintiff's  cause  of  action  was  a  claim  against  the  de- 
fendant for  services  rendered  in  decorating  the  auditorium 
at  Portland.  It  was  obviously  the  plaintiff's  contention  that 
his  cause  of  action  arose  from  one  bargain  and  one  entire 
contract  or  single  job  as  between  him  and  the  defendant.  The 
attempted  waiver  by  the  former  attorney  was  repudiated 
by  the  plaintiff,  and  under  instructions  of  the  presiding  jus- 
tice, to  which  no  exceptions  were  taken  by  the  defendant,  the 
plaintiff's  contention  that  the  entire  claim  was  due  appears 
to  have  been  adopted  in  the  special  finding  of  the  jury.  The 
defendant  filed  no  motion  to  have  this  finding  set  aside,  but 
entered  into  a  stipulation  with  the  plaintiff'  that  if  the  excep- 
tions to  the  charge  upon  the  question  of  waiver  were  sus- 
tained, "judgment,  if  for  the  plaintiff  in  any  amount,  shall 
be  for  the  full  amount  of  the  plaintiff's  claim,  with  interest 
from  the  date  of  the  writ." 

Under  those  circumstances  the  law  is  well  settled  that  if 
the  items  which  the  attorney  attempted  to  waive  had  been 
stricken  from  the  account  by  authority  of  the  plaintiff  him- 
self, no  further  action  could  ever  have  been  maintained  for 
their  recovery.  In  United  States  v.  Throckmorton,  98  U.  S. 
61,  25  L.  ed.  93,  it  is  said  by  the  federal  court  that  "There 
are  no  maxims  of  the  law  more  firmly  established  or  of 
"***^  more  value  in  the  administration  of  justice  than  the  two 
which  are  designed  to  prevent  repeated  litigation  between  the 
same  parties  in  regard  to  the  same  subject  of  controversy; 
namely,  'interest  rei  publicae  ut  sit  finis  litium,'  and  'nemo 
debet  bis  vexari  pro  una  et  eadam  causa.'  "  Hence  the  prin- 
ciple is  uniformly  and  inflexibly  maintained  that  a  judgment 
for  a  part  of  an  entire  demand  is  a  bar  to  any  other  suit  for 
another  part  of  the  same  demand.  A  claim  which  is  in  its 
nature  entire  canndt  be  split  up  into  several  causes  of  action, 
and  if  suit  is  brought  for  a  part  only  of  the  items  consti- 
tuting an  entire  claim,  recovery  for  that  part  will  bar  recov- 
ery in  any  subsequent  suit  for  the  residue  or  any  other  items 
of  the  same  demand.  In  Foss  v.  AVhitehouse,  94  ]Me.  491.  48 
Atl.  109.  it  was  held  that  judgment  in  an  action  of  assumpsit 
for  money  paid  to  obtain  a  release  from  unlawful  imprison- 
ment is  a  bar  to  a  subsequent  action  of  tort  to  recover  any 
other  damaLres  resulting  from  the  same  imprisonment     "It 
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is  common  learning,"  said  the  court,  **that  a  plaintiff  cannot 
thus  split  up  a  cause  of  action  and  bring  several  actions  for 
the  different  items  of  damage  resulting  from  the  one  cause 
of  action."  In  Willoughby  v.  Atkinson  Furnishing  Co.,  96 
Me.  372,  52  Atl.  756,  it  was  held  that  recovery  of  damages  in 
a  former  suit  for  a  breach  of  the  defendant's  obligation  under 
a  lease  to  replace  certain  partitions  "in  as  good  condition  as 
they  found  them"  was  a  bar  to  a  recovery  in  the  pending  suit 
for  the  loss  of  rent  resulting  from  the  same  breach,  which 
might  have  been  included  in  the  former  suit. 

In  Burritt  v.  Belfy,  47  Conn.  323,  36  Am.  Rep.  79,  a  suit 
for  several  months'  rent  was  pending  in  a  city  court,  and 
another  suit  was  brought  before  a  justice  of  the  peace  for 
an  additional  month's  rent  which  was  due  when  the  former 
suit  was  brought ;  it  was  held  that  judgment  in  the  second  suit 
was  a  bar  to  the  first  suit. 

In  Secor  v.  Sturgis,  16  N.  Y.  548.  it  is  said  m  the  opinion : 
"The  true  distinction  between  demands  or  rights  of  action 
which  are  single  and  entire  and  those  which  are  several  and 
distinct  is,  that  the  former  immediately  arise  out  of  one  and 
the  same  act  or  contract,  and  the  latter  out  of  different  acts 
or  contracts.  Perhaps  as  safe  and  simple  a  test  as  the  sub- 
ject admits  of,  by  which  to  *^^  determine  whether  a  case 
belongs  to  one  class  or  the  other,  is  by  inquiring  whether  it 
rests  upon  one  or  several  acts  or  agreements.  In  the  case  of 
torts,  each  trespass,  or  conversion,  or  fraud,  gives  a  right 
of  action,  and  but  a  single  one,  however  numerous  the  items  of 
wrong  or  damage  may  be;  in  respect  to  contracts,  express 
or  implied,  each  contract  affords  one,  and  only  one,  cause  of 
action":  See,  also,  Knowlton  v.  New  York  etc.  R.  R.  Co., 
147  Mass.  606,  18^  N.  E.  580,  1  L.  R.  A.  625 ;  Clark  v.  Baker, 
5  Met.  452 ;  Rosenmueller  v.  Lampe,  89  111.  212,  31  Am.  Rep. 
74,  and  23  Cyc.  L.  &  Pr.  1174. 

The  conclusion  is  therefore  irresistible  that  the  nine  items 
of  the  account  sued  which  the  plaintiff's  former  attorney 
attempted  to  "waive  and  release,"  and  which  the  jury  found 
to  be  actually  due,  constituted  a  part  of  the  plaintiff's  single 
cause  of  action,  and  that  judgment  for  the  first  four  items 
would  have  been  a  bar  to  any  subsequent  action  for  the  items 
waived.  In  agreeing  to  eliminate  those  items  from  the  ac- 
count without  the  knowledge  and  consent  of  his  client,  the 
former  attorney  exceeded  his  authority,  and  the  certificate 
must  be,  exceptions  sustained. 

Judgment  for  the  plaintiff  for  $283,  with  interest  from 
March  1,  1907. 


An  Attorney  has  Ordiimrihj  A'o  ImpUcd  Authoi-itif  to  S/^ttle,  com- 
promise or  release  his  client's'  cause  of  action,  flis  aiitliority,  when 
employed  in  a  case,  is  limited  to  tiie  mariagement  of  the  litigation  and 
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the  control  of  all  proceedings  therein.  But  the  client  may,  even  with- 
out the  consent  of  the  attorney,  dismiss  the  suit  at  pleasure:  Gibson 
V.  Nelson,  111  Minn.  183,  137  Am.  St.  Eep.  .549;  notes  to  Tobler  v. 
Nevitt,  132  Am.  St.  Eep.  163;  Cameron  v.  Boeger,  93  Am.  St.  Eep. 
172. 


HALL  V.  MERRILL  TRUST  COMPANY. 

[106  Me.  465,  76  Atl.  926.] 

CORPORATION— Power  to  Trustee  to  Sell  and  Vote  Stock. — 

Where  two  groups  of  stockholders  transfer  their  shares  to  a  trust 
company  to  prevent  a  third  group  from  acquiring  control  of  the  cor- 
poration, the  agreement  of  transfer  providing  that  the  trust  company 
shall  take  out  a  certificate  to  itself  as  trustee,  vote  the  stock  as  three 
named  shareholders  or  a  majority  of  them  direct,  pay  dividends  to 
the  owners,  and  sell  the  shares  for  such  price  and  at  such  time  as  the 
three  named  stockholders  or  a  majority  of  them  direct,  provided  a 
sufficient  number  of  shares  are  sold  to  constitute  a  majority  of  the 
stock  outstanding,  the  agreement  is  valid,  and  creates  a  power  of  sale 
with  an  incidental  provision  for  voting.  It  is  something  more  than  a 
mere  power  of  attorney.  It  creates  in  effect  a  joint  trusteeship,  and 
is  not  revocable  at  the  pleasure  of  one  of  the  parties,     (p.  362.) 

Bill  to  enjoin  the  sale  of  stock  in  the  Machias  Lumber 
Company  and  held  by  the  Merrill  Trust  Company  in  trust, 
and  to  determine  the  rights  of  the  parties  under  a  trust  agree- 
ment. 

Symonds,  Snow,  Cook  &  Hutchinson,  Tyler  &  Young.  H.  E. 
Bolles  and  R.  Frothingham,  for  the  plaintiff. 

Heath  &  Andrews,  for  the  defendants. 

4«6  CORNISH,  J.  The  Machias  Lumber  Company  is  a 
corporation  existing  under  the  laws  of  the  state  of  Maine, 
engaged  in  the  manufacture  and  sale  of  lumber,  and  owning 
and  operating  valuable  timber  lands  on  the  Machias  river 
and  mills  at  ]\Iaehias,  with  an  issued  capital  stock  of  two 
thousand  five  hundred  and  fifty- two  shares.  The  plaintiff  is 
the  largest  individual  stockholder,  and  since  its  organization 
has  been  the  president  of  the  corporation,  which  is  admittedly 
a  prosperous  concern. 

In  January,  1905,  the  ownership  was  divided,  broadly 
speaking,  into  three  parts ;  the  Hall  interest,  held  by  the 
plaintiff  and  his  family,  and  business  associates,  representing 
three  hundred  and  ninety  shares;  the  Ames  interest,  held  by 
the  estate  of  John  K.  Ames,  members  of  the  Ames  family 
and  their  friends,  representing  eight  hundred  and  ninety-two 
shares;  and  the  Oak  and  Simpson  interest,  representing  seven 
hundred  and  eighty-seven  shares.  Other  shares,  amounting 
to  four  hundred  and  eighty-three  in  number,  may  be  termed 
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miscellaneous,  with  a  somewhat  scattered  ownership  among 
outside  parties,  although  some  of  these  were  also  held  by  the 
Hall  and  Ames  interests.  The  Oak  and  Simpson  holding  was 
in  fact  controlled  by  the  American  Realty  Company,  which 
is  allied  with  the  International  Paper  Company,  and  which 
was,  to  quote  the  language  of  the  plaintiff's  brief,  "a  rival 
for  the  ownership  and  control  of  the  timber  lands  operated  by 
the  IMachias  Lumber  Company,  and  which  was  seeking  to 
acquire  such  lands  through  further  purchases  of  stock  of  the 
Machias  ^^"^  Lumber  Co."  "In  order  to  prevent  Oak  and 
Simpson,"  quoting  further  from  the  same  source,  "from 
acquiring  the  shares  held  by  Hall  and  his  associates,  and 
thereby  obtaining  control  of  the  corporation,  or  from  acquir- 
ing the  shares  held  by  Ames  and  his  associates  thereby 
obtaining  control  of  the  corporation,"  an  agreement  was  en- 
tered into  between  the  several  holders  of  the  Hall  and  Ames 
interests,  being  nine  in  number  and  owning  one  thousand 
two  hundred  and  eighty-two  shares,  a  majority  of  the  entire 
stoclc  issued,  whereby  their  several  shares  were  transferred  to 
the  jNIerrill  Trust  Company  to  be  held  by  it  as  trustee,  under 
the  terms  of  the  following  letter  which  was  sent  to  it  by  each 
of  these  nine  stockholders : 
"To  the  Merrill  Trust  Company  of  Bangor,  Maine. 

"The  certificates  for  two  hundred  and  fiftj-'-four  (254) 
shares  of  the  capital  stock  of  the  IMachias  Lumber  Company 
issued  to  James  M.  W.  Hall  and  duly  assigned  by  me,  and 
sent  to  you,  you  are  to  deal  with  as  follows : 

"Said  shares  are  to  be  transferred  to  you  as  Trustee  and 
you  are  to  take  out  a  certificate  to  you  as  Trustee  for  the 
same.  While  it  stands  in  your  name  as  Trustee  you  are  to 
vote  said  shares  or  cause  them  to  be  voted  at  all  meetings  of 
the  stockholders  of  said  Company  upon  all  questions,  and 
especially  upon  all  questions  of  a  lease  or  sale  of  the  Com- 
pany's property  and  franchise,  as  Jas.  M.  W.  Hall  of  Cam- 
bridge, Mass.,  Alfred  K,  Ames,  of  IMachias,  IMe.,  and  Wilson 
D.  Wing,  of  Bangor,  Me.,  or  a  majority  of  them  direct. 

"In  case  of  death  or  permanent  disability  of  either  Wilson 
D.  AVing,  Jas.  IM.  W.  Hall  or  Alfred  K.  Ames,  herein  men- 
tioned, during  the  continuance  of  this  agreement  the  autliority 
vested  in  them  in  connection  with  and  as  mentioned  in  this 
trust  shall  continue  up  to  the  time  of  the  expiration  of  this 
agreement  by  the  following  named  successors:  David  L. 
Wing  of  New  York  City,  in  place  of  Wilson  D.  Wing;  P>ank 
S.  Ames  of  Machias,  Me.,  in  place  of  Alfred  K.  x\mes ;  James 
R.  Hall  of  Cambridge,  Mass..  in  place  of  James  M.  AV.  Hall. 

"While  you  hold  such  stock  you  are  to  pay  to  me  all  divi- 
dends which  you  may  receive  on  said  stock  by  forthwith 
sending  to  me  a  check  to  my  order  for  the  same. 
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468  <*You  may  thus  hold  said  stock  as  Trustee  until  the  ex- 
piration of  December  thirty-first,  nineteen  hundred  and  six, 
at  which  time  if  you  shall  not  have  sold  the  same  as  herein, 
provided  you  are  to  retransfer  said  shares  to  me. 

"You  may  sell  and  transfer  said  shares  for  such  prife  and 
at  suclT  time  as  said  Hall,  Ames  and  Win;^,  or  a  majority  of 
them  may  direct,  provided,  however,  you  shall  sell  at  ttie  same 
time  sufficient  shares  of  the  capital  stock  of  said  Company 
as,  reckoning  my  said  shares  in,  shall  be  at  least  a  majority 
of  the  shares  of  the  capital  stock  of  said  Company  then  out- 
standing. You  are  thus  to  deal  with  said  shares  without  any 
risk  or  liability  on  your  part,  excepting  that  you  are  to  be 
responsible  for  the  safe  keeping  of  the  same.  This  shall  bind 
me,  my  heirs,  executors  and  administrators  and  inure  to  my 
and  their  benefit  whenever  the  context  so  requires  or  admits." 

This  agreement  was  renewed  at  its  expiration  and  contin- 
ued in  force  two  years  longer,  or  until  December  31,  1908. 

No  change  was  made  in  the  personnel  of  the  management, 
the  plaintiff  continuing  as  president  and  general  manager, 
and  his  son,  James  R.  Hall,  as  treasurer;  nor  was  there  any 
change  in  the  business  policy  of  the  company.  In  fact,  the 
corporate  affairs  were  controlled  by  the  same  persons  and  in 
the  same  manner  after  this  agreement  was  made  as  before. 

In  April,  1908,  the  Oak  and  Simpson  interest,  being  unable 
to  obtain  control  of  a  majority  of  the  stock,  concluded  to  sell 
its  own  shares.  Various  interviews  and  negotiations  were 
had  between  Oak  and  Simpson  on  the  one  side  and  the  plain- 
tiff on  the  other,  the  latter  ostensibly  representing  Ames  and 
Wilson  as  well  as  himself,  and  holding  himself  out  to  his 
associates,  who  reposed  the  utmost  confidence  in  him,  as  de- 
sirous of  purchasing  this  outstanding  interest  for  the  joint 
benefit  of  the  three.  At  the  final  interview,  however,  held  in 
Bangor  on  April  17,  1908,  the  plaintiff  declined  to  accede  to 
the  exact  terms  required  by  Oak  and  Simpson  and  the  trade 
fell  through.  Within  fifteen  minutes  after  the  plaintiff  de- 
clined to  purchase,  Mr.  Oak  took  the  matter  up  by  telephone 
'^^'^  with  James  R.  Hall,  the  plaintiff's  son  in  Cambridge,. 
?kfassachusetts,  in  accordance  with  a  previous  request  from 
the  son  that  this  should  be  done  in  case  the  proposed  trade 
with  the  father  was  not  consummated.  The  son  was  informed 
of  the  terms  designated  by  Oak  and  Simpson,  and  before  two 
hours  had  elapsed  he  had  bought  this  outstanding  interest,  at 
the  precise  figure  which  had  been  declined  by  the  father. 

The  plaintiff'  studiously  delayed  giving  Ames  and  Wilson 
any  information  in  regard  to  the  transaction,  professing 
utter  ignorance  of  the  situation,  and  as  late  as  April  23d . 
wrote  Mr.  Ames  that  he  had  not  learned  the  details,  but  wo\ihll 
know  who  the  purchasers  were  as  soon  as  the  stock  certifii'at.^ 
caii.e  in  fur  transfer.     A  careful  reading  of  the  evidence,  and 
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especially  of  the  correspondence,  leads  to  no  other  conclusion 
than  that  the  plaintiff  intended  to  have  his  own  negotia- 
tions with  Oak  and  Simpson  fail,  and  the  stock  bought  in  by 
his  son;  so  that  it  might  be  wholly  controlled  by  his  own 
friends,  making  the  Hall  interest  a  practical  majority,  pro- 
vided that  portion  covered  by  the  trust  agreement  could  be 
withdrawn.  The  plaintiff's  contention  that  he  was  acting  in 
good  faith  and  that  the  sale  to  his  son  and  his  associates  came 
as  a  surprise  overtaxes  the  credulity  of  the  court. 

The  seven  hundred  and  eighty-seven  shares  belonging  to 
Oak  and  Simpson  were  duly  transferred  to  the  purchasers, 
and  then,  the  trust  agreement  having  outlived  its  usefulness 
so  far  as  the  plaintiff  was  concerned,  although  only  two  days 
before  the  Oak  and  Simpson  stock  was  purchased  he  had 
suggested  to  Ames  that  it  be  continued  for  a  further  terra  of 
five  years,  he  repudiated  it  in  a  letter  to  the  Merrill  Trust 
Company,  dated  May  9,  1908,  in  the  following  language : 

"Referring  to  instrument  under  which  your  Trust  Com- 
pany purports  to  have  received  and  to  hold  certain  capital 
stock  of  the  Machias  Lumber  Company,  I  beg  to  give  you 
notice  that  I  have  been  advised  that  the  instrument  in  ques- 
tion is  illegal  and  that  your  Trust  Company  has  no  authority 
granted  it  thereby  and  will  make  itself  responsible  for  any 
damage  which  may  accrue  by  reason  of  any  attempted  actions 
thereunder. 

470  "J  giyg  yQ^  |^}jjg  notice  in  order  that  you  may  act  at 
your  peril  and  with  full  knowledge  of  my  position  concerning 
the  instrument  in  question. 

"Without  waiving  the  foregoing  notice,  I  further  so  far 
as  I  legally  can,  revoke  any  authority  I  may  have  granted  by 
depositing  with  you  three  hundred  and  sixty-one  (361) 
shares  of  the  stock  of  the  Machias  Lumber  Company." 

Disregarding  this  repudiation  or  revocation  on  the  part  of 
Hall,  except  in  so  far  as  it  operated  as  a  waiver  of  any  riuUt 
of  consultation  as  a  member  of  the  committee  of  three,  iNFessrs. 
Ames  and  Wilson,  as  a  majority  of  that  committee,  on  Novem- 
ber 2,  1908,  directed  the  trustee  to  sell  the  twelve  hundred 
and  eighty-two  shares  held  in  trust,  at  public  auction  on 
November  25,  1908,  after  due  notice  thereof  by  publication 
and  by  sending  a  copy  of  such  notice  to  all  the  equitable 
owners  of  the  stock  including  the  plaintiff.  Thereupon  the 
plaintiff  brought  this  bill  in  equity  to  enjoin  said  sale  and  to 
determine  the  rights  of  the  parties  under  the  trust  agreement. 
On  November  23.  1908,  a  preliminary  injunction  wa.s  granted 
on  bond.  A  motion  to  dissolve  this  injunction  was  tiled  by 
the  defendants  on  Deceniber  15.  1908,  and  at  a  hearintr  on 
December  23,  1908.  it  was  ordered  that  the  preliminary 
injunction  be  dissolved  unless  the  plaintiff  on  or  hofoi-e 
December  28,  1908,  file  a  stipulation  agreeing  that  the  eau^e 
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«hoiild  be  prosecuted  to  final  decree,  that  in  the  meantime 
the  IMerrill  Trust  Company  should  not  vote  the  stock  held  in 
trust,  that  no  new  stock  should  be  issued,  and  "that  if  the 
bill  is  dismissed  on  final  decree,  said  shares  may  be  sold  under 
the  trust  agreement,  provided  there  shall  be  sold  at  the  same 
time  sufficient  shares  as,  reckoning  in  said  three  hundred  and 
fiixty-one  shares,  shall  be  at  least  a  major >y  of  the  shares  of 
the  capital  stock  of  the  Machias  Lumber  Company  then  out- 
star.ding. "  This  stipulation  was  duly  signed  and  filed  by 
the  plaintifT.  Under  this  stipulation,  and  on  report  of  the 
evidence,  the  cause  is  before  this  court.  The  decision  involves 
a  construction  of  the  so-called  trust  agreement  and  its  rev- 
ocability. 

The  plaintiff's  chief  contention  is  that  the  agreement  consti- 
tuted a  voting  trust,  irrevocable  by  its  terms  before  December 
31,  1908,  *''*  and  as  such  was  illegal  and  void  as  contrary 
to  public  policy.  Assuming  the  premise,  the  learned  counsel 
elaborately  discusses  all  the  decided  cases  involving  the 
validity  or  invalidity  of  voting  trusts,  and  places  the  one 
under  consideration  in  the  category  of  the  illegal  and  void. 

The  assumption,  however,  is  unwarranted.  The  appella- 
tion is  a  misnomer.  The  instrument  was  not  designed  for  the 
purpose  of  creating  a  voting  trust,  and  does  not  purport  to 
be  such.  The  plaintiff  would  construe  it  as  a  voting  trust, 
with  an  incidental  provision  in  regard  to  the  sale  of  the  stock, 
while  in  fact  it  is  just  the  reverse,  and  should  be  construed 
as  creating  a  power  of  sale  with  an  incidental  provision  in 
regard  to  voting.  It  is  an  agreement  to  guard  against  the 
sale  of  either  the  Hall  or  the  Ames  interest  to  an  adverse 
third  party,  napiely,  the  Oak  and  Simpson  interest,  and  to 
provide  for  the  sale  of  the  entire  stock  held  in  trust,  if  deemed 
advisable,  to  which  the  right  of  voting,  while  so  held  by  the 
trustee,  was  merely  an  unimportant  incident.  Upon  this 
theory,  and  this  alone,  the  bill  in  equity  is  framed.  It  neither 
expressly  nor  by  implication  labels  the  agreement  as  a  votinu 
trust  nor  assails  it  on  that  ground.  The  attack  in  the  bill  is 
based  on  grounds  utterly  inconsistent  with  the  attack  in  the 
argument.  The  purposes  are  stated  in  these  words :  ' '  That 
said  agreements  were  entered  into  under  a  peculiar  existing 
state  of  facts,  and  for  the  purpose  of  protecting  the  interests 
•of  all  the  stockholders  of  the  Machias  Lumber  Company  from 
an  adverse  interest  which  was  then  seeking  to  acquire  con- 
trol  That  the  principal  purpose  of  said  instruments 

of  trust  was  to  provide  a  means,  if  the  occasion  should  arise, 
by  which  the  properties  and  franchises  of  the  Machias  Lumber 
Company  could  be  sold  as  an  entirety  for  the  benefit  of  all 
■of  its  stockholders,  majority  and  minority  alike." 

The  grounds  of  complaint  as  stated  in  the  bill  are  three: 
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"1.  That  said  agreements  contemplated  only  a  sale  by 
private  treaty  and  did  not  contemplate  a  sale  by  public 
auction. 

"2.  That  a  majority  of  the  committee  has  not  directed  said 
sale  in  the  manner  contemplated  by  the  trust  agreements. 

473  <«3  That  all  real  reason  for  the  existence  of  said  agree- 
ments has  ceased  to  exist,  and  no  necessity  or  reason  for  a 
sale  exists  at  the  present  time. 

"That  at  the  present  time  the  plaintiff  and  those  associated 
with  him  hold  and  claim  to  control  the  majority  of  the  capital 
stock,  ....  and  that  a  sale  as  advertised,  if  consummated, 
will  deprive  him  and  those  associated  with  him  of  such  con- 
trol." In  other  words,  the  material  allegations  in  the  plain- 
tiff's bill  which  are  presumed  to  recite  his  claims  for 
equitable  relief  are,  the  making  of  the  trust  agreement  for  a 
legal  purpose  and  for  the  protection  of  all  the  stockholders 
of  the  company,  including  those  outside  as  well  as  those 
inside  the  trust,  and  the  illegality  of  the  proposed  sale  by 
the  trustee  for  two  reasons;  first,  because  it  was  to  be  at 
auf'tion  when  the  agreement  contemplated  a  private  sole,  and, 
second,  because  the  plaintiff,  as  one  of  the  committee  of  three, 
was  not  consulted  by  his  associates  prior  to  their  directing 
the  trustee  to  make  the  sale,  with  the  further  claim  that  the 
plaintiff  having  acquired  control  of  the  adverse  interest,  the 
trust  agreement  had  come  to  an  end.  These  are  the  sub- 
stance of  the  grievances  set  forth  in  the  bill,  and  they  may 
well  be  regarded  as  all  that  then  existed  in  the  mind  of  the 
})laintiff.  The  idea  of  a  voting  trust  is  not  even  hinted  at, 
much  less  alleged.  The  evidence  w^as  also  developed  along 
the  same  lines.  There  was  no  complaint  of  any  wrong,  past 
or  present,  to  stockholders  assenting  or  nonassenting  by  the 
exercise  of  the  voting  power.  The  same  ol^cers  had  been 
continued  in  control,  the  same  business  policy  had  been  pur- 
sued. In  fact,  the  voting  power  had  apparently  ceased  to 
be  of  any  moment  as  the  elections  for  the  year  were  over,  and 
the  contemplated  sale  of  stock  required  no  exercise  of  that 
power  whatever.  It  was  to  be  made  under  the  terms  of  the 
agreement  when  directed  by  a  majority  of  the  committee.  So 
that  the  wrong  complained  of  did  not  involve  a  stock  vote  or 
the  voting  power  in  the  slightest  degree.  It  is  apparent  that 
the  learned  counsel  for  the  plaintiff',  in  drafting  the  bill  and 
developing  the  evidence,  kept  in  mind  the  true  issue,  whether 
the  requirements  of  the  trust  agreement  had  been  complied 
with  in  the  proposed  sale.  It  is  also  '*''^  apparent  that  the 
idea  of  a  voting  trust  was  conceived  much  later  for  the  pur- 
I)ose  of  inje('ting  into  the  agreement  a  taint  that  might 
possibly  vitiate  it  ab  initio. 

The  inconsistenr-y  of  the 'two  positions  taken  by  the  plaintiff 
is   well  illustrated  in    that   i)art   of  the   plaintitf's  argument 
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which  claims  that  the  alleged  voting  trust  was  "a  scheme  for 
the  benefit  of  the  participating  stockholders  and  in  fraud  of 
the  minority,"  while  the  bill  avers  that  it  was  entered  into 
"for  the  purpose  of  protecting  the  interests  of  all  the  stock- 
liolders  of  the  Machias  Lumber  Company." 

In  short,  the  plaintiff's  rights  in  the  bill  and  on  the  facts 
are  based  upon  the  validity  of  the  agreement  and  noncom- 
pliance with  its  conditions,  while  the  argument  would  treat 
it  as  invalid  from  the  beginning. 

The  court  adopts  the  plaintiff's  first  conception  of  his  own 
case  and  regards  the  agreement  as  not  constituting  a  voting 
trust.  It  is  therefore  relieved  from  considering  the  question 
of  the  legality  of  such  a  trust,  a  question  most  interesting  in 
itself  but  quite  outside  the  case  at  bar  and  therefore  purely 
academic.  Let  us  discuss  the  plaintiff's  rights  under  the 
agreement  as  it  is. 

It  is  not  contended  that  the  transfer  of  shares  of  stock  to  a 
trustee  to  sell  the  same  in  compliance  with  the  speciHcations 
of  the  trust  agreement  is  invalid.  Such  an  agreement  vio- 
lates no  principle  of  law  and  no  rule  of  public  policy.  It  is. 
in  effect,  giving  the  trustee  a  power  of  attorney  to  sell  on 
certain  conditions.  This  instrument,  therefore,  in  itself  is 
valid.  In  what  respect  have  its  conditions  l^een  violated? 
The  plaintiff's  contention  that  this  agreement  contemplated 
only  a  private  sale  is  untenable.  Such  is  not  its  fair  and 
reasonable  interpretation.  True,  it  is  silent  on  the  question 
whether  the  sale  shall  be  private  or  public.  The  direction  is 
to  "sell  and  transfer  said  shares  for  such  price  and  at  such 
time  as  said  Hall.  Ames  and  Wing,  or  a  majority  of  them, 
may  direct."  It  is  for  the  committee  or  a  majority  of  them 
to  dictate  the  price  and  time  of  sale,  and  inferentially  at  least 
the  mode.  Either  a  private  or  an  auction  sale  might  be 
within  the  power  of  that  committee,  but  if  the  committee 
were  to  be  limited  to  .one  method,  that  at  auction  would  cer- 
tainly be  fairer  to  all  concerned,  especially  where,  as  here. 
■*"*  notice  was  given  to  the  public  through  newspaper  adver- 
tisements and  personally  to  each  equitable  owner.  The  letter 
of  the  agreement  was  not  violated  and  its  spirit  was  carefully 
observed. 

The  plaintiff's  second  contention  is  that  the  proposed  sale 
was  invalid  because  he  was  not  consulted  by  his  associates 
prior  to  the  order  of  sale.  Thk  contention  is  also  untenable. 
Whatever  may  have  been  the  plaintiff's  rights  in  this  respect 
under  the  agreement,  he  had  expressly  waived  them  in  his 
letter  of  jNIay  8,  1908,  to  the  trust  company,  in  which  he 
ignored  the  contract  and  revoked  any  authority  he  had  give;i 
tliereunder.  It  would  have  been  a  useless  proceeding  for 
Ames  and  Wilson  to  have  attempted  to  confer  with  him  in 
regard  to  carrying  out  the  terms  of  an  agreement  which  hi.' 
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had  repudiated  in  toto.  The  law  does  not  require  such  idle 
and  useless  ceremony.  The  plaintiff  cannot  complain  because 
he  was  taken  at  his  word:  Milliken  v.  Skillings,  89  Me.  180, 
36  Atl.  77;  Bowden  v.  Du^an,  91  Me.  141,  39  Atl.  467; 
Pitcher  v.  Webber,  103  Me.  101,  68  Atl.  593. 

Nor  is  there  any  virtue  in  the  allegation  that  the  plaintiff 
and  his  associates  hold  and  claim  to  control  a  majority  of  the 
outstanding  capital  stock,  and  to  allow  the  sale  to  proceed 
might  throw  the  majority  into  the  hands  of  the  defendants. 
If  the  plaintiff  and  his  associates  hold  such  a  majority,  it  can 
only  be  through  the  purchase  of  the  Oak  and  Simpson  inter- 
est, which  was  acquired  under  such  circumstances  as  disclosed 
bad  faith  on  the  part  of  this  plaintiff,  as  we  have  already 
said,  and  if  the  sale  of  the  trust  stock  is  to  be  at  public  auc- 
tion, the  plaintiff  has  the  same  right  to  bid  for  its  purchase 
as  have  the  defendants. 

A  single  point  remains — that  of  revocation.  The  plaintiff, 
admitting  for  the  sake  of  argument,  that  the  agreement  was 
net  per  se  invalid,  vigorously  contends  that  it  is  at  least  rev- 
ocable and  has  been  revoked  by  him. 

Had  the  plaintiff  alone  given  the  trustee  the  naked  power 
to  sell  his  shares  under  certain  conditions  and  no  other  parties 
were  involved,  that  power,  if  not  coupled  with  any  interest, 
might  be  revoked.  But  that  is  not  this  case.  Here,  in  order 
to  effect  a  common  purpose,  an  agreement  was  entered  into 
between  the  nine  stockholders,  each  agreeing  to  transfer  his 
stock,  to  be  held  by  the  '*''^  trustee  for  that  common  purpose, 
in  consideration  that  the  others  would  transfer  theirs.  A 
mutual  contract  was  thereby  entered  into,  the  consideration 
of  which  was  valid  and  sufificient:  Clark  v.  Siirournev,  17 
Conn.  511 ;  Greene  v.  Nash,  85  Me.  148,  26  Atl.  1114 ;  Bige- 
low  V.  Bigelow,  95  Me.  17,  49  Atl.  49.  The  written  instru- 
ment was  something  more  than  a  mere  power  of  attorney. 
A  valid  trust  was  created  giving  certain  powers  and  duties 
to  the  trustee.  There  was,  in  effect,  a  joint  trusteeship,  the 
trust  company  holding  the  legal  title,  but  the  powers  were  to 
be  exercised  as  Hall,  Ames  and  Wilson,  or  a  majority  of  them, 
should  direct,  so  that  these  three  were  really  the  active 
trustees,  and  the  plaintiff  in  his  bill,  recognizing  this,  speaks 
of  Ames  and  Wing  as  his  cotrustees. 

The  agreement  was  not  only  to  put  the  shares  in  trust,  but 
to  keep  them  there  until  December  31,  1908,  unless  previously 
sold  as  therein  specified.  To  permit  any  party  to  that  agree- 
ment to  withdraw  from  it  at  his  pleasure  would  be  to  sanction 
the  breaking  of  a  -contract,  and  to  that  a  court  of  equity 
should  not  readily  lend  its  aid. 

Finally,  the  good  faith  of  the  defendants  is  attacked,  but 
on  this  it  is  only  necessary  to  say  that  the  whole  course  of 
dealing  on  their  part  was  open  and  honest  from  beginning  to 
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end.  and  in  ordering  the  sale  of  the  stock  to  be  made  before 
the  expiration  of  the  tnist  agreement,  they  adopted  the  only 
course  open  to  them  to  protect  their  own  interests  in  a  legal 
.way  and  in  a  way  which  the  plaintiff  himself  had  previously 
approved  of  and  solemnly  agreed  to. 

Our  ^conclusion  therefore  is,  that  the  instruments  of  trust 
referred  to  in  the  bill  were  valid,  unrevoked  and  binding  upon 
all  the  pnrties  thereto,  that  the  bill  must  be  dismissed  with  a 
single  bill  of  costs  for  defendants,  but  under  the  stipulation 
the  decree  below  must  be  so  framed  as  to  direct  the  trustee  to 
sell  all  the  stock  now  in  its  hands,  at  public  auction,  after  due 
notice  to  all  the  equitable  owners,  with  the  same  effect  as  if 
made  before  December  31,  1908. 

Decree  in  accordance  wuth  this  opinion. 


Pooling  or  Combining  of  Corporate  StncTc  with  an  object  to  carry  out 
a  particular  policy  to  promote  the  best  interests  of  all  the  stockholders 
is  not  necessarily  illegal:  Chapman  v.  Bates,  61  N.  J.  Eq.  658,  88  Am. 
St.  Rep.  4.59,  and  see  cases  cited  in  the  cross-reference  note  thereto. 
But  the  general  policy  of  the  law  prohibits  the  separation  of  the  voting 
power  from  the  beneficial  interest  in  corporate  stock.  And  to  justify 
such  a  separation  there  must  be  a  property  interest  to  conserve,  some 
definite  policy  in  the  interest  of  the  corporation  to  be  carried  out, 
some  beneficial  interest  of  the  stockholders  to  be  served,  or  some  pur- 
pose not  unlawful  of  an  advantageous  character  to  the  stockholders  to 
be  effectuated:  Boyer  v.  Nesbitt,  227  Pa.  398,  136  Am.  St.  Rep.  890. 

An  Agreement  Between  the  Majority  StocTcholders  in  a  Corporation  and 
the  three  directors,  whereby  the  stockholders  transfer  the  legal  title 
and  the  voting  rights  of  their  stock  to  the  directors  as  trustees,  for 
the  terra  of  five  years  for  the  purpose  of  securing  a  continuation  of 
the  business  policy  of  the  company  organized  by  the  officers  then  in 
control  of  its  affairs,  is  not  invalid  as  opposed  to  the  public  policy  or 
statutes  of  Pennsylvania:  Boyer  v.  Nesbitt,  227  Pa.  398,  136  Am.  St. 
Rep.  890. 

Agreements  to  Control  the  Future  Voting  of  StocTc  are  discussed  in 
the  note  to  Smith  v.  San  Francisco  etc.  Ey.  Co.,  56  Am,  St.  Eep.  138. 


CITY  OF  BANGOR  v.  PEIRCE. 

[106  Me.  527,  76  Atl.  945.] 

SPECIAL  ASSESSMENT. — A  Statute  Imposing  a  Personal 
Liability  upon  a  land  owner  to  make  compensation  for  increase  in  the 
value  of  his  property,  caused  by  adjacent  public  improvements  made 
at  public  expense,  is  constitutional,     (p.  365.) 

SPECIAL  ASSESSMENT.— The  Imposition  of  a  Personal  Lia- 
bility for  special  assessments  for  public  improvements  is  not  under 
the  [lOwer  of  eminent  domain,  but  under  the  taxing  power  of  the  legis- 
lature,    (p.  3fi5.) 

SPECIAL  ASSESSMENT— Personal  Liability  of  Trustee.— A 
person  vested  with  legal  title  to  pioj)erty  in  trubt  only  may  be  made 
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personally  liable  for  special  assessments  for  public  improvements, 
although  the  statute  imposing  the  liability  does  not  provide  that  he 
may  be  reimbursed  from  the  trust  estate.  Such  right  of  reimburse- 
ment exists  without  being  expressed  in  the  statute,     (p.  367.) 

TRUSTEE — Right  to  Reimbursement  in  Trust  Estate. — When- 
ever any  law,  statutory  or  other,  imposes  a  personal  duty  upon  a 
guardian,  executor  or  trustee  to  pay  money  of  his  own  for  the  benefit 
of  the  estate  in  his  care,  it  follows  under  the  general  principles  of 
jurisprudence,  without  special  statutory  provision,  that  the  money  so 
[■aid  will  be  chargeable  to  the  estate,  and  that  in  equity,  at  least., 
reimbursement  will  be  enforced,     (p.  368.) 

SPECIAL  ASSESSMENT — Personal  Liability — Survival.— The 
personal  liability  of  a  trustee  for  a  special  assessment  on  land  to  which, 
he  holds  the  legal  title  survives  his  death,  and  may  be  enforced  against 
his  estate  in  the  hands  of  his  personal  representatives,  (pp.  368,, 
369.) 

Donald  F.  Snow,  Charles  A.  Bailey  and  Taber  D.  Bailey, 
for  the  plaintiff. 

E.  C.  Ryder,  for  the  defendant. 

531  EMERY,  C.  J.  By  statute,  Revised  Statutes,  chapter 
23,  sections  33-37,  inclusive,  provision  for  wideniufj  streets, 
etc.,  in  cities  is  made  substantially  as  follows,  viz. :  When  the 
city  council  widen  any  street  and  decide  that  dama,s:es  should 
be  allowed  therefor,  they  may  apportion  a  part  or  the  whole 
of  such  damages  as  to  them  seems  fit  upon  the  lots  adjacent 
to  and  bounded  on  such  street.  Before  such  apportionment 
or  assessment  is  made,  public  notice  is  to  be  given  to  all  per- 
sons interested.  Any  person  not  satisfied  with  the  amount 
for  which  he  is  assessed  can  have  the  assessment  upon  his  land 
determined  by  arbitrators.  If  the  assessment  finally  fixed 
on  nny  lot  is  not  paid,  the  lots  may  be  sold,  etc. ;  and,  by 
section  37,  "If  said  assessments  are  not  paid,  and  said  city 
does  not  proceed  to  collect  said  assessments  by  a  sale  of  the 
lots  or  parcels  of  land  upon  which  said  assessment  is  made, 
or  does  not  collect,  or  is  in  any  manner  delayed  or  defeated 
in  collecting,  said  assessments  by  a  sale  of  the  real  estate  so 
as=!essed,  then  the  said  city,  in  the  name  of  said  city,  may 
maintain  an  action  against  the  party  so  assessed  for  the 
amount  of  said  assessment,  as  for  money  paid,  laid  out  and 
expended,  in  any  court  competent  to  try  the  same,  and  in 
sucli  action  may  recover  the  amount  of  such  assessment,  with 
twelve  per  cent  interest  on  the  same  from  the  date  of  said 
assessment,  and  costs." 

Acting  under  the  above  statute,  the  city  council  of  Bangor 
duly  widening  Franklin  street,  allowed  thirty  thousand  dol- 
lars for  damages  caused  thereby,  and  apportioned  a  part  of 
said  damages  upon  certain  lots  '•"'^  adjacent  to  and  bounded 
on  Franklin  street.  The  lots  so  assessed  had  been  conveyed 
to  Tjaura  Ilayford  by  a  deed  reciting  that  the  consideration 
was  "paid  by  Laura  Ilayford  of  said  Bangor,  as  she  is  trustee 
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under  the  last  will  of  Wm.  B.  Ilayford,  late  of  said  Bangor, 
deceased";  and  that  the  conveyance  was  made  to  "the  said 
Laura  Ilayford,  trustee,  her  successors  in  said  trust,  heirs  and 
assigns  forever,"  with  habendum  to  "the  said  Laura  Hay- 
ford,  trustee,  her  successors  in  said  trust,  heirs  and  assigns 
forever^"  There  was  in  the  deed  no  other  suggestion  that 
«he  was  not  to  have  the  land  in  absolute  fee  simple.  The 
assessment  upon  this  land  by  the  city  council  was  madt; 
against  "Laura  Ilayford,  trustee,"  January  29,  1906.  She 
did  not  appeal  from  the  assessment,  nor  did  she  pay  the 
assessment  during  her  lifetime  up  to  her  death,  INLareh  20. 
1907.  The  assessment  not  having  been  paid  nor  any  other 
measures  to  collect  it  having  been  taken,  the  city,  on  Decem- 
ber 22,  1908.  brought  this  suit  therefor  against  her  estate  in 
the  hands  of  Anna  C.  Peirce,  administratrix,  thereof.  Au- 
thority for  the  suit  is  claimed  under  section  37  of  the  statute 
above  quoted. 

No  question  is  made  of  the  regularity  of  the  proceedings, 
nor  of  the  validity  of  the  assessment  upon  the  lots.  The  only 
contention  in  the  defense  is  that  Laura  Ilayford  was  not  in 
her  lifetime  personally  liable  for  the  assessment,  and  hence, 
of  course,  her  individual  estate  is  not  liable  after  her  death. 
Two  propositions  are  urged  in  support  of  the  contention : 
First,  that  the  legislature  has  no  power  to  impose  upon  the 
owner  a  personal  liability  for  such  assessment;  second,  that 
in  fact  this  assessment  was  not  upon  her  personally  but  only 
upon  her  as  trustee,  and  hence  only  the  trust  estate  was  made 
lial)le. 

1.  The  constitutional  question  raised  has  received  different 
answers  in  different  states.  The  majority  of  the  answers 
affirm  the  power.  IMany  of  the  cases  denying  the  power  seem 
to  be  based  on  a  theory  that  it  is  unjust  to  make  the  owner 
personally  liable  for  what  is  only  a  benefit  to  a  particular 
parcel  of  land.  But  tlie  justice  or  injustice  of  the  require- 
ment is  a  question  for  the  legislature,  not  for  the  court.  The 
power  is  manifestly  legislative  in  character,  and  hence  must 
be  upheld  unless  clearly  prohibited  to  the  legislature  "'^^  by 
some  section  or  clause  of  the  state  or  federal  constitution. 
No  exercise  of  the  legislative  power  is  to  be  hold  thus  pro- 
hibited unless  the  prohibition  is  manifest,  beyond  a  reasonable 
doubt,  as  has  often  been  iterated  in  prior  opinions  of  this 
court.  We  do  not  find  in  either  constitution  any  se<:'tion  or 
clause  clearly  forbidding  the  imposition  of  a  personal  liabil- 
ity upon  the  owner  to  make  compensation  for  the  increase  in 
the  value  of  his  property  caused  by  adjacent  public  improve- 
ments made  at  the  public  expense.  The  imposition  of  a  per- 
sonal lial)ility  for  special  assessments  is  not  under  the  power 
of  eminent  domain,  but  is  under  the  taxing  power  of  tli" 
legislature,    almost,    if    not    quite,   its  most  extensive,   least 
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limited  power:  Dalrymple  v.  Milwaukee,  53  Wis.  178,  10  N. 
W.  141 ;  White  v.  People,  94  111.  604 ;  Allen  v.  Drew,  44  Vt. 
175 ;  Warren  v.  Henley,  31  Iowa,  31 ;  New  Haven  v.  Pair 
Haven  &  W.  R.  R.  Co.,  38  Conn.  422,  9  Am.  Rep.  399 ;  Hagar 
V.  Reclamation  Dist.,  Ill  U.  S.  701,  4  Sup.  Ct.  Rep.  663.  28 
L.  ed.  569 ;  State  v.  Newark,  35  N.  J.  L.  168 ;  Hill  v.  Higdon, 
5  Ohio  St.  243,  67  Am.  Dec.  289;  Litchfield  v.  Vernon,  41  N. 
Y.  123.  In  this  state.  Auburn  v.  Paul.  84  Me.  212,  24  Atl. 
817,  was  a  case  to  enforce  a  personal  liability  upon  an  abut- 
ting owner  for  the  sum  assessed  upon  his  abutting  property 
under  a  statute  identical  with  the  section  37  in  this  case. 
The  action  was  sustained,  the  court  remarking  (page  216)  : 
"The  constitution  nowhere  provides  that  the  legislature  shall 
not  require  private  interests  receiving  a  peculiar  advantage 
from  a  public  work  to  contribute  in  a  commensurate  degree." 
In  City  of  Lowell  v.  Hadley,  8  Met.  180,  as  early  as  1844, 
there  was  sustained  without  question  an  action  of  assumpsit 
against  the  owner  to  recover  the  amount  of  an  assessment  for 
the  expense  of  a  sidewalk  in  front  of  his  land.  Statutes  im- 
posing personal  liability  to  pay  special  assessments  have  long 
existed  and  been  enforced  in  INIaine  and  Massachusetts  with- 
out question,  and  this  acquiescence  is  strong  argument  for 
their  constitutionality,  if  argument  were  needed. 

2.  The  statute  (section  37),  above  held  constitutional,  ex- 
pressly, in  terms,  authorizes  "an  action  against  the  party  so 
assessed  for  the  amount  of  said  assessment  as  for  money  paid, 
laid  out  and  expended."  If  the  deed  to  Laura  Hay  ford  and 
the  assessment  had  made  no  mention  of  her  title  being  that 
of  trustee,  it  would  now  ^^^  need  no  argument  to  justify 
holding  her  personally  liable  under  the  statute:  Auburn  v. 
Paul,  84  Me.  212,  24  Atl.  817 ;  Lowell  v.  Hadley,  8  :\Iet.  180. 
The  deed  and  the  assessment,  however,  did  describe  her  as 
"trustee,"  and  it  should  be  conceded  that  a  trust  in  the  land 
could  have  been  enforced  against  her.  Was  she.  nevertheless, 
personally  liable  for  the  assessment  made  upon  the  land 
which  she  held  under  the  deed  above  recited? 

She  held  the  legal  title,  and,  though  holding  it  in  trust, 
she  was  yet  the  legal  owner  with  all  the  legal  rights,  duties 
and  liabilities  of  owner  as  to  all  the  world  except  the  cestui 
ciue  trust:  Smith  v.  Portland,  30  Fed.  734,  Carey  v.  Brown, 
92  U.  S.  171,  23  L.  ed.  469,  and  cases  there  cited;  Obert  v. 
Bordine,  20  N.  J.  L.  394;  1  Perry  on  Trusts,  3d  ed.,  sec.  32. 
She  could  have  maintained  real  actions  against  disseisors  and 
actions  of  forcible  entry  and  detainer  against  tenants,  and 
also  actions  for  rents,  injuries  to  the  freehold,  etc.,  in  her 
own  name  without  describing  herself  as  trustee.  She  would 
have  been  personally  liable  to  others  for  injuries  resulting 
from  the  condition  of  the  property:  Shepard  v.  Creamer.  160 
Mass.  496,  36  Atl.  475.     In  actions  against  her  concerning 
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the  property,  it  would  not  have  been  necessary  to  declare 
against  her  as  trustee:  Odd  Fellows  H.  Assn.  v.  McAllister, 
153  Mass.  292,  26  N.  E.  862,  11  L.  R.  A.  172.  As  said  in  that 
case  (page  297)  :  "The  description  of  the  defendants  as 
'trustees'  in  the  writ  was  surplusage.  There  is  no  provision 
by  which  judgment  and  execution  against  trustees  run  against 
the  trtfst  estate  in  their  hands,  as  in  the  case  of  executors  and 
administrators.  Even  when  they  are  entitled  to  indemnity 
from  the  trust  fund,  the  judgment  in  an  action  at  law  is 
against  them  as  individuals,  whatever  may  be  the  doctrine  in 
equity." 

That  general  taxes  upon  land  held  in  trust  may  be  assessed 
to  the  holder  of  the  legal  title,  and  that  such  holder  is  within 
the  statutes  imposing  a  personal  liability  therefor  upon  the 
person  assessed,  is  well  settled,  and,  indeed,  does  not  appear 
to  have  been  questioned :  Baldwin  v.  Trustee,  37  Me.  369 ; 
Tracy  v.  Reed,  13  Saw.  622,  38  Fed.  69,  2  L.  R.  A.  773 ;  Miner 
V.  Pingree,  110  Mass.  47;  Richardson  v.  Boston.  148  Mass. 
508,  20  N.  E.  166;  Knight  v.  Boston,  459  Mass.  551,  35  N.  E. 
86;  Dunham  v.  Lowell,  200  Mass.  468,  86  N.  E.  951;  Latrobe 
V.  Baltimore,  19  Md.  13;  Perry  ^^^  on  Trusts,  sec.  331; 
Beach  on  Trusts  and  Trustees,  sec.  415;  Lewin  on  Trusts,  1st 
ed.,  p.  557.  On  principle,  the  trustee  would  seem  to  be  as 
much  within  the  statute  as  executors,  administrators,  guard- 
ians, etc.,  whose  personal  liabilities  for  taxes  on  property  in 
their  hands  assessed  to  them  is  at  least  assumed  in  Fairfield 
V.  Woodman,  76  Me.  549 ;  Dresden  v.  Bridge,  90  Me.  489,  38 
Atl.  545,  and  is  expressly  held  in  Payson  v.  Tufts,  13  Mass. 
493. 

It  is  urged,  however,  that  even  if  Mrs.  Hayford  was  per- 
sonally liable  for  general  taxes  assessed  upon  the  land  in  ques- 
tion, it  does  not  follow  that  she  was  personally  liable  for 
special  assessments  like  that  in  this  case.  That  much  may  be 
conceded.  The  question  of  her  personal  liability  in  either 
case  depends  upon  the  statute  in  that  ease.  In  the  case  of 
special  assessments  the  statute  is  comprehensive  and  explicit 
that  an  action  for  the  amount  of  the  assessment  may  be  main- 
tained "against  the  party  so  assessed."  Mrs.  Hayford  was 
the  party  and  the  only  party  assessed.  She  was  the  proper 
person  to  be  assessed,  as  she  was  the  legal  owner,  held  the 
legal  title.  The  taxing  authorities  were  not  required  to  go 
behind  her  title.  The  addition  of  the  word  "trustee"  to  her 
name  did  not  make  her  any  the  less  the  party  assessed,  any 
more  than  does  the  addition  of  the  word  "guardian,"  or 
"executor"  or  "administrator"  in  assessments  against  such 
persons.  It  did  not  exempt  her  from  her  obligation,  as  the 
holder  of  the  legal  title  and  the  party  properly  assessed,  to 
pay  the  assessment  as  required  by  the  statute. 
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One  argument  strongly  nrged  against  the  applicability  of 
the  statute  to  one  who  holds  the  legal  title,  not  for  himself 
but  in  trust  only  for  others,  is  that  the  statute  does  not  pro- 
vide that  such  person  may  be  reimbursed  from  the  trust  es- 
tate. It  is  contended  that  for  want  of  such  a  provision  the 
statute  must  be  held  inoperative  upon  persons  holding  only 
the  legal  title  without  any  beneficial  interest,  since  otherwise 
it  would  be  open  to  the  constitutional  objection  that  it  would 
thus  operate  to  take  the  property  of  one  person  for  the  benefit 
of  another  without  due  process  of  law.  The  answer  is  that 
the  trustee  would  have  the  right  of  reimbursement  from  the 
trust  estate  for  Avhat  he  is  compelled  by  the  statute  to  pay 
for  its  benefit,  and  it  is  not  necessary  the  right  should  be 
exjjressed  in  the  statute.  ^^"  Whenever  any  law,  statutory 
or  other,  imposes  a  personal  duty  upon  a  guardian,  executor 
or  trustee  to  pay  money  of  his  own  for  the  benefit  of  the 
estate  in  his  care,  it  follows  under  the  general  principles  of 
jurisprudence,  without  special  statutory  provision,  that  the 
money  so  paid  will  be  chargeable  to  the  estate,  and  that  in 
equity,  at  least,  reimbursement  will  be  enforced :  Perry  on 
Trusts,  sees.  910,  913,  915;  Perrine  v.  Newell,  49  N.  J.  Eq.  57, 
23  Atl.  492;  Woodruff  v.  New  York  R.  R.  Co.,  129  N.  Y.  27, 
29  N.  E.  251 ;  Gisborn  v.  Charter  Oak  Ins.  Co.,  142  U.  S.  326, 
12  Sup.  Ct.  Rep.  277,  35  L.  ed.  1029.  The  principle  is  illus- 
trated by  analogous  cases  where  life  tenants  have  been  obliged 
to  pay  the  whole  assessment  for  street  improvements  bene- 
fiting the  property.  The  duty  to  pay  the  whole  may  be 
imposed  on  life  tenants  though  the  benefit  is  to  the  fee  as  well 
as  the  life  estate,  and  when  imposed  and  performed  the  life 
tenant  can  compel  the  remainderman  to  contribute  his  equit- 
able share :  Plvmpton  v.  Boston  Dispensary,  106  Mass.  544 ; 
Reyburn  v.  AVallace,  93  Mo.  326.  3  S.  W.  482.  So  in  the  case 
of  a  tenant  from  year  to  year:  Ilitner  v.  Ege,  23  Pa.  305.  No 
statute  was  invoked  in  those  cases. 

It  is  still  further  urged  that  if  there  was  a  right  of  action 
against  i\Irs.  Ilayford  personally,  it  should  have  l)een  brought 
in  her  lifetime,  since  by  its  terms  the  trust  ended  with  her 
death,  and  now  there  is  no  trust  estate  from  which  her  estate 
can  be  reimbursed  if  now  compelled  to  pay.  In  the  argument 
at  bar  tliere  was  some  discussion  whether  a  special  assessment 
is  a  debt.  Whether  technically  a  debt  or  not,  tliere  was  a 
personal  duty  to  pay  the  assessment,  not  contractual,  to  be 
sure,  and  only  imposed  by  statute,  but  nevertheless  a  personal 
duty.  Duties  imposed  by  law  are  as  much  duties  as  those 
assumed  by  contract:  3  lilaekstone's  Commentaries,  160. 
This  duty  she  did  not  perform  in  her  lifetime,  as  she  might 
and  should.  Her  estate  nuist  now  answer  for  her  default: 
Bulkley  v.  Clark,  2  Root,' 60;  Wooten  v.  House   (Tenn.  Ch. 
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App.),  36  S.  W.  936.  The  right  of  action  was  against  her 
personally,  and  hence  under  modern  law  survives  her  death. 
Judgment  for  the  plaintiff  for  eight  thousand  seven  hun- 
dred and  forty-eight  dollars  and  ninety-nine  cents,  with  in- 
terest at  twelve  per  cent  per  annum  from  January  29,  1906, 
the  date  of  the  assessment. 


The  Creation  of  a  Personal  Liability  for  Special  Assessments  is  the 
subject  of  a  note  to  City  of  Brookings  v.  Natwick,  133  Am.  St.  Rep. 
929. 
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STEWART  V.  FINKELSTONE. 

[206  Mass.  28,  92  N.  E.  37.] 

MORTGAGEE — Eight  to  Protect  Property  from  Waste. — A 
mortgagee  of  real  estate,  though  out  of  possession,  may  maintain  an 
action  in  the  nature  of  waste,  or  may  go  into  equity  to  prevent  the 
commission  of  waste,     (p.  372.) 

BUILDING  RESTRICTIONS— Rights  and  Obligations  Imposed. 

Building  restrictions,  imposed  in  deeds  of  several  lots  comprising  a 
tract  of  land,  create  a  right  in  the  nature  of  an  easement  in  favor 
of,  as  well  as  impose  a  liability  upon,  the  grantee  of  every  lot,  grow- 
ing out  of  the  common  character  of  the  deeds.  The  interest  is  in  a 
contractual  stipulation  for  the  common  benefit.  The  nature  of  the 
right  and  obligation  created  by  restrictions  upon  the  use  of  real  estate 
is  such  as  to  render  their  breach  an  injury  to  the  fee  of  other  land 
included  within  the  scheme  of  improvement,     (p.  372.) 

MORTGAGEE — Remedy  in  Equity  to  Protect  Security. — A 
mortgagee  is  allowed  to  go  into  equity  to  prevent  injuries  threatened 
to  the  land  covered  by  his  mortgage,  because  any  act  in  its  nature 
capable  of  harming  the  value  of  his  security  may  be  such  an  injury 
as  to  entitle  him  to  equitable  relief  and  protection,     (pp.  372,  373.) 

MORTGAGEE — Right  to  Enjoin  Violation  of  Building  Restric- 
tions.— A  mortgagee  of  a  lot  may  sue  to  enjoin  a  violation  of  build- 
ing restrictions  placed  by  the  former  owner  on  a  tract  of  land  of 
vvliich  the  lot  is  a  part.     (p.  373.) 

MORTGAGEE — Right  to  Enjoin  Violation  of  Building  Restric- 
tions.— The  mortgagee  of  a  lot  and  the  owner  of  the  equity  of  re- 
demption may  join  in  a  suit  to  restrain  the  violation  of  building 
restrictions  imposed  by  the  former  owner  of  a  tract  of  land  of  which 
tlie  lot  forms  a  part.     (p.  373.) 

LACHES — Rules  as  to  Wh.at  Constitutes. — There  is  no  hard-aud- 
iast  rule  as  to  what  constitutes  laches.  If  there  has  been  unreason- 
able delay  in  asserting  claims,  or  if,  knowing  his  rights,  a  party  does 
not  seasonably  avail  himself  of  means  at  hand  for  their  enforcement, 
but  sull'ers  his  adversary  to  incur  expense  or  enter  into  obligations 
or  otherwise  change  his  position,  or  in  any  way  by  inaction  lulls 
suspicion  of  his  demands  to  the  harm  of  the  other,  or  if  there  has 
been  actual  or  passive  acquiescence  in  the  performance  of  the  act 
complained    of,    then    equity    will    ordinarily    refuse    her    aid    for    tiie 
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establishment  of  an  admitted  right,  especially  if  an  injunction  ia 
asked,     (p.  374.) 

LACHES — Rules  as  to  What  Constitutes — Diligence  is  an  essen- 
tial prerequisite  to  equitable  relief.  Quiescence  will  be  a  bar  when 
good  faith  requires  vigilance.  But  so  long  as  there  is  no  knowledge 
of  the  wrong  committed  and  no  refusal  to  embrace  opportunity  to 
ascertain-  facts,  there  can  be  no  laches.  Upon  the  discovery  of  in- 
fringement of  rights,  such  reasonable  expedition  is  required  in  their 
prompt  assertion  as  is  consistent  with  due  deliberation  as  to  the 
proper  means  of  relief.  On  the  other  hand,  one  who  openly  defies 
known  rights,  in  the  absence  of  anything  to  mislead  him  or  to  indi- 
cate assent  or  abandonment  of  intent  to  oppose  on  the  part  of  others, 
is  not  in  a  position  to  urge  as  a  bar  failure  to  take  the  most  instant 
conceivable  resort  to  the  courts,     (p.  374.) 

LACHES — Rules  as  to  Wliat  Constitutes. — After  a  right  has 
been  invaded  under  circumstances  which  would  not  defeat  a  plaintiff 
in  seeking  relief,  and  no  substantial  harm  is  shown  to  have  accrued 
to  the  wrongdoer  from  delay,  there  is  not  the  same  imminent  neces- 
sity for  early  enforcement  of  demands  as  exists  before  conditions 
have  become  fixed.  Mere  lapse  of  time,  although  an  important,  is 
not  necessarily  a  decisive,  consideration,     (p.  374.) 

BUILDING  RESTRICTIONS — Trivial  or  Technical  Violations. 
Whether  building  operations  constitute  in  small  particulars  technical 
deviations  from  a  strict  compliance  with  the  letter  of  building  re- 
strictions is  of  no  consequence  after  the  lapse  of  half  a  century 
of  general  concurrence  in  a  practically  uniform  construction  of  their 
meaning  by  acts  done.     (p.  375.) 

BUILDING  RESTRICTIONS— Violation  by  Party  Complaining. 
Minor  violations  of  building  restrictions  by  a  complainant,  which 
are  of  a  character  wholly  different  from  the  infractions  made  by  the 
defendant,  are  not  a  bar  to  the  enforcement  of  his  rights,     (p.  375.) 

INJUNCTION. — ^A  Mandatory  Injunction  is  a  Drastic  Remedy, 
and  ought  to  be  applied  with  caution,  but  in  cases  proper  for  its 
exercise,  it  ought  not  to  be  withheld  merely  for  the  reason  that  it 
will  cause  pecuniary  loss.     (p.  376.) 

BUILDING  RESTRICTIONS— Mandatory  Injunction  to  En- 
force.— A  person  who,  with  full  knowledge  of  building  restrictions, 
deliberately  attempts  to  override  them,  and  thus  to  deprive  the  dis- 
trict of  the  character  given  it  by  the  restrictions,  cannot  object  to  a 
mandatory  injunction  on  the  ground  that  it  will  operate  oppressively 
and  impose  on  him  a  loss  disproportionate  to  the  good  it  can  accom- 
plish,    (p.  376.) 

EQUITY. — Entrenchment  Behind  Considerable  Expenditures  of 
money  cannot  shield  premeditated  efforts  to  evade  or  circumvent 
legal  obligations  from  the  salutary  remedies  of  equity,     (p.  376.) 

BUILDING    RESTRICTIONS— Injunction    to  Enforce.— Costs, 

including  the  expense  of  the  surveyor's  plans,  are  within  the  dis- 
cretion of  the  court  in  granting  a  mandatory  injunction  for  the  re- 
moval of  parts  of  a  structure  erected  in  violation  of  building  restric- 
tions,    (p.  376.) 

Bill  by  James  E.  Stewart  and  Sidney  H.  Buttriek  against 
Barnet  Finkelstone  and  the  Conveyancer's  Title  Insurance 
Company  for  a  mandatory  injunction  directing  the  defend- 
ants to  remove  part  of  a  building  on  land  owned  by  Finkel- 
stone and  mortgaged  to  the  insurance  company,  on  the 
UTouud  that  the  building  violated  certain  building  restrie- 


372  138  American  State  Reports.  [Mass. 

tions  imposed  by  a  former  owner  of  the  property.     From  a 
decree  for  the  plaintiffs,  defendant  Finkelstone  appeals. 

S.  C.  Bennett,  for  the  defendant  Finkelstone. 

S.  M.  Childs  and  M.  L.  Jennings,  for  the  plaintiffs. 

^^  RUGG,  J.  This  is  a  suit  in  equity  brought  to  enforce 
compliance  ^*  with  certain  restrictions  as  to  buildings  im- 
posed in  1850  in  deeds  of  the  several  lots  comprising  a  con- 
siderable tract  in  the  south  end  of  Boston  as  part  of  a  gen- 
eral plan  for  their  common  benefit.  The  restrictions  as  to 
the  character  and  extent  of  building  were  in  perpetuity,  and 
among  other  matters  prohibited  the  erection  of  a  building 
nearer  than  ten  feet  to  the  street  line  and  over  the  rear  of 
the  lot.  No  question  is  made  that  the  defendant  violated 
these  two  restrictions  by  the  construction  of  a  building  com- 
menced in  March,  1906,  There  was  evidence  that  the  build- 
ing was  "practically  all  up"  in  the  May  following. 

It  is  first  contended  that  the  bill  cannot  be  maintained  in 
this  form  by  the  present  plaintiffs.  The  plaintiff,  Buttrick, 
in  his  capacity  as  trustee,  was  the  owner  of  an  estate  within 
the  protected  area  prior  to  July  28,  1906,  when  he  conveyed 
it  to  the  plaintiff  Stewart,  who  was  a  cestui  que  trust,  tak- 
ing back  a  mortgage  to  himself  as  trustee.  There  was  evi- 
dence to  the  effect  that  this  transfer  of  title  had  been  agreed 
upon  a  year  before  but  was  delayed  on  account  of  the  ap- 
pointment of  a  guardian  ad  litem.  A  mortgagee  of  real 
estate,  even  though  out  of  possession,  has  such  an  interest 
as  enables  him  to  maintain  an  action  for  any  part  of  the 
mortgaged  estate  wrongfully  severed  and  converted  into 
personaltv.  To  this  extent  he  is  the  owner  of  the  fee :  Searle 
V,  Sawyer,  127  Mass.  491,  34  Am.  Rep.  425.  The  reason  for 
this  is  that  the  value  of  his  security  may  be  damaged.  This 
reason  extends  to  any  act,  whether  done  on  the  mortgaged 
premises  or  off,  which  may  adversely  affect  the  property  de- 
scribed in  his  mortgage.  He  may  maintain  an  action  in  the 
nature  of  waste  or  may  go  into  equity  to  prevent  the  com- 
mission of  waste.  Restrictions  like  these  create  a  right  in 
the  nature  of  an  easement  in  favor  of,  as  well  as  impose  a 
liability  upon,  the  grantee  of  every  lot,  growing  out  of  the 
common  character  of  the  deeds.  The  interest  is  in  a  con- 
tractual stipulation  for  the  common  benefit:  Evans  v.  Foss, 
194  Mass.  513,  80  N.  E.  587,  9  L.  R.  A.,  N.  S.,  1039,  11  Ana. 
Cas.  171.  The  nature  of  the  right  and  obligation  created  by 
restrictions  upon  the  use  of  real  estate  is  such  as  to  render 
their  breach  an  injury  to  the  fee  of  other  land  included 
within  the  scheme  of  improvement.  A  mortgagee  is  allowed 
to  go  into  •'*•"'•  etinity  to  prevent  injuries  threateiuxi  to  the 
land  covered  b}'  his  mortgage,  because  any  act  in  its  nature 
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capable  of  harming  the  value  of  his  security  may  be  such  an 
injury  as  to  entitle  him  to  equitable  relief  and  protection. 
Mortgagees  are  commonly  permitted  to  bring  suits  in  equity 
to  nullify  the  orders  of  public  boards  or  test  the  constitu- 
tionality of  statutes,  which  in  operation  would  impair  their 
security:  See,  for  example,  Reagan  v.  Farmers'  Loan  & 
Trust  Co.,  154  U.  S.  362,  14  Sup.  Ct.  Rep.  1047,  38  L.  ed. 
1014;  Reagan  v.  Mercantile  Trust  Co.,  154  U.  S.  418,  14  Sup. 
Ct.  Rep.  1062,  38  L.  ed.  1030;  Reagan  v.  Mercantile  Trust 
Co.,  154  U.  S.  413,  14  Sup.  Ct.  Rep.  1060,  38  L.  ed.  1028. 
This  principle  includes  the  present  case.  There  is  no  dis- 
tinction in  reason  between  sustaining  a  suit  by  a  mortgagee 
to  restrain  waste  threatened  upon  the  mortgaged  premises 
and  one  to  prevent  acts  on  other  estates  in  derogation  of 
legal  rights  established  for  the  benefit  of  the  property  cov- 
ered by  the  mortgage:  See  James  v.  Worcester,  141  Mass. 
361.  5  N.  E.  826 ;  Everett  v.  Edwards,  149  Mass.  588,  14  Am. 
St.  Rep.  462,  22  N.  E.  52,  5  L.  R.  A.  110 ;  Rockwood  v.  Robin- 
son, 159  Mass.  406,  408,  34  N.  E.  521 ;  Wilkinson  v.  Dunkley- 
Williams  Co.,  139  Mich.  621,  103  N.  W.  170.  The  act  of  the 
defendant  in  violating  the  restrictions  was  a  continuing 
wrong,  and  not  one  ended  with  the  completion  of  his  build- 
ing. 

No  controversy  arises  between  the  two  plaintiffs  as  mort- 
gagor and  mortgagee  respectively.  They  both  have  an  in- 
terest in  the  subject  matter  of  the  restrictions,  which  as  to 
the  defendant  constitutes  a  unity,  and  they  may  properly 
join  in  one  suit  against  him. 

The  single  justice  found  that  the  plaintiffs  had  not  been 
guilty  of  laches.  This  finding  was  based  upon  the  hearing 
of  oral  evidence,  and  will  not  be  disturbed  unless  plainly 
wrong.  His  memorandum  states  that  neither  plaintiff  was 
aware  of  the  defendant's  intention  to  violate  the  restrictions 
until  his  building  was^  up.  The  finding  is  in  accordance 
with  the  testimony  of  the  plaintiffs,  to  which  the  single  jus- 
tice gave  credence.  It  has  been  ingeniously  argued  that  the 
eircum;,tances  of  ownership  of  other  property  in  the  neigh- 
borhood and  visits  there,  supplemented  by  the  direct  testi- 
mony of  two  witnesses  to  the  contrary,  shows  that  this  find- 
ing is  unsupported,  at  least  as  to  the  plaintiff  Buttrick. 
But  the  testimony  introduced  by  the  defendant  was  not  be- 
lieved, and  the  inferences  from  other  facts  were  not  incon- 
sistent with  ignorance  by  the  plaintiffs  of  what  the  de- 
fendant was  doing.  In  all  this  there  was  no  error.  The 
building  was  up  about  the  middle  ^**  of  May.  The  suit  was 
brought  in  the  following  jNIarch.  This  deferment  is  found 
to  have  been  "largely  due  to  the  interference  of"  a  mort- 
gagee of  the  defendant's  lot,  who  was  originally  joined  as  a 
defendant  in  this  suit,  and  "who  finally  dissuaded  the  coun- 
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sel  selected  by  them  [the  plaintiffs]  from  acting  for  them," 
There  is  no  hard-and-fast  rule  as  to  what  constitutes  laches. 
If  there  has  been  unreasonable  delay  in  asserting  claims,  or 
if,  knowing  his  rights,  a  party  does  not  seasonably  avail  him- 
self of  means  at  hand  for  their  enforcement,  but  suffers  his 
adversary  to  incur  expense  or  enter  into  obligations  or  other- 
wise change  his  position,  or  in  any  way  by  inaction  lulls  sus- 
picion of  his  demands  to  the  harm  of  the  other,  or  if  there 
has  been  actual  or  passive  acquiescence  in  the  performance 
of  the  act  complained  of,  then  equity  will  ordinarily  refuse 
her  aid  for  the  establishment  of  an  admitted  right,  especially 
if  an  injunction  is  asked.  It  would  be  contrary  to  equity 
and  good  conscience  to  enforce  such  rights  when  a  defend- 
ant has  been  led  to  suppose  by  the  word,  silence  or  conduct 
of  the  plaintiff  that  there  was  no  objection  to  his  operations. 
Diligence  is  an  essential  prerequisite  to  equitable  relief  of 
this  nature.  Quiescence  will  be  a  bar  when  good  faith  re- 
quires vigilance.  But  so  long  as  there  is  no  knowledge  of 
the  wrong  committed  and  no  refusal  to  embrace  opportunity 
to  ascertain  facts,  there  can  be  no  laches.  Upon  the  dis- 
covery of  infringement  of  rights,  such  reasonable  expedition 
is  required  in  their  prompt  assertion  as  is  consistent  with 
due  deliberation  as  to  the  proper  means  for  relief.  On  the 
other  hand,  one  who  openly  defies  known  rights,  in  the  ab- 
sence of  anything  to  mislead  him  or  to  indicate  assent  or 
abandonment  of  intent  to  oppose  on  the  part  of  others,  is  not 
in  a  position  to  urge  as  a  bar  failure  to  take  the  most  instant 
conceivable  resort  to  the  courts.  After  the  right  has  been 
invaded  under  circumstances  which  would  not  defeat  a 
plaintiff  in  seeking  relief,  and  no  substantial  harm  is  shown 
to  have  accrued  to  the  wrongdoer  from  delay,  there  is  not 
the  same  imminent  necessity  for  early  enforcement  of  de- 
mands as  exists  before  conditions  have  become  fixed.  ]\Iere 
lapse  of  time,  although  an  important,  is  not  necessarily  a  de- 
cisive, consideration.  Within  the  somewhat  flexible  limita- 
tions of  these  general  rules  what  may  be  laches  in  any  case 
depends  upon  its  peculiar  facts :  Linzee  v.  Mixer,  101  Mass. 
512;  Cooke  v.  ^7  Barrett,  155  Mass.  413,  29  N.  E.  625;  Nudd 
v.  Powers,  136  Mass.  273;  Whitney  v.  Union  Railway,  11 
Gray,  359,  71  Am.  Dec.  715;  Haven  v.  Haven,  181  Mass.  573, 
61  x\.  E.  410;  Tucker  v.  Fisk,  154  Mass.  574,  28  N.  E.  1051; 
Hill  V.  Mayor  of  Boston,  193  Mass.  569,  70  N.  E.  725;  Parker 
V.  American  Woolen  Co.,  195  Mass.  591,  81  N.  E.  468,  10  L. 
R.  A.,  N.  S.,  585;  Stewart  v.  Joyce,  201  ]\Iass.  301,  87  N.  E. 
613 ;  Daly  v.  Foss,  199  Mass,  104,  85  N.  E.  94.  An  interval 
of  perhaps  ten  weeks  between  the  first  knowledge  by  Bat- 
trick  and  the  consultation  with  an  attorney,  during  which 
he  communicated  with  Stewart,  Avho  was  out  of  tlie  state, 
when  there  is  nothing  to  indicate  that  it    operated  to  the 
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prejudice  of  the  defendant,  cannot  be  accounted  laches  re- 
specting so  important  an  infraction  of  rights  as  the  present 
case  reveals.  The  subsequent  delay  in  instituting  the  suit 
is  excused,  because  it  arose  solely  from  the  influence  of  one 
having  a  record  interest  in  the  defendant's  estate. 

The'^defendant  contends  that  the  plaintiffs  cannot  prevail 
because  they  are  themselves  violating  the  same  restriction 
which  they  seek  to  enforce  against  the  defendant.  The 
original  deed  from  the  city  of  Boston,  through  which  the  de- 
fendant gained  title,  contained  the  clause  that  "A  dwelling- 
house  has  been  erected  and  completed  on  said  lot  in  con- 
formity with  the  conditions  and  restrictions."  The  record 
shows  that  the  single  justice  found  that  the  constructions 
now  upon  the  plaintiffs'  lot  were  those  originally  placed 
there,  and  that  they  were  substantially  the  same  on  the  two 
lots.  It  follows  that  they  were  regarded  on  all  sides  more 
than  fifty  years  ago  as  a  substantial  compliance  with  the 
restrictions.  The  photographs  and  chalks  of  the  buildings 
in  the  neighborhood  furnish  some  indication  of  like  build- 
ings upon  similar  lots.  Whether  these  constitute  in  small 
particulars  technical  deviations  from  a  strict  compliance 
with  the  letter  of  the  restrictions,  is  of  no  consequence  after 
the  lapse  of  half  a  century  of  general  concurrence  in  a  prac- 
tically uniform  construction  of  their  meaning  by  acts  done : 
Frost  V.  Jacobs,  204  Mass.  1,  90  N.  E.  357  ;  Jackson  v.  Steven- 
son, 156  Mass.  496,  32  Am.  St.  Rep.  476,  31  N.  E.  691.  More- 
over, the  minor  respects  in  which  it  is  claimed  that  the  plain- 
tiffs have  violated  the  restrictions  are  of  a  character  wholly 
different  from  the  infractions  committed  by  the  defendant, 
and  therefore  are  not  to  be  regarded  as  a  barrier  to  the  en- 
forcement of  their  rights:  Bacon  v.  Sandberg,  179  Mass.  396. 
60  N.  E.  936. 

^*  The  single  justice,  after  taking  a  view  of  the  neighbor- 
hood affected  by  the  restrictions,  determined  that  there  had 
been  no  change  whatever  in  the  character  of  the  buildings 
contemplated  by  the  scheme  contained  in  the  restrictions, 
with  the  exception  of  those  at  the  corners  of  the  streets,  and 
this  was  not  of  sufficient  moment  to  interfere  with  it  as  a 
whole.  This  finding,  supported  by  oral  evidence  as  well  as 
a  view,  was  clearly  warranted.  It  leaves  no  room  for  the 
application  of  the  rule  of  changed  conditions  laid  down  in 
Jackson  v.  Stevenson,  156  Mass.  496,  32  Am.  St.  Rep.  476, 
31  N.  E.  691.  In  this  respect  the  case  is  like  Evans  v.  Foss. 
194  Mass.  513,  80  N.  E.  587,  9  L.  R.  A.,  N.  S.,  1039,  11  Ann. 
Cas.  171. 

It  is  strongly  urged  that  a  mandatory  injuction  ought 
not  to  issue,  for  the  reason  that  it  would  operate  oppres- 
sively and  inequitably,  and  impose  on  the  defendant  a  loss 
disproportionate  to  the  good  it  can  accomplish,  and  that  the 
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plaintiffs  ought  to  be  relegated  to  financial  compensation  by- 
way of  damages.  This  remedy  is  a  drastic  one,  and  ought 
to  be  applied  with  caution,  but  in  cases  proper  for  its  exer- 
cise, it  ought  not  to  be  withheld  merely  for  the  reason  that 
it  will  cause  pecuniary  loss.  It  has  been  found  that  the  de- 
fendant with  full  knowledge  of  the  restrictions  "deliber- 
ately attempted"  to  override  them,  and  thus  to  deprive  the 
district  of  the  character  given  it  by  the  restrictions.  He 
took  his  chances  as  to  the  effect  of  his  conduct  with  eyes 
open  to  the  results  which  might  ensue.  It  has  been  the  prac- 
tice of  courts  to  issue  mandatory  injunctions  upon  similar 
facts:  Codman  v.  Bradley,  201  Mass.  361,  87  N.  E.  591;  Cur- 
tis Mfg.  Co.  V.  Spencer  Wire  Co.,  203  Mass.  448,  133  Am.  St. 
Rep.  307,  89  N.  E.  534 ;  Downey  v.  Hood  &  Sons,  203  Mass. 
4,  89  N,  E.  24.  Entrenchment  behind  considerable  expendi- 
tures of  money  cannot  shield  premeditated  efforts  to  evade 
or  circumvent  legal  obligations  from  the  salutary  remedies 
of  equity. 

The  costs  allowed  in  the  decree,  including  the  expense  of  the 
surveyor's  plans,  were  within  the  discretion  of  the  court, 
which  does  not  appear  to  have  been  wrongly  exercised :  Rev. 
Laws,  c.  203,  sec.  14;  Stockbridge  Iron  Co.  v.  Cone  Iron 
Works.  102  Mass.  80. 

Decree  affirmed. 


The  Eights  and  Bemedies  of  a  Mortgagee  against  the  impairment  of 
his  security  by  injury  to  the  mortgaged  premises  are  discussed  in  the 
notes  to  Webber  v.  Eamsey,  43  Am.  St.  Rep.  432;  Lavenson  v.  Stand 
ard  Soap  Co.,  13  Am.  St.  Rep.  153.  In  the  recent  case  of  Delano 
V.  Smith,  206  Mass.  365,  92  N.  E.  500,  where  a  second  mortgagee 
brought  an  action  for  damages  against  the  members  of  the  board 
of  health  for  using  the  mortgaged  premises  as  a  smallpox  hospital, 
the  court  said:  "Whether  the  mortgagee  is  in  possession  of  the  mort- 
gaged premises  or  not,  or  -whether  his  right  to  possession  begins  only 
with  the  breach  of  condition  and  there  has  been  no  breach,  never- 
theless he  has  such  an  interest  in  the  property  and  its  preservation 
as  enables  him  to  maintain  an  action  in  his  own  name  for  injury  to 
it.  Such  right  of  action  is  founded  not  upon  the  right  to  present 
possession,  but  on  title  to  the  estate.  He  may  maintain  such  an 
action,  although  he  is  a  junior  mortgagee  and  although  the  security 
remains  ample  for  his  protection.  He  has  a  right  to  his  security 
unimpaired.  The  leading  principles  by  which  the  rights  of  mort- 
gagor and  mortgagee  may  be  worked  out  are  clearly  explained  by 
Wells,  J.,  in  Gooding  v.  Shea,  103  Mass.  360.  Cases  which  recognize 
a  right  of  action  in  the  mortgagee  to  recover  damages  for  injury  to 
his  security  are  numerous." 

A  Mortgagee  of  Lands  may  First  Maintain  an  Action  Against  a 
Trespasser  thereon,  and  is  entitled  to  recover  such  sum  as  will  compen- 
sate him  for  the  injury  done  to  the  mortgage  as  a  security,  and  in  a 
subsequent  suit  against  the  trespasser  by  the  mortgagor  the  former 
may  give  in  evidence  the  recovery  by  the  mortgagee  in  mitigation 
of  damages:  Elvins  v.  Delaware  etc.  Tel.  Co.,  63  N.  J.  L.  243,  76 
Am.  St.  Eep.  217. 

A  Mortgagee  is  not  Enfitlrd  to  an  Injunction  Against  the  Sale  on  the 
mortgaged  premises  of  beer  not  manufactured  by  him,  such  sale  being 
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contrary  to  the  terms  of  the  mortgage,  but  not  impairing  his  security: 
Hardy  v.  Allegan  County  Judge,  147  Mich.  594,  118  Am.  St.  Kep. 
557. 

The  Removal  of  Timber  from  Mortgaged  Land,  by  Which  the  Security 
of  a  Second  Mortgagee  is  impaired,  constitutes  a  present  injury  to  him 
sufficient  to  put  in  operation  the  statute  of  limitations  against  his 
right  of  action  therefor,  though  hia  mortgage  has  not  matured:  Jenks 
V.  Harf'etc.  Lumber  Co.,  143  Mich.  449,  114  Am.  St.  Kep.  673. 

The  Validity  of  BuUding  Bestrictions  inserted  in  deeds  is  considered 
in  the  note  to  Wakefield  t.  Yan  Tassell,  95  Am.  St.  Eep.  219, 


GRAY  V.  HEMENWAT. 

[206  Mass.  126,  92  N.  E.  81.] 

CORPOBATION — Dividends,  Wliether  Income  or  Capital. — 
Wbere  a  corporation,  having  accumulated  large  surplus  earnings,  de- 
clares an  extra  dividend  of  fifty  per  cent  in  the  usual  form,  and  give* 
stockholders  an  option  to  take  stock  in  a  new  and  independent  com- 
pany to  an  amount  equal  to  one-half  their  dividends,  the  surplus, 
when  thus  divided,  is  to  be  treated  as  income  going  to  life  tenants, 
and  not  as  capital  going  to  the  remaindermen,     (p.  378.) 

Bill  by  trustees  under  the  will  of  Augustus  Hemenway  for 
instructions  as  to  whether  a  stock  dividend  should  be  treated 
as  income  and  distributed  among  life  beneficiaries  or  be  added 
to  the  trust  fund  as  capital.  From  a  decree  that  the  divi- 
dend should  be  distributed  as  income,  the  remaindermen  ap- 
pealed. 

J.  G.  Palfrey,  for  the  remaindermen. 

J.  L.  Thorndike,  for  the  defendants  entitled  to  the  income. 

127  KNOWLTON,  C.  J.  The  only  question  raised  by  the 
appeal  in  this  case  is  whether  a  certain  dividend,  made  by  the 
Delaware,  La<;kawanna  and  Western  Railroad  Company  upon 
shares  held  by  the  plaintiff  as  trustees  under  the  will  of  Au- 
gustus Hemenway,  is  to  be  treated  by  them  as  income  going  to 
the  life  tenants,  or  as  capital  going  to  the  remaindermen.  At 
the  time  of  this  dividend  the  railroad  company,  in  conducting 
its  business,  had  accumulated  a  large  surplus,  amounting  to 
more  than  thirty-four  million  dollars,  most  of  which  was  in- 
vested in  stocks  and  Iwnds  of  subsidiaiy  companies  and  a  part 
in  cash.  The  vote  of  the  directors  declaring  this  dividend  was 
in  part  as  follows:  "Resolved,  that  an  extra  dividend  of  fifty 
(50)  per  cent  be  hereby  declared,  payable  on  July  20,  1909. 
to  stockholders  of  record  at  the  close  of  business  on  July  1st. ' ' 
This  was  the  only  part  of  the  vote  that  referred  directly  to 
this  subject.     There  followed  in  the  same  vote  a  declaration  of 
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a  stock  dividend  of  fifteen  per  cent  payable  in  capital  stock 
of  the  company,  with  a  statement  of  the  reasons  for  making 
the  stock  dividend. 

In  the  notice  sent  to  stockholders  there  was  a  statement  that 
a  decision  of  the  supreme  court  of  the  United  States  had  de- 
clared ^^*  it  to  be  unlawful  for  the  corporation  to  transport, 
in  interstate  commerce,  coal  owned  by  it,  and  that  a  coal  selling 
company  had  been  organized  with  a  capital  of  six  million 
eight  hundred  thousand  dollars,  to  which  it  was  proposed  that 
the  railroad  corporation  as  a  seller  should  contra-ct  to  sell  and 
deliver  at  the  mines  the  coal  which  it  mined  and  purchased. 
Stockholders  of  the  railroad  company  were  invited  to  take 
stock  in  the  new  coal  company  to  an  amount  equal  to  one-half 
of  the  cash  dividend  to  which  they  were  entitled,  and  to  ap- 
propriate half  of  the  dividend  to  payment  for  the  shares  sub- 
scribed for.  A  blank  was  inclosed  adapted  to  use  for  this 
purpose.  Perhaps  it  was  expected  that  most  of  the  stock- 
holders would  accept  the  invitation ;  for  it  might  have  been 
anticipated  that  the  stock  in  the  coal  selling  company  would 
soon  be  worth  more  than  par. 

But  the  dividend  of  fifty  per  cent  was  an  absolute  cash  divi- 
dend, made  in  the  usual  form.  While  the  stockholders  had  an 
option  to  take  stock  in  a  new  company,  they  were  not  obliged 
to  do  so.  The  new  corporation  had  no  legal  connection  with 
the  old  one.  There  was  a  plan  to  make  mutually  profitable 
contracts  between  the  two  corporations,  but  neither  had  any 
control  of  the  other  in  its  corporate  capacity.  While  the  ver}' 
great  surplus  held  by  the  railroad  company  was  legally  capital 
as  between  life  tenant  and  remainderman  until  it  was  di- 
vided, it  was  in  fact  the  earnings  of  the  original  capital,  and 
there  was  good  reason  why  it,  or  a  large  part  of  it.  should  be 
divided  and  treated  as  income.  When  the  corporation  elected 
to  divide  it,  it  became  income,  and  the  fact  that  the  stock- 
holders might  use  one-half  of  it  if  they  chose  to  pay  for  a  sub- 
scription which  they  were  invited  to  make  to  the  capital  stock 
of  a  new  corporation,  did  not  change  its  character.  We  do 
not  think  the  facts  warrant  a  finding  that  the  making  of  the 
dividend  payable  in  cash  was  intended  by  the  directors  to  be 
a  mere  form,  to  cover  up  that  which  was  really  a  stock  divi- 
dend of  the  corporation.  The  case  is  governed  by  the  deci- 
sions in  ^linot  v.  Paine,  99  jNlass.  101,  96  Am.  Dec.  705 ,  Davis 
V.  Jackson,  152  Mass.  58,  23  Am.  St.  Rep.  801,  25  N.  E.  21, 
Lyman  v.  Pratt,  183  Mass.  58,  66  X.  E.  423 ;  Hyde  v.  Holmes, 
198  .Mass.  287,  84  N.  E.  318,  and  Ileraenway  v.  Ilemenway, 
181  Mass.  406,  63  N.  E.  919. 

Decree  affirmed. 


Dividends  and  ilie  jRc^pertive  Interests  Therein  of  Life  Tenants  and 
remaindermen  are  di.scussed  in  the  note  to  Green  v.  Bissell,  118  Am. 
iit.  Kep.  1G2.     Cash  dividends  upon  corporate  stock  are  to  be  regarded 
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as  income,  and  pass  to  the  life  tenant,  while  stock  dividends  are  to 
be  treated  as  capital  and  go  to  the  remainderman:  Smith  v.  Dana, 
77  Conn.  543,  107  Am.  St.  Rep.  51;  Green  v.  Bissell,  79  Conn.  547,  118 
Am.  St.  Rep.  156.  Undistributed  profits  of  a  corporation,  though  in- 
vested in  permanent  works,  property  improvements,  or  acquisitions, 
or  business  extensions,  do  not  become,  by  force  of  that  fact,  per- 
manent additions  to  the  capital  stock  of  the  corporation,  beyond  the 
recall  -tff  the  directors  to  be  distributed  as  cash  dividends:  Smith  v. 
Dana,  77  Conn.  543,  107  Am.  St.  Rep.  51.  The  distribution  among 
the  shareholders  of  a  corporation  of  shares  of  stock  received  in  pay- 
ment of  indebtedness  due  to  the  corporation  must  be  treated  as  cash 
and  not  as  stock  dividends,  as  income,  not  as  capital,  and  as  between 
tenants  for  life  entitled  to  receive  the  income  and  remaindermen 
entitled  to  the  capital,  such  dividend  must  be  paid  to  the  former: 
Green  v.  Bissell,  79  Conn.  547,  118  Am.  St.  Rep.  156.  The  word 
"dividend,"  when  used  without  qualification  or  explanation,  signifies 
dividends  paid  in  money:  Lancaster  Trust  Co.  v.  Mason,  152  N.  C. 
€60,  136  Am.  St.  Rep.  851. 


HOOD  V.  MAEYLAND  CASUALTY  COIMPANY. 

[206  Mass.  223,  92  N.  E.  329.] 

INSURANCE — Employer's    Indemnity — Contracting   Disease. — 

A  policy  insuring  an  employer  "against  loss  from  the  liability  im- 
posed by  law  upon  the  assured  for  damages  on  account  of  bodily 
injuries  or  death  accidentally  suffered  ....  by  any  employee,"  covers 
the  liability  of  the  assured  to  a  hostler  whom  he  negligently  sets  at 
work  caring  for  horses  afflicted  with  glanders,  and  who,  in  doing 
such  work,  himself  contracts  the  disease,      (pp.  381,  382.) 

W.  K.  Sears,  for  the  plaintiff. 

M.  0.  Garner,  for  the  defendant. 

223  MORTON,  J.  The  defendant  issued  to  the  plaintiff 
corporation  a  policy  insuring  it  "against  loss  from  the  lia- 
bility imposed  by  law  upon  the  assured  for  damages  on  ac- 
count of  bodily  injuries  or  death  accidentally  suffered  while 
this  policy  is  in  force,  by  any  employee  ....  of  the  assured 
while  on  duty  within  the  factory,  shop  or  yard  described  in 
the  schedule.  ....  in  and  during  the  operation  of  the  trade 
or  business  described  in  the  schedule."  While  the  policy  was 
in  force  one  Jeremiah  Barry,  who  was  employed  by  the  plain- 
tiff as  a  hostler  in  its  stables  at  Charlestown,  had  the  care  of 
horses  which  were  afterward  found  to  have  been  suffering 
from  glanders  and  were  killed,  and  Barry  was  directed  to  as- 
sist ill  cleaning  up  the  stalls.  No  notice  was  given  to  him  that 
the  horses  suffered  or  had  suffered  from  glanders.  Glanders 
is  an  infectious  disease,  and  subsequently  Barry  was  attacked 
by  it.  and  brought  an  action  against  the  plaintiff  for  negli- 
gently putting  him  to  work  on  the  horses  and  thereby  expos- 
ing liim  to  the  disease.     Judgment  was  rendered  in  his  faw)r 
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for  fifteen  hundred  and  twelve  dollars,  which  the  plaintiff 
paid  in  full.  The  present  action  is  brougfht  to  recover  the 
amount  so  paid  with  the  costs  and  expenses  of  suit.  The  de- 
fendant was  duly  notified  by  the  plaintiff  of  the  bringing  of 
the  action  against  it,  and  was  requested,  as  provided  in  the 
policy,  to  take  upon  itself  the  defense  of  the  suit,  but  it  de- 
clined to  do  so  on  the  ground  that  the  cause  of  ar-tion  did  not 
come  within  the  terms  of  the  policy.  The  case  ^^^  was  heard 
by  a  judge  of  the  superior  court  without  a  jury  on  stipula- 
tions by  the  parties  as  to  the  facts  and  the  evidence.  It  was 
agreed  that  the  damages  assessed  in  Barry's  favor  were  fair 
and  reasonable,  and  it  was  so  agreed  that,  if  the  .judge  found 
that  the  defendant  was  liable,  he  should  add  to  the  fifteen  hun- 
dred and  twelve  dollars  such  sum  as  he  found  to  be  reasonable 
and  proper  and  necessarily  disbursed  by  the  plaintiff  in  the 
action  of  Barry  agairist  it.  The  judge  found  for  the  plaintiff 
in  the  sum  of  two  thousand  four  hundred  and  seventy-four 
dollars  and  sixty-eight  cents.  The  defendant  asked  the  judge 
to  make  certain  rulings  <ind  findings,  which  the  judge  refused 
to  make,  and  the  defendant  excepted  thereto  and  to  the  find- 
ings and  rulings  that  were  made.  The  case  comes  here  on 
report.  If  the  rulings  and  findings  are  correct,  judgment  is 
to  be  entered  for  the  plaintiff;  otherwise  for  the  defendant. 

The  policy  is  entitled,  "Manufacturers  Employers  Liability 
Policy."  The  contract  which  it  contains  is  one  of  indemnity, 
in  which  the  defendant  engages  to  make  good  to  the  plaintiff 
any  loss  or  damage  which  it  may  sustain  by  reason  of  its  lia- 
bility to  its  employees  for  bodily  injuries  accidentally  suffered 
by  them  while  engaged  in  doing  the  work  which  they  were  em- 
ployed to  do.  It  is  a  kind  of  insurance  that  has  grown  out  of 
modern  industrial  and  business  conditions,  and  it  is  intended 
to  afford  full  protection  to  employers  in  all  eases  where  their 
employees  have  accidentally  received  bodily  injuries  for  which 
they  are  liable.  It  also  accomplishes  the  economic  result  with 
which,  however,  we  have  nothing  to  do,  if  distributing  more 
or  less  widely  some  of  the  loss  or  damage  which  falls  on  those 
engaged  in  industrial  occupations.  It  is  to  be  noted  that  the 
policy  does  not  contain  the  words  "violent  and  external"  in 
addition  to  the  word  "accidental,"  as  is  the  case  in  many,  if 
not  most,  accident  policies.  The  iosurance  is  liability  insur- 
ance so  called,  and  not  insurance  against  accidents.  The  lia- 
bility insured  against  is  that  "imposed  by  law  upon  the 
assured  for  damages  on  account  of  bodily  injuries  or  death 
accidentally  suffered  ....  by  any  employee."  Although 
tlie  policy  contains  many  conditions,  there  is  no  limitation  or 
exception  in  regard  to  the  kind  or  nature  or  cause  of  the  acci- 
dents out  of  which  tlie  lial)iiity  ^^"'*  insured  against  may  arise. 
The  fact  that  the  accident  may  have  been  occasioned  throuu'h 
negligence  on  tiie  part  of  the  insured  is,  thei*efore,  immatei-ial. 
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Though  instructions  to  tha.t  effect  were  requested  and  refused, 
and  exceptions  were  taken  to  such  refusal,  they  have  not  been 
argued ;  the  defendant  being  apparently  content  with  the  in- 
structions given  in  regard  to  that  matter. 

The  question  then  is,  whether  the  amount  which  the  plain- 
tiff was  compelled  to  pay  Barry  was  paid  "for  damages  on 
accoun't  of  bodily  injuries  accidentally  suffered"  by  him 
within  the  meaning  of  the  policy.  It  is  plain  that  Barry  suf- 
fered bodily  injury  in  consequence  of  becoming  infected  with 
glanders ;  as  much  so  as  if  he  had  had  a  leg  or  an  arm  broken 
by  a  kick  from  a  vicious  horse.  Indeed,  it  is  possible  that  the 
bodily  injury  caused  by  glanders  was  greater  and  more  lasting 
than  that  caused  by  a  broken  leg  or  arm  would  have  been.  It 
is  plain,  also,  that  he  suffered  the  injury  "within  the  factory, 
shop  or  yard  described  in  the  schedule,"  and  "during  the 
operation  of  the  trade  or  business  descriljed  in  the  schedule. ' ' 

Was  the  injury  brought  about  accidentally  within  the  fair 
scope  and  meaning  of  the  policy,  or  was  it  the  result  of  disease 
contracted  while  in  the  employ  of  the  plaintiff  but  for  which 
the  defendant  is  not  liable?  It  is  clear,  we  think,  that  the 
infection  which  caused  the  disease  from  which  Barry  suffered 
was  due  to  accident.  It  was  in  the  nature  of  an  accident  that 
he  was  set  to  work  upon  or  cleaning  up  after  horses  that  had 
glanders,  and  it  was  in  the  nature  of  an  accident  that  he  be- 
came infected  with  the  disease.  The  language  used  by 
Mathew,  L.  J.,  in  Higgins  v.  Campbell  &  Harrison  and  Tur- 
vey  V.  Brintons,  [1904]  1  K.  B.  328,  337,  where  the  judgment 
of  the  court  of  appeal  was  sustained  by  the  house  of  lords 
(Brintons  v.  Turvey,  [1905]  App.  Cas.  230),  though  there 
was  a  vigorous  dissent  by  Lord  Robertson,  is  appropriate  here : 
"It  was  an  accident  that  the  workman,  in  dealing  with  the 
wool,  was  brought  in  contact  with  that  which  might  infect 
him  with  this  disease  of  anthrax,  and  it  was  a  further  accident 
that  the  disease  attacked  him."  If  the  disease  was  the  result 
of  an  accident,  then  we  do  not  see  why  it  does  not  follow 
that  the  bodily  injury  which  Barry  suffered  as  the  result  of 
the  disease  was  not  accidentally  suffered,  nor  why  the  case 
does  not  come  ^^**  within  the  terms  of  the  policy.  The  lan- 
guage is  "bodily  injuries  accidentally  suffered."  It  hardly 
could  be  broader.  The  intention  is,  as  has  been  said,  to 
afford  full  protection  and  indemnity  to  the  assured.  Any 
accident  that  causes  bodily  injury  in  any  way  is  included. 
Bodily  injury  is  more  commonly  associated,  perhaps,  with 
physical  force  of  some  sort,  but  in  the  absence  of  anything 
in  the  policy  limiting  it  to  that,  we  do  not  see  how  or  why 
it  can  or  should  be  so  restricted.  A  liability  growing  out  of 
an  accident  w^iich  results  in  infecting  the  workman  with  a 
loathsome  and  dangerous  disease,  and  thereby  causes  him 
great  and  perhaps  lasting  physical  injury,  would  seem  to  be 
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as  much  within  the  spirit  and  intent  of  the  contract  as  if  the 
injury  had  been  caused  by  a  blow  or  some  other  equally  ob- 
vious manifestation  of  force.  As  was  said  bv  Lord  Hals- 
bury  in  Brintons  v.  Turvey,  [1905]  App.  Cas/230,  233,  the 
anthrax  case,  "when -some  affection  of  our  physical  frame 
is  in  any  way  induced  by  an  accident,  we  must  be  on  our 
guard  that  we  are  not  misled  by  medical  phrases  to  alter  the 
proper  application  of  the  phrase  'accident  causing  injury,' 
because  the  injury  inflicted  by  accident  sets  up  a  condition 
of  things  which  medical  men  describe  as  disease." 

The  construction  which  we  are  inclined  to  give  to  the 
policy  accords  with  the  great  w^eight  of  authority  in  similar 
cases,  and  rests,  we  think,  on  sound  principles :  Freeman  v. 
Mercantile  Mutual  Accident  Assn.,  156  Mass.  351,  30  N.  E. 
1013,  17  L.  R.  A.  753;  Hughes  v.  Clover,  Clayton  &  Co., 
[1909]  2  K.  B.  798  (affirmed  by  the  house  of  lords  March  14, 
1910)  ;  Brintons  v.  Turvey,  [1905]  App.  Cas.  230,  [1904]  1 
K.  B.  328 ;  Wicks  v.  Dowell  &  Co.,  [1905]  2  K.  B.  225 ;  Ismay, 
Imrie  &  Co.  v.  Williamson,  [1908]  App.  Cas.  437;  Fenton  v. 
Thorley  &  Co.,  [1903]  App.  Cas.  443;  Columbia  Paper  Stock 
Co.  V.  Fidelity  &  Casualty  Co.,  104  Mo.  App.  157,  78  S.  W. 
320;  Aetna  Life  Ins.  Co.  v.  Fitzgerald,  165  Ind.  317,  112  Am. 
St.  Rep.  232,  75  N.  E.  262,  1  L.  R.  A.,  N.  S.,  422,  6  Ann.  Cas. 
551 ;  Fetter  v.  Fidelity  &  Casualty  Co.,  174  Mo.  256,  97  Am. 
St.  Rep.  560,  73  S.  W.  592.  61  L.  R.  A.  459;  Cary  v.  Pre- 
ferred Accident  Ins.  Co.,  127  Wis.  67,  115  Am.  St.  Rep.  997, 
106  N.  W.  1055,  5  L.  R  A.,  N.  S.,  926,  7  Ann.  Cas.  484;  Om- 
berg  v.  United  States  IMatual  Accident  Assn.,  101  Ky.  303, 
72  Am.  St.  Rep.  413,  40  S.  W.  909 ;  Delaney  v.  Modern  Acci- 
dent Club,  121  Iowa,  528,  97  N.  W.  91,  63  L.  R.  A.  603 ;  Mar- 
tin V.  Manufacturers'  Accident  Indemnity  Co.,  151  N.  Y.  94, 
45  N.  E.  377. 

The  defendant  relies  on  Bacon  v.  United  States  Mutual  Ac- 
cident Assn.,  123  N.  Y.  304,  20  Am.  St.  Rep.  748,  25  N.  E. 
399,  9  L.  R.  A.  617.  The  deceased  in  that  case  died  227  from 
malignant  pustule.  It  did  not  appear  how  the  disease  was 
contracted,  though  from  what  is  said  in  the  dissenting  opin- 
ion it  might  perhaps  be  inferred  that  it  was  contended  that 
it  was  caused  by  the  bacilli  of  anthrax  coming  from  the 
carloads  of  hides  which  frequently  passed  the  station  where 
the  deceased  was  employed,  and  from  the  cattle  which  were 
slaughtered  in  large  numbers  in  the  vicinity.  The  certifi- 
cate, however,  expressly  provided  that  the  benefits  under  it 
should  not  extend  "to  any  bodily  injury  of  which  there 
should  be  no  external  and  visible  sign,  nor  to  any  bodily  in- 
jury happening  directly  or  indirectly  in  consequence  of  dis- 
ease ;  nor  to  any  death  or  disability  which  may  be  caused 
wholly  or  in  part  by  bodily  infirmities  or  dis(!ase  existing 
prior  or  subsequent  to  the  date  of  this  certificate."     What 
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the  deceased  was  insured  .against  were  "bodily  injuries  ef- 
fected through  external,  violent  and  accidental  means." 
The  form  of  the  certificate  or  policy  is  enough,  we  think,  to 
distinguish  that  case  from  this. 

In  accordance  with  the  report  the  entry  will  be  judgment 
for  the  plaintiff. 


Inswance — When  Covers  Lass  hy  Disease. — An  accident  policy  insur- 
ing against  loss  of  business  time  resulting  from  bodily  injuries 
effected  through  external,  violent  and  accidental  means,  covers  loss 
of  business  time  from  disease,  if  the  disease  was  proximately  caused 
by  a  bodily  injury  occasioned  through  external,  violent  and  accidental 
means:  Aetna  Life  Ins.  Co.  r.  Fitzgerald,  165  Ind.  317,  112  Am.  St. 
Rep.  232.  See,  also,  Gary  v.  Preferred  Accident  Ins.  Co.,  127  Wis. 
67,  115  Am.  St.  Rep.  997;  Central  Accident  Ins.  Co.  v.  Rembe,  220 
111.  151,  110  Am.  St.  Rep.  235;  Fetter  v.  Fidelity  and  Casualty  Co., 
174  Mo.  256,  97  Am.  St.  Rep.  560. 

For  liecent  Cases  Construing  Employers'  Indemnity  Policies,  sec  Ken- 
nedy V.  Fidelity  etc.  Co.,  100  Minn.  1,  117  Am.  St.  Rep.  658;  Frye 
V.  Bath  Gas  etc.  Co.,  97  Me.  241,  94  Am.  St.  Rep.  500;  Sanders  v. 
Frankfort  Marine  etc.  Ins.  Co.,  72  N.  H.  485,  101  Am.  St.  Rep.  688; 
Nesson  v.  United  States  Casualty  Co.,  201  Mass.  71,  131  Am.  St. 
Rep.  390. 


GREENOUGH  v.  PHOENIX  INSURANCE  COMPANY  OF 
HARTFORD. 

[206  Mass.  247,  92  N.  E.  447.] 

FIRE  INSURANCE— Statement  of  Loss  "Forthwith,"  What 
Constitutes. — In  determining  whether  an  insured  has  rendered  a  state- 
ment of  loss  "forthwith,"  the  inquiry  is  whether  in  the  light  of  con- 
ditions surrounding  him  at  the  time  when  he  was  bound  to  act, 
considered,  as  they  then  should  have  been,  by  an  ordinarily  prudent 
man,  he  exercised  reasonable  diligence  in  rendering  the  written  state- 
ment to  the  insurer  without  unnecessary  delay.  An  insured,  who  has 
suffered  loss,  may  properly  take  a  few  days  in  order  to  acquire  the 
knowledge  necessary  intelligently  to  prepare  a  statement,  adequate 
both  to  give  some  reliable  data  to  the  insurers  and  to  protect  his 
own  rights  in  the  future.  The  time  required  for  this  purpose  must 
vary  with  the  character  and  extent  of  the  property  injured,  the 
intimacy  of  the  relation  of  the  owner  to  it,  and  the  circumstances 
peculiar  or  personal  to  himself  in  which  at  the  moment  he  may  be 
I)laeed.  What  may  be  "forthwith"  in  any  case  depends  upon  a 
due  regard  to  all  these  considerations,      (pp.  384,  385.) 

FIRE  INSURANCE— Statement  of  Loss  "Forthwith,"  Wlien 
Waived. — There  may  be  negotiations  for  a  settlement  of  a  loss  of 
such  a  tenor  or  occurring  so  soon  after  the  fire  or  under  such  sur- 
roundings as  amount  to  a  waiver,  for  the  time  being,  of  the  right 
of  the  insurer  to  require  a  statement  of  the  loss  forthwith,  and  as 
to  make  it  a  breach  of  good  faith  for  it  to  set  up  as  a  defense  the 
failure  immediately  to  furnish  the  statement.  Facts  may  be  found 
to  exist  equivalent  to  a  representation  by  the  insurer  to  the  effect 
that  the  rierht  to  require  the  written  statement,  while  not  abandoned. 
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would  be  treated  as  suspended  until  the  termination  of  efforts  at 
^ompromisp.      (p.  385.) 

FIRE     INSURANCE  —  Stetement    of    Loss— Construction     of 

Policy. — A  paragraph  in  the  standard  form  of  insurance  requiring 
the  insured,  in  case  of  loss,  to  forthwith  render  a  statement  showing 
the  value  of  the  property,  other  insurance  thereon  in  detail,  etc., 
does  not  hold  an  insured  to  anything  more  than  good  faith  and 
reasonable  investigation  to  ascertain  the  facts  in  rendering  the  state- 
ment. He  is  not  required  to  be  a  warrantor  of  the  truth  of  all 
recitals  in  it.     (p.  387.) 

FIRE  INSURANCE — Statement  of  Loss — Construction  of 
Policy. — Where  a  standard  form  of  insurance  provides,  "In  case  of 
any  loss  or  damage  under  this  policy,  a  statement  in  writing,  signed 
and  sworn  to  by  the  insured,  shall  be  forthwith  rendered  to  the  com- 
pany, setting  forth  the  value  of  the  property  insured,  the  interest  of 
the  insured  therein,  all  other  ins\irance  thereon,  in  detail,  the  pur- 
poses for  which  and  the  persons  by  whom  the  building  insured,  or 
containing  the  property  insured,  was  used,  and  the  time  at  which  and 
the  manner  in  which  the  fire  originated,  so  far  as  known  to  the  in- 
sured," the  clause  "so  far  as  known"  to  him,  applies  to  all  the  state- 
ments the  insured  is  required  to  make.     (p.  387.) 

STATUTES. — The  General  Rule  That  a  Modifying  Clause  is 
ordinarily  to  be  confined  to  the  last  antecedent  does  not  apply  where 
a  consideration  of  the  subject  matter  requires  a  different  construction, 
(p    387.) 

STATUTES. — Punctuation  of  Statutes,  although  often  disre- 
garded, may  be  resorted  to  when  it  tends  to  throw  light  upon  the 
meaning  of  the  language,     (p.  387.) 

C.  M.  Davenport,  for  the  plaintiff. 

F.  W.  Brown  and  W.  L.  Came,  for  the  defendants. 

^'**  RUGG,  J.  These  are  actions  npon  contracts  of  insur- 
ance in  the  Massachusetts  standard  form.  The  first  defense 
put  forward  is  that  no  statement  in  writing  was  furnished 
by  the  insured  "forthwith"  as  required  by  this  clause  of  the 
policy:  "In  case  of  any  loss  or  damage  under  this  policy,  a 
statement  in  writing,  signed  and  sworn  to  by  the  insured, 
shall  be  forthwith  rendered  to  the  company,  setting  forth 
th€  value  of  the  property  insured,  the  interest  of  the  insured 
therein,  all  other  insurance  thereon,  in  detail,  the  purposes 
for  which  and  the  persons  by  ^**^  w^hom  the  building  in- 
sured, or  containing  the  property  insured,  was  used,  and  the 
time  at  which  and  the  manner  in  which  the  fire  originated, 
so  far  as  known  to  the  insured:  Rev.  Laws,  c.  118,  sec.  60. 
It  may  be  noted  in  passing  that  the  important  change 
wrought  in  this  clause  by  Statutes  of  1910,  chapter  552,  has 
no  bearing  on  these  actions. 

The  word  "forthwith"  or  other  equivalent  expressions 
used  in  this  connection  have  been  frequently  before  the 
courts  for  interpretation:  Ilarnden  v.  ^Milwaukee  ]\Iechanics' 
Ins.  Co..  164  Mass.  382.  49  Am.  St.  Rep.  467.  41  N.  E.  658; 
Mandell  v.  Fidelity  &  Casualty  Co.,  170  Mass.  173,  64  Am. 
-St.  Rep.  291,  49  N.  E.  110;  Smith  &  Dove  Mfg.  Co.  v.  Trav- 
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elers'  Ins.  Co.,  171  Mass.  ,357,  50  N.  E.  516;  Parker  v.  Mid- 
dlesex Mutual  Assur.  Co.,  179  Mass.  528,  61  N.  E.  215;  Cook 
V.  North  British  &  Mercantile  Ins.  Co.,  181  Mass.  101,  62  N. 
E.  1049 ,  183  Mass.  50,  66  N.  E.  597 ;  Fuller  v.  New  York  Fire 
Ins.  Co.,  184  Mass.  12,  67  N.  E.  879 ;  Smith  v.  Scottish  Union 
&  National  Ins.  Co.,  200  Mass.  50,  85  N.  E.  841,  and  cases 
cited  ;'Bennett  v.  Aetna  Ins.  Co.,  201  Mass.  554,  131  Am.  St. 
Rep.  414;  Everson  v.  General  Accident  etc.  Assur.  Corp., 
202  Mass.  169,  88  N.  E.  658,  and  cases  cited ;  Hughes  v.  Cen- 
tral Accident  Ins.  Co.,  222  Pa.  462,  71  Atl.  923. 

The  result  of  these  decisions  is  that,  upon  such  a  defense, 
the  inquiry  is  whether  in  the  light  of  conditions  surrounding 
the  insured  at  the  time  when  he  was  bound  to  act,  consid- 
ered, as  they  then  should  have  been,  by  an  ordinarily  pru- 
dent man,  he  exercised  reasonable  diligence  in  rendering  the 
written  statement  to  the  insured  without  unnecessary  delay. 
An  insurecl  who  has  suffered  loss  may  properly  take  a  few 
days  in  order  to  acquire  the  knowledge  necessary  intelli- 
gently to  prepare  a  statement,  adequate  both  to  give  some 
reliable  data  to  the  insurers  and  to  protect  his  own  rights 
in  the  future.  The  time  required  for  this  purpose  must  vary 
with  the  character  and  extent  of  the  property  injured,  the 
intimacy  of  the  relation  of  the  owner  to  it,  and  the  circum- 
stances peculiar  or  personal  to  himself  in  which  at  the  mo- 
ment he  may  be  placed.  What  may  be  forthwith  in  any 
case  depends  upon  a  due  regard  to  all  these  considerations. 
This  provision  of  the  contract  is  prescribed  by  the  statute, 
has  been  entered  into  by  the  parties,  and  must  be  performed, 
unless  there  is  something  in  the  words  or  conduct  of  the  in- 
surer which  either  partially  or  wholly  excuses  the  insured 
from  compliance.  There  may  be  negotiations  for  a  settle- 
ment of  the  loss  of  such  a  ^^^  tenor  or  occurring  so  soon 
after  the  fire,  or  under  such  surroundings,  as  amount  to  a 
waiver  for  the  time  being  of  the  right  of  the  insurer  to  re- 
quire the  statement  forthwith,  and  as  to  make  it  a  breach 
of  good  faith  for  it  to  set  up  as  a  defense  the  failure  imme- 
diately to  furnish  the  statement.  Facts  may  be  found  to 
exist  equivalent  to  a  representation  by  the  insurer  to  the 
effect  that  the  right  to  require  the  written  statement,  while 
not  abandoned,  would  be  treated  as  suspended  until  the  ter- 
mination of  efforts  at  compromise. 

The  fire  by  which  the  plaintiff  suffered  loss  occurred  on 
December  12th,  in  a  small  country  town.  The  property  was 
a  pickle  factory.  There  was  evidence  which  would  support 
a  finding  that  within  two  days  after  the  fire  the  secretary  of 
one  of  the  defendants  came  to  the  plaintiff,  appearing  to 
represent  both  the  mutual  companies,  talked  over  with  him 
the  subject  of  the  loss,  and,  about  a  week  after  the  fire  (or 

Am.  St.  Rep.,  Vol.  138 — 25 


386  138  American  State  Reports.  [Mass, 

perhaps  two  weeks,  the  evidence  upon  this  point  not  being 
definite),  representatives  of  all  the  defendants  empowered 
to  adjust  the  loss  having  given  previous  notice  of  their  com- 
ing to  the  plaintiff,  visited  the  premises  and  remained  there 
several  hours;  they  were  accompanied  by  a  carpenter,  who 
conferred  with  them  from  time  to  time  and  made  measure- 
ments of  the  injured  buildings,  and  they  made  divers  propo- 
sitions to  the  plaintiff  in  an  ineffectual  endeavor  to  adjust 
the  loss.  On  the  day  after  this,  due  statements  were  made, 
one  of  which  was  received  by  each  of  the  defendants  sixteen 
days  after  the  fire.  Early  in  the  following  January  there 
was  another  meeting  between  the  plaintiff  and  several  ad- 
justers who  had  authority  to  represent  all  the  defendants, 
at  which  a  further  attempt  w^as  made  to  settle  the  loss. 
During  this  interview  one  of  the  adjusters,  who  acted  as 
spokesman  for  all,  said  without  dissent  by  any  of  them  that 
"they  had  received  the  statements  of  loss  and  that  they 
were  all  right." 

If  these  were  found  to  be  the  facts  the  inference  was  war- 
ranted that  the  defendants  gave  the  plaintiff  to  understand 
by  their  words  and  conduct  that  statements  need  not  be  fur- 
nished until  after  there  had  been  an  examination  of  the 
premises  by  their  representatives  and  an  attempt  to  com- 
promise their  respective  rights  under  the  contract,  and  that 
thereafter  their  agents  admitted  that  statements  sufficient 
in  form  and  satisfactory  as  ^^*  to  time  had  been  received 
by  the  insurers.  All  the  circumstances  taken  together  may 
have  been  found  to  relieve  the  plaintiff  from  acting  earlier 
than  he  did  as  to  the  written  statement,  and  to  constitute  a 
temporary  waiver  of  their  contractual  rights  in  this  regard 
on  the  part  of  the  defendants:  Smith  v.  Scottish  Union  & 
National  Ins.  Co.,  200  Mass.  50,  85  N.  E.  841 ;  Walker  v.  Lan- 
cashire Ins.  Co.,  188  Mass.  560,  75  N.  E.  66;  Boruszewski 
V.  Middlesex  Mutual  Assur.  Co.,  186  Mass.  589,  72  N.  E.  250. 

It  is  further  argued  in  defense  that  the  statements  as  ren- 
dered were  not  in  compliance  with  the  policies,  in  that  they 
failed  "to  set  forth  all  other  insurance  therein  in  detail." 
The  fact  relied  on  in  support  of  this  contention  is  that  it 
may  have  been  found  that  there  was  another  policy  of  in- 
surance issued  by  the  defendant,  the  Attleboro  ^Mutual  In- 
surance Company,  w^hich  was  not  included  in  the  list.  The 
policy  was  applied  for  in  writing,  but  the  plaintiff's  name 
to  the  application  was  signed  by  an  insurance  solicitor,  and, 
although  there  was  some  evidence  tending  to  show  that  it 
was  issued  and  mailed  to  the  plaintiff,  and  that  he  paid  for 
it  along  with  other  policies,  yet  he  did  not  receipt  for  it, 
and  he  testified  that  he  had  no  recollection  of  ever  having 
applied  for  the  policy  or  liaving  paid  for  it  or  its  having 
been  issued  to  him,  and    that  he  had  "never  received  it." 


June,  1910.]      Greenough  v.  Phoenix  Ins.  Co.  387 

On  this  statie  of  the  evidence  the  jury  might  have  found 
either  way  on  the  question  whether  the  policy  became  a 
binding  contract.  A  finding  certainly  would  have  been  war- 
ranted that  the  plaintiff  made  a  full  statement  as  to  other 
insurance  "so  far  as  known  to  him,"  which  is  all  that  was 
required  of  him.  This  modifying  clause  of  the  insurance 
contract  applies  to  all  the  statements  which  the  insured  is 
required  to  make.  It  cannot  be  presumed  to  have  been  the 
intent  of  the  legislature  in  enacting  this  paragraph  of  the 
standard  form  to  hold  an  insured  to  anything  more  than 
good  faith  and  reasonable  investigation  to  ascertain  the  facts 
in  rendering  the  statement.  He  is  not  required  to  be  a  war- 
rantor of  the  truth  of  all  recitals  in  it.  The  general  rule 
that  a  modifying  clause  is  ordinarily  to  be  confined  to  the 
last  antecedent  does  not  apply  where  a  consideration  of  the 
subject  matter  requires  a  different  construction.  The 
punctuation  of  the  paragraph,  which  has  been  the  same  in 
all  its  enactments  (Stats.  1873,  c.  331,  sec.  1;  Stats.  1881,  c. 
166,  sec.  1;  Pub.  Stats.,  c.  119,  252  gg^  ^39.  j^g^  L^^^^g^  ^ 
118,  sec.  60;  Stats.  1907,  c.  576,  sec.  60),  confirms  this  view, 
and  punctuation,  although  often  disregarded,  may  be  re- 
sorted to  when  it  tends  to  throw  light  upon  the  meaning  of 
the  language :  Commonwealth  v,  Kelley,  177  Mass.  221,  58 
N.  E.  691,  and  cases  cited;  Best  v.  Nagle,  182  Mass.  495,  65 
N.  E.  842;  Welsh,  Petitioner,  175  Mass.  68,  55  N.  E.  1043; 
Commonwealth  v.  Grant,  201  Mass.  458,  87  N.  E.  895.  This 
is  the  construction  of  the  statute  indicated  in  Smith  v.  Scottish 
Union  &  National  Ins.  Co.,  200  Mass.  50,  85  N.  E.  841,  and 
appears  to  be  in  harmony  w^ith  the  trend  of  decisions  else- 
where:  Connecticut  Mutual  Life  Ins.  Co.  v.  Schwenk,  94  U. 
S.  593,  24  L.  ed.  294;  McMaster  v.  Insurance  Co.,  55  N.  Y. 
222,  14  Am.  Rep.  239 ;  Miller  v.  Hartford  Ins.  Co.,  70  Iowa, 
704,  29  N.  W.  411;  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y. 
389,  33  N.  E.  475. 
Exceptions  sustained. 


Conditions  in  Policies  of  hisurance  as  to  the  Time  of  Giving  Notice 
of  loss,  accident  or  death  are  construed  reasonably  and  most  strongly 
against  the  insured.  If  the  condition  is  that  the  notice  must  be 
given  immediately  or  forthwith,  it  is  necessary  only  that  due  dili- 
gence be  exercised  and  notice  given  within  a  reasonable  time,  regard 
being  had  to  the  circumstances  surrounding  the  case:  Aetna  Life 
Ins.  Co.  V.  Fitzgerald,  165  Ind.  317,  112  Am.  St.  Rep.  223;  Woodmen 
Accident  Assn.  v.  Pratt,  62  Neb.  673,  89  Am.  St.  Eep.  777,  and  cases 
cited  in  the  cross-reference  note  thereto;  Ward  v.  Maryland  Casualtv 
Co.,  71  N.  H.  262,  93  Am.  St.  Eep.  514;  Horsfal  v.  Pacific  Mut.  Lite 
Ins.  Co.,  32  Wash.  132,  98  Am.  St.  Eep.  846;  Hatch  v.  United  States 
Casualty  Co.,  197  Mass.  101,  125  Am.  St.  Eep.  332;  Commonwealth 
V.  People's  Express  Co.,  201  Mass.  564,  131  Am.  St.  Eep.  416. 

The  Giving  of  Notice  and  the  Furnishing  of  Proof  of  death  are  sepa- 
rate acts.     But   the  proof  of  death,  seasonably  made,  may  serve  tiie 
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purpose  of  both  notice  and  proof,  because  the  formal  statement  of 
facts  made  in  the  proof  ordinarily  includes  all  the  information  im- 
parted by  the  notice.  But  a  mere  informal  notice  does  not  usually 
supply  the  place  of  formal  proof:  Da  Rin  v.  Casualty  Co.,  41  Mont. 
175,  137  Am.  St.  Eep.  709,  and  note. 


CLARKE  V.  COWAN. 

[206  Mass.  252,  92  N.  E.  474.] 

MORTGAGE — Covenant  to  Give  Partial  Release. — A  provision 
in  a  mortgage  of  a  large  number  of  lots  that  the  mortgagee  will 
"release  and  quitclaim  any  lot  upon  the  payment"  of  a  specified  sum 
is  with  the  mortgagor,  not  with  him  and  his  assigns,  and  must  be 
regarded  as  a  personal  agreement  for  his  benefit,  and  not  for  the 
benefit  of  anyone  claiming  through  or  under  him.     (pp.  388,  390.) 

MORTGAGE — Covenant  to  Give  Partial  Release. — A  provision 
in  a  mortgage  of  a  large  number  of  lots  that  the  mortgagee  will 
"release  and  quitclaim  any  lot  upon  the  payment"  of  a  specified  sum 
is  a  privilege  to  be  exercised  before  the  mortgage  debt  becomes  due 
according  to  the  terms  of  the  mortgage,      (pp.  388,  390.) 

MORTGAGE — Paxtial  Release — Second  Mortgage. — Where  the 
owner  of  a  large  number  of  lots  gives  a  mortgage  thereon  providing 
that  the  mortgagee  will  "release  and  quitclaim  any  lot  upon  the 
payment"  of  a  certain  sum,  and  afterward  gives  a  second  mortgage 
on  six  of  the  lots,  and  the  first  mortgagee  releases  a  part  of  the 
lots,  some  before  and  some  after  notice  of  the  second  mortgage,  and 
the  assignee  of  the  second  mortgage  forecloses  it  and  purchases  at 
the  sale,  he  can  redeem  from  the  first  mortgage  only  upon  paying 
such  amount  as  remains  due  thereon  after  such  deductions  as  he  is 
entitled  to  on  account  of  the  lots  released  after  the  first  mortgagee 
had  notice  of  the  second  mortgage,      (p.  390.) 

MORTGAGE — Record  of  Second  Mortgage  as  Notice. — The 
fact  that  a  second  mortgage,  covering  a  few  of  a  large  number  of 
lots,  is  on  record,  is  not  constructive  notice  of  it  to  the  holder  of 
the  first  mortgage  covering  all  the  lots.     (p.  391.) 

MORTGAGE — Partial  Release — Second  Mortgage. — Where  the 
owner  of  one  hundred  and  forty  lots  gives  a  mortgage  thereon  ])ro- 
viding  that  the  mortgagee  will  "release  and  quitclaim  any  lot  upon 
the  payment"  of  a  certain  sum,  and  afterward  gives  a  second  mort- 
gage on  six  of  the  lots,  and  the  first  mortgagee  releases  all  but  fortj^ 
of  the  lots  before  having  notice  of  the  second  mortgage,  and  twenty- 
eight  more  lots  after  notice,  leaving  twelve  lots,  including  the  six 
covered  by  the  second  mortgage,  and  the  assignee  of  the  second  mort- 
gage forecloses  it  and  purchases  at  the  sale,  the  amount  he  is  re- 
quired to  pay,  in  redeeming  from  the  first  mortgage,  is  determined 
by  deducting  from  the  balance  due  on  the  mortgage  such  proportion 
thereof  as  the  value  of  the  twenty-eight  lots  bears  to  the  value  of 
the  forty  lots.     (pp.  389,  391.) 

TENDER. — Ordinarily,  in  Case  of  Tender,  Judgment  will  be 
rendered  only  for  the  amount,  if  any,  which  the  plaintiif  recovers 
over  and  above  the  amount  tendered,     (p.  393.) 

B.  W.  Potter  and  P.  Potter,  for  the  plaintiff. 
H.  L.  Parker,  Jr.,  for  the  defendant. 
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258  MORTON,  J.  The  defendant  is  the  holder  and  owner 
of  what  was  originally  a  mortgage  on  one  hundred  and  forty 
lots  of  land  in  Worcester,  given  to  secure  the  payment  of  ten 
thousand  five  hundred  dollars,  on  demand,  after  five  years 
from  the  date  of  the  mortgage.  The  mortgage  is  dated  Octo- 
ber 15,  1897,  and  contains  a  provision  that  the  grantee  therein 
will  '"^release  and  quitclaim  any  lot  upon  the  payment  of  one 
hundred  and  fifty  dollars  per  lot  of  7,000  sq.  ft."  The  plain- 
tiff took  an  assignment  of  a  second  mortgage  on  six  of  the 
lots.  This  mortgage  was  dated  December  2,  1902,  and  was 
given  to  secure  the  payment  of  five  hundred  dollars  on  de- 
mand after  date.  It  was  assigned  to  the  plaintiff  March  7, 
1903,  and  the  master  found  that  the  defendant  had  no  actual 
notice  of  this  mortgage  until  March  14,  1903.  The  plaintiff 
subsequently,  on  June  20,  1905,  foreclosed  this  second  mort- 
gage and  became  the  purchaser  of  the  lots  at  the  foreclosure 
sale.  This  is  a  bill  by  him  to  redeem  these  lots  from  the 
defendant's  mortgage,  which  was  overdue  when  the  plaintiff 
took  his  assignment.  The  case  was  sent  to  a  master,  who 
found  that  the  plaintiff  was  entitled  to  redeem  or  to  have  the 
defendant's  mortgage  assigned  to  him  upon  paying  to  the 
defendant  sixteen  hundred  and  eighty-six  dollars  and  eighteen 
cents,  with  interest  at  the  rate  of  five  and  one-half  per  cent 
per  annum  from  March  14,  1903,  less  thirty  dollars  and 
ninety-nine  cents,  interest,  which  the  master  found  that  the 
defendant  had  received.  Both  ^^^  parties  file  exceptions 
to  the  report.  The  exceptions  were  overruled  and  a  decree 
was  entered  that  upon  payment  or  tender  of  sixteen  hundred 
and  eighty-six  dollars  and  eighteen  cents,  with  interest  at  the 
rate  of  five  and  one-half  per  cent  per  annum  from  March  14, 
1903,  less  thirty  dollars  and  ninety-nine  cents,  the  plaintiff 
was  entitled  to  have  the  defendant's  mortgage  assigned  to 
him.     From  this  decree  the  plaintiff  appealed. 

It  appeared  from  the  master's  report  that,  of  the  one 
hundred  and  forty  lots  which  were  originally  subject  to  the 
defendant's  mortgage,  one  hundred  had  been  released  by  the 
defendant  before  the  defendant  received  from  the  plaintiff 
notice  of  the  assignment  of  the  mortgage  on  the  six  lots  in 
(luestion.  It  further  appeared  that  of  the  forty  lots  remain- 
ing the  defendant  had  released  twenty-eight  since  receiving 
from  the  plaintiff  notice  of  the  assignment,  leaving  only 
twelve  lots,  including  the  six  belonging  to  the  plaintiff,  sub- 
ject to  the  mortgage. 

The  plaintiff  contends  that  he  is  entitled  to  redeem  upon 
payment  of  one  hundred  and  fifty  dollars  for  each  lot  of 
seven  thousand  square  feet,  according  to  the  terms  of  the 
mortgage  deed  held  by  the  defendant.  If  that  is  not  so,  then 
he  contends  that  he  is  entitled  to  an  assignment  of  the  mort- 
gage, either  upon  paying  to  the  defendant  what  shall  remaiih 
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after  deducting  from  the  balance  due  thereon  such  proportion 
thereof  as  the  total  value  at  the  date  of  the  mortgage  of  the 
lots  which  have  been  released  bears  to  the  total  value  as  of 
the  same  date  of  all  the  lots  covered  by  the  mortgage,  or 
upon  paying  to  the  defendant  what  shall  remain  after  de- 
ducting from  the  balance  due  on  the  mortgage  the  value  of 
the  lots  that  have  been  released  since  the  defendant  had  ac- 
tual notice  of  the  assignment  of  the  mortgage  on  the  six  lots 
to  the  plaintiff.  The  master  did  not  adopt  either  one  of  these 
methods  for  ascertaining  the  amount  to  be  paid  by  the  plain- 
tiff, lie  determined  the  amount  by  deducting  from  the  bal- 
ance due  on  the  mortgage  such  proportion  thereof  as  the 
value  of  the  twenty-eight  lots  released  by  the  defendant  after 
he  had  actual  notice  of  the  assignment  to  the  plaintiff  bore  to 
the  value  of  the  forty  lots  which  then  remained  subject  to  the 
mortgage. 

We  think  that  the  rulings  of  the  master  which  were  con- 
firmed by  the  court  were  right.  The  covenant  or  agreement 
on  the  -''^  part  of  the  mortgagee  in  regard  to  releasing  or 
quitclaiming  any  lot  of  seven  thousand  square  feet  upon  pay- 
ment of  one  hundred  and  fifty  dollars,  was  with  the  mort- 
gagor, not  with  him  and  his  assigns,  and  must  be  regarded, 
therefore,  as  a  personal  agreement  for  his  benefit,  and  not  for 
the  benefit  of  anvone  claiming  through  or  under  him:  Pierce 
V.  Kneeland,  16  Wis.  672,  84  Am.  Dec.  726 ;  1  Jones  on  :\Iort- 
gages,  3d  ed.,  sec.  79.  Moreover,  it  was,  we  think,  a  privilege 
to  be  exercised  before  the  mortgage  debt  became  due  accord- 
ing to  the  terms  of  the  mortgage.  Until  that  time,  except  for 
some  such  arrangement,  the  mortgagee  would  not  have  been 
bound  to  accept  any  payment  which  the  mortgagor  might 
desire  to  make,  and  when  the  mortgage  debt  became  due  there 
was  no  longer  any  necessity  for  the  continuance  of  the  agree- 
ment, since  the  mortgagor  could  pay  or  tender  the  entire 
amount  due  and  the  mortgagee  would  be  obliged  to  accept 
tiie  same :  See  Reed  v.  Jones,  133  Mass.  116.  In  Clark  v. 
Fontain,  135  Mass.  464,  144  Mass.  287,  10  N.  E.  831,  where 
it  was  held  that  the  "agreement  was  for  the  benefit  of  the 
estate  of  the  mortgagors,  and  the  right  to  enforce  it  p;issed 
to  purchasers  from  them,"  the  agreement  was  by  the  mortga- 
gee, "for  himself,  his  heirs,  executors,  administrators  and 
assigns  ....  with  the  grantors  [mortgagors]  their  legal 
representatives  and  assigns."  No  reference  was  made  either 
in  the  opinion  or  by  counsel  to  Reed  v.  Jones,  133  Mass.  116, 
or  to  the  fact,  if  material,  that  the  mortgage  was  overdue.  It 
follows  that  the  master  was  right  in  ruling  as  he  did  that  the 
plaint ifi'  could  redeem  only  upon  paying  such  amount  as  re- 
mained due  upon  the  mortgage  after  such  deductions  as  the 
plaiiitiff  was  entitled  to  have  made  on  account  of  the  lots  tliat 
liiid    been    released    by    the    defendant   after    he    had    actual 


June,  1910.]  Clarke  v.  Cowan.  391 

notice  of  the  mortf?a,i?e  \Le\d  by  the  plaintiff:  Taylor  v.  Por- 
ter, 7  Mass.  355;  Gibson  v.  Crehore,  5  Pick.  146;  Georsre  v. 
AVood.  9  Allen,  80,  85  Am.  Dec.  741.  The  fact  that  the  plain- 
tiff's mortg:age  was  on  record  was  not  constructive  notice  of 
it  to  the  defendant:  George  v.  Wood,  9  Allen,  80,  85  Am. 
Dee.  741. 

asa  The  question  then  is,  What  amount  is  the  plaintiff  enti- 
tled to  have  deducted  on  account  of  the  lots  that  were  released 
by  the  defendant  after  he  had  actual  notice  of  the  mortgage 
assigned  to  the  plaintiff?  So  long  as  the  defendant  had  no 
notice  of  any  subsequent  conveyance  by  the  mortgagor,  he 
was  under  no  obligation  to  anyone  in  regard  to  what  he  should 
or  should  not  release.  The  rights  of  the  parties  depend, 
therefore,  on  what  the  situation  was  when  the  defendant  re- 
■ceived  notice.  At  that  time  there  were  forty  lots,  including 
the  six  of  the  plaintiff's  which  w^ere  subject  to  the  defend- 
ant's mortgage.  These  were  all  bound  for  the  payment  of 
the  balance  due  on  it.  The  plaintiff  has,  however,  no  right 
to  be  put  in  a  better  position  by  reason  of  the  releases  which 
the  defendant  gave  after  he  had  notice  of  the  plaintiff's 
mortgage  than  he  otherwise  would  have  occupied.  If,  there- 
fore, the  balance  due  on  the  mortgage  is  abated  in  the  plain- 
tiff's favor,  in  the  proportion  which  the  value  of  the  lots 
released  by  the  defendant  since  he  had  notice  of  the  plain- 
tiff's mortgage  bears  to  the  value  of  the  whole  number  of  lots 
then  subject  to  the  defendant's  mortgage,  he  gets  all  that  he 
is  equitably  entitled  to.  This  was  the  rule  adopted  by  the 
master,  and  ^^"^  this,  as  we  understand  it,  is  the  rule  that  is 
stated  in  George  v.  Wood,  9  Allen,  80,  85  Am.  Dec.  741,  and 
in  Parkman  v.  Welch,  19  Pick.  231,  though  the  manner  in 
w^hich  the  rule  was  applied  in  the  latter  case  was  criticised 
in  George  v.  Wood,  9  Allen,  80,  85  Am.  Dec.  741.  If  the 
plaintiff  claimed  under  a  deed  which  conveyed  the  six  lots 
for  full  value  and  free  from  encumbrances,  the  case  might 
stand  differently:  Clark  v.  Fontain,  135  Mass.  464.  In  such 
a  case  equity  might  well  require,  in  accordance  with  the  doc- 
trine laid  down  in  regard  to  the  marshaling  of  assets,  that  the 
property  subject  to  the  defendant's  mortgage  should  be  so 
dealt  wdth  as,  if  possible,  to  relieve  the  plaintiff  from  any 
liability,  and  that,  if  the  defendant  released  any  of  the  prop- 
erty primarily  liable  for  the  mortgage  debt,  he  should  be 
charged  as  between  himself  and  the  plaintiff  with  the  full 
value  of  the  property  so  released.  ]\Iany  of  the  cases  referred 
to  in  2  Jones  on  JNIortgages,  section  1631,  will  be  found  to  be 
cases  of  this  nature.  In  the  ca.se  before  us  the  lots  held  by 
the  plaintiff  were  conveyed  subject  to  the  defendant's  mort- 
gage. The  master  found  that  the  value  of  the  lots  was  the 
same  at  the  time  when  the  defendant  received  notice  of  the 
plaintift"s  mortgage  that  it  was  at  the  date  of  the  defeadant'.'j 
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mortgage,  and  that  it  has  continued  to  be  the  same.  There  is 
therefore  no  occasion  to  determine  the  date  as  of  which  the 
value  should  be  taken  for  the  purpose  of  ascertaining  the 
amount  of  the  abatement  to  which  the  plaintiff  is  entitled, 
though  it  would  seem  as  if  it  should  be  as  of  the  date  when 
the  defendant  first  received  notice  of  the  plaintiff's  mortgage. 
In  Parlnnan  v.  "Welch,  19  Pick.  231,  as  pointed  out  in  George 
V.  Wood,  9  Allen,  80,  85  Am.  Dec.  741,  no  question  was  raised 
as  to  the  effect  or  necessity  of  notice  to  the  mortgagor,  and 
the  opinion  apparently  proceeded  on  the  ground  that  a  notice 
by  the  mortgagor  whenever  and  under  whatever  circum- 
stances given  operated  pro  tanto  as  a  payment  of  the  mort- 
gage debt  as  of  the  date  of  the  mortgage,  which  is  far,  we 
think,  from  being  universally  true. 

The  bill  as  originally  drawn  set  out  that  there  was  seventy- 
five  dollars  due  on  each  lot,  and  alleged  that  the  plaintiff  had 
tendered  the  same  with  interest  which  the  defendant  had  re- 
fused to  accept,  and  that  the  plaintiff  brought  the  sum  so  ten- 
dered into  court ;  and  prayed  that  an  account  might  be  taken 
of  the  amount  due  the  defendant  on  his  mortgage  on  said 
lots,  and  that  on  payment  of  ^^*  the  sum  found  due  the 
plaintiff  might  hold  said  lots  discharged  from  said  mortgage. 
Subsequently  the  bill  was  amended  so  as  to  allege  that  after 
lie  knew  of  the  assignment  to  the  plaintiff  the  defendant  had 
given  releases  of  lots  covered  by  his  mortgage  without  any 
consideration  therefor,  and  the  plaintiff  claimed  that  the  de- 
fendant should  account  therefor,  and  offered  to  pay  to  the 
defendant  what  should  be  found  to  be  fair  and  reasonable 
under  all  the  circumstances.  In  his  brief  the  plaintiff  states 
that  on  September  2,  1909,  after  the  master's  report  had  been 
filed,  the  defend?(nt  received  from  the  clerk  the  amount  of 
four  hundred  and  ninety-five  dollars,  which  was  the  sum  that 
had  been  paid  into  court  by  the  plaintiff;  and  he  contends 
that  that  amount  should  be  taken  into  account  in  determin- 
ing what  is  to  be  paid  to  the  defendant.  If  the  fact  is  as 
stated,  the  amount  so  received  by  the  defendant  could  not 
liave  been  taken  into  account  by  the  master  in  fixing  upon 
what  was  to  be  paid  by  the  plaintiff,  and,  as  the  decree  fol- 
lows the  findings  of  the  master,  it  would  seem  that  it  could 
not  have  been  taken  into  account  by  the  court  in  entering 
the  final  decree.  But  the  decree  was  not  entered  till  Sep- 
tember 22d,  and  if  the  plaintiff  had  notice  of  the  payment 
of  the  money  to  the  defendant  on  September  2d,  he  had  am- 
ple time  to  bring  the  matter  to  the  attention  of  the  court  by 
a  motion  to  recommit  the  report  to  the  master,  or  in  such 
other  manner  as  he  might  be  advised.  It  does  not  appear 
wlien  the  plaintiff  first  learned  of  the  payment  to  the  defend- 
;!iit,  or  why  the  matter  was  not  brought  to  the  attention  of 
tlie  court  before  the  entry  of  the  final  decree.     As  the  east,' 
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stands,  no  question  of  tender  is  before  us.  But  if  the  fact* 
are  as  stated  by  the  plaintiff  and  no  allowance  has  been  made 
for  the  sum  paid  into  court  by  the  plaintiff  and  received  by 
the  defendant,  it  would  be  manifestly  unjust  to  affirm  the 
decree  as  it  stands.  Ordinarily,  in  a  case  of  tender,  judg- 
ment will  be  rendered  only  for  the  amount,  if  any,  which  the 
plaintiff  recovers  over  and  above  the  amount  tendered: 
Boyden  v.  Moore,  5  Mass.  365 ;  Williams  v.  Ingersoll,  12  Pick. 
345.  But  as  already  pointed  out,  that  does  not  seem  to  have 
been  the  case  here,  and  the  attention  of  the  court  does  not 
appear  to  have  been  called  to  the  matter  in  any  way.  Al- 
though the  amount  tendered  was  at  the  rate  of  seventy-five 
dollars  per  lot  and  interest,  for  which  the  plaintiff  claimed 
to  be  entitled  to  redeem,  the  bill  as  originally  ^^*^  drawn 
and  as  amended  contained  an  offer  to  pay  what  was  found  to- 
be  due.  and  must  be  regarded,  we  think,  as  a  bill  to  redeem 
generally.  The  receipt  of  the  money  tendered  did  not,  there- 
fore, prevent  the  defendant  from  contending  that  more  was 
due  him. 

If  the  parties  can  agree  within  ten  da^-s  on  the  sum  to  be 
deducted  from  the  amount  named  in  the  decree,  or  if  the 
defendant  consents  to  the  deduction  of  the  amount  tendered 
and  interest  from  the  time  when  the  money  was  received  by 
the  defendant,  the  decree  may  be  modified  accordingly,  and,, 
as  modified,  affirmed.  Otherwise  the  plaintiff's  exceptions  to 
the  master's  report  will  be  overruled,  the  decree  set  aside,  and 
the  case  stand  for  hearing  as  to  what  amount,  if  any,  shall  be 
deducted  by  reason  of  the  alleged  receipt  by  the  defendant 
of  the  money  tendered  by  the  plaintiff,  and  the  entry  of  such 
decree  as  the  facts  found  in  relation  thereto  will  warrant. 

So  ordered. 


A  Mortgagee  hy  Heleasing  Several  Parcels  of  Land  from  His  Mortgage 
does  not  discharge  therefrom  another  parcel  of  land  sold  by  the  mort- 
gagor prior  to  such  release,  when  he  has  no  notice  of  the  sale  or 
that  the  purchaser  thereunder  is  claiming  rights  sufficient  to  put  a 
reasonably  prudent  man  on  notice,  and  the  record  of  such  purchaser's 
deed  is  not  sufficient  as  constructive  notice  of  such  mortgage:  Baien 
V.  Lewis,  130  Mich.  567,  97  Am.  St.  Eep.  499.  See,  also,  Hibernia 
Sav.  &  L.  Soc.  V.  Thornton,  109  Cal.  427,  50  Am.  St.  Rep.  52. 

If,  After  a  Coiweyance  of  Mortgaged  Premises  hy  the  Mortgagor  by 
deed  containing  a  covenant  against  encumbrances,  the  mortgagee, 
without  notice  of  such  deed,  releases  a  portion  of  the  mortgaged 
premises  from  the  lien  of  the  mortgage  without  the  knowledge  or 
consent  of  the  mortgagor,  the  latter  is  thereby  released  and  dis- 
t'harged  from  further  liability  for  the  mortgage  debt:  Meigs  v. 
Tunnicliffe,  214  Pa.  495,  112  Am.  St.  Rep.  769.  See,  also,  Woodward 
V.  Brown,  119  Cal.  283,  63  Am.  St.  Rep.  108. 

The  Mortgaged  Premises  Constitute  tlie  Prim-ary  Fund  Out  of  Which 
the  mortgage  debt  is  to  be  paid,  and  the  mortgagee  cannot  arbitrarily 
release  portions  of  the  premises  for  loss  than  their  actual  value  with- 
out the  consent  of  the  mortgagor,  and,  if  he  does  so,  he  must,  on  for'^- 
closure,  credit  the  mortfii^oi-  wi!:h  the  value  of  the  premises  released: 
Woodward  v.  Brown,   119  Cal.  283,  63  Am.  St.  Eep.  108. 
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ROGERS  V.  ABBOT. 

[206  Mass.  270,  92  N.  E.  472.] 

BANKRUPTCY. — ^An  Assignment  by  a  Receiver  Appointed  in 

bankruptcy  of  "all  bills  receivable"  includes  a  judgment  recovered 
by  the  bankrupt  for  the  price  of  a  machine  sold  by  him,  the  judg- 
ment having  been  recovered  before  the  assignment,  and  neither  the 
receiver  nor  the  assignee  knowing  that  the  claim  had  been  reduced 
to  judgment  when  the  assignment  was  made.      (p.  395.) 

BANKRUPTCY. — An  Assignment  by  a  Receiver  Appointed  in 
bankruptcy  of  "all  bills  receivable"  includes  a  judgment  recovered 
by  the  bankrupt  for  the  price  of  a  machine  sold  by  him,  and  also 
transfers  the  right  to  sue  on  a  bond  given  to  dissolve  an  attachment 
in  the  action  wherein  the  judgment  was  recovered,     (p.  395.) 

ASSIGNMENT— Suit  in  Name  of  Assignee  of  Chose.— The  as- 
signee of  a  chose  in  action,  under  an  assignment  not  in  writing  as 
required  by  Eevised  Laws,  chapter  173,  section  4,  cannot,  if  objec 
tion  is  made,  sue  in  his  own  name.     (pp.  395,  396.) 

BANKRUPTCY.— A  General  Assignment  for  the  Benefit  of 
Creditors  is,  under  the  federal  bankruptcy  act,  an  act  of  bankruptcy 
and  void,  and  the  title  to  the  property  vests  in  the  trustee,     (p.  396.) 

BANKRUPTCY — Sale  of  Perishable  Property. — Where  a  bank- 
ruptcy court  orders  property  in  the  hands  of  a  receiver  to  be  sold 
because  perishable,  and  the  sale  is  made  on  that  ground,  and  is  con- 
firmed by  the  court  on  the  petition  of  the  trustee,  it  is  not  necessary 
to  state  the  grounds  on  which  the  property,  taken  as  a  whole,  was 
■considered  to  be  in  the  nature  of  perishable  property,     (p.  396.) 

ASSIGNMENT.— The  Question  Whether  a  Claim  is  Covered  by 
an  assignment  is  a  question  of  law  for  the  judge,  but  error  in  sub- 
mitting it  to  the  jury  is  harmless  if  they  decide  rightly,     (p.  396.) 

BANKRUPTCY. — ^Until  a  Discharge  in  Bankruptcy  is  Granted 
and  is  pleaded  as  a  defense,  no  question  arises  as  to  the  debt  sued 
on  being  or  not  being  provable,      (p.  397.) 

BANKRUPTCY. — If  Defendants,  Going  to  Trial  Before  Obtain- 
ing their  discharge  in  bankruptcy,  wish  to  plead  their  discharge  as  a 
bar,  they  should  move  for  a  continuance  to  see  if  they  procure  a  dis- 
charge, and  if  they  do,  they  should  plead  it.  They  are  not  entitled 
as  of  right  to  a  stay  of  proceedings  after  they  are  adjudicated  bank- 
rupts,    (p.  397.) 

ATTACHMENT. — There  is  a  Breach  of  a  Bond  Given  to  Dis- 
solve an  attachment,  on  the  sureties  failing  to  pay  the  amount  of  the 
judgment  within  thirty  days  after  its  date.     (p.  397.) 

ATTACHMENT. — The  Limit  of  the  Liability  of  Sureties  on  a 
bond  given  to  dissolve  an  attachment  is  the  penal  sum  named  therein 
and  damages  for  the  detention  thereof,  and  this  is  the  largest  sum 
for  which  judgment  can  be  entered  and  execution  issued,     (pp.  397,  398.) 

E.  M.  Brooks,  for  the  defendants. 

E.  R.  Hall,  for  the  plaintiff. 

'-^'^  LORIXG,  J.  This  is  an  action  against  the  sureties  on 
a  bond  to  dissolve  an  attachment.  The  attachment  (which 
was  dissolved)  was  made  in  an  action  bronirht  by  the  Holmes 
and  Blanehard  Company  on  August  12,  1898.  to  recover  "the 
price  of  a  machine  sold  by"  that  company  to  the  Philadei- 
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phia  and  Boston  Face  Brick  Company.  The  defendant  in 
the  original  action  (in  which  the  bond  to  dissolve  was  given) 
was  defaulted,  ^"  and  judgment  against  it  in  the  sum  of 
nine  hundred  and  one  dollars  and  fifty-six  cents  was  entered 
on  November  7,  1904.     That  judgment  has  not  been  paid. 

The  writ  in  the  case  at  bar  was  sued  out  on  April  4,  1907. 
The  declaration  counted  on  the  failure  to  pay  the  judgment 
of  November  7,  1904,  within  thirty  days  after  its  date.  The 
action  was  brought  by  the  plaintiff  in  his  own  name  as  as- 
signee of  the  Holmes  and  Blan chard  Company  (the  obligee 
named  in  the  bond)  under  an  assignment  dated  March  14, 
1905,  made  by  the  receiver  of  its  property  appointed  by  the 
United  States  district  court  in  bankruptcy  proceedings. 

The  defendants'  first  contention  is  that  the  claim  sued  on 
is  not  covered  by  this  assignment.  The  assignment  trans- 
ferred to  the  plaintiff  (inter  alia)  "all  .  .  .  .  bills  receiv- 
able" of  the  Holmes  and  Blanchard  Company.  The  claim 
on  which  the  judgment  against  the  Face  Brick  Company  (the 
principal  defendant  in  the  action  in  which  the  bond  to  dis- 
solve was  given)  was  a  debt  due  for  the  sale  of  a  machine 
sold  by  the  Holmes  and  Blanchard  Company  to  the  Face 
Brick  Company.  Such  a  debt  is  a  bill  receivable  of  the 
Holmes  and  Blanchard  Company.  The  only  doubt  on  the 
point  arises  from  the  fact  that  this  claim  had  been  reduced 
to  judgment  before  the  assignment.  The  explanation  of  the 
terms  used  in  the  assignment  seems  to  be  that  neither  the 
receiver  of  the  Holmes  and  Blanchard  Company  (the  as- 
signor) nor  the  plaintiff  (the  assignee)  knew  that  it  had  been 
reduced  to  judgment.  This  fact  was  testified  to  in  terms  and 
was  not  contradicted.  We  are  of  opinion  that  this  bill  receiv- 
able was  covered  by  the  assignment,  although  it  had  been 
reduced  to  judgment. 

The  next  objection  set  up  is  that  the  chose  in  action  as- 
signed was  the  bill  receivable  and  that  sued  on  is  the  bond  to 
dissolve.  But  the  bond  to  dissolve  took  the  place  of  the  lien 
acquired  by  the  attachment  on  the  property  attached,  and  the 
lien  acquired  by  the  attachment  was  security  for  payment 
of  the  judgment  recovered  in  the  action  to  collect  the  bill 
receivable  assigned  to  the  plaintiff.  Being  security  for  the 
"bill  receivable"  assigned  to  the  plaintiff,  it  passed  to  him 
as  an  incident  to  the  "bill  receivable,"  under  the  familiar 
rule  applied  in  cases  like  I\Iorris  v.  Bacon,  123  Mass.  58,  25 
Am.  Lep.  17 ;  Commonwealth  v.  Globe  Investment  Co.,  168 
Mass.  80,  46  N.  E.  410;  French  v.  Hall,  198  Mass.  147,  84 
N.  E.  438,  16  L.  R.  A.,  N.  S.,  205.  If  the  defendants  had 
taken  the  objection  that  under  these  circumstances  the 
'^''^  action  could  not  be  maintained  in  the  plaintiff's  name  as 
assignee  because  the  chose  in  action  sued  on  had  not  been 
assigned  in  writing  as  required  by  Revised  Laws,  chapter  17:5, 


396  138  American  State  Reports.  [Mass, 

section  4,  the  objection  would  have  had  to  be  sustained.  But 
that  objection  was  not  taken  in  any  one  of  the  thirty-nine 
rulings  requested  by  the  defendants. 

The  next  objection  taken  by  the  defendants  is  that  the  re- 
ceiver was  not  authorized  to  make  this  assignment.  The 
receiver  was  in  terms  authorized  to  make  an  assignment  of 
the  bills  receivable.  This  objection,  therefore,  resolves  itself 
into  the  authority  of  the  court  to  authorize  the  receiver  to 
assign  this  bill  receivable. 

The  defendants  contend  that  there  was  no  evidence  of  a  for- 
mal transfer  by  the  common-law  assignees  to  the  receiver  in 
bankruptcy,  and  for  that  reason  that  this  bill  receivable  did 
not  pass  under  the  assignment  to  the  plaintiff.  A  general 
assignment  for  the  benefit  of  creditors  is  in  terms  made  an 
act  of  bankruptcy  by  United  States  Statutes  of  1898,  chapter 
541,  and  is  a  fraud  on  the  act  (see  section  3  [4] ),  and  so  void 
(see  section  67  [e] ).  Of  this  there  is  no  doubt,  and  it  is  rec- 
ognized in  Redely  v.  Raymond,  194  Mass.  367,  80  N.  E.  484, 
cited  by  the  defendants  to  the  contrary.  Title  to  all  prop- 
erty which  passed  to  common-law  assignees  vests  in  the 
trustee  by  force  of  United  States  Statutes  of  1898,  chapter 
541,  section  70. 

The  next  contention  is  that  a  receiver  cannot  be  authorized 
to  make  such  a  sale.  The  bankruptcy  court  can  appoint 
receivers  to  take  possession  of  all  property  the  title  to  which 
would  vest  in  the  trustee  (U.  S.  Stats.  1898,  c.  541,  sec.  2 
[3]),  and  may  order  a  sale  of  the  property  in  the  hrinds  of 
receivers,  if  it  is  perishable.  The  sale  here  in  question  was 
made  on  that  ground.  But  it  was  afterward  confirmed  by 
the  court  on  a  petition  by  the  trustee.  For  that  reason  it  is 
not  necessary  to  state  the  grounds  on  which  the  property  of 
this  bankrupt,  taken  as  a  whole,  was  considered  to  be  in  the 
nature  of  perishable  property. 

This  brings  us  to  the  exception  to  the  ruling  under  which 
the  judge  submitted  to  the  jury  the  question  whether  the 
assignment  covered  this  bill  receivable. 

Both  the  plaintiff  and  the  receiver  testified  without  objec- 
tion that  in  the  sale  by  the  receiver  to  the  plaintiff  each  had 
in  mind  ^''^  this  claim;  and  the  presiding  judge  submitted 
to  the  jury  as  a  question  of  fact  the  question  whether  this 
claim  was  covered  by  this  assignment  on  this  testimony  and 
on  the  other  evidence.  The  defendants'  complaint  is  that  in 
submitting  this  question  to  the  jury  he  misstated  the  evi- 
dence. But  that  is  of  no  consequence  even  if  it  be  true.  The 
question  whether  this  claim  was  or  was  not  covered  by  the 
assignment  was  a  question  of  law  and  should  have  been  deter- 
mined by  the  judge.  The  jury  decided  it  rightly-,  and  so  the 
defendants  were  not  harmed:  Ricker  v.  Cutter,  8  Gray,  248; 
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Smith  V.  Faulkner,  12  Gray,  251 ;  Marble  v,  Moore,  102  Mass. 
443;  Goodnow  v.  Davenport,  115  Mass.  568. 

The  next  exception  argued  by  the  defendants  is  to  the  rul- 
ing of  the  presiding  judge  that  the  claim  here  sued  on  was 
not  provable  as  a  debt  in  the  bankruptcy  proceedings  against 
them.  But  whether  the  judge  was  right  or  wrong  in  that 
matt-er  is  again  of  no  consequence.  The  defendants  went  to 
trial  before  obtaining  a  discharge  in  bankruptcy.  Until  a 
-discharge  is  granted  and  is  pleaded  as  a  defense,  no  question 
arises  as  to  the  debt  sued  on  being  or  not  being  provable.  If 
the  defendants  had  wished  to  plead  their  discharge  in  bank- 
ruptcy as  a  bar,  they  should  have  moved  for  a  continuance  to 
■nee  whether  they  procured  a  discharge,  and  if  they  did  obtain 
one,  they  should  have  pleaded  it.  The  bankrupt  is  not  en- 
titled as  of  right  to  a  stay  of  proceedings  after  he  is  adjudi- 
cated a  bankrupt:  Rosenthal  v.  Nove,  175  Ma,ss.  559,  78 
Am.  St.  Rep.  512,  56  N.  E.  884;  Feigenspan  v.  McDonnell, 
201  Mass.  341,  87  N.  E.  624.  In  the  case  at  bar,  the  defend- 
ants by  an  amendment  to  their  answer  in  the  present  action 
on  the  bond  filed  and  allowed  on  February  5,  1908,  pleaded 
that  they  were  adjudicated  bankrupts  on  May  11,  1903,  five 
years  before.  If  the  debt  was  provable  in  bankruptcy  and  sd 
would  have  been  barred  by  a  discharge,  the  defendants  did 
not  take  the  proper  steps  to  plead  that  defense:  See  in  this 
connection,  Hackett  v.  American  Legion  of  Honor,  206  Mass. 
139,  92  N.  E.  133. 

After  a  verdict  for  the  penal  sum  of  the  bond  had  been 
found  by  the  jury  "the  court  ordered  that  a  finding  or  judg- 
ment be  entered  for  the  plaintiff  in  the  sum  of  nine  hundred 
and  one  dollars  and  fifty-six  cents,  and  interest  thereon  from 
thirty  days  after  November  7,  1904."  We  construe  ^''^  this 
to  be  an  order  under  Revised  Laws,  chapter  177  for  issu- 
ing execution  in  the  sum  stated.  There  was  a  breach  of  the 
bond  on  the  sureties'  failing  to  pay  the  amount  of  the  judg- 
ment within  thirty  days  after  its  date :  Wright  v.  Quirk,  105 
Mass.  44;  Campbell  v.  Brown,  121  Mass.  516.  See,  also,  in 
this  connection,  Watertown  Ins.  Co.  v.  Simmons,  131  Mass. 
85,  41  Am.  Rep.  56;  Welch  v.  Walsh,  177  Mass.  555,  83  Am. 
St.  Rep.  302,  59  N.  E.  440,  52  L.  R.  A.  782.  Execution, 
therefore,  could  be  properly  awarded  in  the  sum  adopted  by 
the  court  if  it  did  not  exceed  the  amount  for  which  judgment 
is  to  be  entered  on  the  verdict.  The  limit  of  the  defendants' 
liability  as  sureties  on  the  bond  (and  therefore  the  largest 
sum  for  which  judgment  can  be  entered)  is  the  penal  sum 
one  thousand  dollars,  and  damages  for  the  detention  thereof: 
Harris  v.  Clap,  1  Mass.  308,  2  Am.  Rep.  27;  Warner  v. 
Thurlo.  15  Ma.ss.  154;  Bank  of  Brighton  v.  Smith,  12  Allen. 
243.  90  Am.  Dec.  144.  The  amount  for  which  execution 
should  issue  would  have  been  nine  hundred  and  one  dollars 
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and  fifty-six  cents,  with  interest  from  November  7,  1904,  had 
not  that  sum  exceeded  the  amount  for  which  judgment  can 
be  entered,  namely,  one  thousand  dollars,  with  interest  from 
April  4,  1907. 

It  follows  that  unless  the  plaintiff  remits  the  amount  of 
the  excess  for  which  execution  was  ordered  beyond  the  amount 
for  which  judgment  can  be  entered,  the  exception  to  the 
order  for  which  execution  is  to  issue  must  be  sustained,  and 
that  all  other  exceptions  must  be  overruled. 

So  ordered. 


A  Court  in  Which  a  Suit  Against  a  Banl-rupt  is  Fending  is  not,  after 
the  adjudication  of  bankruptcy,  bound  to  stay  further  proceedings 
therein,  though  it  may  do  so  if  justice  so  requires;  the  action  is  not 
absolutely  barred,  and  the  court  has  power  to  proceed  to  judgment. 
Hence  if  after  verdict,  and  before  judgment,  the  defendants  are 
adjudicated  bankrupts  under  the  United  States  bankruptcy  act,  and 
thereafter  they  file  a  suggestion  of  that  fact  and  move  that  all  pro- 
ceedings be  stayed,  the  court  has  power  to  deny  such  motion  and  to 
direct  the  entry  of  a  special  judgment  to  enable  the  plaintiff  to  pro- 
ceed against  the  sureties  upon  a  bond  to  dissolve  an  attachment,  given 
more  than  four  months  before  the  bankruptcy:  Bosenthal  v.  Nove,  175 
Mass.  559,  78  Am.  St.  Rep.  512. 


DAVIS  V.  McGRAW. 

[206  Mass.  294,  92  N.  E.  332.] 

ADOPTION — Whether  Accomplished,  by  One  Spouse  Alone. — 
There  is  no  such  thing  in  Massachusetts  as  an  adoption  by  one  spouse 
alone,  if  both  are  living  at  the  time  of  the  adoption,     (p.  399.) 

ADOPTION — Necessity  of  Both  Spouses  Joining  Petition. — In 
order  that  the  probate  court  may  have  jurisdiction  to  act  in  adop- 
tion proceedings,  it  is  necessary,  where  husband  and  wife  are  both 
living  and  each  is  competent  to  join  in  the  petition,  that  both  should 
sign  it.     (p.  399.) 

ADOPTION — Failure  of  Wife  to  Join  in  Petition. — Where  the 
wife  of  the  petitioner  in  adoption  proceedings  is  living  and  compe- 
tent, her  joinder  in  the  petition  is  a  condition  precedent  to  the  power 
of  the  court  to  consider  the  case,  and  if  she  does  not  so  join,  the 
decree  of  adoption  is  void.      (p.  399.) 

BENEFIT  SOCIETY — Payment  to  Person  not  Entitled. — Pay- 
ment by  a  benefit  society  to  a  person  not  entitled  thereto  is  no  de- 
fense to  a  suit  by  the  person  who  is  entitled  to  the  benefit,     (p.  400.) 

Bill  against  a  benefit  society  and  Lucy  D.  McGraw  to  obtain 
the  amount  payable  under  a  benefit  certificate  issued  to 
Frederick  H.  Davis,  and  alleged  to  have  been  wrongfully 
[taid  by  the  defendant  society  to  the  defendant  ^NfcGraw, 
Avho  was  named  as  the  beneficiary  in  the  benefit  certiticite, 
and  who  claimed  to  be  the  adopted  daughter  of  Davis.     The 
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plaintiff,  Elizabeth  E.  Davis,  was  the  widow  of  said  Davis, 
and  the  special  administratrix  of  his  estate. 

W.  H.  Lewis,  A.  P.  Gay  and  J.  L.  Dyer,  for  the  plaintiff. 

H.  G.  Sleeper,  for  the  Grand  Lodge,  Ancient  Order  of 
United  Workmen  of  Massachusetts,  submitted  a  brief. 

M.  M.  Johnson  filed  a  brief  by  leave  of  court. 

^y^  HAMMOND,  J.  The  first  question  is  whether  the  de- 
cree of  adoption  of  Lucy  D.  McGraw  was  absolutely  void  for 
want  of  jurisdiction  of  the  court. 

The  petition  for  the  adoption  was  by  Frederick  H.  Davis 
alone.  In  the  petition  he  represents  himself  as  a  widower 
and  prays  for  leave  to  adopt  Lucy  D.  McGraw.  The  decree 
is  that  from  its  date  "said  child  shall  to  all  legal  intents  and 
purposes  be  the  child  of  said  petitioner."  As  a  matter  of 
fact,  the  petitioner  had  a  wife  still  living,  who  had  no  knowl- 
edge of  these  proceedings  until  a  few  days  after  the  death 
of  the  member,  which  occurred  about  six  months  after  the 
decree.  That  it  was  at  least  voidable  as  against  the  widow 
there  is  no  doubt.  But  was  it  absolutely  void  so  far  as  re- 
spects the  acts  of  the  society  done  in  reliance  thereon? 

The  law  of  adoption  is  purely  a  creature  of  statute.  Revised 
Laws,  chapter  154,  section  1,  provides  that  a  person  of  full 
age  may  petition  the  probate  court  for  leave  to  adopt  as  his 
child  another  person  younger  that  himself,  with  some  excep- 
tions not  here  material,  but  that  if  the  petitioner  has  a  hus- 
band or  wife  living  who  is  competent  to  join  in  the  petition, 
such  husband  or  wife  shall  join  therein,  and  upon  adoption 
the  child  shall  in  law  be  the  child  ^^^  of  both.  There  is  no 
such  thing  in  this  commonwealth  as  an  adopted  child  of  one 
spouse  alone,  if  husband  and  wife  are  both  living  at  the  time 
of  the  adoption.  The  child  is  the  child  of  both,  and  so  should 
the  decree  run.  In  the  present  case  there  was  a  wife  com- 
petent to  join  in  the  petition.  The  decree,  therefore,  does 
not  conform  to  the  law,  and  is  not  such  a  decree  as  the  court 
had  the  power  to  make. 

But  the  objection  to  the  validity  of  the  decree  goes  deeper. 
In  order  that  the  police  court  shall  have  jurisdiction  to  act 
it  is  necessary,  where  husband  and  wife  are  both  living  and 
each  is  competent  to  join  in  the  petition,  as  was  the  case  here, 
that  both  should  sign  the  petition.  The  joinder  of  the  wife 
is  a  condition  precedent  to  the  power  of  the  court  to  consider 
the  case.  The  court  not  having  jurisdiction,  the  decree  was 
absolutely  void,  and  of  itself  furnished  no  protection  to  any- 
one acting  under  it.  even  although  acting  in  good  faith : 
Jochumsen  v.  Suffolk  Savings  Bank,  3  Allen,  87,  and  cases 
eited.  See,  also,  Purinton  v.  Janirock,  195  Mass.  187,  80  X. 
E.  802,  18  L.  R.  A.,  N.  S.,  1)2G.     There  is  nothing  in  Ross 
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V.  Ross,  129  Mass.  243,  37  Am.  Rep.  321,  inconsistent  with 
this  conclusion.  There  is  no  contention  that  McGraw  cam'^ 
within  any  class  of  beneficiaries  prescribed  by  the  statute  if 
the  decree  was  void. 

Here,  then,  is  a  case  where  the  only  lej^al  beneficiary, 
namely,  the  father  of  the  member,  died  before  the  member, 
and  there  never  was  any  other  legal  designation.  Section  7 
of  Law  XVIII  of  the  by-laws  provides  that  "if  all  the  bene- 
ficiaries shall  die  during  the  lifetime  of  the  member,  and  he 
shall  have  made  no  other  legal  designation,  and  he  shall  leave 
a  widow,  and  no  minor  children  surviving  him,  the  benefit 
shall  be  paid  to  his  widow."  There  are  no  minor  children, 
and  by  the  plain  language  of  the  by-law  the  plaintiff,  as  the 
widow,  is  entitled  to  the  benefit:  See  American  Legion  of 
Honor  V.  Perry.  140  Mas.s.  580,  5  N.  E.  634;  Elsey  v.  Odd 
Fellows'  Mutual  Relief  Assn.,  142  Mass.  224,  7  N.  E.  884; 
Doherty  v.  A.  0.  Widows'  &  Orphans'  Fund,  176  Mass.  285, 
57  N.  E.  463,  and  cases  cited.  The  fact  that  the  defendant 
society  has  paid  the  money  to  Mrs.  McGraw,  who  was  not  en- 
titled to  it,  is  no  defense:  Tvler  v.  Odd  Fellows'  Mutual 
Relief  Assn.,  145  Mass.  134,  13  N.  E.  360;  Jochumsen  v. 
Suffolk  Savings  Bank,  3  Allen,  87;  Loring  v.  Folger,  7 
Gray,  505. 

In  this  case  we  have  been  favored  by  a  brief,  filed  by  the 
permission  ^^^  of  the  court,  by  an  amicus  curiae,  which  we 
have  carefully  examined. 

The  conclusion  to  which  we  have  come  renders  it  unneces- 
sary to  consider  the  other  grounds  upon  which  the  plaintiff 
relies  in  support  of  the  case. 

Decree  for  the  plaintiff. 


The  Adoption,  by  One  Person  of  the  Child  of  Another  is  the  subject 
of  a  note  to  Van  Matre  v.  Sankey,  39  Am.  St.  Rep.  210.  It  has  been 
decided  that  a  wife  is  not  a  party  to,  nor  in  any  way  bound  by,  the 
adoption  of  a  child  by  her  husband  when  she  does  not  join  in  the 
proceedings  therefor:  Carroll's  Estate,  219  Pa.  440,  123  Am.  St.  Rep. 
673;  and  that  if  a  parent  is  not  a  party  to,  and  has  no  actual  or  con- 
structive notice  of,  proceedings  wherein  a  decree  for  the  adoption  of 
his  child  is  rendered,  he  is  entitled  to  collaterally  attack  such  decree 
by  habeas  corpus  to  recover  the  possession  of  his  child:  Beatty  v. 
Davenport,  45  Wash.  555,  122  Am.  St.  Rep.  937. 
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BEAUCAGE  v.  MERCER. 

[206  Mass.  492,  92  N.  E.  774.] 

NEGLIGENCE  —  Operating    Automobile  —  Joint    Enterprise. — 

Where  two  persons  are  engaged  in  a  joint  enterprise  in  operating  an 
automobile,  the  contributory  negligence  of  one  will  bar  a  recovery 
bv  either,  if  it  is  in  a  matter  within  the  scope  of  the  joint  agreement, 
(p.  40^.) 

NEGLIGENCE — Towing  Automobile — Instructions. — Where  a 
plaintiff  charges  negligence  in  the  management  of  a  towing  automo- 
bile, and  also  negligence  in  the  manner  of  hitching  the  cars  together, 
and  there  is  evidence  warranting  a  finding  of  either  kind  of  negli- 
gence, an  instruction  is  erroneous  which  authorizes  the  jury  to  find 
for  the  defendant,  even  if  the  accident  was  due  not  to  the  defective 
hitching,  but  solely  to  the  manner  in  which  the  towing  car  was  man- 
aged,     (p.  403.) 

AGENCY. — If  the  Authority  of  an  Agent  of  the  Proprietor  of 

a  Garage  is  limited  to  the  selection  of  only  the  necessary  number  of 
men  to  take  charge  of  a  car  sent  out  to  tow  in  a  disabled  car,  and 
he  selects  more,  the  surplus  men  cannot  be  regarded  as  the  servants 
of  the  proprietor  for  whose  negligence  he  will  be  liable;  but  if  the 
agent  is  empowered  to  send  as  many  men  as  he  thinks  necessary,  and 
sends  such  men  as  he  thinks  necessary,  but  more  than  in  fact  are 
necessary,  all  the  men  so  sent  are  the  servants  of  the  proprietor, 
whether  or  not  they  are  in  fact  needed,     (p.  404.) 

NEGLIGENCE — Evidence    of    Speeding    of    Automobile. — The 

fact  that  someone  "is  concerned"  or  frightened  by  the  speed  of  the 
vehicle  furnishes  no  reliable  guide  as  to  the  rate  of  speed,     (p.  404.) 

AGENCY — Evidence  of  Scope  of  Authority. — On  the  issue  of 
the  scope  of  an  agent's  authority,  a  witness  may  tell  what  he  saw  the 
agent  do,  but  not  state  the  inferences  he  drew  therefrom,     (p.  404.) 

Two  actions  in  tort  against  W.  J.  JMercer,  the  proprietor  of 
a  garage,  the  first  being  by  J.  H.  D.  Beaucage  for  injuries  to 
liis  person  and  to  his  automobile,  and  the  second  being  by  John 
A.  Gilbert  for  personal  injuries.  It  appears  that  the  plain- 
tiffs were  riding  together  in  Beaucage 's  automobile,  which 
was  kept  at  the  defendant's  garage,  and  became  disabled  on 
the  road.  Samuel  J.  Tremblay,  Ovelia  Tremblay  and  two 
others  came  out  in  an  automobile  to  tow  in  the  disabled  car. 
The  cars  were  hitched  together,  and  on  the  way  in  the  Beau- 
cage car  struck  a  telephone  pole  and  the  injuries  complained 
of  resulted. 

One  Revort,  an  employee  of  the  defendant,  in  connection 
with  proof  of  the  agency  of  one  Eagen,  who  answered  a  tele- 
phone call  for  a  car  to  go  out  to  the  disabled  machine,  was 
asked  on  direct  examination,  "Can  you  state  who  was  in 
charge  there?"     An  objection  to  the  question  was  sustained. 

The  jury  returned  a  verdict  for  the  defendant  in  each  of 
the  ca.ses,  and  the  plaintiffs  alleged  exceptions. 

J.  Barker,  for  tlie  plaintiffs. 

J.  Fallon,  for  tlie  defendant. 

Am.  St.  Reo..  V..1.  138 — 26 


402  138  American  State  Keports.  [Mass. 

'*®''  HAMMOND,  J.  In  dealing  with  these  exceptions  we 
are  embarrassed  by  the  meager  report  of  the  evidence  as  ta 
the  precise  manner  in  which  the  accident  occurred,  and  by  the 
disconnected  way  in  which  the  parts  of  the  charge  deemed 
material  are  reported;  and  we  proceed  to  the  consideration 
of  the  questions  of  law  involved  not  without  apprehension, 
lest  something  may  have  been  omitted  which,  if  inserted, 
ttiight  have  materially  changed  the  conclusion  to  which  we 
fiave  come. 

As  to  the  general  doctrine  of  contributory  and  imputable 
negligence,  the  jury  were  instructed  as  follows:  "If  you 
should  find  that  there  was  any  negligence  on  the  part  of  either 
of  these  plaintiffs,  and  that  such  negligence  contributed  to 
their  injuries,  neither  of  them  could  recover.  I  instruct 
you  as  a  matter  of  law  that  if  one  was  negligent,  the  negli- 
gence of  that  plaintiff  is  to  be  imputed  to  the  other ;  in  other 
words,  if  you  should  find  that  Beaucage  was  negligent  in 
something  which  he  did  or  omitted  to  do,  which  contributed 
to  this  accident,  then  neither  he  nor  Gilbert  could  recover, 
and  Beaucage 's  negligence  would  be  imputed  to  Gilbert." 

To  this  ruling  the  plaintiffs  excepted. 

The  record  recites  that  "as  on  several  former  occasions, 
both  plaintiffs  were  in  Beaucage 's  automobile  in  the  daytime 
....  taking  a  ride  together,  having  agreed  to  share  equally 
the  expenses  of  the  trip.  The  automobile,  which  was  kept 
at  the  defendant's  garage,  became  disabled  on  the  Dalton 
Road,  so  called,  over  which  street-cars  run  half  hourly  into 
Pittsfield  and  past  the  defendant's  garage."  Whether  under 
all  the  circumstances  of  this  case  the  agreement  that  the  ex- 
penses should  be  shared  equally  was  sufficient  in  law  to  make 
the  ride  a  joint  "^^^  enterprise  (see  Adams  v.  Swift,  172  Mass. 
521,  52  N.  E.  1068),  and  if  it  was,  whether  the  joint  enterprise 
was  in  law  stopped  when  the  car  became  disabled,  so  that 
Beaucage  in  telephoning  for  assistance  was  acting  in  his  sole 
capacity  as  the  owner  of  the  car,  or  whether  in  law  it  con- 
tinued until  the  car  was  returned,  or  whether  there  was  con- 
flicting evidence  so  that  these  were  all  questions  for  the  jury, 
the  record  does  not  clearly  show. 

The  trial,  however,  seems  to  have  proceeded  upon  the  theory 
that  the  plaintiffs  were  engaged  in  a  common  enterprise,  and 
tliat  it  still  was  in  force  at  the  time  of  the  accident.  So  long 
as  the  joint  enterprise  was  in  force,  the  contributory  negli- 
gence of  one  would  bar  a  recovery  by  either,  provided  always 
the  negligence  was  in  a  matter  within  the  scope  of  the  joint 
;>f,n'eement ;  and  if  that  is  to  be  regarded  as  the  meaning  ot 
the  instruction,  then  it  was  correct.  While  the  record  is  not 
vfM-y  flonr  as  to  whether  this  omission  to  put  in  the  qualifying 
clause  above  named  was,  as  applied  to  the  evidence,  preju- 
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dicial  to  the  plaintiffs,  we  are  inclined  to  assume  in  favor  of 
the  defendants  that  it  was  not. 

The  jury  were  further  instructed  in  substance  that  if  after 
the  cars  had  been  hitched  together  in  the  manner  described 
in  the  evidence,  the  plaintiff  Beaucage  "protested  and  ob- 
jected to  the  way  in  which  it  was  done,  and  said  that  it  was 
not  safe,"  and  if  he  made  this  objection  "with  a  full  apprecia- 
tion and  knowledge  of  the  dangers  ....  involved  in  riding 
in  the  machine  under  those  circumstances,  then  neither  he  nor 
the  plaintiff'  Gilbert  would  be  entitled  to  recover."  Upon  this 
point  the  judge  further  proceeded  as  follows:  "The  ques- 
tion is  whether  he  appreciated  the  ri.sk  and  the  danger  which 
was  involved  in  riding  under  those  circumstances.  If  he  did^ 
if  he  not  only  knew  it,  but  he  fully  appreciated  all  the  risks 
involved,  ....  then  he  could  not  recover,  because  his  own 
negligence  was  under  such  circumstances  as  would  be  said  to 
have  contributed  to  his  injury.  On  the  other  hand,  if  you 
should  tind  that  although  he  protested  against,  yet  he  did 
not  fully  appreciate,  the  risk,  and  relied  upon  any  statements 
....  made  by  the  men  there  that  they  were  sent  to  do  the 
job  and  they  proposed  to  do  it,  ...  .  and  if  you  should  find 
that  he  [Beaucage]  acted  with  ordinary  prudence  and  care  in 
relying  upon  such  representations,  then  it  would  not  follow 
■^'^^  that  his  acts  in  continuing  to  ride  in  the  automobile 
would,  as  a  matter  of  law,  preclude  him  from  recovery." 

To  this  ruling  the  plaintiffs  excepted. 

It  is  plain  from  the  record  that  the  negligence  with  which 
the  plaintiffs  charged  the  defendant  was  twofold,  first,  in  the 
manner  in  which  the  oars  were  hitched  together,  and  second, 
in  the  manner  in  which  the  towing  car  was  managed,  in  the 
way  of  excessive  speed  or  otherwise.  And  the  case  was  sub- 
mitted to  the  jury  with  instructions  (so  far  as  respected  the 
negligence  of  the  defendant)  that  the  defendant  would  be 
liable  if  negligent  either  in  the  way  in  which  the  disabled  car 
was  hitched  to  the  towing  car  or  in  the  operation  of  the  cars 
after  they  were  hitched.  The  whole  question  whether  there 
was  negligence  in  either  of  those  particulars  was  left  to  the 
jury ;  and  it  must  be  inferred  that  the  evidence  was  sufficient 
to  warrant  a  finding  in  favor  of  either  party  as  to  either  kind 
of  negligence.  In  this  state  of  the  evidence  these  instructions, 
were  given.  Under  them  the  jury  were  in  substance  in- 
strncted  to  find  for  the  defendant  if  the  plaintiffs  knew  and 
appreciated  the  dangers  and  risk  attendant  upon  the  negli- 
u'ont  hitching.  The  effect  of  this  instruction  was  to  author- 
ize the  jury  to  find  for  the  defendant  even  if  the  accident 
was  due  not  to  the  defective  hitching,  but  solely  to  the  manner 
in  which  the  towing  ear  was  managed.  The  instruction,  there- 
fore, was  erroneous,  and  the  phiintiffs'  exception  to  it  must, 
be  sustained. 
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The  instructions  as  to  the  agency  of  Ovelia  Tremblay  is 
somewhat  vague  and  apparently  misleading.  Whether  he  was 
the  servant  of  the  defendant  depended  upon  the  authority 
given  directly  or  indirectly  by  the  defendant  to  the  person 
who  hired  him,  and  not  necessarily  upon  the  question  whether 
he  was  reasonably  needed.  If,  for  instance,  the  authority, 
real  and  apparent,  of  Eagen  was  limited  to  the  selection  of 
onl}^  the  necessary  number  of  men,  and  he  selected  more,  then 
the  surplus  men  could  not  be  regarded  as  the  servants  of  the 
defendant;  but  if  Eagen  was  empowered  to  send  as  many 
men  as  he  thought  necessary,  and  acting  under  such  author- 
ity he  sent  such  men  as  he  thought  necessary,  but  more  than 
in  fact  were  necessary,  or  if  he  was  empowered  to  send  as 
many  men  as  he  pleased,  and  sent  more  than  was  necessary, 
in  either  case  all  the  men  so  ^^^  sent  would  be  the  servants 
of  the  defendant,  whether  or  not  they  were  in  fact  needed. 
And  to  apply  the  principle  directly  to  the  employment  of 
Ovelia  Tremblay,  if  Eagen,  having  authority  from  the  de- 
fendant, sent  Samuel  J.  Tremblay  out  to  this  work  with 
authority  to  hire  as  many  men  to  help  him  as  he  thought 
necessary,  and  Samuel,  thinking  his  brother  Ovelia  necessary, 
took  him  as  a  helper,  then  would  Ovelia  be  the  agent  of  the 
defendant,  whether  actually  needed  or  not.  Further  illus- 
tration of  the  application  of  this  principle  is  unnecessary. 

The  questions  put  to  the  witnesses  Crowell  and  Murgittroyd 
were  properly  excluded.  The  fact  that  someone  is  "con- 
cerned" or  frightened  by  the  speed  of  the  vehicle  furnishes 
no  reliable  guide  as  to  the  rate  of  speed. 

The  question  put  to  the  witness  Revort  was  also  properly 
excluded.  Ilis  idea  of  the  scope  of  the  agency  of  Eagen  is 
not  shown  to  have  been  derived  from  any  other  source  than 
his  knowledge  of  what  he  had  seen  Eagen  do;  and  while  the 
plaintiffs  were  entitled  to  have  him  tell  what  he  had  seen 
Eagen  do,  they  were  not  entitled  to  have  him  state  the  infer- 
ence he  drew  therefrom  as  to  the  scope  of  the  agency.  It  was 
for  the  jury  and  not  for  him  to  draw  the  inferences :  Short 
INIountain  Coat  Co.  v.  Hardy,  114  Mass.  197;  Providence 
Tool  Co.  V.  United  States  Mfg.  Co.,  120  Mass.  35. 

Inasmuch  as  the  verdict  was  for  the  defendant  on  the  ques- 
tion of  liability,  the  instructions  as  to  damages  become  im- 
material. 

Exceptions  in  each  case  sustained. 


The  Question  of  Imputed  Negligence  in  Case  of  Persons  Engaged  in 
joint  enterprises  is  discussed  in  the  note  to  Hampel  v.  Detroit  etc. 
R.  R.  Co.,  110  Am.  St.  Rep.  280.  If  two  employees  are  engaged,  with 
the  aid  of  a  team  and  delivery  wagon,  in  delivering  the  goods  of  their 
employer,  and  the  one  driving  the  team  has  as  complete  charge  thereof 
as  if  he  were  the  owner  in  his  own  business,  his  negligence,  on  account 
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of  which  the  wagon  was  struck  by  a  street-car  and  the  other  em- 
ployee injured,  cannot  be  imputed  to  the  latter,  nor  relieve  the  rail- 
way company  from  liability  for  its  negligence  on  the  ground  that 
the  driver's  negligence  contributed  to  the  injury:  Nonn  v.  Chicago 
City  Ky.  Co.,  232  111.  378,  122  Am.  St.  Eep.  114. 


FAXON  V.  BUTLER. 

[206  Mass.  500,  92  N.  E.  707.] 

LANDLORD— Duty  to  Tenants  as  to  Safe  Condition  of  Halls. 

The  owner  of  a  lodging-house,  who  retains  possession  and  control  of 
the  hallways  intended  to  be  used  in  common  by  the  tenants,  is  under 
the  duty  to  a  tenant  to  maintain  them  in  the  same  condition  they 
were  in  at  the  time  of  letting  him  a  room.     (p.  406.) 

LANDLORD — Condition  of  Premises — Assumption  of  Risk. — A 
tenant  in  a  lodging-house  takes  the  premises  as  she  finds  them,  so  far 
as  the  arrangement  of  the  hallways  is  obvious;  but  she  does  not  as- 
sume the  risk  of  injury  from  having  a  dark  hall  left  unlighted  so 
as  to  make  it  dangerous  because  of  stairs  leading  therefrom  to  the 
floor  below,  when  the  hall  is  under  the  control  of  the  landlord  and 
theretofore  has  been  kept  lighted.  If  the  jury  are  satisfied  that  the 
light  was  extinguished  before  the  usual  time,  they  are  warranted  in 
finding  the  landlord  negligent,     (p.  406.) 

LANDLORD — Unlighted  Hall— Negligence  of  Tenant. — One 
who  hires  a  room  in  a  lodging-house  and  has  employment  in  an  office 
in  apartments  adjoining  the  lodging-house  which  are  also  owned  by 
the  landlord,  and  who,  after  completing  her  duties  in  the  office  for 
the  night,  starts  for  her  room,  opens  the  door  leading  into  the  hall, 
closes  it  after  her,  takes  one  step  forward  in  the  darkness,  and  falls 
down  the  stairway,  cannot  be  said  as  a  matter  of  law  to  act  without 
due  care,  when  theretofore  the  hall  had  been  kept  lighted  and  was 
lighted  earlier  in  the  evening  when  she  entered  the  office,     (p.  407.) 

Action  for  injuries  sustained  by  the  plaintiff  while  pass- 
ing through  a  hallway  to  reach  a  furnished  room  hired  and 
occupied  by  her  on  the  second  floor  of  the  defendants'  lodg- 
ing-house. The  evidence  tended  to  show  that  the  defend- 
ants retained  the  control  and  management  of  the  hallways 
and  the  lighting  of  them;  that  the  hallway  leading  to  the 
plaiutiff's  room  was  dark,  not  lighted  by  windows;  that 
the  hallway  was  reached  from  the  floor  below  by  a  stairway; 
that  the  plaintiff  was  employed  in  offices  on  the  second  floor 
of  apartments  adjoining  her  lodging-house,  which  were  also 
owned  by  the  defendants;  that  on  the  night  of  the  injury 
she  went  to  these  offices,  as  was  her  custom,  passing  along 
the  hallway,  which  was  then  lighted  by  gas  as  usual;  tliat 
after  performing  her  work  in  these  offices  she  started  for  her 
own  room,  returning  as  she  came;  that  she  opened  the  door 
from  tlie  offices  into  the  hallway,  drew  it  toward  her  a  suffi- 
cient distance,  passed  through  and  closed  it  after  her;  that 
upon  her  taking  her  hand  from  the  knob,  and  while  taking 
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the  first  step  toward  her  room,  she  noticed  for  the  first  time 
that  the  light  was  out  and  she  was  in  darkness ;  that  she 
put  her  foot  down,  expecting  it  would  strike  the  landing 
at  the  head  of  the  stairs,  but  that  it  went  over  to  the  stair 
below,  and  she  fell,  and  sustained  the  injury  complained  of. 
The  judge  ordered  a  verdict  for  the  defendants  at  the  close 
of  the  plaintiff's  evidence,  and  the  plaintiff  alleged  excep- 
tions. 

F.  R.  Shaw  and  H.  L.  Harrington,  for  the  plaintiff. 

C.  T.  Phelps  and  P.  J.  Ashe,  for  the  defendants. 

^^^  BRALEY,  J.  The  defendants,  having  retained  pos- 
session and  control  of  the  hallways  of  the  building,  which 
were  intended  to  be  used  in  common  by  tenants,  were  re- 
quired to  maintain  them  in  the  same  condition  that  they  were 
in  at  the  time  of  the  letting  to  the  plaintiff:  Wilcox  v.  Zane. 
167  Mass.  302,  45  N.  E.  923;  Andrews  v.  Williamson,  193 
Mass.  92,  118  Am.  St.  Rep.  452,  78  N.  E.  737.  It  is  apparent 
from  the  plaintiff's  ^^^  evidence  that,  the  hallway  on  the 
second  floor  upon  which  her  room  opened  having  been  con- 
structed without  windows,  the  defendants,  as  a  part  of  their 
general  management  of  the  building,  always  lighted  and 
maintained  after  dark  a  gas-light  in  this  hall,  which  not  only 
was  left  burning  until  midnight,  but,  as  the  jury  could  find, 
was  not  usually  extinguished  before  the  next  morning.  The 
plaintiff  no  doubt  took  the  premises  as  she  found  them,  so 
far  as  the  arrangement  of  the  hallways  was  obvious.  But. 
under  the  conditions  to  which  she  testified,  she  did  not  a.s- 
sume  the  risk  of  personal  injury  from  using  during  these 
hours  an  unlighted  hall,  Avhich  might  become  dancrerous  be- 
cause of  the  location  of  the  stairs  leading  to  the  story  below. 
The  defendants  make  no  contention  that,  when  injured,  she 
was  not  lawfully  using  the  hall,  and,  if  the  jury  were  satis- 
fied that  the  light  had  been  extinguished  before  the  usual 
time,  they  would  have  been  warranted  in  finding  that  the  de- 
fendants were  negligent:  Lindsey  v'.  Leighton,  150  ]\rass.  285. 
15  Am.  St.  Rep.  199,  22  N.  E.  901;  Levdeeker  v.  Brintnall, 
158  Mass.  292,  33  N.  E.  399;  Oxford  v.  Leathe,  165  Mass.  25-i, 
43  N.  E.  92;  Wilcox  v.  Zane,  167  Ma-ss.  302,  45  N.  E.  923. 
Nor  can  it  be  said  as  matter  of  law  that  the  plaintiff  failed 
to  use  due  care.  The  hall  had  been  lighted  as  usual  when 
she  passed  through  it  to  the  room  on  the  same  floor  where 
she  was  employed,  and  upon  completion  of  her  work  shortly 
before  12  o'clock,  when  she  opened  the  door  to  return,  there 
was  no  reason  to  expect  from  her  previous  experience  that 
the  light  had  been  put  out.  The  door  through  which  she 
must  pass  swung  into  the  room,  and  it  was  not  until  the  door 
had  been  closed  that  she  perceived  the  hall  was  in  darkness. 
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In  takings  the  first  step  after  passing  the  threshold  her  foot 
went  beyond  the  edge  of  the  landing,  causing  her  to  fall  into 
the  stairway,  and  from  their  common  knowledge  the  jury 
might  infer  that  she  could  not  reasonably  be  expected  in- 
stantly to  appreciate  the  effect  of  the  darkness,  which  made 
the  use  of  the  hall  hazardous.  It  was  for  them  to  determine 
under  the  circumstances  whether  her  conduct  was  ordinarily 
prudent,  or  whether  instead  of  stepping  forward  she  should 
have  endeavored  to  turn  back:  Wright  v.  Perry,  188  Mass. 
268,  74  N.  E.  328 ;  Wills  v.  Taylor,  193  Mass.  113,  78  N.  E. 
774;  Hamilton  v.  Taylor,  195  Mass.  68,  80  N.  E.  592. 

We  are  accordingly  of  opinion  that  the  verdict  for  the  de- 
fendant was  ordered  improperly. 

Exceptions  sustained. 


The  Hability  of  a  Landlord  for  the  Condition  of  the  Passagev^ays 
and  stairways  of  an  apartment  house  is  considered  in  the  recent  cases 
of  Andrews  v.  Williamson,  193  Mass.  92,  118  Am.  St.  Rep.  452;  Sig- 
gins  V.  McGill,  72  N.  J.  L.  263,  111  Am.  St.  Rep.  666.  In  the  absence 
of  any  agreement  on  the  subject,  a  landlord's  duty  to  his  tenant  with 
respect  to  a  common  passageway  in  a  house  consis*^ing  of  several 
tenements  is  to  keep  the  passageway  in  the  condition  it  was  in,  or 
apparently  in,  at  the  time  of  the  leasing.  But  to  put  an  ordinary 
mat  before  the  outer  door  of  a  tenement  on  a  narrow  landing,  which 
is  part  of  a  common  passageway,  where  the  terms  of  the  contract 
between  a  landlord  and  his  tenant  were  that  such  way  was  not  to 
be  lighted  throughout  the  night,  is  not  negligence  entitling  the  tenant 
to  recover  damages  caused  by  his  tripping  on  the  mat  and  falling  in 
such  a  manner  as  to  sustain  serious  injury:  McGowan  v.  Monahan, 
199  Mass.  296,  127  Am.  St.  Rep.  501. 

Landlord  and  Tena7it. — Where  a  Porch  or  Stairway  is  used  in  common 
by  the  different  occupants  of  a  tenement  house  or  flat  building,  the 
landlord  will  be  presumed  to  have  reserved  possession  thereof  for  the 
benefit  of  all  the  tenants,  and  he  is  under  obligation  to  all  parties 
having  occasion  to  use  the  premises  to  exercise  ordinary  care  to  keep 
the  same  in  repair:  Farley  v.  Byers,  106  Minn.  260,  130  Am.  St.  Rep. 
613. 


BATTY  V.  GREENE. 

[206  Mass.  561,  92  N.  E.  715.] 

MARRIAGE — Fraud  in  Concealing  Prior  Marriage. — "Where  a 
woman  marries  a  man  and  intentionally  conceals  from  him  her  prior 
undissolved  marriage  to  another,  this  is  a  fraud  upon  him  upon  which 
he  can  maintain  an  action  for  deceit  or  a  petition  to  annul  the  mar- 
riage,     (p.  409.) 

MARRIAGE — Fraud  in  Procuring — Property  Rights. — Where  a 
woman  marries  a  man  and  lives  with  him  for  years,  at  all  times  in- 
tentionally concealing  her  prior  undissolved  marriage  to  another,  he. 
or  his  administrators  after  his  death,  may  maintain  an  action  against 
the  administrator  of  lier  estate  to  recover  the  portion  f  ereof  which 
lie  contributed  during  the  supp'jsed  marriage,      (pp.  409,  410.) 
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J.  K.  Greene,  administrator,  pro  se. 
E.  T.  Esty,  for  the  plaintiff. 

8«3  HAMMOND,  J.  This  is  a  bill  in  equity  brought 
against  the  administrator  of  the  estate  of  Elizabeth  H.  F. 
Mitchinson,  so  called,  to  recover  property  obtained  by  the 
said  Mitchinson  by  fraud  and  still  held  by  the  defendant 
as  a  part  of  her  estate.  The  case  was  sent  to  a  master,  and 
is  before  us  upon  appeals  taken  by  the  defendant  to  the  de- 
cree affirming  the  master's  report  and  to  the  final  decree 
in  favor  of  the  plaintiff.  Since  this  action  was  brought  the 
original  plaintiff  has  died  and  the  action  is  now  prosecuted 
by  Edwin  Batty,  the  administrator  of  his  estate. 

The  following  facts,  among  others,  are  found  by  the 
master:  Charles  Batty,  the  original  plaintiff,  went  through  a 
marriage  ceremony  with  the  said  Mitchinson  in  September, 
1889,  and  they  lived  together  as  husband  and  wife  from  that 
time  until  her  death,  which  occurred  October  13,  1902.  Be- 
fore this  she  had  gone  through  a  marriage  ceremony  with 
one  Mitchinson,  with  whom  she  had  lived  for  nineteen  years 
as  his  wife  until  his  death,  which  occurred  before  the  mar- 
riage ceremony  between  "*^  herself  and  Batty.  After  her 
death  it  transpired  that  before  either  of  these  ceremonies 
she  had  married  in  England  one  Fotherby,  who  died  in  April, 
1902.  Of  this  marriage  Batty  knew  nothing  "until  after 
June  27,  1898,  and  before  April,  1902."  Batty  at  the  time 
of  his  supposed  marriage  owned  some  property,  and  for 
several  years  carried  on  a  "butter  and  egg  business"  in 
Worcester,  while  the  wife  kept  a  boarding-house  in  Webster, 
both  in  this  state.  After  a  while  he  gave  up  the  business 
in  Worcester  and  spent  all  his  time  in  Webster,  "rendering 
some,  but  not  much,  aid  to  his  wife  in  running  the  boarding- 
house."  About  seven  years  after  the  marriage  the  boarding- 
house  business  was  given  up,  and  they  came  to  Worcester  to 
live  in  the  lower  tenement  of  one  of  the  houses  purchased 
after  the  marriage  and  standing  in  her  name.  "From  the 
time  of  his  marriage  Batty  put  his  money  into  a  common' 
fund  with  his  wife's  which  was  used  for  the  purposes  of 
both,  and  for  convenience  in  drawing  checks;  sometimes  a 
part  of  it  was  kept  in  a  bank  in  Batty 's  name.  Batty  put 
the  profits  of  his  business,  the  rents  from  his  houses,  and  all 
sums  of  money  received  by  him  into  the  common  fund. "  All 
the  houses  purchased  since  the  marriage  with  money  from 
this  common  fund  stood  in  the  name  of  the  wife.  Of  the 
common  fund  existing  at  the  time  of  her  death  Batty  con- 
tributed at  least  six-fifteenths.  The  master  found  that  he 
Avas  entitled  to  this  as  being  his  just  proportion  thereof;  and 
the  final  decree  is  in  favor  of  the  plaintiff  for  that  part, 
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being  the  sum  of  four  thousand  eight  hundred  and  fifty-six 
dollars  and  eighty  cents,  with  interest  from  October  13,  1902. 

There  can  be  no  doubt  that  the  intentional  concealment  by 
the  supposed  wife  that  she  had  been  previously  married  to 
Fotherby  and  that  her  marriage  was  still  in  full  force  was  a 
fraud  upon  Batty,  for  which,  during  the  lifetime  of  the  par- 
ties, Kie  could  have  maintained  an  action  of  deceit  or  a  peti- 
tion to  annul  the  marriage.  It  was  a  fraud  as  to  the  very 
essentialia  of  the  marriage  contract:  Kidney  v.  Stoddard,  7 
Met.  252;  Stewart  v.  Wyoming  Cattle  Ranche  Co.,  128  U.  S. 
383,  9  Sup.  Ct.  Rep.  101,  32  L.  ed.  439 ;  Cooley  on  Torts.  3d 
ed.,  910,  and  eases  cited;  Reynolds  v.  Reynolds,  3  Allen,  605; 
Morrill  v.  Palmer,  68  Vt.  1,  33  Atl.  829,  33  L.  R.  A.  411.  See., 
also,  Van  Houten  v.  Morse,  162  Mass.  414,  44  Am.  St.  Rep. 
373,  38  N.  E.  705,  26  L.  R.  A.  430,  and  cases  cited. 

It  is  urged  by  the  defendant  that  the  right  of  action  did 
not  survive  the  death  of  the  person  who  committed  the  fraud. 
It  ^**'*  is  to  be  noted  that  this  is  not  an  action  at  common 
law  to  recover  damages  for  fraud,  nor  in  the  nature  of  such 
an  action.  It  is  a  suit  to  recover  specific  property  (or  the 
avails  thereof)  procured  by  fraud  and  still  held  as  a  part 
of  the  estate  of  the  fraudulent  party.  It  rests  upon  a  general 
rule,  a  good  statement  of  which  may  be  found  in  Perry  on 
Trusts,  in  the  following  language:  "If  one  party  procures 
the  legal  title  to  property  from  another  by  fraud  or  mis- 
representation or  concealment,  ....  equity  will  convert 
such  party  thus  obtaining  the  property  into  a  trustee  .... 
and  this  trust  ....  [courts  of  equity]  ....  will  fasten 
upon  the  conscience  of  the  offending  party,  and  will  convert 
liim  into  a  trustee  of  the  legal  title,  and  order  him  to  hold 
it  or  to  execute  the  trust  in  such  manner  as  to  protect  the 
rights  of  the  defrauded  party  and  promote  the  safety  and 
interests  of  society":  Perry  on  Trusts,  5th  ed.,  sec.  166. 
See,  also,  Pomeroy'§  Equity  Jurisprudence,  3d  ed.,  sees. 
1044,  1047,  and  cases  there  cited.  If  this  case  comes  within 
this  general  rule,  then  the  cause  of  action  survives:  Parker 
v.  Simpson,  180  Mass.  334,  62  N.  E.  401,  and  cases  cited. 

It  is  contended,  however,  by  the  defendant  that  the  present 
case  is  not  within  the  rule ;  and  in  support  of  this  contention 
he  argues  that  the  fraud  complained  of  affected  primarily 
the  person  defrauded  and  not  his  property,  that  no  property 
was  obtained  at  the  time  of  the  fraud  nor  as  a  direct  result 
thereof,  but  that  the  injuries  to  his  property  or  property 
rights  were  merely  incidental  (see  Jenkins  v.  French,  58  N. 
n.  532),  and  that  while  this  loss  might  properly  be  con- 
sidered as  an  element  of  damages  in  an  action  of  deceit,  yet 
of  itself  it  furnishes  no  new  or  independent  cause  of  action  : 
See  Payne's  Appeal.  Go  Conn.  ;397,  48  Am.  St.  Rep.  215,  32 
N.  E.  948,  33  L.  R.  A.  4 IS.     But  we  think  this  objection  uu- 
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tenable.  While  it  is  true  that  at  the  time  of  the  fraud  no 
property  passed  to  the  offending  party,  still  the  fraud  con- 
sisted not  alone  of  one  single  act,  but  of  a  continuous  series 
of  acts,  or  rather  of  a  continuous  situation.  Day  by  day 
and  hour  by  hour  did  this  woman,  by  maintaining  in  appear- 
ance the  relation  of  a  lawful  wife,  renew  and  repeat  this 
fraud.  The  concealment  was  continuous,  and  the  fraud  was 
as  continuous  as  the  concealment.  It  existed  at  the  time  of 
the  marriage,  and  at  the  respective  times  when  Batty  con- 
tributed to  the  common  fund.  And  this  suit  is  not  based 
^"**  upon  the  concealment  when  the  marriage  ceremony  took 
place,  but  upon  that  existing  when  Batty  parted  with  his 
property.  In  every  proper  sense  the  property,  although  not 
obtained  at  the  time  the  concealment  began,  was  obtained  by 
the  concealment  existing  at  the  time  it  was  passed  to  the 
offending  party,  and  as  the  direct  consequence  of  the  result- 
ing fraud:  See  Morrill  v.  Palmer,  68  Vt.  1,  33  Atl.  829,  33 
L.  R.  A.  411. 

The  master  has  not  found  how  long  before  April,  1902, 
Batty  knew  of  the  fraud,  and  he  has  not  reported  the  circum- 
stances for  the  delay  of  the  plaintiff  after  he  knew  of  it; 
and  we  are  of  opinion  that  Batty  has  not  been  shown  to  be 
guilty  of  laches. 

It  follows  that  the  plaintiff  is  entitled  to  a  decree  in  his 
favor.  The  suit  being  to  recover  property  (or  the  avails 
thereof)  fraudulently  obtained,  the  provision  of  the  decree 
that  interest  should  be  allowed  from  October  13,  1902,  the, 
time  of  the  death  of  the  supposed  wife,  was  favorable  enough 
to  the  defendant:  Parker  v.  Simpson,  180  Mass.  334,  62  N.  E. 
401,  and  cases  cited. 

Nor  should  the  defendant  be  allowed  in  this  suit  the  costs 
and  expenses  sustained  in  the  former  proceeding  of  Har- 
graves  v.  Batty,  mentioned  in  the  defendant's  brief. 

Decrees  affirmed. 


The  Property  Eights  of  the  Parties  to  a  Void  Marriage  are  discussed 
in  the  notes  to  Deeds  v.  Strode,  96  Am.  St.  Eep.  270;  Werner  v. 
Werner,  68  Am.  St.  Rep.  375.  Where  land  is  conveyed  to  a  man 
illegally  married,  but  the  woman  has  contributed  to  the  purchase  by 
producing  a  portion  of  the  money  by  her  labor  or  by  working  to- 
gether with  him  for  the  common  purpose,  she  is  entitled  to  a  share 
in  the  property  in  proportion  to  what  she  has  contributed:  Havworth 
V.  Williams,  102  Tex.  308,  132  Am.  St.  Rep.  879.  And  where  a  woman 
in  good  faith  enters  into  a  marriage  contract  with  a  man,  and  they 
assume  and  enter  into  the  marital  state  pursuant  to  some  ceremony 
or  agreement  recognized  by  the  law  of  the  place,  which  marriage 
would  be  legal  but  for  the  incompetency  of  the  man,  which  he  con- 
ceals from  her,  a  status  is  created  justifying  a  court  in  rendering  a 
decree  annulling  the  assumed  marriage  on  the  complaint  of  the  inno- 
cent jiarty,  and  where  the  woman  has  helped  acquire  and  materially 
save  the  property,  the  court  has  jurisdiction,  as  between  the  parties, 
t(i  lii^iiosc  of  it  as  in  the  case  of  granting  a  divorce:  Buckley  v.  Buck- 
h'x    .10   Wash.  213,  126  Am.  St.  Rep.  9U0. 
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As  to  What  Marriages  are  Void,  see  the  note  to  State  v.  Lowell,  79 
Am.  St.  Rep.  361.  As  to  the  presumptions  in  favor  of  the  validity 
of  a  marriage,  see  the  note  to  Pittinger  v.  Pittinger,  89  Am.  St.  Eep. 
198. 


GOODENOUGH  v.  LABRIE. 

[206  Mass.  599,  92  N.  E.  807.] 

MORTGAGE. — Where  a  Grantee  Assumes  a  Mortgage  on  the 
land  as  part  of  the  purchase  price,  the  mortgage  is  primarily  a  charge 
upon  the  purchase  money  reserved  by  the  grantee  to  pay  it,  and  the 
charge  takes  efifect,  as  between  the  immediate  parties  to  the  contract, 
upon  the  land,  but  only  upon  the  estate  therein  which  the  grantor 
purports  to  convey,     (p.  412.) 

MORTGAGE — Assumption  by  Grantee  in  Quitclaim  Deed. — A 
grantee  in  a  quitclaim  deed  who  assumes  a  mortgage  on  the  land  as 
part  of  the  purchase  price  may  purchase  and  enforce  a  prior  mort- 
gage of  which  both  he  and  his  grantor  were  ignorant  at  the  time  of 
the  execution  of  the  quitclaim  deed.     (pp.  412,  413.) 

Bill  by  the  holder  of  a  mortgage  to  restrain  one  Labrie 
and  his  daughter  from  enforcing  a  prior  mortgage  on  the 
same  land,  purchased  by  Labrie  in  the  name  of  the  daughter, 
and  to  have  this  mortgage  adjudged  discharged. 

H.  A.  Buzzell,  for  the  plaintiff. 

W.  R.  Heady,  for  the  defendants. 

««o  KNOWLTON,  C.  J.  The  plaintiff  is  the  holder  of  a 
mortgage  upon  real  estate  and  the  male  defendant  is  the 
owner  of  the  equity  of  redemption.  This  defendant's  title 
is  derived  under  a  series  of  quitclaim  deeds,  each  reciting 
the  existence  of  this  mortgage,  and  the  later  ones  containing 
a  recital  that  the  grantee  assumes  and  agrees  to  pay  the 
mortgage  as  a  part  of  the  puchase  price.  The  first  of  them, 
that  made  by  the  mortgagor  to  the  first  grantee  of  the  equity 
of  redemption,  merely  states  the  existence  of  the  mortgage, 
without  anything  in  regard  to  the  assumption  or  payment 
of  it.  Both  the  plaintiff  and  this  defendant  supposed  that 
this  was  the  first  and  only  mortgage  on  the  property  until 
after  the  plaintiff  had  begun  proceedings  to  foreclose  it. 
when  it  was  discovered  that  there  was  a  prior  mortgage  duly 
recorded,  upon  which  about  six  hundred  dollars  was  due, 
and  that  there  were  sundry  otlier  serious  defects  in  the  title. 
On  account  of  the  existence  of  the  prior  mortgage,  the  plain- 
tiff discontinued  the  proceedings  for  foreclosure,  to  see  what 
could  be  done  in  reference  to  the  title.  The  defendant  took 
measures  to  perfect  the  title  except  as  to  these  mortgages, 
and  he  procured  an  a.s;i;.rni:i:'iit  ol'  the  first  mortgage  to  be 
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made  to  his  daughter,  the  other  defendant,  for  a  considera- 
tion furnished  by  him.  He  must,  therefore,  be  treated  as  the 
owner  of  the  first  mortgage.  The  plaintiff  brings  this  bill, 
asking  that  the  assignment  to  the  daughter  be  treated  as  a 
discharge  of  the  first  mortgage  and  that  she  be  enjoined  from 
selling,  assigning,  transferring  or  foreclosing  the  mortgage. 

From  the  statement  of  agreed  facts  and  the  inferences 
drawn  from  them  the  judge  rightly  found  that,  after  the  dis- 
continuance of  the  proceedings  to  foreclose,  each  party  was 
free  to  proceed  ®^*  in  the  way  which  seemed  to  him  best  to 
protect  his  own  interests.  In  connection  with  these  proceed- 
ings and  the  discontinuance  of  them  nothing  occurred  that 
affected  the  rights  of  the  defendants  in  regard  to  the  first 
mortgage. 

The  only  question  in  the  case  is  whether  the  implied  agree- 
ment of  the  first  defendant  with  his  grantor  to  assume  and 
pay  the  plaintiff's  mortgage,  founded  on  the  recital  in  the 
deed,  precludes  him  from  buying  and  holding  the  first  mort- 
gage. This  agreement  was  not  with  the  plaintiff,  and  the 
plaintiff  cannot  bring  an  action  at  law  to  enforce  it:  Coffin 
V.  Adams,  131  Mass.  133 ;  Borden  v.  Boardman,  157  Mass. 
410,  32  N.  E.  469,  and  cases  cited.  It  was  not  a  covenant. 
The  acceptance  of  the  deed  merely  created  an  implied  con- 
tract of  the  defendant,  upon  which  the  grantor  can  sue  in 
assumpsit  to  recover  any  damages  which  he  suffers  from  the 
breach  of  it.  But  this  grantor  was  under  no  liability  on 
account  of  the  mortgage,  except  that  founded  upon  a  sim- 
ilar implied  contract  with  his  grantor;  and  the  first  of  these 
grantors  after  the  conveyance  of  the  equity  by  the  mortgagor 
was  under  no  liability;  for  the  deed  to  him  did  not  require 
him  to  assume  the  mortgage.  Neither  this  defendant  nor 
any  of  the  other  preceding  grantees  made  any  agreement  in 
regard  to  the  first  mortgage,  for  they  all,  like  this  plaintiff, 
were  ignorant  of  its  existence.  Their  only  agreement  relates 
specifically  to  the  plaintiff's  mortgage,  and  no  one  of  them 
made  any  agreement  with  the  plaintiff  himself,  but  only  with 
a  third  party. 

The  nature  and  effect  of  such  an  agreement  are  considered 
at  length  in  Locke  v.  Homer,  131  Mass.  93,  41  Am.  Rep.  199, 
and  Rice  v,  Sanders,  152  Mass.  108,  23  Am.  St.  Rep.  804,  24 
N.  E.  1079,  8  L.  R.  A.  315.  Of  the  effect  of  the  agreement 
as  between  the  immediate  parties  to  it  we  find  this  language 
in  the  latter  case:  "It  is  said  in  many  cases  that  primarily 
the  mortgage  is  a  charge  upon  the  land,  but  it  would  be 
more  accurate  to  say  that  it  is  made  primarily  a  charge  upon 
the  purchase  money  reserved  by  the  grantee  to  pay  it."  As 
this  purchase  money  is  not  required  to  be  furnished  at  the 
lime  by  the  grantee,  but  is  allowed  to  remain  in  his  hands, 
where  it  is  represented  by  the  land,  this  charge  takes  effect 
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upon  the  land,  as  between  the  immediate  parties  to  the  con- 
tract ;  that  is,  it  takes  effect  upon  the  estate  which  is  con- 
veyed and  for  which  the  grantee  is  to  pay.  Applying  this 
principle  in  the  present  case,  even  as  between  the  parties 
*"*^  to  the  implied  agreement,  the  plaintiff's  mortgage  was 
treated  as  a  charge  only  upon  the  estate  which  the  grantor 
purported  to  convey,  and  which,  by  the  terms  of  the  quit- 
claim deed,  was  only  his  right,  title  and  interest  in  the  prop- 
erty, whatever  that  might  prove  to  be.  It  now  appears  that 
the  estate  conveyed  was  subject  to  the  first  mortgage,  of 
which  they  were  then  ignorant,  and,  as  between  the  contract- 
ing parties,  the  plaintiff's  mortgage  was  not  charged  upon 
so  much  of  the  property  as  is  required  to  satisfy  the  first 
mortgage.  There  was  not  only  no  contract  between  these 
parties,  but  there  is  no  privity  of  contract  by  way  of  cove- 
nant, nor  any  privity  of  estate  that  creates  a  legal  or  equi- 
table estoppel  against  the  defendants,  or  either  of  them,  to 
prevent  them  from  holding  the  first  mortgage  against  the 
plaintiff  after  a  purchase  of  it:  McCabe  v.  Swap,  14  Allen, 
188 ;  Lydon  v.  Campbell,  198  Mass.  29,  84  N.  E.  305;  2  Pome- 
roy's  Equity  Jurisprudence,  see.  798. 
Bill  dismissed. 


The  Effect  of  a  Grantee's  Agreement  to  Assume  a  Mortgage  on  the 
Premises  is  the  subject  of  a  note  to  Klapworth  v.  Dressier,  78  Am.  Dec. 
72.  Where  mortgaged  property  is  conveyed  by  the  mortgagor  to  one 
who  assumes  the  payment  of  the  mortgage  debt,  this  does  not  affect 
the  rights  of  the  mortgagee,  unless  he  elects  to  rely  upon  such  as- 
sumption and  to  accept  the  vendee  as  his  debtor:  Hull  v.  Hay  ward, 
13  S.  D.  291,  79  Am.  St.  Eep.  890.  One  who,  by  the  terms  of  his 
conveyance  from  a  mortgagor  of  premises,  agrees  to  pay  a  mortgage 
thereon  as  part  of  the  purchase  price,  makes  it  his  own  as  effectually 
as  if  he  had  executed  it  himself:  Farjners'  Nat.  Bank  v.  Gates,  33 
Or.  388,  72  Am.  St.  Eep.  724.  See  in  this  connection^  North  End 
Sav.  Bank  v.  Snow,  197  Mass.  339,  125  Am.  St.  Rep.  368.  If  a  deed 
specifies  that  it  is  subject  to  a  mortgage  (designating  it),  and  that 
tlie  grantee  assumes  its  payment,  this  amounts  to  a  covenant  that 
he  will  pay  the  note  for  the  security  of  which  the  mortgage  was 
given:  Daniels  v.  Johnson,  129  Cal.  415,  79  Am.  St.  Rep.  123.  For 
other  authorities  on  the  effect  of  such  agreements,  see  Gifford  v.  Cor- 
rigan.  117  N.  Y.  257,  15  Am.  St.  Eep.  508;  Rice  v.  Sanders,  152  Mass. 
108,  23  Am.  St.  Rep.  804;  Bensieck  v.  Cook,  110  Mo.  173,  33  Am.  St. 
Rep.  422;  Hopper  v.  Calhoun,  52  Kan.  703,  39  Am.  St.  Rep.  363; 
Nelson  v.  Brown,  140  Mo.  580,  62  Am.  St.  Rep.  755;  Ordway  v. 
Downey,  18  Wash.  412,  63  Am.  St.  Rep.  892.  A  grantee  of  mortgaged 
premises,  who  accepts  a  deed  thereto  and  agrees  therein  to  pay  the 
mortgage  debt,  is  not  personally  answerable  therefor  if  his  immediate 
grantor  was  not  personally  bound:  Young  Men's  Christian  Assn.  v. 
€roft,  34  Or.  106,  75  Am.  St.  Rep.  568. 
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ST.  LOUIS  V.  ANDERSON. 

[229  Mo.  181,  129  S.  W.  528.] 

MUNICIPAL  CORPORATION— Suit  on  Contractor's  Bond.— 
Where  work  on  a  sewer  is  to  be  paid  for  in  special  tax  bills  against 
the  lots  in  the  district,  and  the' contractor  fails  to  construct  the  sewer 
so  that  the  city  is  compelled  to  relet  the  work  at  a  higher  price,  the 
loss  or  burden  falls  upon  the  property  owners,  and  the  city  cannot 
recover  therefor,  either  as  trustee  for  them  or  on  its  own  account, 
upon  the  bond  of  the  contractor,     (p.  416.) 

L.  E.  Walther  and  B.  H.  Charles,  for  the  appellant. 

Kortjohn  &  Kortjohn  and  John  M.  Wood,  for  the  respond- 
ents. 

183  YALLIANT,  J.  This  is  a  suit  on  a  bond,  in  the  pen- 
alty of  $10,000,  given  to  secure  the  faithful  performance  of 
a  contract  whereby  the  defendants  William  M.  and  Andrew 
Anderson  contracted  with  the  city  to  construct  a  certain 
sewer  in  accordance  with  certain  specifications,  and  in  which 
the  defendant  the  United  States  Fidelity  and  Guaranty  Com- 
pany was  surety  for  the  contractors.  The  contract  was  that 
the  Andersons  were  to  construct  the  sewer  for  prices  that 
made  the  total  sum  of  $96,620.07 ;  but  after  entering  ^^*  into 
the  contract  and  giving  the  bond,  they  abandoned  it,  and  the 
city  was  compelled  to  let  the  contract  to  another  party,  Hill 
and  Abbot,  which  it  did,  at  prices  that  made  the  total  amount 
$108,438.75,  being  $11,818.68  more  than  the  amount  for 
which  the  Andersons  agreed  to  do  the  work.  The  w^ork, 
according  to  each  contract,  was  to  be  paid  for  in  special  tax 
bills  against  the  lots  of  land  in  that  sewer  district.  The 
work  was  done  under  the  Hill  and  Abbot  contract,  and  spe- 
cial tax  bills  were  duly  issued  in  payment  for  the  same.  The 
result  of  the  failure  of  the  Andersons  to  perform  their  con- 
tract was  that  the  property  in  the  district  was  taxed 
$11,818.68  more  than  it  would  have  been  if  they  had  per- 
formed it. 

(114) 
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The  conditions  of  the  bond  were  that  if  the  Andersons 
should  faithfully  perform  their  contract  according  to  its 
terms,  and  pay  to  the  proper  parties  all  amounts  for  labor 
and  material  employed  and  used  in  the  performance  of  the 
contract,  the  obligation  was  to  become  void ;  otherwise  to 
remain  in  full  force. 

The^ petition  states  that  because  of  the  failure  of  the 
Andersons  to  perform  their  contract,  the  city  was  compelled 
to  pay  Hill  and  Abbot  $108,438.75  instead  of  $96,620.07,  the 
price  under  the  Anderson  contract;  therefore  the  city  has 
suffered  damage  to  the  amount  of  $11,818.68,  which  is  in  ex- 
cess of  the  penalty  of  the  bond,  $10,000,  for  which  the  city 
prays  judgment. 

At  the  trial  the  death  of  William  M.  Anderson  was  sug- 
gested and  the  plaintiff  dismissed  as  to  him;  the  trial  went 
on  as  to  Andrew  Anderson  and  the  surety  company  and  re- 
sulted in  a  judgment  for  the  defendants,  from  which  the 
plaintiff  appealed. 

Although  the  petition  states  that  the  city  Avas  compelled 
to  pay  Hill  and  Abbot  the  amount  named,  and  that  thereby 
it  w^as  damaged  in  the  sum  of  the  excess  over  the  Anderson 
contract,  yet  that  was  not  the  literal  fact,  nor  was  it  ia- 
tended  to  be  so  understood,  ^^^  because  the  petition  on  its 
face  shows  that  the  work  was  paid  for  in  special  tax  bills. 

This  court  has  recently  passed  judgment  on  bonds  of  this 
kind,  and  has  held  that  under  facts  like  those  above  stated 
the  city  was  not  entitled  to  recover  the  excess  it  had  been 
compelled  to  pay  in  special  tax  bills:  St.  Louis  v.  Wright 
Contracting  Co.,  202  Mo.  451,  101  S.  W.  6;  St.  Louis  v. 
Wright  Contracting  Co.,  210  Mo.  491,  109  S.  W.  6.  In  both 
those  suits  the  city  in  its  petition  assumed  to  sue  as  trustee 
for  the  property  owners  whose  property  had  been  burdened 
with  the  excess  in  special  tax  bills,  but  the  court  held  that 
the  city  was  not  such  trustee  under  the  terms  of  the  bond. 
In  the  case  at  bar  the  city  in  its  petition  does  not  style  itself 
trustee,  but  seeks  a  judgment  in  its  own  name  for  the  ex- 
cess of  the  cost.  Counsel  for  the  city  seek  to  distinguish 
this  case  from  those  above  mentioned,  by  the  fact  that  here 
the  city  does  not,  as  it  did  in  those  cases,  call  itself  a  trustee. 
It  makes  no  difference  what  name  the  city  takes  or  what 
character  it  assumes,  if  it  recovers  it  must  recover  on  the 
facts  of  the  case;  if  those  facts  constitute  it  a  trustee,  then 
it  is  such ;  otherwise  not.  If  under  the  facts  of  this  case  the 
Andersons  became  liable  to  the  property  owners  who  had  to 
pay  the  excess  of  tax  caused  by  their  failure,  and  if  the  con- 
ditions of  this  bond  covered  that  liability,  and  if  under  those 
facts  and  those  conditions  the  law  would  create  or  imply  a 
trusteeship  in  the  city  for  the  use  of  those  property  owners, 
then  the  city  would  be  such  whether  called  by  that  name  in 
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the  bond  or  not.  This  court  held  in  the  Wright  cases  that 
those  facts  and  conditions  did  not  make  the  city  a  trustee 
for  the  property  owners,  therefore  the  city  could  not  recover 
for  their  loss  or  injury.  There  is  no  difference  in  principle 
between  this  case  and  the  "Wright  cases. 

This  loss  in  this  case  fell  not  on  the  city;  it  was  not  paid 
out  of  the  city  treasury,  nor  was  the  city  **^  liable  for  the 
excess;  the  burden  fell  alone  on  the  property  owners.  The 
only  theory  on  which  the  city  could  recover  for  the  loss  or 
injury  that  resulted  to  the  property  owners,  for  the  failure  of 
the  Andersons,  would  be  that  it  was  a  trustee  for  their  use, 
but  such  is  not  the  fact  in  this  case.  The  city  cannot,  in  its 
own  name  and  for  its  own  benefit,  recover  for  the  loss  sus- 
tained by  the  property  owners,  and  the  facts  not  constituting 
it  a  trustee  for  their  benefit,  it  cannot  recover  for  them. 

It  is  argued  that  the  condition  of  the  bond  calls  for  a 
faithful  performance  of  the  contract,  and  therefore  it  covers 
all  loss  resulting  from  failure  to  perform,  and  that  is  so. 
Under  the  facts  of  this  case  there  has  been  a  breach  of  the 
bond,  and  the  obligors  are  liable  for  whatever  damage  has 
resulted  from  the  breach,  but  their  liability  to  the  city  is  for 
the  damage  the  city  has  sustained,  not  that  sustained  by 
someone  else.  If  the  city  had,  in  this  instance,  sued  for 
damages  it  had  sustained,  it  would  on  proof  have  been  en- 
titled to  recover  nominal  damages  without  proof  of  specific 
loss,  though  of  that  we  say  nothing,  but  since  the  city  has 
seen  fit  to  sue  only  for  the  loss  that  resulted  to  the  property 
owners,  it  is  not  entitled  to  recover  at  all. 

The  judgment  is  affirmed. 

All  concur. 


As  to  the  Validity  and  "Efed  of  Bonds  Given  "by  Persons  Contracting 
to  construct  public  improvements,  see  Bell  v.  Kirkland,  102  Minn. 
213,  120  Am.  St.  Eep.  621;  Eed  Wing  Sewer  Pipe  Co.  v.  Donnelly, 
102  Minn.  192,  120  Am.  St.  Eep.  619;  Dillingham  v.  City  Council  of 
Spartanburg,  75  S.  C.  549,  117  Am.  St.  Eep.  917;  Alameda"  Macadamiz- 
ing Co.  V.  Pringle,  130  Cal.  226,  80  Am.  St.  Eep.  124. 
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STATE  V.  DENTON. 

[229  Mo.  187,  129  S.  W.  709.] 

ACCOUNTING— Money  Judgment — Jurisdiction  of  Equity.— It 

is  within  the  scope  of  equity  jurisdiction  to  cause  an  accounting  to 
be  made  under  some  circumstances,  and  to  render  judgment  for  the 
balance'^ascertained.  But  the  money  judgment  is  to  follow  the  ac- 
counting; and  if  the  conditions  surrounding  the  case  are  such  as  to 
put  the  accounting  beyond  the  reach  of  the  court,  it  has  no  jurisdic- 
tion to  render  a  money  judgment,     (p.  420.) 

ACCOUNTING  —  Jurisdiction  of  Equity —  Prohibition.— Ordi- 
narily, an  error  committed  in  rendering  a  money  judgment  may  be 
corrected  on  appeal,  but  if  the  accounting  that  must  be  had  before 
the  balance  can  be  ascertained  is  of  a  character  which  the  court  has 
no  power  to  make,  and  would  involve  the  destruction  of  rights  tliat 
could  not  be  restored,  the  remedy  by  appeal  is  inadequate,  and  pro- 
hibition lies.     (pp.  420,  424.) 

FOREIGN  INSURANCE  COMPAl^Y.— A  Court  wiU  not  Enter- 
tain Jurisdiction  of  a  suit  against  a  foreign  mutual  life  insurance 
company,  brought  by  a  member  thereof  for  himself  and  in  behalf  of 
others  similarly  situated  who  may  see  fit  to  come  in  and  share  in  the 
suit,  to  recover  alleged  balances  due  on  account  of  premiums  paid 
and  misapplied;  for  before  the  balance,  if  any,  due  the  plaintiff  can 
be  ascertained,  there  must  be  a  complete  visitation  of  the  corporation, 
a  thorough  inquiry  into  all  its  affairs,  and  an  ascertainment  not  only 
of  the  condition  of  the  account  with  the  plaintiff,  but  of  the  accounts 
of  all  its  members  who  have  had  policies,  no  matter  how  numerous 
they  may  be  or  through  how  many  states  they  may  be  scattered, 
(pp.  421-423.) 

DEMURRER^— Acts  Characterized  as  Fraudulent. — A  demurrer 
admits  the  facts  pleaded,  but  not  the  characterization  thereof  as 
fraudulent,  which  is  only  a  conclusion,     (p.  422.) 

FOREIGN  INSURANCE  COMPANY-^urisdiction  of  Court.— 
The  fact  that  the  acts  of  a  foreign  insurance  company  complained  of 
are  fraudulent  does  not  confer  jurisdiction  on  a  court  to  exercise 
visitorial  powers,  if  it  otherwise  lacks  jurisdiction,     (p.  422.) 

FOREIGN  INSURANCE  COMPANY— Jurisdiction  of  Court.— 
If  a  court  cannot  render  an  intelligent  judgment  for  money  which 
the  plaintiff  claims  he  has  been  unlawfully  compelled  to  pay  a  foreign 
insurance  com{)any  iu  excess  of  legitimate  assessments,  without  enter- 
ing into  an  elaborate  accounting  which  the  court  has  no  jurisdiction 
to  make,  then  the  court  has  no  jurisdiction  to  render  the  money  judg- 
ment,    (pp.  421,  422.) 

DISCOVERY. — The  Jurisdiction  of  a  Court  of  Equity  cannot 
be  sustained  on  the  ground  that  the  petition  is  in  the  nature  of  a  bill 
for  discovery,  if  the  discovery  asked  is  only  in  aid  or  as  a  part  of 
an  accounting  of  which  the  court  has  no  jurisdiction,     (p.  423.) 

FOREIGN  RECEIVER. — The  Recognition  of  a  Foreign  Re- 
ceiver is  only  a  matter  of  comity,  and  is  not  extended  when  the  rights 
of  a  citizen  would  be  injuriously  affected,     (p.  424.) 

ITow,  Butler  &  Mitchell  and  Rosenberger,  Taylor  &  Reed, 

for  the  relator. 

J.  II.  Liieas  and  Fyke  &  Snider,  for  the  respondents. 
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191  VAIfLIANT,  J,  Relator  seeks  a  writ  of  prohibition 
to  go  against  the  judge  of  the  circuit  court  of  Henry  county 
to  prohibit  him  entertaining  jurisdiction  of  a  suit  pending 
in  that  court  wherein  Herman  P.  Faris  is  plaintiff  and  this 
relator  is  defendant.  The  suit  was  begun  by  the  filing  of  a 
petition  in  the  name  of  the  plaintiff  for  himself  and  all  others 
similarly  situated  who  might  see  fit  to  come  in  and  share  in 
the  -"^^  suit.  The  petition  is  in  the  nature  of  a  bill  in  equity 
complaining  of  relator's  alleged  mismanagement  of  its  busi- 
ness as  a  life  insurance  company,  seeking  judicial  investiga- 
tion of  its  affairs  and  the  appointment  of  a  receiver  to  con- 
duct its  business.  On  return  of  the  summons  the  insurance 
company  filed  a  demurrer  to  the  petition,  assigning  as  one 
of  the  grounds  therefor  that  the  court  had  no  jurisdiction  of 
the  cause  stated  in  the  petition,  which  demurrer  was  con- 
sidered by  the  court  and  overruled,  whereupon  the  insurance 
company  as  relator  filed  this  suit  in  this  court.  The  question 
of  the  jurisdiction  of  the  circuit  court  arises  out  of  the  state- 
ments in  the  petition  which  are  substantially  as  follows : 

The  Minnesota  Mutual  Life  Insurance  Company  is  a  cor- 
poration organized  under  the  laws  of  Minnesota  and  domi- 
ciled at  St.  Paul  in  that  state,  engaged  in  the  business  of 
life  insurance,  extending  into  other  states,  Missouri  among 
the  others.  The  company  was  originally  chartered  to  do  the 
business  of  life  insurance  on  the  assessment  plan — that  is  to 
say,  on  the  death  of  one  of  its  members  an  assessment  was 
made  on  the  surviving  members,  and  out  of  the  proceeds  of 
such  assessment  the  insurance  on  the  life  of  the  deceased 
member  was  paid.  On  becoming  a  member  everyone  paid 
into  the  treasury  a  sum  equal  in  dollars  to  the  number  of 
3'ears  of  his  age,  which  went  into  what  was  called  the  guar- 
antee fund,  to  secure  the  payment  of  the  assessments  and 
to  be  used  in  case  of  necessity  in  payment  of  death  benefits. 
While  the  company  was  doing  business  on  that  plan  the 
plaintiff  became  a  member  and  took  out  three  policies  on  his 
life  for  two  thousand  dollars  each,  paid  the  fees  and  amount 
therefor  at  the  time,  and  has  ever  since  paid  in  due  course 
all  the  assessments  levied  by  the  company.  And  so  the  com- 
pany went  on  in  its  business  for  several  years  and  accumu- 
lated in  the  guarantee  fund  six  hundred  thousand  dollars. 
But  afterward,  in  1901,  the  company,  whose  original  name 
was  The  ^^^  Bankers'  Life  Association  of  Minnesota,  changed 
its  name  to  the  Minnesota  Mutual  Life  Insurance  Company 
of  St.  Paul.  Minnesota,  and  changed  its  plan  of  doing  busi- 
ness, ceased  to  issue  policies  on  the  assessment  plan,  and 
conducted  its  business  thereafter  as  an  old-line  life  insur- 
ance company,  and  issued  policies  only  on  a  level  premium 
plan.  After  such  change  the  company  endeavored  to  induce 
all  its  old  members  to  siu-render  their  policies  and  to  take 
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policies  on  the  level  premium  plan,  and  did  succeed  in  in- 
ducing many — how  many  plaintiff  does  not  know  but  seeks 
a  discovery  thereof — to  make  such  change.  Still  a  consider- 
able number  of  the  assessment  policy-holders,  among  them 
the  plaintiff,  have  refused  to  go  into  the  new  scheme,  and 
have  held  on  to  their  original  policies  and  have  continued  to 
pay  their  assessments.  But  the  ceasing  to  issue  policies  on 
the  assessment  plan  and  the  inducing  of  a  large  number  of 
liolders  of  such  policies  to  surrender  theirs  has  thrown  a 
greater  burden  on  those  who  have  held  their  originals,  in  the 
way  of  increased  assessments,  that  is  to  say,  not  only  has 
the  number  of  members  under  the  assessment  plan  not  in- 
creased, but  it  has  diminished,  yet  the  company  still  levies 
assessments  on  the  remaining  original  members  not  only  to 
pay  death  benefits  occurring  in  their  number,  but  to  pay 
death  benefits  on  the  lives  of  those  v/ho  surrendered  their 
assessment  policies  and  took  out  policies  on  the  level  premium 
plan,  although  holders  of  the  latter  kind  were  not  assessed 
to  pay  the  death  benefits  when  holders  of  assessment  policies 
died.  It  is  charged  in  the  petition  that  this  action  on  the 
part  of  the  insurance  company  was  done  for  the  fraudulent 
purpose  of  forcing  the  assessment  policy-holders  to  lapse  in 
their  membership,  whereby  the  defendant  would  claim  and 
keep  the  guarantee  fund,  whereas  that  fund  could  lawfully 
be  used  for  no  other  purpose  than  paying  or  securing  assess- 
ment plan  policies,  and  in  the  original  *®*  articles  of  associa- 
tion in  force  when  plaintiff  became  a  member  it  was  ex- 
pressly so  stated,  and  also  that  that  provision  should  never 
be  altered  or  amended  without  the  written  consent  of  every 
member  of  the  association,  which  consent  has  not  been  given 
by  a  large  number  of  members. 

It  is  also  charged  that  the  company  has  failed  to  apply 
the  guarantee  fund  to  the  payment  of  assessments  occurring 
on  the  death  of  members  holding  assessment  policies,  and 
has  fraudulently  misappropriated,  and  is  continuing  to  mis- 
appropriate, a  large  part  of  it,  and  unless  restrained  will 
dissipate  the  whole  fund.  That  by  this  unlawful  conduct 
plaintiff  has  been  compelled  to  pay  increased  and  burden- 
some assessments.  The  prayer  of  the  petition  is  that  the  de- 
fendant company  be  required  to  disclose  the  amount  of  the 
guarantee  fund  at  the  date  it  ceased  to  do  business  on  the 
assessment  plan ;  the  amount  on  hand  now ;  the  disposition 
it  has  made  of  that  fund ;  how  it  is  invested ;  how  many  mem- 
bers now  living  hold  policies  on  the  assessment  plan ;  their 
postoffice  addresses;  the  aggregate  of  the  outstanding  assess- 
ment plan  policies;  what  amount  of  money  has  been  received 
upon  assessments  collected  from  members  since  the  change  of 
name;  what  part  of  such  money  has  been  paid  on  policies 
on  the  old-line  plan;  to  state  an  account  with  plaintiff  since 
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he  has  been  a  member,  showing  how  much  money  collected 
from  plaintiff  has  been  appropriated  to  payment  of  death 
losses  on  old-line  policies;  that  defendant  be  enjoined  from 
appropriating  any  of  the  guarantee  fund  to  payment  of 
policies  on  the  old-line  plan,  and  from  making  assessments 
to  pay  claims  other  than  death  losses  on  the  assessment-plan 
policies;  that  a  receiver  be  appointed  to  take  charge  of  the 
guarantee  fund  and  collect  and  receive  all  assessments  here- 
after made  against  assessment-plan  members,  and  see  that 
they  are  applied  only  to  the  payment  of  death  losses  on 
assessment  policies ;  that  defendants  be  adjudged  ^^^  to  pay 
plaintiff  and  all  other  persons  similarly  situated  who  see  fit 
to  come  in  and  participate  in  this  litigation  all  sums  col- 
lected heretofore  and  applied  to  the  payment  of  death  losses 
under  policies  on  the  level-premium  plan,  and  for  general 
relief. 

The  respondent's  return  to  the  rule  to  show  cause  why  a 
writ  of  prohibition  should  not  issue  admits  the  allegations 
of  the  petition  of  relator,  but  avers  that  the  sole  object  of 
the  petition  in  the  case  of  Faris  against  the  insurance  com- 
pany, as  respondent  construes  it,  is  not  to  have  the  circuit 
court  exercise  a  complete  visitorial  power  over  the  business 
and  affairs  of  the  relator,  but,  on  the  contrary,  one  of  the 
purposes  of  the  petition  is  to  obtain  a  money  judgment 
against  relator  on  account  of  moneys  received  by  it  Avhich 
it  ought  not  to  have  received  and  ought  not  to  retain,  and  that 
if  respondent  erred  in  overruling  the  demurrers,  or  should 
hereafter  err  in  any  respect  in  the  progress  of  that  cause, 
the  relator  has  a  complete  remedy  by  appeal. 

From  this  return  it  may  be  inferred  that  the  learned  judge 
in  overruling  the  demurrer  did  not  construe  the  petition  as 
one  aimed  to  bring  about  a  visitation  of  the  affairs  of  the 
relator,  but  only  to  obtain  a  money  judgment  for  a  balance 
found  to  be  due  plaintiff  after  such  an  accounting  as  a  court 
of  equity  could  cause  to  be  made. 

It  is  within  the  scope  of  equity  jurisdiction  to  cause  an 
accounting  to  be  made  under  some  circumstances  and  to 
render  judgment  for  the  balance  ascertained.  But  the 
money  judgment  is  to  follow  the  accounting,  and  if  the  con- 
ditions surrounding  the  case  are  such  as  to  put  the  account- 
ing beyond  the  reach  of  the  court,  it  has  no  jurisdiction  to 
render  a  money  judgment.  Ordinarily,  an  error  committed 
in  the  rendering  of  a  money  judgment  may  be  corrected  on 
appeal,  but  if  the  accounting  that  must  be  had  before  the 
balance  can  be  ascertained  is  of  a  character  which  the  court 
has  no  power  to  make,  and  would  involve  destruction  of 
io«  rights  which  could  not  be  restored,  an  appeal  would  be 
of  little  if  any  avail.  In  this  case  before  the  balance,  if  any, 
that  is  due  the  plaintiff  could  be  ascertained,  there  must  be 
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a  complete  visitation  of  the  corporation,  a  thorough  inquir- 
ing into  all  of  its  affairs,  and  an  ascertainment  not  only  of 
the  condition  of  the  account  of  the  corporation  with  this 
plaintiff,  but  of  the  accounts  of  all  its  members  who  now 
have,  or  have  ever  had,  policies  on  the  assessment  plan,  no 
mattec.  how  numerous  they  may  be  or  through  how  many 
states  they  may  be  scattered,  because  this  is  a  mutual  con- 
cern and  the  accounts  of  all  are  involved  in  the  account  of 
one.  Such  an  accounting  is  not  beyond  the  jurisdiction  of 
a  court  of  equity  that  may  have  full  jurisdiction  of  the  cor- 
poration, but  is  beyond  the  jurisdiction  of  a  court  of  equity 
that  has  only  the  limited  or  qualified  jurisdiction  over  a 
foreign  insurance  corporation  that  is  given  by  our  laws  ta 
our  courts.  When  license  is  granted  a  foreign  insurance 
company  to  do  business  in  this  state,  one  of  the  conditions 
on  which  the  license  is  granted  is  that  it  name  an  agent  on 
whom  service  of  process  may  be  made,  so  that  it  may  be 
called  into  court  to  answer  a  suit  on  a  contract,  and  our 
courts  have  ample  jurisdiction  to  compel  performance  of 
obligations  by  such  companies.  Nor  are  our  citizens  wholly 
without  the  right  to  have  the  internal  affairs  of  such  cor- 
porations examined  and  their  methods  of  business  and  their 
ability  to  perform  their  obligations  ascertained,  and  their 
abuses,  if  any  corrected,  without  going  to  another  state  for 
that  purpose ;  but  that  power  is  lodged  in  the  superintendent 
of  insurance,  who  may,  until  he  has  been  allowed  to  make 
the  examination  and  is  satisfied,  refuse  to  grant  a  license,  or, 
having  granted,  may  for  good  cause  revoke  it.  But  beyond 
the  power  of  the  court  to  enforce  the  performance  of  a  con- 
tract and  beyond  the  power  of  the  superintendent  of  insur- 
ance to  correct  the  evil,  if  a  citizen  of  this  state  wants 
further  redress  involving  *^''  a  judicial  investigation  into 
the  affairs  of  the  foreign  corporation  of  Avhich  he  is  a  mem- 
ber, he  must  go  to  a  court  in  the  state  where  the  corporation 
is  at  home. 

In  the  brief  for  relator  we  are  referred  to  a  decision  of 
the  supreme  court  of  the  United  States  holding  that  the 
transaction  whereby  this  insurance  company  changed  the 
character  of  its  business  from  the  assessment  to  the  old-line 
plan  was  in  conformity  to  a  statute  of  Minnesota,  and  was 
valid:  Wright  v.  Minnesota  M.  h.  Ins.  Co..  193  U.  S.  657,  2-t 
Sup.  Ct.  Rep.  549,  48  L.  ed.  882.  But  that  question,  if  there 
is  such  a  question,  is  not  in  this  case;  we  are  now  concerned 
only  with  the  question  of  jurisdiction  of  our  circuit  courts 
over  a  cause  like  this. 

In  Condon  v.  MiUual  Reserve  Assn.,  89  Md.  99,  73  Am.  St. 
Rep.  169.  42  Atl.  944,  44  L.  R.  A.  149,  the  supreme  court  of 
^Maryland  considered  a  case  very  like  this,  and  held  that  th(^ 
trial  court  had  no  jurisdiction.     The  Maryland  court  pointed. 
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ont  the  dual  capacity  of  a  policy-holder  in  such  a  mutual 
eonipan}';  he  was  an  insured  and,  to  a  certain  extent,  an  in- 
surer, a  creditor  and  a  member.  The  court  said:  "The  mere 
fact  that  he  is  a  member  of  the  corporation  does  not  preclude 
him  from  asserting  against  the  corporation  any  right  arising 
out  of  his  contract ;  but  the  character  of  the  remedy  invoked 
may  measure  the  limits  of  the  jurisdiction  of  the  tribunal 
appealed  to,  when  the  domicile  of  the  corporation  is  con- 
sidered. It  is  therefore  entirely  possible  that  a  state  of  facts 
which  would  authorize  a  court,  in  the  exercise  of  its  visi- 
torial  power,  to  inquire  into  the  validity  of  acts  affecting  the 
rights  of  a  policy-holder,  when  done  by  a  corporation  located 
within  the  jurisdiction  of  the  court,  would,  as  respects  a 
foreign  corporation,  be  wholly  insufficient  to  confer  upon  the 
same  court  jurisdiction  to  act  at  all."  The  complaint  of  the 
policy-holder  in  that  ca,se  was  very  much  like  the  complaint 
in  the  case  at  bar:  it  was  charged  that  the  assessments  were 
illegal,  excessive  and  fraudulent,  and  the  prayer  was  for  an 
'^*  accounting,  involving  the  same  scope  of  inquiry  as  in 
this  case  and  the  appointment  of  a  receiver,  but  the  court 
said  that  because  it  was  a  New  York  corporation,  the  com- 
plainant would  have  to  take  his  complaint  to  a  New  York 
court.  Respondent  in  his  brief  says  that  the  petition  charges 
fraud,  and  that  the  demurrer  admits  it,  but  that  is  hardly 
so ;  the  demurrer  admits  the  fact  pleaded,  but  not  the  char- 
acterization which  is  only  a  conclusion.  But  even  if  the  acts 
complained  of  were  fraudulent,  they  do  not,  in  such  case, 
affect  the  question  of  jurisdiction.  We  quote  again  from 
the  Maryland  court:  "An  act  done  with  a  fraudulent  motive 
is,  as  an  act,  precisely  identical  with  the  same  act  done  with- 
out such  a  motive,  in  so  far  as  it  relates  to  this  jurisdictional 
question ;  because  it  is  the  quality  or  nature  of  the  act,  not 
the  incentive  that  promoted  it,  or  the  effect  that  it  produces, 
which  determines  whether  it  does  pertain  to  the  internal 
management  of  the  corporation  or  not." 

That  insurance  company  was  assailed  with  a  like  suit  in 
Virginia  and  also  in  North  Carolina,  and  in  both  of  those 
states  it  was  held  that  the  court  had  not  jurisdiction:  Tavlor 
V.  Mutual  Assn.,  97  Va.  60,  33  S.  E.  385,  45  D.  R.  A.  621  ; 
Howard  v.  Mutual  Assn.,  125  N.  C.  49,  34  S.  E.  199,  45  L.  R. 
A.  853. 

A  court  of  equity  never  does  a  vain  act;  it  never  decrees 
what  it  cannot  compel  to  be  performed.  If  this  were  a 
domestic  corporation,  the  court  could  decree  such  an  account- 
ing as  prayed,  ap[)oint  its  commissioner  to  go  to  the  office 
of  the  corporation,  and  overlook  and  examine  all  its  books, 
appoint  a  receiver,  if  it  deemed  proper,  to  take  possession 
of  all  its  assets  an;!  administer  the  same  under  the  direction 
of   the   court   pendente   lite,   and   if  the   corporation   or   its 
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officers  should  refuse  to  surrender  its  books  or  assets,  there 
would  be  sufficient  executive  power  forthcoming  at  the  call 
of  the  court  to  enforce  its  decrees.  But  the  commissioner 
or  the  receiver  in  such  case  is  but  the  representative  of  the 
court;  he  is,  while  be  keeps  within  ^^^  his  decree,  pro  hac 
vice  the  court;  where  he  goes  the  court  goes  and  what  he 
does  tTie  court  does.  Can  the  circuit  court  in  this  case,  in 
the  person  of  its  representative,  go  to  Minnesota  and  take 
cliarge  of  the  affairs  of  this  corporation  there?  If  the  cor- 
poration should  refuse  to  turn  over  its  books  to  the  commis- 
sioner or  its  money  to  the  receiver,  what  could  the  court  do? 
A  court  has  no  right  to  put  itself  in  a  position  where  its 
orders  may  be  treated  with  contempt;  the  very  fact  that  it 
could  not  force  obedience  shows  its  lack  of  authority  to 
render  the  judgment. 

There  are,  according  to  the  petition,  a  large  number  of 
holders  of  policies  like  those  held  by  plaintiff,  scattered  per- 
haps over  many  states,  each  of  whom  has  as  much  right  to 
bring  a  like  suit  in  his  state  as  the  plaintiff  has  to  bring 
this  suit.  Each  of  those  many  policy-holders  would  have  an 
interest  in  each  of  the  many  suits,  because  in  a  mutual  con- 
cern tlie  interest  of  one  cannot  be  determined  without  de- 
termining the  interest  of  all,  or  at  least  the  basis  on  w^hich 
the  interest  of  all  must  be  calculated.  It  would  be  a  strange 
system  of  law  that  would  involve  a  concern  in  such  con- 
fusion. If  such  were  the  law,  no  insurance  company  would 
venture  to  do  business  outside  its  own  state. 

It  would  be  impoSvsible  for  the  circuit  court  to  render  an 
intelligent  judgment  for  the  money  which  the  plaintiff  says 
he  has  been  unlawfully  compelled  to  pay  in  excess  of  legiti- 
imate  assessments,  without  entering  into  the  elaborate 
accounting  above  indicated,  and  since  the  court  has  no  juris- 
diction to  make  such  an  accounting,  it  has  no  jurisdiction  to 
render  such  a  money  judgment.  Nor  can  the  jurisdiction  be 
sustained  on  the  ground  that  the  petition  is  in  the  nature  of 
a  bill  for  discovery,  because  the  discovery  asked  is  only  in 
aid  of  the  accounting;  is  in  fact  but  a  part  of  the  account- 
ing. "A  bill  for  relief  and  discovery  cannot  be  sustained 
solely  for  the  -^^^  sake  of  discovery;  therefore  where,  in  a 
bill  for  discovery  and  relief,  the  discovery  sought  is  inci- 
dental to  the  relief  sought,  a  demurrer  well  taken  to  the  re- 
lief holds  good  as  to  the  discovery  also":  14  Cyc.  308. 

A  receiver  appointed  by  a  court  of  competent  jurisdiction 
in  another  state  is  recognized  under  certain  conditions  in 
this  state.  The  law  on  this  point  is  well  stated  in  two  eases 
cited  in  respondent's  brief — Weil  v.  Bank  of  Burr  Oak.  76 
^lo.  App.  84,  opinion  by  Judge  Ellison,  and  Seymour  v.  New- 
man, 77  I\Io.  App.  578.  opinion  by  Judge  Bond.  In  each  of 
those  cases  the  corporation  for  which  the  receiver  was  ap- 
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pointed  was  domiciled  in  the  jurisdiction  of  the  court  which 
made  the  appointment,  presumably  the  bulk  of  the  assets  of 
the  bank  was  in  each  case  within  that  jurisdiction  and  a 
small  asset  was  found  here.  A  reading  of  those  cases  shows 
that  the  recognition  of  the  foreign  receiver  is  only  a  matter 
of  comity  and  is  not  extended  when  the  rights  of  a  citizen 
Avould  be  injuriously  affected.  If  a  court  in  a  foreign  state 
should  undertake  to  appoint  a  receiver  for  a  IMissouri  cor- 
poration, the  bulk  of  whose  assets  were  in  this  state,  his 
authority  w^ould  not  be  recognized  here.  In  this  case  the 
plaintiff  claims  to  hold  three  policies  of  two  thousand  dollars 
each,  not  mature,  nothing  now  due  on  them,  yet  he  asks  that 
to  protect  his  interests  a  receiver  be  appointed  to  go  to 
Minnesota  and  take  possession  of  the  six  hundred  thousand 
dollars  guarantee  fund,  to  preserve  it  for  the  security  of  his 
claims  and  the  like  claims  of  all  others  who  will  join  him 
in  this  suit.  No  such  receiver  would  be  or  ought  to  be  recog- 
nized at  the  home  of  the  corporation. 

The  circuit  court  has  no  jurisdiction  of  the  cause  of  action 
stated  in  the  petition  oi  Herman  P.  Faris  v.  The  Minnesota 
Mutual  Life  Insurance  Company,  and  no  amendment  of  the 
petition  could  give  the  court  jurisdiction  of  that  cause ;  an 
amendment  stating  a  cause  of  action  within  such  jurisdic- 
tion would  be  an  amendment  ^^^  stating  a  new  or  different 
cause  of  action;  the  demurrer  should  therefore  have  been 
sustained  and  the  cause  dismissed. 

The  writ  of  prohibition  is  awarded  as  prayed. 

All  concur,  except  Burgess,  J.,  not  sitting. 


The  Jurisdiction  of  Courts  Over  the  Internal  A  fairs  of  Foreign  Cor- 
porati/yns  is  discussed  in  the  recent  cases  of  Edwards  v.  Schillinger,  245 
111.  231,  137  Am.  St.  Rep.  308;  Babcock  v.  Farwell,  245  111.  14,  137 
Am.  St.  Rep.  284;  State  v.  De  Groat,  109  Minn.  168,  134  Am.  St.  Rep. 
764;  McCloskey  v.  Snowden,  212  Pa.  249,  108  Am.  St.  Rep.  867.  A 
complaint  alleging  that  excessive  assessments  levied  by  a  foreign 
insurance  company  are  illegal  and  void  because,  the  condition  of  the 
death  fund  not  demanding  that  they  should  be  laid,  they  were  made 
with  the  fraudulent  purpose  of  forcing  the  complainant's  policy  to 
lapse,  states  facts  relating  to  the  internal  management  of  such  cor- 
poration, and  the  courts  of  this  state  will  not  entertain  jurisdiction 
of  it:  Condon  v.  Mutual  Reserve  Assn.,  89  Md.  99,  73  Am.  St.  Rep. 
169. 

Jurisdiction  of  Foreign  Corporations  is  the  subject  of  a  note  to  Abbe- 
ville etc.  Co.  V.  Western  etc.  Co.,  85  Am.  St.  Rep.  905. 
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STATE  V.  MITCHELL. 

[229  Mo.  683,  129  S.  W.  917.] 

CBIMINAL  LAW — Waiver  of  Jurisdiction. — Where  the  defend- 
ant in  a  prosecution  for  seduction  appears  in  person  and  by  counsel, 
makefl^no  objection  to  the  jurisdiction  of  the  court,  and  announces 
ready  for  trial,  this  constitutes  a  waiver  of  jurisdiction  over  his 
person,     (p.  430.) 

CBIMINAL  LAW — Cross-examination  of  Defendant. — Where, 
on  examination  in  chief  of  the  defendant  in  seduction,  reference  is 
made  to  his  promise  to  marry  the  prosecuting  witness  and  his  inter- 
course with  her,  he  cannot,  by  confining  his  answers  to  a  particular 
date,  preclude  the  state  from  a  full  and  thorough  cross-examination 
upon  these  subjects,     (p.  430.) 

CRIMINAL  LAW — Cross-examination  of  Defendant. — The  de- 
fendant in  a  criminal  prosecution  need  not  become  a  witness,  and 
when  he  does,  he  enjoys  an  advantage  over  the  ordinary  witness  in 
that  his  cross-examination  must  be  confined  to  the  matter  with  refer- 
ence to  which  he  testifies,  but  as  to  the  matter  to  which  he  "refers" 
in  his  testimony  in  chief,  he  is  subject  to  cross-examination  and  im- 
peachment just  as  any  other  witness,     (pp.  430,  431.) 

SEDUCTION. — A  Promise  to  Marry  in  the  Future  when  the 
promisor  has  finished  a  course  of  study  at  school,  followed  by  inter- 
course consented  to  on  the  faith  thereof,  will  sustain  a  criminal  prose- 
cution for  seduction,  whether  or  not  the  time  for  consummating  the 
marriage  has  expired,     (pp.  431,  432.) 

SEDUCTION— Promise  to  Marry  in  Future. — An  instruction  in 
a  seduction  case  that  if  the  defendant  had  intercourse  with  the  prose- 
cuting witness  because  he  promised  to  marry  her  after  he  got  through 
school  and  because  of  her  love  for  him,  and  he  in  good  faith  made 
the  promise  and  intends  to  carry  it  out,  the  jury  must  acquit,  is  not 
the  law.  The  offense  does  not  depend  upon  the  expiration  of  the 
time  when  the  marriage  was  to  be  consummated,     (p.  432.) 

CRIMINAL  TRIAL. — An  Instruction  in  a,  Seduction  case  is 
properly  refused,  if  it  undertakes  to  select  certain  portions  of  the 
evidence,  such  as  letters  written  by  the  defendant,  and  comment  upon 
their  force  and  effect,     (p.  433.) 

SEDUCTION — Confining  Offense  to  Particular  Date. — The  jury 
should  not  be  instructed  in  a  seduction  case  that  to  authorize  a  con- 
viction the  intercourse  must  have  been  on  a  specified  date.  If  the 
defendant,  under  and  by  a  promise  to  marry,  at  any  time  within  three 
years  before  the  filing  of  the  information,  debauched  the  prosecuting 
witness,  he  may  be  convicted,     (p.  433.) 

SEDUCTION — ^What  Constitutes. — Illicit  Intercourse  permitted 
by  a  woman  as  a  mere  barter  and  trade  for  a  promise  of  marriage  is 
not  seduction;  there  must  be  the  exercise  of  certain  influences  upon 
her  affections  by  reason  of  the  promise,  and  to  some  extent  the  bring- 
ing into  play  of  certain  arts  and  blandishments,  reasonably  sufficient, 
aided  by  the  promise  to  marry,  to  have  her  yield  to  the  desires  of 
the  defendant,     (p.  433.) 

APPEAL  —  Review  of  Conflicting  Testimony.  —  An  appellate 
court,  where  there  is  substantial  testimony  supporting  the  verdict 
as  returned  by  the  jury,  will  not  disturb  such  finding  on  the  ground 
that  there  may  be  some  conflict  in  the  testimony  from  which  the  final 
conclusions  of  the  jury  were  reached,     (p.  434.) 
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C.  P.  Johnson  and  Dalton  &  Arthur,  for  the  appellant. 

Elliott  W.  Major,  attorney  general,  and  John  M.  Dawson, 
assistant  attorney  general,  for  the  state. 

®**'^  FOX,  J.  This  cause  is  now  pending  before  this  court 
upon  appeal  by  the  defendant  from  a  judgment  of  the  cir- 
cuit court  of  Dent  county,  Missouri,  convicting  him  of  the 
seduction  of  a  female  of  good  repute  under  the  age  of  twenty- 
one  years,  under  a  promise  of  marriage. 

On  the  tenth  day  of  August,  1909,  the  prosecuting  attorney 
of  Dent  county  filed  with  the  clerk  of  the  circuit  court  of  saiil 
county  an  information  charging  the  defendant  with  unlaw- 
fully and  feloniously  seducing  and  debauching  Arzetta  In- 
man,  an  unmarried  female  of  good  repute  and  under  the 
age  of  twenty-one  years,  under  promise  of  marriage.  At  the 
regular  August  term,  1909,  of  the  Dent  circuit  court,  and  on 
the  sixteenth  day  of  August,  the  defendant  was  duly  arraigned 
and  entered  his  plea  of  not  guilty,  and  on  the  following  day 
he  was  put  upon  his  trial  in  said  court  before  a  jury  duly 
impaneled  and  sworn  to  try  the  cause.  At  said  trial  the  state 
introduced  evidence  tending  to  prove  that  Arzetta  Inman 
was  an  unmarried  female,  whose  mother  was  deceased,  and 
Avho  resided  with  her  father  on  a  farm  in  Dpnt  county,  and 
that  defendant  resided  a  mile  and  a  half  from  the  prosecu- 
trix ;  that  defendant  had  been  waiting  upon  Miss  Inman  from 
January,  1905,  as  her  suitor,  until  in  January,  1909 ;  that  he 
was  visiting  the  prosecutrix  when  not  away  attending  school, 
most  every  Sunday,  and  sometimes  at  evenings  during  the 
week ;  that  he  continued  waiting  upon  her  constantly  during 
said  time,  and  that  they  became  engaged  to  be  married,  and 
had  contracted  and  agreed  to  marry  each  other;  that  they 
had  been  *****  going  together  at  least  two  years  when  they 
decided  to  marry  when  defendant  arrived  at  the  age  of 
twenty-one  years. 

Prosecutrix  testified  that  the  defendant  continually  told 
her  that  he  loved  her,  and  she  admits  that  she  loved  him ;  that 
on  July  28,  1908.  defendant  had  intercourse  with  her,  after 
many  times  begging,  persuading  and  promising  to  marry  her, 
as  she  says,  "just  persuading  me  into  it";  that  he  told  her 
they  were  to  be  married,  and  if  she  loved  him  well  enough 
to  wait  for  him,  after  he  went  to  school,  he  did  not  think 
she  ought  to  care,  as  they  intended  to  get  married. 

The  prosecutrix  testified  that  the  defendant,  by  the  ex- 
ercise of  arts  and  blandishments,  persuaded  her  to  have  sex- 
ual intercourse  with  her,  and  that  she  cried  about  having  given 
up  to  him  after  she  went  to  bed  that  night,  and  told  him 
about  it  when  he  came  to  see  her  the  next  time,  and  he 
wanted  to  again  have  sexual  intercourse  with  her;  that  she 
loved  defendant  and  thought  he  would  do  the  right  thing 
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about  it,  and  that  he  promised  to  marry  her,  and  she  thought 
he  loved  her,  and  that  she  had  never  had  intercourse  vi^ith 
any  other  man.  The  prosecutrix  testified  that  defendant  ob- 
jected to  her  keeping  company  with  any  other  young  men 
durinjr  the  full  time  of  the  courtship  between  the  prosecu- 
trix and  defendant;  that  the  prosecutrix,  in  the  month  of 
Marchri909,  in  conversation  with  defendant,  asked  him  to 
keep  his  promise  to  marry  her,  and  he  said  he  did  not  know, 
that  he  was  going  to  school  and  that  he  could  not  marry  the 
prosecutrix  until  after  his  course  of  four  years'  study  in  his 
school  was  completed,  and  advised  her  to  go  to  a  physician ; 
that  he  could  not  give  her  medicine,  as  he  would  be  subject 
to  a  term  in  the  penitentiary  if  he  did,  and  advised  her  to 
go  to  Dr.  Craig,  a  physician ;  that  during  the  time  the  prosecu- 
trix and  the  defendant  became  engaged  defendant  wrote  the 
prosecutrix  a  great  many  letters,  some  of  them  being  intro- 
duced in  evidence;  that  during  the  courtship  defendant  ^^* 
gave  prosecutrix  two  rings,  a  manicure  set,  a  bracelet  and 
other  presents.  Upon  this  bracelet  defendant  had  engraved 
his  initials  and  those  of  the  prosecutrix;  that  during  said 
period  they  were  constantly  together,  the  defendant  taking 
the  prosecutrix  to  many  places  and  gatherings,  such  as  to 
church,  picnics  and  encampments,  and  other  public  gather- 
ings of  that  character  in  that  neighborhood.  The  prosecu- 
trix went  to  see  Dr.  Craig  at  the  instance  and  request  of  de- 
fendant two  or  three  different  times.  Defendant  stated  to 
prosecutrix  many  times  that  he  would  marry  her,  and  would 
always  treat  her  right  before  and  after  he  had  sexual  inter- 
course with  her,  and  that  after  fondling  and  loving  her  she 
finally  yielded  to  his  solicitations. 

Exhibits  "A"  to  **P,"  inclusive,  were  letters  written  by 
defendant  to  the  prosecutrix  and  signed  with  appellant's 
name.  No  objections  were  made  to  their  introduction  in  evi- 
dence, no  exceptions  saved  thereto. 

The  state  further  introduced  evidence  tending  to  show  that 
the  prosecutrix  and  defendant  were  seen  together  at  public 
places  often,  and  that  defendant  was  known  in  the  neighbor- 
hood to  be  the  "solid  company"  of  prosecutrix;  that  the 
prosecutrix  enjoyed  a  good  reputation  in  the  neighborhood 
in  which  she  resided,  for  honesty  and  integrity,  virtue  and 
chastity  and  good  behavior. 

The  letters  introduced  in  evidence  were  identified  as  the 
handwriting  of  defendant,  and  defendant  admitted  that  some 
of  the  letters  introduced  were  in  his  handwriting,  and  does 
not  deny  that  the  others  were  written  by  him. 

The  defendant  introduced  evidence  tending  to  show  that 
prosecutrix,  about  the  10th  of  December,  1908,  went  to  a 
singing  in  the  neighborhood  at  the  schoolhouse,  and  that  she. 
defendant's  father,  Bud  Duckworth  and  others  started  from 
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the  schoolhouse  ®®®  toward  home,  and  were  together  for 
about  a  half  a  mile.  That  when  they  arrived  at  defendant's 
home,  Bud  Duckworth  permitted  prosecutrix  to  ride  behind 
him  on  his  horse  from  defendant's  home  to  the  home  of  the 
prosecutrix,  a  distance  of  a  mile  and  a  half;  that  no  other 
persons  were  traveling  that  way  at  that  time ;  that  the  prose- 
cutrix could  have  had  other  company  from  church,  as  her 
brother  was  there.  Duckworth  was  a  school  teacher  in  the 
neighborhood,  and  this  fact  is  shown  as  an  impropriety  on  the 
part  of  the  prosecutrix;  that  the  brother  of  prosecutrix  mar- 
ried defendant's  sister,  and  lived  in  the  same  yard  in  which 
prosecutrix  lived. 

The  defendant  testified  in  his  own  behalf  that  he  was  pres- 
ent at  the  home  of  the  prosecutrix  on  the  night  of  the  28th 
of  July^  1908,  together  with  a  few  of  the  friends  of  prosecu- 
trix; that  the  party  broke  up  about  10:30,  but  denied  that  he 
had  sexual  intercourse  with  prosecutrix  on  the  night  of  July 
28,  1908 ;  that  he  was  attending  school  at  the  time  of  the  trial 
and  had  three  more  years  to  complete  his  course;  that  he 
never  "come  out  and  promised  prosecutrix  that  he  would 
marry  her,"  but  admitted  having  sexual  intercourse  with  her 
several  times,  but  did  not  remember  having  had  sexual  inter- 
course with  her  on  the  night  of  July  28,  1908 ;  he  admitted 
that  they  were  lovers  and  had  been  for  four  years,  and  that 
he  called  to  see  her  often  and  that  they  were  on  friendly 
terms ;  that  he  had  taken  her  to  many  entertainments  and 
public  places  of  amusement  and  entertainment.  Defendant 
admitted  that  he  loved  prosecutrix  some  and  had  probably 
told  her  so;  that  he  didn't  know  whether  or  not  she  believed 
him  when  he  told  her  he  loved  her;  admitted  that  he  was  at 
her  home  nearly  every  Sunday,  but  denied  that  he  insisted 
on  her  not  keeping  company  with  other  men ;  that  he  accom- 
panied her  to  church  and  Sunday-school  and  to  entertain- 
ments, and  that  no  one  else  accompained  her  to  such  places 
when  he  was  at  home;  that  he  ®^*  saw  Edwin  Duckworth 
with  her  at  an  iee-cream  social,  and  that  he  knew  at  one  time 
that  Enoch  Floyd  had  kept  company  with  her,  but  that 
he  (defendant)  accompained  prosecutrix  from  the  ice-cream 
social  to  her  home;  that  he  had  invited  prosecutrix  to  his 
father's  home;  that  he  came  home  from  school  on  the  20th 
of  December,  1908,  and  that  evening  called  on  the  prosecu- 
trix. Defendant  stated  that  he  had  received  a  great  many 
letters  from  prosecutrix,  but  that  he  had  given  them  to  his 
attorneys  and  did  not  know  where  they  were;  that  every 
time  he  wrote  the  prosecutrix  she  answered  it;  defendant 
denied  that  he  had  ever  promised  to  marry  prosecutrix. 

At  the  close  of  the  evidence  the  court  instructed  the  jury 
and  the  cause  was  submitted  to  them,  and  they  returned  a 
verdict  finding  the  defendant  guilty  as  charged  in  the  in- 
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formation,  and  assessed  his  punishment  at  a  fine  of  one  thou- 
sand dollars  and  imprisonment  in  the  county  jail  for  one 
year.  Timely  motions  for  new  trial  and  in  arrest  of  judg- 
ment were  filed  and  by  the  court  overruled.  Judgment  was 
entered  in  conformity  to  the  verdict,  and  from  this  judg- 
ment defendant  prosecuted  this  appeal  and  the  record  is 
now  before  us  for  consideration. 

1.  The  information  upon  which  the  judgment  in  this  cause 
is  predicated  charges  every  essential  element  of  the  offense 
of  which  the  defendant  was  convicted.  It  is  in  such  form 
as  has  repeatedly  met  the  approval  of  this  court:  State  v. 
O'Keefe,  141  Mo.  271,  42  S.  W.  725;  State  v.  Eckler,  106  Mo. 
585,  27  Am.  St.  Rep.  372,  17  S.  W.  814;  State  v.  Branden- 
burg, 118  Mo.  181,  40  Am.  St.  Rep.  362,  23  S.  W.  1080. 

There  is  no  merit  in  the  insistence  of  appellant  that  the 
circuit  court  of  Dent  county  had  no  jurisdiction  to  try  the 
defendant  upon  the  information  as  filed  by  ®^^  the  prose- 
cuting attorney,  upon  the  ground  that  the  justice  of  the  peace 
in  the  preliminary  examination  on  the  tenth  day  of  August, 
1909,  recognized  the  defendant  to  appear  at  the  August 
term  of  the  Dent  circuit  court,  and  the  additional  reason  that 
the  prosecuting  attorney  filed  the  information  in  this  cause 
against  the  defendant  on  the  tenth  day  of  August,  1909.  The 
legislature  of  1909  (Laws  1909,  p.  411)  made  a  change  in  the 
time  for  the  regular  terms  of  the  Dent  county  circuit  court. 
One  of  the  changes  made  was  that  instead  of  the  October 
term,  1909,  the  regular  term  was  changed  to  the  third  ^Ion- 
day  in  August.  This  act  making  the  change  did  not  go  into 
ert'ect  and  become  operative  until  August  16,  1909.  Upon  this 
state  of  the  record  learned  counsel  for  appellant  insists  that, 
for  the  reason  that  the  justice  of  the  peace  held  the  prelimin- 
;iry  examination  prior  to  the  time  when  the  act  of  1909  chang- 
ing the  time  of  holding  the  court  went  into  effect,  he  should 
have  recognized  the  defendant  to  appear  at  the  October  term, 
and  for  the  additional  reason  that  the  prosecuting  attorney 
on  the  tenth  day  of  August,  1909 ,  prior  to  the  taking  effect 
of  the  act  which  changed  the  term  of  Dent  county  circuit 
court  to  the  third  Monday  in  August,  filed  the  information  in 
the  circuit  court  of  Dent  county,  Missouri,  to  the  August 
term.  1909 ;  that  this  deprived  the  circuit  court  of  Dent  county 
of  jurisdiction  to  try  said  cause  upon  the  information  filed. 
It  is  sufficient  to  repeat  that  there  is  no  merit  in  this  insis- 
tence. Under  the  Laws  of  1905,  page  133,  it  was  made  the 
dut.v  of  justices  of  the  peace  to  recognize  defendants  upoa 
preliminary  examinations  in  all  bailable  offenses  for  their 
appearance  on  the  first  day  of  the  next  regular  term  of  the 
circuit  court  of  such  county  to  answer  such  charges  as  may 
bo  preferred  against  them.  The  information  was  filed  by  the 
prosecuting  attorney  in  the  proper  office — in  the  office  of  the 
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circuit  clerk — and  the  mere  fact  that  he  said  "to  the  August 
term.  1909,"  falls  far  short  of  in  any  way  vitiating  ®^^  the 
sufficiency  of  the  information.  But  aside  from  all  this,  the 
defendant  in  this  cause  appeared  in  person  and  by  counsel, 
made  no  objection  to  the  jurisdiction  of  the  court,  announced 
read.y  for  trial,  which,  in  our  opinion,  was  a  complete  waiver 
of  jurisdiction  over  the  person.  There  can  be  no  question 
but  what  the  court  had  jurisdiction  over  the  subject  matter. 
We  take  it  that,  as  before  stated,  there  is  no  merit  in  the 
complaint  that  the  circuit  court  of  Dent  county,  by  reason 
of  the  facts  herein  indicated,  did  not  have  jurisdiction  both 
of  the  subject  matter  and  of  the  defendant. 

2.  It  is  earnestly  insisted  by  learned  counsel  for  appellant 
that  the  prosecuting  attorney  was  permitted  to  cross-examine 
the  defendant  upon  matters  not  referred  to  in  his  examina- 
tion in  chief.  This  proposition  required  an  examination  of 
the  disclosures  of  the  record.  We  have  analyzed  in  detail 
the  record  upon  this  proposition,  and  find  that  the  cross-ex- 
amination of  the  defendant  upon  the  questions  of  his  promise 
of  marriage  to  the  prosecuting  witness  and  sexual  intercourse 
with  her  was  entirely  proper.  Both  of  those  subjects  were  re- 
ferred to  in  his  examination  in  chief,  and  the  mere  fact  that 
he  made  reference  to  those  subjects  upon  a  particular  date 
by  no  means  precludes  the  state  from  full  and  through  cross- 
examination  of  the  defendant  upon  the  subjects  referred  to 
in  his  examination  in  chief. 

Upon  this  proposition  counsel  for  appellant  direct  our  at- 
tention to  the  cases  of  State  v.  McGraw,  74  Mo.  573 ,  State 
V.  Porter,  75  Mo.  171 ,  State  v.  James,  216  Mo.  394,  115  S. 
W.  994,  in  support  of  the  contention  that  the  cross  examina- 
tion of  the  defendant  while  a  witness  upon  the  stand  con- 
stitutes reversible  error.  An  examination  of  those  cases  will 
demonstrate  that  they  are  entirely  unlike  the  case  at  bar.  In 
those  cases  the  prosecuting  attorney  was  permitted  to  cross- 
examine  ^'^'*  the  defendants  upon  subjects  to  which  no  ref- 
erence had  been  made  in  their  examinations  in  chief.  In  the 
case  at  bar  the  record,  which  we  have  examined  in  detail, 
clearly  discloses  that  the  defendant  in  his  examination  in 
chief  made  reference  to  the  subjects  of  promise  of  marrying 
and  sexual  intercourse  with  the  prosecuting  witness,  and  as 
before  stated,  while  it  is  true  he  undertook  to  confine  his 
answers  to  a  particular  date,  yet,  under  the  well-settled  rules 
of  law  upon  this  subject,  he  cannot  be  permitted  by  such 
answers  to  confine  his  cross-examination  to  the  narrow  chan- 
nel insisted  upon  in  this  case.  The  rule  upon  this  sui)ject 
was  very  appropriatelv  and  clearly  stated  in  State  v.  Miller, 
190  Mo.  449,  89  S.  W.  377,  where  it  was  said:  "AVhen  the 
statute  says.  'A  defendant  may  be  cross-examined  as  to  any 
matter  referred  to  in  his  examination  in  chief  and  m.ay  be 
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contradicted  and  impeached  as  any  other  witness  in  the  case,* 
it  does  not  mean  that  a  defendant  can  take  the  stand  and  in 
answer  to  one  or  two  well-prepared  interrogatories  sweep 
away  the  whole  structure  of  the  state's  case  and  then  remain 
immune  from  a  cross-examination  on  the  issue  thus  tendered. 
Cross-examination,  from  time  immemorial,  has  been  the  great 
test  of  the  credibility  of  any  witness.  The  defendant  under 
our  laws  need  not  become  a  witness,  and  when  he  does  he 
enjoys  an  advantage  over  the  ordinary  witness  in  that  his 
cross-examination  must  be  confined  to  the  matter  with  refer- 
ence to  which  he  testifies,  but  as  to  the  matter  to  which  he 
'refers'  in  his  testimony  in  chief,  he  is  subject  to  cross-ex- 
amination and  impeachment  just  as  any  other  witness." 

In  State  v.  Avery,  113  Mo.  475,  21  S.  W.  193 ,  it  was  very 
tersely  and  correctly  stated  that  "cross-examination  as  used 
in  the  statute  does  not  mean  a  mere  categorical  review  of  the 
matters  stated  by  defendant." 

Applying  the  well-recognized  rule  applicable  to  the  sub- 
ject of  the  cross-examination  of  a  defendant,  ^^'^  we  are  of 
the  opinion  that  there  was  no  error  in  the  cross-examination 
indulged  in  in  the  case  at  bar. 

It  is  sufficient  to  say  as  to  the  other  cases  cited  by  appellant 
that  we  have  examined  them,  and  find  that  they  have  no  ap- 
plication to  the  subject  as  disclosed  by  the  record  in  the  case 
at  bar,  and  fall  far  short  of  supporting  the  contention  that 
the  cross-examination  of  the  defendant  in  this  case  was  in 
any  manner  improper  or  erroneous. 

3.  It  is  insisted  in  the  brief  of  learned  counsel  fot  appel- 
lant that  the  trial  court  committed  error  in  permitting  wit- 
ness Duckworth  to  testify  as  to  the  handwriting  of  the  de- 
fendant in  the  letters  offered  by  the  state,  purporting  to  be 
letters  written  by  the  defendant.  It  is  sufficient  to  say  upon 
that  proposition  that  we  have  examined  the  record  as  ap- 
plicable to  the  testimony  of  witness  Duckworth,  and  our  con- 
clusion is  that  there  was  no  reversible  error  in  permitting 
him  to  express  his  opinion  as  to  the  handwriting  in  these 
letters.  But  aside  from  all  this,  the  defendant  himself,  upon 
examination  by  his  own  counsel,  admitted  the  writing  of  at 
least  some  of  the  letters,  if  not  all  of  them,  which  were  in- 
troduced in  evidence ;  hence  our  conclusion  is  that  there  is  no 
merit  in  the  objection  to  the  admission  of  the  letters  offered 
by  the  state  in  evidence. 

4.  It  is  next  insisted  that  the  promise  or  contract  of  mar- 
riage between  the  defendant  and  the  prosecuting  witness  con- 
sisted of  an  agreement  to  marry  in  the  future,  that  is,  after 
the  defendant  had  finished  a  course  of  study  in  some  school, 
and  that  there  could  be  no  violation  of  the  criminal  statute 
until  after  a  breach  of  the  contract  of  marriage.  In  other 
words  it  seems  that  counsel  for  appellant  insist  that  there  must 
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not  only  be  a  promise  of  marriage,  but  that  there  must  be  a 
*^**  failure  to  comply  with  such  promise  before  there  can  be  a 
prosecution  under  the  provisions  of  section  1844,  Revised 
Statutes  of  1899.  We  are  unable  to  give  our  assent  to  this 
insistence.  The  provisions  of  this  statute  clearly  had  in  view 
the  protection  of  unmarried  females  of  good  repute  under 
the  age  of  twenty-one  years  from  designing  persons  who 
might  seek  to  seduce  or  debauch  them  under  or  by  a  promise 
of  marriage.  In  other  words,  this  statute  simply  says  to  the 
male,  "You  shall  not  under  or  by  any  promise  of  marriage 
accomplish  the  seduction  or  debauchery  of  an  unmarried  fe- 
male of  good  repute  under  the  age  of  twenty-one  years,  and 
if  you  seduce  or  debauch  under  the  promise  of  marriage  any 
unmarried  female  under  twenty-one  years  of  age  you  shall 
be  deemed  guilty  of  a  felony."  This  statute  does  not  con- 
template that  there  shall  be  a  promise  or  contract  of  marriage 
at  a  particular  or  definite  time,  and  if  a  person  seduces  or 
debauches  a  female  prior  to  the  time  that  the  contract  of 
marriage  is  to  be  consummated,  he  would  not  be  guilty  of  any 
offense.  This  statute  simply  means  that  the  promise  of  mar- 
riage shall  not  be  used  as  an  aid  in  accomplishing  the  seduc- 
tion and  debauchery  of  females  of  good  repute  under  the  age 
of  twenty-one  years.  If  this  defendant  promised  to  marry 
the  prosecuting  witness  at  any  time  in  the  future,  and  under 
or  b}^  such  promise  of  marriage  he  seduced  or  debauched  her, 
then  it  makes  no  difference  whether  the  time  the  marriage 
was  to  be  consummated  had  expired  or  not — this  constitutes 
no  defense  to  this  prosecution. 

5.  This  brings  us  to  the  consideration  of  the  instructions. 
We  do  not  deem  it  necessary  to  reproduce  the  instructions 
as  given  by  the  court,  but  it  is  sufficient  to  say  that  we  have 
carefully  examined  the  instructions  given  on  the  part  of  the 
state,  as  well  as  those  given  for  the  defendant,  and  in  our 
opinion  they  fully  covered  ®^''  every  phase  of  the  case  to 
which  the  testimony  was  applicable.  As  to  the  instructions 
requested  by  the  defendant  and  refused  by  the  court,  in  our 
opinion  the  action  of  the  court  in  refusing  such  instructions 
was  entirely  proper. 

Instruction  No.  15  sought  to  have  the  court  declare  the 
law  that  if  the  defendant  had  sexual  intercourse  with  the 
prosecuting  witness  because  he  promised  to  marry  her  after 
he  got  through  school  and  because  of  her  love  for  him,  and 
the  defendant  in  good  faith  made  such  promise  and  intends 
to  carry  out  this  agreement,  then  the  jury  must  acquit  the 
defendant.  This  is  clearly  not  the  law  in  this  state,  and 
was  properly  refused.  The  offense  as  defined  by  the  statute 
consists  in  the  seducing  and  debauching  of  a  female  of  good 
repute  under  the  age  of  twenty-one  years  under  or  by  a 
promise  of  marriage,  and  the  offense  is  complete  when  the 
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promise  of  marriage  is  made  and  under  or  by  the  promise 
the  seduction  is  accomplished,  and  does  not  depend  upon  the 
expiration  of  the  time  when  the  marriage  was  to  be  carried 
into  effect.  What  has  heretofore  been  said  as  applicable  to 
that  proposition  is  equally  applicable  to  instruction  15. 

Instruction  numbered  16  was  properly  refused,  for  the 
reasoDr'that  it  undertakes  to  select  certain  portions  of  the 
evidence,  that  is  to  say,  the  letters  written  by  the  defendant, 
and  comment  upon  the  force  and  effect  of  such  testimony. 

Instruction  numbered  17  simply  in  different  phraseology 
presented  the  same  legal  propositions  as  are  embraced  in  in- 
struction numbered  15. 

Instructions  numbered  18  and  19  were  fully  covered  by  the 
instructions  given  by  the  court. 

Instruction  numbered  20  directed  the  jury  that  it  was 
essential  in  order  to  authorize  a  conviction  of  defendant  that 
the  sexual  intercourse  with  the  prosecuting  witness  had  to 
be  indulged  on  a  particular  date ;  that  is,  the  twenty-eighth 
day  of  July,  1908.  This  manifestly  «»»  is  not  the  "law.  If 
the  defendant,  under  and  by  a  promise  of  marriage,  at  any 
time  within  three  years  before  the  filing  of  the  information 
seduced  and  debauched  the  prosecuting  witness,  an  unmar- 
ried female  of  good  repute  and  under  the  age  of  twenty-one 
years,  then  the  jury  would  be  authorized  in  finding  him 
guilty. 

6.  Finally,  it  is  insisted  by  counsel  for  appellant  that  the 
evidence  developed  upon  the  trial  of  this  cause  is  insufficient 
to  support  the  verdict.  In  other  words,  it  is  confidently 
asserted  that  the  testimony  fails  to  show  that  there  was  a 
seduction  of  the  prosecuting  witness  within  the  purview  of 
the  statute  upon  w^hich  the  information  is  based.  Upon  this 
proposition  we  are  cited  to  State  v.  Reeves,  97  Mo.  668,  10 
Am.  St.  Rep.  1049,  10  S.  W.  841,  and  to  numerous  other  cases, 
among  which  is  State  v.  Meals,  184  Mo.  244,  83  S.  W.  442. 
It  is  well  settled  by  the  adjudications  in  this  state  that  if  the 
illicit  intercourse  was  permitted  by  the  prosecuting  witness 
as  a  mere  barter  and  trade  for  the  promise  of  marriage,  that 
this  is  not  seduction  under  the  provisions  of  the  statute,  but 
that  in  order  to  constitute  the  offense  of  seduction  under 
promise  of  marriar'e  as  defined  by  the  statute,  there  must  be 
the  exercise  of  certain  influences  upon  the  affections  of  the 
female  by  reason  of  the  promise  of  marriage,  and  there  must 
be  to  some  extent  the  bringing  into  play  of  certain  arts  and 
blandisliments  directed  to  her,  reasonably  sufficient,  aided 
bv  the  promise  of  marriage,  to  have  her  yield  to  his  desires. 
We  have  examined  carefully  all  the  evidence  as  disclosed  by 
the  record — have  read  it  in  detail,  and  in  our  opinion  it  fully 
supports  the  conclusions  reached  by  the  jury  that  the  de- 
Am.  St.  Rep.,  Vol.  138—28 
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fendant  seduced  the  prosecuting  witness  under  a  promise  of 
marriage.  In  fact,  upon  reading  the  entire  testimony  we  see 
no  escape  from  the  conclusion  that  the  jury  could  not  have 
reasonably  returned  any  other  verdict  than  that  of  guilty. 
The  promise  of  marriage  as  testified  to  by  the  ^"^  prose- 
cuting witness  is  fully  corroborated,  not  only  by  the  letters 
introduced  in  evidence  written  by  the  defendant,  but  as  well 
by  the  evidence  of  other  witnesses  as  to  their  associations 
with  each  other. 

As  to  any  conflict  in  the  testimony  of  the  witnesses  for  the 
state  and  the  defendant,  it  is  sufficient  to  say  that  it  is  was 
the  province  of  the  jury  to  settle  such  conflict.  It  is  firmly 
settled  in  the  jurisprudence  of  this  state  that  the  appellate 
court,  where  there  is  substantial  testimony  supporting  the 
verdict  as  returned  by  the  jury,  will  not  disturb  such  finding 
on  the  ground  that  there  may  be  some  conflict  in  the  testi- 
mony from  which  the  final  conclusions  of  the  jury  were 
reached. 

We  have  indicated  our  ^dews  upon  the  leading  and  con- 
trolling propositions  as  disclosed  by  the  record,  which  results 
in  the  conclusion  that  the  judgment  of  the  trial  court  should 
be  affirmed,  and  it  is  so  ordered. 

All  concur. 


The  Crime  of  Seduction  is  discussed  in  the  notes  to  Bradshaw  v.  Jones, 
76  Am.  St.  Eep.  672;  State  v.  Carron,  87  Am.  Dec.  405.  As  to  what 
promise  of  marriage  will  sustain  a  prosecution,  see  pages  672-678  of 
the  note  to  76  Am.  St.  Eep.  Seduction  under  promise  of  marriage  is 
accomplished  when  the  prosecutrix  trusted  to  the  defendant's  promise 
that  he  would  never  forsake  her  and  to  his  promise  of  marriage  when 
she  yielded  to  his  embraces  to  her  ruin;  the  fact  that  the  promise 
to  marry  existed  long  before  the  seduction  can  make  no  difference 
if  he  afterward  took  advantage  of  it  to  effect  his  purpose:  State  v. 
Eing,  142  N.  C.  596,  115  Am.  St.  Eep.  759.  And  if  a  woman,  engaged 
to  marry,  submits  to  her  intended  husband  upon  his  conditional 
promise  to  marry  her  immediately  in  casQ  he  gets  her  "into  trouble," 
the  crime  is  complete:  State  v.  O'Hare,  36  Wash.  516,  104  Am.  St., 
Eep.  970. 

Seduction  is  Correctly  Defined  to  he  the  Act  of  Persuading  or  induc- 
ing a  woman  of  previous  chaste  character  to  depart  from  the  path 
of  virtue  by  the  use  of  any  species  of  arts,  persuasions  or  wiles,  which 
are  calculated  to  have,  and  do  have,  that  effect,  and  resulting  in  her 
ultimately  submitting  her  person  to  the  sexual  embraces  of  the  person 
accused:   Greenman  v.  O'Eiley,  144  Mich.  534,  115  Am.  St.  Eep.  466. 
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SHERIDAN  COAL  COIVIPANY  v.  C.  W.  HULL  COMPANY. 

[87  Neb.  117,  127  N.  W.  218.] 

COUNTERCLAIM— Pleading.— Where  the  Sufficiency  of  an 
Answer  to  support  a  counterclaim  is  not  questioned  until  after  judg- 
ment, all  reasonable  intendments  should  be  indulged  in  support  of  the 
pleading,     (p.  437.) 

SALE — Acceptance. — ^An  Affirmative  Answer  to  a  Proposition 

to  purchase  coal,  followed  by  a  delivery  of  a  major  part  of  the  fuel 
referred  to,  may  be  taken  as  satisfactory  evidence  of  an  acceptance 
of  the  proposition,  although  the  answer  indicates  there  may  be  a  brief 
delay  in  the  first  delivery  of  the  coal.     (pp.  437,  438.) 

INSTRUCTIONS. — Upon  Appeal,  the  District  Court's  Instruc- 
tions will  be  considered  together,  and  the  losing  party  will  not  be 
heard  to  complain  that  an  instruction  is  not  precisely  and  clearly 
stated  if  he  did  not  request  a  proper  instruction  upon  the  subject, 
(p.  438.) 

APPEAL. — Questions  of  Fact  upon  Conflicting  Evidence  are  to 

be  decided  by  the  jury  in  actions  at  law,  and  their  finding  will  not  be 
set  aside  on  the  ground  of  the  want  of  evidence  to  support  it  unless 
it  appears  that  the  verdict  is  manifestly  wrong,     (p.  438.) 

WITNESSES — Leading  Questions. — Where  a  Witness  is  Called 
to  Contradict  the  testimony  of  a  former  witness  who  has  stated  that 
certain  things  were  said,  jt  is  within  the  discretion  of  the  trial  court 
to  permit  counsel  to  ask  leading  questions,     (p.  439.) 

EVIDENCE. — An  Unauthorized  Declaration  of  an  Agent,  made 
after  the  transaction  to  which  it  relates  is  completed,  is  not  compe- 
tent evidence  against  the  principal,     (pp.  439,  440.) 

EVIDENCE — Admissions  of  Agent. — An  Agent  of  a  Corpora- 
tion having  charge  and  control  of  an  inferior  servant  of  that  master 
may  properly  testify  to  the  scope  of  such  servant's  duties,  and  if  he 
is  permitted  to  deny  that  servant's  authority  to  make  admissions  ad- 
verse to  their  common  employer's  interests,  the  error,  if  any,  will  be 
hold  without  prejudice  where  it  clearly  appears,  independently  of  that 
dinial,  that  no  such  authority  was  vested  in  the  servant,      (p.  440.) 

EVIDENCE— Books  of  Account. — Where  the  Evidence  Dis- 
closes that  a  corporation  extensively  engaged  in  trade,  in  the  reguhir 
course  of  its  business  in  purchasing  nuM'chandise,  causes  every  order 
to  bo  entered  in  a  book  and  numbered  before  it  is  transmitted  to  the 
]iorsi)n  with  wliom  the  corporation  is  dealing,  and  during  litigation 
it  bocomos  important  to  prove  wliothor  an  order  was  written  and 
transmitted,  tlie  court  in  its  discretion  may,  in  connection  with  other 

(435) 
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evidence  tending  to  prove  tliat  such  an  order  was  written  and  trans- 
mitted to  the  sendee  and  a  proper  foundation  has  been  laid  by  verify- 
ing the  book  and  entry  therein,  permit  the  corporation  to  introduce 
such  an  entry  in  evidence,      (p.  440.) 

EVIDENCE — Secondary  Evidence  of  Contents  of  Document. — 
Where  a  proper  foundation  has  been  laid,  secondary^  evidence  may  be 
received  of  the  contents  of  a  document  which  cannot  be  produced, 
(p.  440.) 

(Syllabi  by  the  court.) 

B.  N.  Robertson,  for  the  appellant. 
F.  A.  Brogan,  for  the  appellee. 

**^  ROOT,  J.  Each  party  to  this  suit  is  a  corporation ; 
the  plaintiff  is  engaged  in  mining  and  shipping  coal,  and* 
maintains  **®  offices  in  the  city  of  Omaha;  the  defendant  is 
a  wholesale  and  retail  dealer  in  coal  in  said  city.  The  plain- 
tiff demands  a  balance  due  upon  shipments  of  coal  to  de- 
fendant, and  the  latter  asserts  a  counterclaim  because,  as 
alleged,  the  plaintiff  failed  to  deliver  to  "the  defendant  1.500 
tons  of  slack  coal  in  1907.  The  issue  between  the  parties  is 
whether  a  contract  between  them  made  about  July  19,  1907, 
was  oral  and  for  2,500  tons  of  coal,  or  in  writing  for  4,000 
tons  thereof.  The  defendant  asserts  that  the  contract  is  em- 
bodied in  two  letters,  one  written  by  the  defendant  to  the 
plaintiff,  and  the  other  by  the  plaintiff  to  the  defendant,  as 
follows:  "C.  W.  Hull  Co.,  Omaha,  Neb.,  July  19,  1907. 
Order  No.  909.  Above  number  must  be  shown  on  invoice. 
To  Sheridan  Coal  Co.,  Omaha,  Neb.  Gentlemen :  Please  en- 
ter the  following  order  and  ship  as  stated  below  to  C.  W. 
Hull  Co.  at  Omaha,  Neb.,  via  C.  B.  &  Q.,  one  hundred  (100) 
cars  each  to  contain  40  tons  Cherokee  slack  coal  at  $0.60  per 
ton  f.  o.  b.  mine.  To  be  shipped  to  arrive  in  Omaha  at  the 
rate  of  two  (2)  cars  or  80  tons  per  day  beginning  July  28. 
Please  acknowledge  receipt  of  this  order  and  if  you  are  un- 
able to  fill  as  specified,  notify  us  immediately.  Invoice  and 
correspondence  relating  to  this  order  must  invariably  bear 
our  order  number.  Regardless  of  distinction  of  shipment, 
the  invoice,  bill  of  lading,  notice  and  all  other  correspondence 
pertaining  to  this  shipment  must  be  addressed  to  us  at  Omaha, 
Neb.  C.  W.  Hull  Co.,  By  M.  E.  Serat."  "Sheridan  Coal 
Co.,  Omaha.  Neb.,  July  20,  1907.  C.  W.  PIull  Co..  Omaha. 
Neb.  Dear  Sirs:  Your  order  No.  909.  Shipments  will  be^'in 
on  this  order  today  at  the  rate  of  80  tons  per  day.  Yours 
resp.,  J.  IT.  Rogers,  G.  S.  A.  " 

The  defendant  further  alleges  that  Rogers  is  the  plaintiff's 
general  sales  agent,  had  authority  to  execute  the  contract, 
and  that  plaintiff  delivered  2.507.75  tons  of  said  coal,  hut 
refused  to  deliver  the  remaining  1,492.25  tons  thereof.  The 
defrrid'int's  manairor  testifies  that  on  July  19.  1907.  he  caused 
the  ijltcr  first  copied  in  this  opinion  to  be  written,  and  signed 
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it  or  caused  his  clerk  to  attach  the  *^"  witness'  signature 
thereto.  There  is  considerable  evidence  tending  to  prove  the 
manner  in  which  the  defendant  transacts  its  business,  and  to 
the  effect  that  the  letter  was  duly  posted  after  having  been 
addressed  to  the  plaintiff.  It  is  conceded  that  the  second 
letter  was  written  by  the  plaintiff  and  received  by  the  de- 
fendant. The  litigants  disagree  as  to  whether  this  letter  re- 
ferred to  an  alleged  order  given  over  the  telephone  or  to  the 
letter  of  July  19th.  There  is  a  mass  of  evidence  in  the  record 
difficult  to  reconcile  if  all  the  witnesses  are  gifted  with  ac- 
curate memories  and  have  testified  without  equivocation  or 
mental  reservation. 

1.  It  is  insisted  that  the  defendant  did  not  plead  suffi- 
cient facts  in  its  answer  to  state  a  cause  of  action  against 
the  plaintiff,  and  therefore  the  court  erred  in  submitting  the 
issue  of  defendant's  damages  to  the  jury.  No  such  question 
seems  to  have  been  raised  in  the  district  court.  We  shall, 
therefore,  construe  the  pleading  liberally  in  favor  of  the  de- 
fendant :  Merrill  v.  Equitable  Farm  &  Stock  Improvement 
Co.,  49  Neb.  198 ,  68  N.  W.  365 ;  Latenser  v.  Misner,  56  Neb. 
340,  76  N.  W.  897. 

The  plaintiff  argues  that  the  letter  of  July  19th,  if  written 
and  sent,  contained  two  conditions:  (1)  The  coal  is  "to  be 
shipped  to  arrive  in  Omaha  at  the  rate  of  two  (2)  cars  or 
80  tons  per  day,  beginning  July  26";  (2)  the  receipt  of  the 
order  must  be  acknowledged.  The  plaintiff  further  urges  that 
the  defendant  did  not  acknowledge  receipt  of  the  letter  of 
July  19th,  but  stated  that  shipments  would  begin  July  20th 
at  the  rate  of  80  tons  per  day.  It  also  argues  that  the  letter 
of  July  20th  in  effect  rejected  the  conditions  imposed  in 
the  offer,  and  converted  the  transaction  into  a  conditional  sale. 
The  following  is  from  plaintiff's  brief:  "If  conditional,  the 
plaintiff  would  not  be  liable  for  failure  to  fulfil  the  contract 
unless  the  1.492.25  tons  of  coal  actually  arrived  in  Omaha. 
.  .  .  .  Whether  it  did  so  arrive  or  not  the  record  is  silent." 
We  are  not  inclined  to  adopt  the  plaintiff's  theory  of  the 
legal  effect  of  the  letters.  It  is  true,  as  argued  by  counsel 
that  ^'^  in  the  making  of  a  contract  of  sale  the  minds  of  the 
parties  must  assent  to  the  same  thing  and  in  the  same  sense, 
and  that  a  counter  proposition  amounts  to  a  rejection  of  a 
proposition  theretofore  made  concerning  the  same  subject 
matter.  But  what  will  constitute  an  acceptance  depends  fre- 
(piently  upon  circumstances.  A  direct,  unequivocal,  written 
acceptance  of  an  offer  to  purchase  is  satisfactory  evidence 
of  the  fact,  but,  if  the  parties  have  not  stipnlated  otherwise, 
the  acceptance  need  not  be  in  any  particular  form  nor  evi- 
denced by  express  words;  the  delivery  by  the  vendor  of  a 
]iart  of  the  property  referred  to  in  the  offer  to  buy  may  tak*^ 
the  place  of  words  as  proof  of  an  acceptance.     In  the  instant 
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case  we  shall  not  assume  that  coal  shipped  from  the  plain- 
tiff's mines  via  the  Chicago,  Burlington  and  Quincy  Rail- 
way Company  July  20th  would  not  reach  Omaha  on  July 
26th  of  that  year ;  but,  if  there  was  a  delay  of  a  day  or  two  in 
delivering  the  initial  two  cars  of  coal,  the  failure  to  perform 
that  condition  contained  in  the  defendant's  proposition  was 
waived  when  it  accepted  the  coal.  If  the  letter  of  July  20th 
contained  a  counter  proposition,  the  plaintiff  was  asking  for 
more  time  within  w^hieh  to  commence  delivering  the  coal,  and 
if  the  parties  by  their  conduct,  as  the  jury  must  have  found, 
accepted  the  letters  as  the  basis  for  a  sale,  it  does  not  lie  in 
the  plaintiff's  mouth  to  say  no  contract  ever  existed.  Upon 
the  pleadings  and  the  proof  the  court  was  right  in  instruct- 
ing the  jury  there  were  but  two  questions  for  their  determina- 
tion: (1)  Was  a  written  contract  made  for  4.000  tons  of 
coal,  as  claimed  by  the  defendant;  (2)  the  amount  of  the  de- 
fendant's damage  if  the  contract  was  made. 

2.  The  plaintiff  asserts  the  court  erred  in  instruction 
numbered  5  in  assuming  that  the  letter  of  July  19th  was  in 
evidence,  and  in  stating  that  the  letter  of  July  20th  is  an 
acceptance  of  the  former  communication.  We  think  the  in- 
structions taken  together  properly  advised  the  jury.  Two 
special  findings  were  submitted  for  their  consideration,  and 
they  answered  that  the  plaintiff  did  receive  from  ^^^  the  de- 
fendant the  letter  of  July  19th,  and  that  the  letter  of  July 
20th  was  written  in  acknowledgment  thereof.  Instruction  5 
is  not  so  clear  as  might  be  desired,  but  we  do  not  believe, 
when  considered  with  the  other  instructions  and  the  special 
findings,  it  could  or  did  mislead  the  jury.  The  plaintiff 
made  no  request  for  instructions,  and  ought  not  to  complain 
that  any  instruction  given  by  the  court  is  indefinite:  Chicago, 
B.  &.  Q.  R.  Co.  V.  Ovster.  58  Neb.  1,  78  N.  W.  359;  Stein  v. 
Vannice,  44  Neb.  132,  62  N.  W.  464.  The  argument  that  the 
entire  charge  is  unfair  to  the  plaintiff  has  no  support  in  the 
record. 

3.  It  is  argued  with  great  plausibility  that  the  verdict 
and  the  answers  to  the  special  interrogatories  are  not  sus- 
tained by  sufficient  evidence.  There  are  many  facts  and  cir- 
cumstances shown  by  the  evidence  tending  strongly  to  cor- 
roborate the  principal  actors  in  the  transaction,  so  the  weight 
of  the  evidence  must  be  determined  by  the  credi])ility  of  the 
respective  witnesses.  This  subject  was  for  the  jury,  and  is 
not  for  this  court  to  deal  with.  If  the  jury  believed  Serat, 
their  verdict  is  sustained  by  sufficient  evidence.  The  assign- 
ment is  not  Avell  taken:  O'Learv  v.  Iskev.  12  Neb.  136.  10 
N.  W.  576 ;  Reid  v.  Colbv,  26  Neb.  469,  42  N.  W.  485 ;  Fre- 
mont etc.  R.  Co.  V.  French.  48  Neb.  638.  67  N.  W.  472;  Fisher 
v.  Chambers,  84  Neb.  92,  120  N.  W.  931. 
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4.  Mr.  Rogers,  the  plaintiff's  sales  agent,  testified  to  a 
conversation  over  the  telephone  with  Mr.  Serat,  the  defend- 
ant's manager,  July  19th,  and  stated,  in  substance,  that  Serat 
at  that  time  ordered  2,500  tons  of  coal,  and  no  more.  In  re- 
buttal the  defendant's  counsel  propounded  the  following  ques- 
tion, which  the  witness  was  permitted  to  answer  over  plain- 
tiff's olijcctions:  "Mr.  Serat,  did  you  on  the  nineteenth  day 
of  July,  1907,  call  up  'Mv.  Rogers  and  give  him  a  verbal 
order  for  2,500  tons  of  Cherokee  slack  coaH"  It  is  argut'd 
that  the  question  is  not  only  leading,  but  calls  for  the  wit- 
ness' conclusion;  that  he  should  have  stated  what,  if  any- 
thing, he  did  and  said,  and  should  not  have  been  permitted 
by  a  negative  answer  to  give  character  to  the  transaction. 
Serat  on  cross-examination  admitted  *^^  he  had  talked  over 
the  telephone  with  Rogers,  but  said  he  could  not  remember 
the  date,  and  the  plaintiff  did  not  press  its  cross-examination 
•upon  this  subject.     Generally,  leading  questions  should  not  be 

propounded  on  direct  examination,  nor  should  a  nonexpert 
witness  he  asked  to  state  his  conclusion  concerning  the  sub- 
stance of  the  issue;  but  where  a  witness  is  called  to  con- 
tradict the  testimony  of  a  former  witness  who  has  stated  that 
certain  expressions  were  used  during  a  conversation,  it  is  not 
an  unusual  practice  to  ask  the  witness  called  in  rebuttal 
whether  those  statements  were  made:  Starkie  on  Evidence, 
10th  ed.,  *169;  Union  P.  R.  Co.  v.  O'Brien,  161  U.  S.  451. 
16  Sup.  Ct.  Rep.  618,  40  L.  ed.  766;  Norton  v.  Parsons,  67 
Vt.  526,  32  Pac.  481.  We  have  not  lost  sight  of  the  fact  that 
by  a  negative  answer  to  this  question  the  witness  was  not  only 
contradicting  the  witness  Rogers,  but  testifying  against  the 
plaintiff's  contention  that  the  contract  between  the  parties 
was  oral  and  not  written  ;  but  we  think  the  subject  was  one 
within  the  discretion  of  the  trial  judge,  and,  while  we  would 
be  as  well  satisfied  had  he  sustained  the  objection,  we  do  not 
consider  he  committed  reversible  error  in  overruling  it. 

5.  i\Ir.  ]\Iegeath,  the  plaintiff's  president,  testified,  in  sub- 
stance, that  about  August  31st,  during  a  conversation  over 
the  telephone  with  a  Mr.  Prohaska,  one  of  the  defendant's 
omploj-ees,  Prohaska  inquired  whether  the  plaintiff  intended 
to  ship  any  more  coal,  and  the  witness  answered  in  the  nega- 
tive and  said  the  contract  had  been  filled,  to  which  Prohaska 
responded:  "We  will  consider  the  order  filled."  The  proof 
shows  that  Prohaska  was  a  rate  and  reconsignment  clerk  in 
the  defendant's  employ,  and  had  nothing  to  do  with  the  pur- 
chase of  coal.  Subsequently,  Serat  was  recalled,  and  over  tlie 
plaintiff's  objections  was  permitted  to  state  that  Prohaska 
liad  no  authority  to  make  admissions  to  parties  from  whom 
Hull  &  Company  purcliased  coal,  and  it  was  no  part  of  his 
duty  to  check  up  the  filling  of  orders.     Prohaska 's  conduct 
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in  no  manner  induced  the  plaintiff  to  perform  any  act  or 
relinquish  any  right;  his  statement  was  of  doubtful  *^*  ma- 
teriality, but,  in  any  event,  he  did  not  have  authority  to 
make  an  admission  involving  a  construction  of  the  contract: 
Gale  Sulky  Harrow  Co.  v.  Laughlin,  31  Neb.  103,  47  N.  W. 
638;  16  Cyc.  1008.  Serat  was  Prohaska's  superior,  and  could 
properly  testify  to  the  scope  of  the  latter 's  employment  and 
duties.  Undoubtedly  the  court  would  have  committed  no 
error  had  it  sustained  the  objection  to  the  question  calling 
for  Serat 's  conclusion  as  to  whether  Prohaska  had  authority 
to  make  admissions  against  the  defendant's  interest;  but  it 
clearly  appears  from  the  facts  that  he  had  no  such  authority, 
and  the  error,  if  any,  is  without  prejudice. 

6.  The  defendant  was  permitted  over  the  plaintiff's  objec- 
tions to  introduce  in  evidence  the  entry  upon  one  line  of  its 
order  book.  The  evidence  discloses  that,  whenever  the  de- 
fendant prepares  an  order  for  the  purchase  of  coal  or  mate- 
rial, an  entry  is  made  in  this  book,  and  that  orders  are  con- 
secutively numbered  therein  at  the  time  the  entries  are  made. 
It  will  be  observed  that  both  the  letter  of  July  19th.  which 
the  defendant  insists  was  transmitted  to  the  plaintiff,  and 
the  letter  of  July  20th.  written  by  the  plaintiff,  contains  the 
number  "909."  The  entry  admitted  in  evidence  is  thus  num- 
bered, and  the  proof  shows  it  was  made  in  the  due  course  of 
business  in  the  defendant's  office.  This  entry  in  no  manner 
contradicts  the  contents  of  either  letter,  but  it  was  part  of  the 
res  gestae  of  the  transaction,  and  has  some  probative  force  in 
connection  with  the  testimony  of  the  witnesses  and  the  fact 
that  the  number  appears  on  the  plaintiff's  letter  and  on  the 
one  testified  to  by  the  defendant :  Labaree  v.  Klosterman,  33 
Neb.  150,  49  N.  E.  1102;  Fleming  v.  Yost,  137  Ind.  95.  36  N. 
E.  705;  Place  v.  Baugher,  159  Ind.  232,  64  N.  E.  852;  1 
Greenleaf  on  Evidence,  16th  ed.,  sec.  120. 

7.  Counsel  argue  that  the  court  erred  in  permitting  the 
witness  Kennedy  to  testify  that  exhibit  1  is  a  correct  copy 
of  the  defendant's  order  909.  A  sufficient  foundation  was 
laid  to  show  the  execution  of  the  order  of  which  exhibit  1  is 
said  to  be  a  copy.  There  is  evidence  tending  to  prove  ^'^^  the 
order  was  sent  to  and  received  by  the  plaintiff;  notice  was 
.served  upon  the  plaintiff  to  produce  the  original  order  in 
court,  and  it  did  not  do  so.  The  plaintiff's  witnesses  testi- 
fied that  no  such  order  was  received  at  the  office.  The  copy 
was  competent  evidence  and  properly  received  in  evidence. 

A  careful  consideration  of  the  record  and  of  the  briefs  of 
counsel  convinces  us  that  the  plaintiff  has  no  just  cause  to 
complain  of  the  district  court,  and  the  judgment  of  that  court 
is  affirmed. 
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ADMISSIBILITY  IN  EVIDENCE   OF  BOOKS  OF  ACCOUNT.* 
I.  General  Rule,  Its  History  and  Origin,  441. 
II.  Effect  of  Statutes  Permitting  Litigants  to  Testify,  444. 

III.  Effect  of  Statutory  Provisions  Relative  to  the  Admissibility,  445. 

IV.  Whether  Admissibility  of  Books  of  Account  Precludes  Oral  Tes- 

timony, 445. 
V.  General  Requisites  to  Admissibility. 

a.  In  General,  445. 

b.  Business  or  Occupation  to  Which  the  Books  must  Relate,  446. 

c.  Necessity  to  Show  Delivery  of  Goods  or  Performance  of  Ser- 

vices, 446. 

d.  Necessity  for  Charges  to  be  Contemporaneous  with  Trans- 

actions, 446. 

e.  Necessity  for  the  Correctness  of  the  Books  to  be  Established, 

448. 

f.  Necessity  for  the  Charge  to  Relate  to  the  Business  or  Occu- 

pation of  the  Party,  450. 

g.  Necessity  for  Entries  to  be  Original  Ones  Made  in  Regular 

Course  of  Business. 

1.  Entries  Made  in  Regular  Course  of  Business,  451. 

2.  Original  Entries,  453. 

3.  What  Books  of  Accoimt  are  of  Original  Entry. 

A.  Immateriality  of  Form  or  Name,  455. 

B.  Status  of  Ledgers,  Day-books,  Journals,  Cash  and 

Other  Business  Records,  457. 
h.  Effect  of  Books  Being  Mutilated  or  Incomplete. 

1.  Necessity  for  Books  to  Contain  Complete  Accounts,  459. 

2.  Manner  of  Entering  the  Charge,  460. 

3.  Mutilations  and  Alterations,  463. 

L  Distinction  Between  Books  of  Account  of  Individual  and  Cor- 
poration, 464. 

VI.  Purposes  for  Which  Books  of  Account  may  be  Introduced  in  Evi- 
dence. 

a.  In  General,  465. 

b.  Cash  Items,  Pajnnents  or  Advances,  466. 

c.  To  Establish  Negative  Proposition,  469. 

d.  Special  Agreements,  470. 

e.  To  Corroborate  or  Contradict  Other  Testimony,  472. 

f .  As  Constituting  Part  of  the  Res  Gestae,  472. 

g.  As  Being  an  Admission  Against  Interest,  474. 
h.  As  Memoranda  to  Refresh  the  Memory,  475. 

I.     General  Rule,  Its  History  and  Origin. 

The  rule  of  evidence,  sometimes  referred  to  as  the  "shop-book  rule," 
under  which  the  books  of  account  of  a  party  supported  by  his  supple- 
tory  oath  are  made  admissible  as  evidence  of  goods  sold  and  de- 
livered or  of  services  performed,  prevails  in  most  jurisdictions  either 
by  virtue  of  statutory  provisions  or  as  a  result  of  the  decisions  of 
the  court:  Alabama  Con.  Co.  v.  Wagnon,  137  Ala.  388,  3-1:  South.  352; 
White  V.  Whitney,  82  Cal.  163,  22  Pac.  1138;  Smith  v.  Law,  47  Conn. 
431;  Cannon  v.  Kinney,  3  Harr.  (Del.)  317;  Dunbar  v.  Wright,  2n 
Fla.  446;  Blackshear  v.  Dekle,  120  Ga.  766,  48  S.  E.  311;  New  Boston 
etc.  Church  v.  Emerson,  66  111.  269;   Place  v.  Baugher,   159  Ind.  232, 

*REFEKKXCK    TO    MONOGRAPHIC   NOTE. 

Admissibility  in  pvideiifo  n'rainst  third  persons  of  books,  reports  and  the 
like,  other  than  books  o£  accjuiit:    125  Am.   St.  Kep.  841, 
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64  N.  E.  852;  Clark  v.  Perry,  17  Me.  175;  Pratt  v.  White,  132  Mass. 
477;  In  re  Bresler,  155  Mich.  567,  119  N.  W.  1104;  Coleman  v.  Retail 
Lumberman's  Ins.  Assn.,  77  Minn.  31,  79  N.  W.  588;  Robinson  v. 
Smith,  111  Mo.  205,  33  Am.  St.  Rep.  510,  20  S.  W.  29;  Sheehan  v. 
Hennessy,  65  N.  H.  *101,  18  Atl.  652;  Corkran  v.  Rutter,  70  N.  J.  L. 
375,  69  Atl.  954;  Smith  v.  Rentz,  131  N.  Y.  169,  30  N.  E.  54,  15  L.  R.  A. 
138;  Kugler  v.  Wiseman,  20  Ohio,  361;  In  re  Gillingham,  220  Pa. 
353,  69  Atl.  809;  Curren  v.  Crawford,  4  Serg.  &  R.  3;  Cargill  v. 
Atwood,  18  R.  I.  303,  27  Atl.  214;  Seaboard  Air  Line  Ry.  v.  Earle, 
86  S.  C.  91,  67  S.  E.  1069;  Burleson  v,  Goodman,  32  Tex.  229;  Bouldin 
V.  Atlantic  Rieemills  Co.  (Tex.  Civ.  App.),  86  S.  W.  795;  Taplin  v. 
Marcy,  81  Vt.  428,  71  Atl.  72;  Cascade  Lumber  Co.  v.  Aetna  Indem- 
nity Co.,  56  Wash.  503,  106  Pac.  158;  Betts  v.  Stevens,  6  Wis.  400; 
Reyburn  v.  Queen  City  etc.  Trust  Co.,  171  Fed.  609. 

The  rule  has,  however,  been  repudiated  in  a  few  of  the  states: 
Calder  v.  Creditors,  47  La.  Ann.  1538,  18  South.  520;  Owings  v.  Low, 
5  Gill  &  J.  134;  Gill  v.  Staylor,  93  Md.  453,  49  Atl.  650;  and  was  not 
approved  of  in  some  of  the  earlier  decisions  in  Alabama  and  Florida: 
Godbold  V.  Blair,  27  Ala.  592;  Higgs  v.  Shehee,  4  Fla.  382,  And  it 
has  been  reluctantly  followed  in  other  cases.  Thus,  in  Larue  v. 
Rowland,  7  Barb.  107,  the  court  said:  "Books  of  account  are  received 
in  evidence,  only  upon  the  presumption  that  no  other  proof  exists. 
They  are  justly  regarded  as  the  weakest  and  most  suspicious  kind 
of  evidence.  The  admission  of  them  at  all  is  a  violation  of  one  of 
the  first  principles  of  the  law  of  evidence,  which  is,  that  a  party 
shall  not  himself  make  evidence  in  his  own  favor.  The  practice  of 
admitting  such  evidence  is,  I  believe,  universally  adopted.  It  is  said 
that  it  has  its  origin  in  a  kind  of  'moral  necessity,'  and  that  such 
is  the  general  course  of  business  that  no  proof  could  be  furnished  of 
the  frequent  small  transactions  between  men,  without  resorting  to 
the  entries  which  they  themselves  have  made,  in  the  form  of  accounts. 
The  practice  can  only  be  justified  upon  the  ground  that,  without  such 
evidence,  there  would,  in  many  cases,  be  a  total  failure  of  proof. 
It  may  be  added  that  it  has  been  often  doubted,  by  those,  too, 
who  have  had  the  best  opportunities  for  observing  the  facilities  for 
frauds,  which  this  loose  species  of  evidence  afi'ords,  and  the  abuses 
which,  in  inferior  courts,  have  been  perpetrated  under  it,  whether  it 
would  not  have  been  more  wise  to  have  excluded  such  evidence  alto- 
gether. At  the  very  best,  it  is  but  presumptive  evidence,  and  that, 
too,  of  the  lowest  grade.  It  should  always  be  received  with  extreme 
caution,  and  be  subjected  to  the  strictest  scrutiny.  The  common  law 
did  reject  it  altogether.  In  countries  where  the  civil  law  prevails, 
books  of  account  are  generally  received  in  evidence,  in  connection 
with  the  oath  of  the  party.  But  to  mak»  them  evidence  at  all,  the 
books  must  have  been  kept  in  a  manner  so  cautious  as,  in  a  great 
degree,  to  furnish  a  guaranty  against  abuse.  In  many,  perliaps 
most,  of  the  United  States,  what  is  called  the  suppletory  oath  of  the 
party  is  required.  In  this  state  that  practice  has  not  obtained;  and 
I  agree  with  Justice  Cowen,  that  'frail  as  such  proofs  must  be,  the 
law  can  hartlly  be  censured  for  thinking  they  would  be  but  little 
fortified  by  the  suppletory  oath  of  an  interested  and  excited  party': 
See  Sickles  v.  Mather,  20  Wend.  72,  32  Am.  Dec.  521;  Cowen  &  Iliil's 
Xotes,  682. 

"Xotwitlistanding  what  T  liave  said,  I  admit  the  necessity  which 
receives  this  species  of  e\i(leiiL-e.     In   a   country   liice  ours,  where   the 
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artisan  and  the  tradesman  are  compelled,  by  the  usages  which  have 
obtained,  to  give  credits  to  their  customers,  and  yet  in  very  many 
instances,  cannot  afford  to  keep  clerks,  the  customary  entries,  made 
in  the  usual  course  of  business,  must,  to  prevent  greater  injustice, 
and  when  free  from  all  suspicion  of  dishonesty  and  unfairness,  be 
received  as  evidence  of  the  transactions  to  which  they  relate.  All  I 
claim  is,  that  the  true  character  of  the  evidence  should  be  appre- 
ciatedT" 

Some  confusion  has  existed  in  respect  to  the  admissibility  of  books 
of  account  in  evidence  because  of  the  attitude  of  the  early  English 
cases  on  the  subject  which  the  courts  attempted  to  reconcile  with  the 
established  custom  of  merchants  and  the  people  trading  with  them 
to  conduct  their  mercantile  transactions,  upon  the  theory  that  the 
maintenance  of  some  accurate  system  of  bookkeeping  was  essential 
to  the  proper  conduct  of  a  mercantile  business. 

The  origin  of  the  shop-book  rule  as  it  is  generally  understood  and 
administered  in  this  country  was,  it  seems,  borrowed  not  from  the 
English  law,  but  from  the  law  of  Holland.  Thus,  in  Conklin  v. 
Stamler,  17  How.  Pr.  399,  the  court  said:  "The  practice  of  allowing 
the  party's  books  of  accounts  to  be  received  as  sufficient  evidence  of 
the  existence  of  the  debt,  which  was  contrary  to  the  English  rule 
(3  Blackstone's  Commentaries,  368;  Marriage  v.  Lawrence,  3  Barn.  & 
Aid.  142,  106  Eng.  Eeprint,  615),  came  into  use  in  this  state  and  in 
New  Jersey  with  the  early  Dutch  colonists,  in  whose  courts  merchants 
and  traders  were  always  allowed  to  exhibit  their  books  of  accounts, 
where  it  was  acknowledged  or  proved  that  there  had  been  a  dealing 
between  the  parties,  provided  the  books  had  been  regularly  kept  with 
the  proper  distinction  of  persons,  things,  year,  month  and  day.  Full 
faith  and  credit  were  then  given  to  them,  especially  where  they  were 
strengthened  by  the  oath  of  the  party,  or  where  the  creditor  was 
<lead.  (See  account  of  the  Dutch  tribunals  of  New  York  in  Intro- 
duction to  1  r.  D.  Smith's  Eeport.)  ....  And  the  practice,  long 
established  in  the  eastern  states,  of  receiving  such  books  as  evidence 
is  presumed  to  have  been  introduced  by  the  English  colonists  from 
Holland,  who  settled  New  England:  Per  Brainard,  J.,  in  Beach  agt. 
Mills,  5  Conn.  496. 

"In  the  Dutch  colonial  courts,  the  parties  appeared  before  the 
court  and  made  their  statement,  and  if  they  differed  as  to  a  fact 
which  the  court  thought  material,  either  party  might  be  put  to  his 
oath,  so  that  the  objection  made  to  this  species  of  evidence  was,  in 
these  tribunals,  of  less  force,  as  the  party  who  made  the  entries  could 
be  interrogated  in  respect  to  the  truth  or  correctness  of  each  item. 
In  New  England  they  very  wisely  retained  the  feature  of  the  supple- 
tory  oath  of  the  party  substantiating  the  truth  of  the  entries  in  con- 
nection with  the  practice  of  allowing  such  books  as  evidence;  and 
where  the  matter  is  not  regulated  by  statute,  as  in  Maine  and  Ehode 
Island,  long  usage  has  established  that  the  books  of  account  must 
be  supported  by  the  oath  of  the  party." 

The  necessity  for  some  business  rule  of  the  character  in  question 
was  recognized  by  the  courts  in  the  early  history  of  the  country, 
and  its  announcement  was  merely  a  declaration  ot  a  custom  and  usage 
of  which  the  courts  could  very  properly  take  notice  of  as  a  thing  of 
universal  ]iractice.  Such  was  substantially  the  view  taken  by  tiie 
court  in  Butler  v.  Cornwall  Iron  Co.,  22  Conn.  335,  wherein  Mr.  Chief 
Justice  Church  said:  "In  this  state,  from  its  earliest  judicial  history. 
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in  actions  on  book,  for  the  recovery  of  the  price  of  articles  usually 
sold  on  credit,  and  charged  by  merchants,  laborers  and  farmers  on 
their  account-books,  these  books  have  not  only  been  admitted  on  the 
trial,  but,  only  in  excepted  cases,  have  been  required,  as  furnishing 
the  principal  and  most  satisfactory  evidence,  and  this,  not  merely 
in  aid  of  the  recollection  of  the  party  or  his  clerk:  Sw.  Ev.  81; 
Palmer  v.  Green,  6  Conn.  14;  Beach  v.  Mills,  5  Conn.  493.  There 
is  a  necessity  for  this,  and  it  has  been  felt  by  every  business  com- 
munity, as  is  proved  by  the  laws  and  usages  of  various  commercial 
states  and  nations  by  which  the  books  of  merchants  and  others 
are,  to  a  greater  or  less  extent,  relied  upon  by  business  men  and 
courts  of  justice.  Bookkeeping,  even,  has  become  a  matter  of  study 
and  science,  growing  out  of  this  necessity  and  these  usages.  It  is 
not  within  the  power  of  memory  to  recollect  the  delivery  of  every 
article,  sold  and  charged  on  book,  in  the  usual  course  of  dealings, 
and  it  is  not  expected,  either  by  the  vendor  or  the  purchaser;  and 
the  very  fact  that  the  customer  of  the  merchant  receives  a  credit 
upon  his  books,  by  way  of  a  known  account  current,  furnishes  evi- 
dence that  he  consents  that  these  books  shall  be  used,  as  a  sort  of 
record  proof  of  the  sale  and  delivery  of  the  property  charged  upon 
tiiem — a  part  of  the  res  gestae  of  the  delivery;  the  credibility  of 
which  depends  upon  the  appearance  of  the  entries,  the  manner  and 
usages  of  the  bookkeeping,  and  the  general  correctness  of  charges, 
."s  proved  by  corroborative  evidence,  as  was  very  convincingly  done, 
in  this  case." 

As  has  been  indicated  in  the  decisions  reviewed  above,  the  rule 
allowing  books  of  account  to  be  admitted  in  evidence  is  based  upon 
the  necessity  to  prevent  a  failure  of  justice  in  cases  where  there  was 
but  little  probability  that  anybody  could  be  found  outside  of  the 
immediate  parties  to  the  transaction  who  could  give  testimony  in 
respect  to  transactions  which,  taken  singly,  were  of  no  great  pecuniary 
importance,  but  which,  taken  in  the  aggregate,  were  likely  to  be  of 
sufficient  importance  to  become  the  subject  of  litigation:  Ailing  v. 
Brazee,  27  111.  App.  595;  Silver  v.  Worcester,  72  Me.  322;  Pratt  v. 
White,  132  Mass.  477;  Smith  v.  Eentz,  131  N.  Y.  169,  30  N.  E.  54, 
15  L.  R.  A.  138;  Lonergan  v.  Whitehead,  10  Watts,  249;  Missouri 
Pac.  K.  Co.  V.  Johnson' (Tex.),  7  S.  W.  838. 

n.  Effect  of  Statutes  Permitting  Litigants  to  Testify. 
Although  in  some  of  the  decisions  the  courts  would  seem  to  indi- 
cate that  the  fact  that  under  the  common  law  the  parties  to  an 
action  were  not  allowed  to  testify  was  one  of  the  reasons  for  allowing 
\he  books  of  account  to  be  introduced  in  evidence,  nevertheless  the 
removal  of  that  disqualification  by  the  statute  permitting  the  litigants 
to  testify  does  not  have  the  effect  of  depriving  them  of  the  right 
to  introduce  their  books  of  account  in  evidence:  Reviere  v.  Powell, 
01  Ga.  30,  34  Am.  Eep.  94;  Robinson  v.  Smith,  111  Mo.  205,  33  Am. 
St.  Rep.  510,  20  S.  W.  29;  Swain  v.  Cheney,  41  N.  H.  232;  Tomlinson 
V.  Borst,  30  Barb.  42;  Smith  v.  Smith,  163  N.  Y.  168,  57  N.  E.  300, 
52  L.  R.  A.  545.  To  a  contrary  effect,  Henderson  v.  Morris.  5  Or. 
24.  But  in  several  cases  it  has  been  said  that  such  books  are  not 
admissible  where  the  transaction  from  its  nature  admits  of  mure 
satisfactory  evidence,  and  that  the  courts  should  take  great  care  not 
to  enlarge  the  rule  under  which  such  books  are  admitted:  K(m-iis  v. 
McKean,   7G   Cal.   87,   18   Pac.   122;   Carr   v.   Sellers,   100   Pac.    ItJ;),   45 
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Am.  Rep,  370.  And  in  Michigan  it  has  been  held  that  the  statute 
permitting  litigants  to  testify  does  away  with  the  rule  requiring 
testimony  of  witnesses,  not  parties,  that  they  have  settled  by  the 
books  of  account  and  found  them  correct,  as  a  condition  precedent 
to  admitting  the  books  in  evidence:  In  re  Bresler's  Estate,  155  Mich. 
567,  119  N.  W.  1104. 

III.  Effect  of  Statutory  Provisions  Eelatlve  to  the  Admissibility. 

It  would,  of  course,  be  impractical  in  an  article  of  this  character 
to  note  the  many  variations  in  the  rule  of  admissibility  of  books  of 
account  caused  by  the  variant  statutes  of  different  states.  Perhaps 
the  greatest  change  effected  by  the  modern  statutes  affecting  this 
subject  is  in  respect  to  extending  the  range  of  admissibility,  regard- 
less of  whether  the  party  seeking  to  introduce  the  books  in  evidence 
is  a  merchant  or  not:  Dunbar  v.  Wright,  20  Fla.  446;  Coleman  v. 
Retail  Lumberman's  Ins.  Assn.,  77  Minn.  31,  79  N.  W.  588.  So,  also, 
under  the  statutes  in  some  states  the  party  offering  the  books  in 
evidence  is  allowed  to  prove  his  own  books,  whether  kept  by  himself 
or  a  clerk:  House  v.  Beak,  141  111.  290,  33  Am.  St.  Rep.  307,  30  N.  E. 
lOGo;  Perry  State  Bank  v.  Elledge,  99  111.  App.  307.  Ordinarily,  how- 
ever,' such  statutes  are  merely  supplementary  to  the  general  rule 
relative  to  the  subject:  McKenzie  v.  King  (N.  M.),  93  Pac.  703.  They 
do  not  abrogate  the  common-law  rule  relating  to  the  subject,  but  sim- 
ply enlarge  it:  Perry  State  Bank  v.  Elledge,  99  111.  App.  307. 

IV.  Whether    Admissibility    of    Books    of   Account    Precludes    Oral 

Testimony. 

The  fact  that  books  of  account  may  be  introduced  will  not  preclude 
oral  evidence  as  to  the  transactions  recited  in  them,  since  the  books 
are  not  the  only  competent  evidence:  Godbold  v.  Blair,  27  Ala.  592; 
Bush  v.  Fourcher,  3  Ga.  App.  43,  59  S.  E.  459;  Christman  v.  Pearson, 
100  Iowa,  634,  69  N.  W,  1055;  Town  of  Concord  v.  Concord  Bank, 
16  N.  H.  26. 

V.     General  Requisites  to  Admissibility. 

a.  In  General. — One  of  the  requisites  required,  at  least  by  the 
older  decisions,  was  that  the  books  be  supported  by  the  suppletory 
oath  of  the  party  in  order  to  be  admissible  in  evidence:  Kirby  v. 
Watt,  19  III.  393;  In  re  Shingle  etc.  Co.,  118  La.  242,  42  South.  789; 
Dwinel  v.  Pottle,  31  Me.  167;  Missouri  etc.  R.  Co.  v.  Davis,  24  Okl. 
677,  104  Pac.  34;  Seaboard  etc.  Ry.  v.  Earle,  86  S.  C.  91,  67  S.  E.  1069; 
Forsee  v.  Matlock,  7  Heisk.  (Tenn.)  421;  Townsend  v.  Coleman,  18 
Tex.  418,  20  Tex.  817;  Reyburn  v.  Queen  City  etc.  Trust  Co.,  171 
Fed.  609.  But  the  necessity  for  the  suppletory  oath  was  obviated 
under  certain  circumstances  by  proof  of  the  handwriting  of  the  person 
who  kept  the  books:  Leighton  v.  Manson,  14  Me.  208;  Odell  v.  Culbert, 
9  Watts  &  S.  66,  42  Am.  Rep.  317.  This  exception  to  the  rule  re- 
quiring a  suppletory  oath  is  applied  in  cases  where  the  books  of 
account  of  a  deceased  person  are  offered  in  evidence:  Pratt  v.  White, 
132  Mass.  477;  Sheehan  v.  Hennessey,  65  N.  H.  101,  18  Atl.  652. 
Likewise  where  tlie  person  who  made  the  entries  has  since  become 
insane:  Holbrook  v.  Gay,  6  Cash.   (Mass.)   215. 

The  books  must  also  be  identified  as  the  account-books  of  the  party 
whose  books  they  pretend  to  be:  Smith  v.  Smith,  163  N.  Y.  168,  57 
JST.  E.  300,  52  L."  R.  A.  545. 
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In  some  of  the  earlier  decisions  it  was  stated  that  in  order  to 
render  the  books  admissible  it  must  be  shown  that  the  party  had 
no  clerk:  Jackson  v.  Evans,  8  Mich,  476;  Tomlinson  v.  Borst,  30  Barb. 
42.  But  the  mere  fact  that  the  party  had  a  clerk  was  held  imma- 
terial, where  it  was  shown  that  the  entries  were,  as  a  matter  of  fact, 
made  by  the  party  himself  and  not  the  clerk:  Dunlap  v.  Hooper,  66 
Ua.  211;  Wheeler  v.  Smith,  18  Wis.  651.  But  in  perhaps  the  majority 
of  jurisdictions  the  party  is  allowed,  under  statutory  provisions,  to 
introduce  the  books  in  evidence  upon  proper  proof  of  their  correct- 
ness, regardless  of  whether  they  are  kept  by  himself  or  by  a  clerk: 
House  V.  Beak,  141  HI.  290,  33  Am.  St.  Rep.  307,  30  N.  E.  1065;  Webb 
V.  Michener,  32  Minn.  48,  19  N.  W.  82. 

b.  Business  or  Occupation  to  Which  the  Books  must  Relate. — The 
rule  of  admissibility  generally  applies  to  every  business  or  occupation 
in  which  the  keeping  of  books  of  account  are  necessary  in  order  to 
keep  a  record  of  the  items  or  transactions  which  form  the  basis  for 
the  charge.  Thus  it  is  applied  to  tradesmen  or  mechanics:  Tomlin- 
son V.  Borst,  30  Barb.  42;  Petrie  v.  Lynch,  1  Nott.  &  McC.  (S.  C.) 
130;  Burleson  v.  Goodman,  32  Tex.  229;  to  merchants:  Bass  v.  Gobert, 
113  Ga.  262,  38  S.  E.  834;  Foster  v.  Sinkler,  1  Bay  (S.  C.)  40;  to 
printers:  Thomas  v.  Dyott,  1  Nott.  &  McC.  (S.  C.)  186;  to  the  keepers 
of  saw  and  grist  mills:  Exum  v.  Davis,  10  Rich.  (S.  C.)  357;  Gordan 
v.  Arnold,  1  McCord  (S.  C),  517;  to  physicians:  Weaver  v.  Morgan, 
49  Ala.  142;  Simmons  v.  Means,  8  Smedes  &  M.  (Miss.)  397;  Clarke 
v.  Smith,  46  Barb.  30;  McBride  v.  Watts,  1  McCord  (S.  C),  384; 
and  also  to  attorneys:  Waterhouse  v.  Fogg,  38  Me,  425;  Rexford  v. 
Comstock,  3  N.  Y.  Supp.  876;  Charlton  v.  Lawry,  1  N.  C.  30,  1  Mart. 
26;  though  not  where  the  book  is  a  mere  pocket  docket  in  which  the 
attorney  entered  the  name  and  the  case  in  which  he  acted  as  counsel: 
Briggs  V.  Town  of  Georgia,  15  Vt.  61. 

The  rule  of  admissibility  has,  however,  been  refused  in  a  few  of 
the  very  early  cases  in  respect  to  the  books  of  account  of  a  farmer  or 
planter:  Jeter  v.  Martin,  2  Brev.  156;  also  to  those  of  a  journeyman 
shoemaker:  Schall  v.  Eisner,  58  Ga.  190;  and  also  to  those  of  a 
peddler:  Thayer  v.  Deen,  2  Hill  (S.  C),  677. 

But  under  the  modern  statutes  relative  to  the  subject  there  are 
very  few  occupations  or  lines  of  business,  the  books  of  account  of 
which  are  not  admissible  when  a  proper  foundation  for  their  intro- 
duction has  been  laid. 

c.  Necessity  to  Show  Delivery  of  Goods  or  Performance  of  Ser- 
vices.— In  many  of  the  older  cases  it  was  required  of  the  party  seek- 
ing to  introduce  his  books  of  account  that  he  prove  the  delivery  of 
tlie  goods  charged  or  the  actual  performance  of  the  services  charged: 
Godfrey  v.  Codman,  32  Me.  162;  Adkinson  v.  Simmons,  33  N.  C. 
416;  Thomson  v.  Porter,  4  Strob.  Eq.  58,  53  Am.  Dec.  653;  Neville 
v.  Northcutt,  7  Cold.  294;  Baldridge  v.  Penland,  68  Tex.  441,  4  S.  W. 
565.  Although  in  some  jurisdictions  it  was  held  sufficient  to  show 
merely  the  delivery  of  some  of  the  goods  charged  or  the  performance 
of  merely  part  of  the  services  charged:  IngersoU  v.  Banister,  41  HI. 
388;  Conklin  v,  Stamler,  17  How.  Pr.  399;  Vosburgh  v.  Thayer,  12 
Johns.  461. 

d.  Necessity  for  Charges  to  be  Contemporaneous  With  Trajisac- 
tions. — One  of  the  requirements  in  order  to  render  books  of  account 
admissible  is  that  the  entries  in  such  books  appear  to  have  been  made 
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at  or  near  the  time  of  the  transaction  to  which  they  relate.  It  is 
difficult  to  lay  down  any  rule  as  to  just  how  soon  after  the  trans- 
action the  entries  should  be  made,  other  than  to  say  that  they  should 
be  made  within  a  reasonable  time  thereafter.  What  is  such  reason- 
able time  depends  upon  the  nature  of  the  occupation  or  business  and 
the  general  manner  in  which  the  parties  conduct  it:  Lane  v.  May 
etc.  Hardware  Co.,  121  Ala.  296,  25  South.  809;  Murray  v.  Dickens, 
149  Afa.  240,  42  South.  1031;  Watrous  v.  Cunningham,  71  Cal.  30,  11 
J^ac.  811;  Mahoney  v.  Hartford  etc.  Corp.,  82  Conn.  280,  73  Atl.  766; 
Hooker  v.  Johnson,  6  Fla.  730;  Petit  v.  Teal,  57  Ga.  145;  Farner  v. 
Turner,  1  Iowa,  53;  Dwinel  v.  Pottle,  31  Me.  167;  Davis  v.  Sanford, 
9  Allen,  216;  Cogswell  v.  Dolliver,  2  Mass.  217,  3  Am.  Dec.  45; 
Bader  v.  Schult,  118  Mo.  App.  22,  94  S.  W.  834;  Cummings  v.  Nichols, 

13  N.  H.  420,  38  Am.  Dec.  501;  Bay  v.  Cook,  22  N.  J.  L.  343;  Gries- 
heimer  v.  Taneiibaum,  124  N.  Y.  650,  26  N.  E.  957;  Drumm-Flato 
Com.  Co.  V.  Edmisson,  17  Okl.  344,  87  Pac,  311;   Walter  v.  Bollman, 

8  Watts,  544;  Curren  v.  Crawford,  4  Serg.  &  E.  3;  Toomer  v.  Gads- 
den, 4  Strob.  193;  Baldridge  v.  Penland,  68  Tex.  441,  4  S.  W.  565; 
Bouldin  v.  Atlantic  Eicemills  Co.  (Tex.  Civ.  App.),  86  S.  W.  795; 
Ivowan  V.  Chenoweth,  49  W.  Va.  287,  87  Am.  St.  Eep.  796,  38  S.  E. 
544;  Kamm  v.  Eees,  177  Fed.  14. 

Where  entries  are  made  in  the  books  whenever  reported  as  paid 
or  received,  it  is  a  substantial  compliance  with  the  rule  that  they 
should  be  made  at  the  time  of  the  transaction:  Lemma  v.  Blanding, 
139  Wig.  156,  120  N.  W.  842. 

The  reason  for  requiring  the  entries  to  be  made  at  or  near  the 
time  of  the  transaction  is  for  the  purpose  of  raising  a  presumption 
tliat  they  were  honestly  and  fairly  kept:  Lewis  v.  England,  14  Wyo. 
128,  82  Pac.  869,  2  L.  E.  A.,  N.  S.,  401. 

Entries  made  on  the  day  after  the  transaction  have  been  held 
made  contemporaneously  with  the  transaction:   Ingraham  v.  Bockins, 

9  Serg.  &  E.  285,  11  Am.  Dec.  730;  so,  also,  if  made  on  the  second 
day  after  the  transaction:  Hartley  v.  Brookes,  6  Whart.  189;  and 
even  when  made  three  days  after  the  transaction:  Landis  v.  Turner, 

14  Cal.  573;  Bay  v.  Cook,  22  N.  J.  L.  343.  And  in  one  case  a  delay 
of  a  month  in  making  the  entries  was  held  insufficient  to  render 
the  book  inadmissible:  Eedlich  v.  Bauerlee,  98  HI.  134,  38  Am.  Eep. 
87.  Although  in  another  case  a  delay  of  two  weeks  was  held  fatal 
to  admissibility:  Kessler  v.  McConachy,  1  Eawle,  435;  and  in  an- 
other case  a  delay  of  five  days  was  held  too  long  after  the  transaction 
to  render  the  books  admissible:  Forsythe  v.  Norcross,  5  Watts  (Pa.), 
432,  30  Am.  Dec.  334;  so,  also,  where  the  entries  are  made  several 
months  after  the  transaction,  the  book  is  not  admissible:  Wells  v. 
Hobson,  91  Mo.  App.  379. 

While  the  entries  must  be  made  at  or  near  the  time  of  the  trans- 
action, yet  no  precise  time  is  fixed  by  law  when  they  should  be 
made,  and  it  will  be  deemed  sufficient  if  they  be  made  within  a 
reasonable  time.  In  this  respect  every  case  must  be  made  to  depend 
upon  its  own  peculiar  circumstances,  having  regard  to  the  situation 
of  the  parties,  the  kind  of  business,  the  mode  of  conducting  it,  and 
the  time  and  manner  of  making  the  entries:  Murray  v.  Dickens,  149 
Ala.  240,  42  South.  1031.  In  the  case  just  cited  the  court  remarked: 
"It  must  be  admitted  that  the  cases  are  in  some  confusion  on  this 
sr.b.ioct.  but  from  an  examination  of  them  the  above  seems  to  be  a 
reasonable  deduction.     Theie  arc  u  number  of  cases  where  loose  mem 
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•oranda  were  first  made,  and  then  afterward  transferred  to  a  per 
iiianent  book,  and  the  general  trend  of  decisiong  is  that  the  loosft 
memoranda  are  not  the  entry,  but  mere  help  to  the  party  to  remem- 
ber, and  the  entry  in  the  permanent  book  is  the  original  entry,  so 
that  it  seems  the  rule  would  be  the  same,  whether  there  were  any 
memorandum  or  not.  In  those  cases  it  is  held  that,  in  order  to 
admit  the  entries  in  the  book,  it  is  necessary,  not  only  that  th« 
jiarty  who  made  the  entry  shall  swear  that  the  entry  was  made  in 
accordance  with  the  memoranda,  but  also  that  the  party  who  made 
the  memoranda  should  testify  to  the  correctness  of  the  memorandum 
when  he  made  it.  This  testimony  we  have  in  the  case  now  under 
<'onsideration.  It  is  also  held  in  a  number  of  them  that  unless 
some  reason  is  shown  why  the  entry  was  not  made  in  a  day  or  two, 
either  from  the  nature  of  the  business  or  otherwise,  the  entry  will 
not  be  deemed  to  be  contemporaneous  within  the  meaning  of  the  law; 
but  the  cases  recognize  that  circumstances  may  be  such  as  to  justify 
the  delay  in  making  the  entry  for  as  long  a  time  as  a  week:  Redlich 
V.  Bauerlee,  98  111.  134,  38  Am.  Rep.  87;  Kent  v.  Garvin,  67  Mass. 
148;  Vicary  v.  Moore,  2  Watts  (Pa.),  451,  27  Am.  Dec.  323;  Forsythe 
V.  Norcross,  5  Watts  (Pa.),  432,  30  Am.  Dec.  334.  As  stated  in  the 
Redlich  case:  'It  suffices  if  it  be  within  a  reasonable  time,  so  that 
it  may  appear  to  have  taken  place  while  the  memory  of  the  fact 
was  recent,  or  the  source  from  which  knowledge  of  it  was  derived 
is  unimpaired.'  So,  considering  the  nature  of  the  business  in  this 
<;ase,  the  fact  that  the  boat  made  weekly  trips  and  there  was  bo 
opportunity  to  make  the  entries  until  the  report  came  in  at  the  end 
of  the  week,  that  the  contract  itself  provided  for  weekly  reports, 
and  that  the  service  was  such  as  could  be  easily  remembered  for 
that  period,  we  hold  that  the  entries  were  made  within  a  reasonable 
time,  and   admissible." 

On  the  other  hand,  the  entry  should  not  be  made  in  the  book  of 
account  before  the  sale  is  completed:  Laird  v.  Campbell,  100  Pa. 
159;  although  the  entry  will  not  be  deemed  prematurely  made  if 
made  at  the  time  of  delivering  the  goods  to  a  carrier  to  be  trans- 
ported: Klein  v.  Rush,  5  Watts  &  S.  (Pa.)  377. 

e.  Necessity  for  the  Correctness  of  the  Books  to  be  Established. — 
Under  the  general  rule  relative  to  this  subject,  it  is  necessary  to 
•show  by  those  who  have  dealt  and  settled  with  the  party  from  his 
books  of  account  that  he  keeps  fair  and  honest  books  of  account: 
Cheever  v.  Brown,  30  Ga.  904;  Patrick  v.  Jack,  82  111.  81;  Mott  v. 
Ingalsbe,  136  App.  Div.  140,  120  N.  Y.  Supp.  151;  Smith  v.  Smith, 
163  N.  Y.  168,  57  N.  E.  300,  52  L.  R.  A.  545.  Under  this  rule  the 
person  so  testifying  to  the  honesty  and  fairness  of  the  books  of  ac- 
count must  be  able  to  identify  the  books  of  account  under  which  his 
settlements  were  made:  Bower  v.  Smith,  8  Ga.  74;  Jackson  v.  Evans, 
8  Mich.  476;  McGoldrick  v.  Traphagen,  88  N.  Y.  334. 

Under  the  later  decisions  the  correctness  of  the  entries  in  books  of 
account  may  be  proved  by  the  person  who  made  them,  or  by  anyone 
who  is  able  of  his  own  knowledge  to  testify  to  their  correctness: 
Johnson  Coal  Co.  v.  Forcade,  136  111.  App.  21;  In  re  Receivership  of 
Dugdamonia  Shingle  etc.  Co.,  118  La.  242.  42  South.  789;  Countryman 
v.  Bunker,  101  Mich.  218,  59  X.  W.  422;  Missouri  etc.  Ry.  Co.  v.  Davis, 
24  Okl.  677,  104  Pac.  34;  Jones  v.  De  Muth,  137  Wis.  120,  118  N.  W. 
542j   Taplin  v.  Marcy,  81  Vt.  428,  71  Atl.   72. 
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The  general  rule  in  this  respect  is  that  the  entries  in  the  book 
should  be  proved  by  the  clerk  or  servant  who  made  them,  if  he  is 
alive  and  can  be  produced:  Powell  v.  State,  84  Ala.  444,  4  South. 
719;  St.  Louis  etc.  By.  Co.  v.  White  etc.  Machine  Co.,  78  Ark.  1,  93 
S.  W.  58,  8  Ann.  Cas.  208;  Kerns  v.  McKean,  76  Cal.  87,  18  Pac. 
122;  Farnngton  v.  Tucker,  6  Colo.  5.57;  Union  Bank  v.  Call,  5  Fla. 
4  09;  Bracken  v.  Dillon,  64  Ga.  243,  37  Am.  Rep.  70;  Barnes  v. 
Simmons,  27  111.  512,  81  Am.  Dec.  248;  Ford  v.  St.  Louis  etc.  R.  Co., 
54  Iowa,  723,  7  N.  W.  126;  Hastie  v.  Burrage,  69  Kan.  560,  77  Pac. 
268;  Owings  v.  Low,  5  Gill  &  J.  134;  Browning  v.  Flanagin,  22  N.  .J. 
L.  567;  Ocean  Nat.  Bank  v.  Carll,  55  N.  Y,  440;  Sloan  v.  McDowell, 
75  N.  C.  29;  Arnold  v.  Penn,  11  Tex.  Civ.  325,  32  S.  W.  353;  Burnham 
V.  Adams,  5  Vt.  313;  Courtney  v.  Commonwealth,  5  Rand.  (Va.)  666; 
Vinal  V.  Oilman,  21  W.  Va.  301,  45  Am.  Rep.  562;  Marsh  v.  Case,  30 
Wis.  531;  Chaffee  v.  United  States,  18  Wall.  516,  21  L.  ed.  908; 
Reyburn  v.  Queen  City  etc.  Trust  Co.,  171  Fed.  609. 

The  practice  followed  in  this  respect  is  shown  in  the  opinion  of 
the  court  in  Atchison  etc.  Ry.  Co.  v.  Williams,  38  Tex.  Civ.  405,  86 
S.  W.  38,  the  court  saying:  "The  bookkeeper  in  the  commission  house 
at  the  point  of  destination  selling  appellee's  cattle  was  permitted 
to  testify  to  the  prices  and  weights  of  the  cattle  as  shown  by  his 
books,  and  he  attached  to  his  deposition  a  copy  of  the  account  sales, 
showing  such  weights  and  prices.  The  prices  at  which  the  cattle 
were  sold  appear  to  have  been  established  by  the  testimony  of  the 
salesman  in  exact  accord  with  the  price  as  shown  in  the  account 
sales,  but  objection  is  made  to  the  account  sales  because  the  weights 
of  the  cattle  were  not  established  by  the  person  who  actually  weighed 
them.  The  facts,  however,  show  that  in  making  sales  the  custom  was 
for  the  weigher  to  indorse  the  weights  of  the  cattle  weighed  upon 
slips  of  paper,  which  were,  during  the  regular  course  of  business, 
delivered  to  the  bookkeeper,  and  such  weights  were  then  entered 
upon  the  books.  The  bookkeeper  testified  that  his  books  were  cor- 
rectly kept,  and  that  the  weights  and  prices  shown  in  the  account 
sales  were  correct,  as  shown  by  his  books.  It  was  further  shown 
that  the  person  who  did  the  actual  weighing  could  not  be  found,  he 
being  no  longer  in  the  employ  of  the  commission  house  selling  the 
cattle.  We  feel  no  hesitation  in  saying  that  the  account  sales  was 
admissible.  It  is  common  knowledge  that  in  the  cattle  markets  of 
the  country  great  numbers  of  cattle  are  constantly  and  daily  sold, 
and  it  could  certainly  not  be  expected  that  those  who  weigh  them 
would  be  prepared  to  testify  as  to  the  separate  weights  of  the  cattle 
weighed  by  them.  The  slips  upon  which  these  weights  were  indorsed 
at  the  time  are  evidently  not  intended  to  be  for  preservation;  and 
when,  as  shown  here  to  have  been  the  case,  they  are  made  at  the 
time,  and  presented  in  regular  course  of  the  business  to  the  person 
whose  duty  it  is  to  enter  such  weights  upon  a  book  for  preservation 
in  an  enduring  form,  we  do  not  think  such  slips  constitute  the  best 
evidence.  At  least,  neither  the  slips,  nor  the  person  who  did  the 
actual  weighing,  is  essential  in  the  establishment  of  the  weights. 
The  weights  and  prices,  as  preserved  by  the  clerk  or  officer  making 
the  official  entries,  are  accepted  by  the  parties  at  the  time  as  cor- 
rect, and  are  acted  upon  by  them  in  the  settlement  of  the  trans- 
action." 

Am.  St.  Rep.,  Vol.  138—29 
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What  is  sufficient  proof  of  the  verity  of  books  of  account  is  a 
question  which  must  be  left  almost  entirely  to  the  discretion  of  the 
trial  court:  Seaboard  Air  Line  By.  v.  Earle,  86  S.  C.  91,  67  S.  E. 
1069.  Their  correctness  may  be  shown  by  the  fact  that  the  opposite 
party  had  on  several  occasions  through  its  agents  inspected  the  books, 
and  had  accepted  annual  statements  of  receipts  and  disbursements 
made  up  from  the  books:  McGrath  v.  Stein,  148  Ala.  370,  42  South. 
454. 

In  the  case  of  Murray  v.  Dickens,  149  Ala.  240,  42  South.  1031, 
the  court  said:  "While  it  is  true  that  the  expression  is  found  in  the 
authorities  that  the  person  making  the  entry  must  have  knowledge 
of  the  correctness  of  the  item,  yet  it  will  be  found  that  in  those  cases 
there  was  no  proof  by  anyone  else  of  the  correctness  of  the  item, 
and  it  would  seem,  in  reason,  that  if  one  party  testifies  that  he  knew 
of  the  correctness  of  the  item  and  gave  it  correctly  to  the  other, 
and  the  other  testifies  that  he  entered  it  as  it  was  given  to  him, 
that  that  would  amount  to  the  same  thing  as  if  the  party  who  made 
the  entry  should  swear  that  he  knew  of  the  correctness  of  the  item. 
So  it  is  laid  down  that  'entries  made  by  a  party  from  data  fur- 
nished, or  memoranda  kept  by  an  employee  to  assist  his  memory  in 
making  a  report  or  return  will  be  admissible,  if  supplemented  by  the 
oath  of  the  party  and  the  testimony  of  the  servant  making  the  memo- 
randa or  furnishing  the  information':  17  Cyc.  386;  Miller  v.  Shay, 
145  Mass.  162,  1  Am.  St.  Eep.  449,  13  N.  E.  468;  Smith  v.  Law,  47 
Conn.  431;  Harwood  v.  Mulry,  8  Gray  (Mass.),  250;  Barker  v. 
Haskell,  9  Cush.  (Mass.)  218;  Morris  v.  Briggs,  3  Gush.  (Mas.s.)  342; 
Smith  V.  Sanford,  12  Pick.  (Mass.)  139,  22  Am.  Dec.  415;  Hoover 
\-.  Gehr,  62  Pa.  136;  Post  v.  Kenerson,  72  Vt.  341,  82  Am.  St.  Eep. 
948,  47  Atl.  1072,  52  L.  E.  A.  578,  note;  Curtis  v.  Bradley,  65  Conn. 
99,  48  Am.  St.  Eep.  177,  31  Atl.  591,  28  L.  E.  A.  143;  Bay  v.  Cook, 
22  N.  J.  L.  343,  355.  The  book  in  this  case  was  not  subject  to  this 
objection." 

The  fact  that  books  of  account  contain  some  errors  will  not,  in 
the  absence  of  evidence  that  they  have  been  fraudulently  falsified, 
render  them  inadmissible:  Levine  v.  Lancashire  Ins.  Co.,  66  Minn. 
138,  68  N.  W.  855. 

f.  Necessity  for  the  Charge  to  Relate  to  the  Business  or  Occupa- 
tion of  the  Party. — The  general  rule  is  that  the  entries  in  the  books 
of  account  should  relate  to  the  business  or  occupation  of  the  person 
whose  books  they  are,  and  not  to  transactions  of  such  person  having 
no  relation  to  his  regular  business  or  occupation:  Avery  v.  Avery,  49 
Ala.  193;  Petit  v.  Teal,  57  Ga.  145;  Galbraith  v.  Starks,  117  Ky. 
915,  79  S.  W.  1191;  Horine  v.  New  York  Life  Ins.  Co.,  27  Ky.  Law 
Eep.  893,  87  S.  W.  274;  Stuckslager  v.  Neel,  123  Pa.  53,  16  Atl.  94; 
Fulton's  Estate,  178  Pa.  78,  35  Atl.  880,  35  L.  E.  A.  133;  Charlestown 
Institution  v.  Farmers'  etc.  Bank,  73  S.  C.  545,  54  S.  E.  216;  Bald- 
ridge  V.  Penland,  68  Tex.  441,  4  S.  W.  565. 

In  Eogers  v.  O'Barr  (Tex.  Civ.  App.),  81  S.  W.  750,  the  admissi- 
bility of  account-books  was  attacked  upon  the  ground  that  certain 
items  by  way  of  charges  for  coupon-books  were  not  such  items  as 
came  within  the  rule  admitting  entries  made  in  books  of  original 
entry,  because  it  was  claimed  that  a  coupon-book  is  of  no  value  and 
constitutes  no  indebtedness  until  tlie  coupons  are  exchanged  for  goods, 
wares  or  mercliandise,  it  being  but  an  agreement  to  extend  eiedit. 
The  court,  however,  allowed  the  books   in   evidence,  saying:   "We  do 
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not  agree  with  appellant's  contention.  A  coupon-book  being  a  book 
which,  in  the  usual  course  of  a  merchant's  business,  is  sold  to  a 
customer,  and  by  which  he  is  entitled  to  goods  of  the  value  of  the 
amount  of  such  coupon-book,  the  same  would  constitute  such  an 
indebtedness  between  the  merchant  and  such  customer  as  would  be 
j>roper  to  be  charged  upon  the  books  of  such  merchant,  the  same  as 
the  price  of  the  same  goods,  the  amount  called  for  in  the  coupon- 
book  beting  the  price  of  the  goods  delivered  to  him  when  the  book 
is  delivered  up  to  the  merchant." 

But  the  admissibility  of  the  book  in  respect  to  proper  items  will 
uot  be  lost  because  of  the  fact  that  the  book  contains  some  entries 
not  connected  with  the  regular  business  of  the  party:  Yick  Wo.  v. 
Underhill,  5  Cal.  App.  519,  90  Pac.  967. 

g.    Necessity  for  Entries  to  be  Original  Ones  Made  in  Begular  Course 

of  Business. 

1.  Entries  Made  in  Regular  Course  of  Business. — One  of  the  gen- 
eral requirements  for  the  admissibility  of  books  of  accounts,  and  the 
one  which  we  regard  as  one  of  the  most  essential  requirements,  is 
that  the  entries  in  such  books  be  made  in  the  regular  course  of  the 
business,  under  such  circumstances  as  to  import  trustworthiness.  The 
entries  should  be  made  in  the  ordinary  course  of  business  and  as 
a  part  of  the  party's  system  of  keeping  his  accounts:  Armstrong 
V.  Landers,  1  Penne.  (Del.)  449,  42  Atl.  617;  Kibbe  v.  Bancroft,  77 
111.  18;  Farner  v.  Turner,  1  Iowa,  53;  Gibson  v.  Seney,  138  Iowa, 
383,  116  N.  W.  325;  Eiley  v.  Boehm,  167  Mass.  183,  45  N.  E.  84; 
Martin  v.  Nichols,  54  Mo.  App.  594;  Cummings  v.  Nichols,  13  N.  H. 
420,  38  Am.  Dec.  501;  Roberts  v.  Rice,  69  N.  H.  472,  45  Atl.  237; 
Corkran  v.  Taylor,  77  N.  J.  L.  195,  71  Atl.  124;  Eberhardt  v.  Schuster, 
10  Abb.  N.  C.  (N.  Y.)  374;  Walter  v.  Bollman,  8  Watts,  544;  Toomer 
V.  Gadsden,  4  Strob.  (S.  C.)  193;  Cascade  Lumber  Co.  v.  Aetna 
Indemnity  Co.,  56  Wash.  503,  106  Pac.  158;  United  States  v.  Greene, 
146  Fed.  793. 

In  Culver  v.  Marks,  122  Ind.  554,  17  Am.  St.  Rep.  377,  23  N.  E. 
1086,  7  L.  E.  A.  489,  the  court  very  pertinently  observed:  "In  1 
Wharton  on  Evidence,  third  edition,  section  238,  it  is  said:  'An 
accountant  or  other  business  agent  may  be  regarded  as  a  member  of 
a  well-adjusted  business  jaachine,  noting  in  the  proper  time  and  in 
a  proper  way  what  it  is  his  duty  to  note.  If  he  has  no  personal 
motive  to  swerve  him,  the  inference  is  that  what  he  does  in  this  way 
he  does  accurately;  and  his  evidence,  if  there  be  nothing  to  impeach 
it,  rises  in  authority  precisely  to  the  extent  to  which  he  is  to  be  re- 
garded as  a  mechanical  and  self-forgetting  register  of  the  events  of 
which  his  accounts  are  offered  to  prove.  Hence  it  is  that  the  memo- 
randa or  book  entries  of  an  officer,  agent,  or  business  man,  when  in 
the  course  of  his  duties,  become  evidence  after  his  decease,  or  after 
he  has  passed  out  of  the  range  of  process,  or  become  incompetent  to 
testify  to  the  truth  of  such  entries;  subject,  however,  to  be  excluded, 
if  it  appear  that  in  making  the  entries  he  was  not  registering,  but 
manufacturing,  current  facts.' 

"The  rule  as  stated  by  Greenleaf  and  Wharton,  is  well  supported 
by  authorities:  Sickles  v.  Mather,  20  Wend.  72,  32  Am.  Dec.  521. 
In  the  case  of  Faxon  v.  Hollis,  13  Mass.  427,  the  book  of  the  black- 
smith,  kept   in  ledger   form,   the   items   being   first   noted   down  on   a 
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slate  and  then  entered  in  the  book,  was  held  to  be  competent  evi- 
dence: Reynolds  v.  Manning,  15  Md.  510;  Kelsea  v.  Fletcher,  48  N. 
H.  282;  Coolidge  v.  Bingham,  5  Met.  68;  New  Haven  Co.  v.  Goodwin, 
42  Conn.  230.  In  Alter  v.  Berghaus,  8  Watts,  77,  it  is  held  that  the 
absence  of  a  witness  from  the  state,  so  far  as  it  affects  the  admis- 
sibility of  secondary  evidence,  has  the  same  effect  as  his  death.  This 
is  in  relation  to  the  admission  in  evidence  of  original  entries  in  books 
made  by  such  absent  person.  We  think  the  evidence  is  clearly  ad- 
missible, but  we  might  add  that,  as  regards  the  books  kept  by  book- 
keepers and  officers  of  national  banks,  by  section  5209,  Revised  Stat- 
utes of  the  United  States,  it  is  made  a  penal  offense  to  make  a  false 
entry  in  any  such  books;  so  that  these  entries  were  not  only  made 
as  original  entries  in  the  due  course  of  business,  but  the  persons 
making  them  were  liable  to  criminal  prosecution,  and,  upon  convic- 
tion, to  suffer  imprisonment,  if  they  made  a  false  entry." 

Thus  it  will  be  seen  that  the  fact  that  the  entries  are  made  by 
clerks  in  the  regular  routine  of  their  employment,  and  under  the 
natural  impulse  of  an  employee  to  perform  his  duties  accurately,  is 
a  safeguard  toward  the  accuracy  of  the  entry.  And  under  the  sys- 
tems of  bookkeeping  in  modern  business  houses  the  mechanical  pre- 
cision with  which  the  numerous  employees  record  the  various  trans- 
actions without  any  personal  motive  to  misrepresent  the  facts  of 
the  transaction  makes  the  modern  book  of  accounts  the  very  highest 
form  of  evidence  in  respect  to  such  transactions  which  are  the  proper 
subject  matter  for  a  book  of  account. 

Inasmuch  as  the  regularity  of  making  entries  in  the  book  is  one 
of  the  essential  requirements  of  using  the  book  in  evidence,  it  is 
held  that  a  book  which  contains  an  entry  of  but  a  single  trans 
action  is  not  admissible  as  a  book  of  accounts:  Ingersoll  v.  Banister, 
41  111.  388;  Metzger  v.  Burnett,  5  Kan.  App.  374,  48  Pac.  599;  Ryan 
V.  Dunphy,  4  Mont.  356,  47  Am.  Rep.  355,  5  Pac.  324.  So,  also,  where 
the  first  entries  in  a  book  of  accounts,  which  extended  from  1874  to 
1881,  had  the  same  appearance  of  freshness  and  legibility  as  the  last 
ones,  though  all  were  written  in  pencil,  it  is  proper  to  reject  the 
book  as  evidence:  Dunbar  v.  Wright,  20  Fla.  446. 

In  Diament  v.  Colloty,  66  N.  J.  L.  295,  49  Atl.  445,  808,  the  court 
held  that  a  book  of  accounts  made  up  in  the  usual  course  of  business 
from  reports  of  work  done  and  material  used,  made  in  the  course  of 
a  system  employed  in  carrying  on  the  business,  was  admissible,  the 
court  saying:  "The  day-book  was  competent  evidence.  The  entries 
therein  appear  to  have  been  made  within  a  reasonable  time  after 
it  was  ascertained  that  the  proper  charges  were  against  the  defend- 
ant. The  work  in  question  was  carried  on  at  a  long  distance  from 
the  plaintiff's  store  and  place  where  his  books  and  bookkeeper  were, 
and  the  items  of  materials  and  labor  might  not  be  ascertained  so  as 
to  be  capable  of  proper  entry  in  any  book  as  a  charge  to  the  cus- 
tomer until  some  time  after  the  job  was  completed.  The  entries  in 
this  book  appear  to  have  been  made  in  the  usual  course  of  business, 
according  to  the  system  and  method  adopted  by  the  plaintiff.  The 
entries  were  made  in  the  day-book  from  information  derived  largely 
from  these  slips  or  reports,  and,  the  book  being  competent  evidence, 
the  slips,  as  the  source  of  information,  together  with  the  ledger, 
which  was  a  condensation  of  the  day-book,  all  forming  together  ])art 
of  a  system  of  carrying  on  business,  all  became  competent  testimony 
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when  all  were  admitted  in   evidence.     We  find  no  error  in  tlie  ad- 
mission of  the  slips  and  day-book." 

So,  also,  books  of  account  made  up  in  the  usual  course  of  businesff 
in  part  from  written  reports  by  employees  of  the  amount  of  time 
and  materials  coijsumed  on  certain  work  on  blanks  called  time  sheets, 
are  competent,  with  or  without  the  reports,  to  prove  claims  for  the 
work  ajjJd  materials:  Corkran  v.  Kuttcr,  76  N.  J.  L.  375,  69  Atl.  954. 
The  court,  in  giving  the  reasons  for  so  holding  said:  "We  think  it 
clear  that,  if  no  slips  at  all  had  been  used,  tliese  books  would  be 
entirely  competent  under  a  system  of  workmen  reporting  orally  to 
the  bookkeeper  the  number  of  hours  consumed  and  materials  used. 
Business  could  not  go  on  unless  the  employer  could  rely  on  the  state- 
ments of  employees  in  such  matters;  and  every  book  account  in  a 
business  of  any  magnitude  is  necessarily  made  up  in  large  measure 
of  entries  based  on  reports  of  employees.  The  system  of  making 
such  reports  in  writing  has  the  manifest  advantages  among  many  of 
keeping  a  check  on  the  workmen,  avoiding  disputes  between  them 
and  the  employer  by  making  a  permanent  record  of  the  work,  and 
facilitating  the  work  of  the  office  clerks.  But  we  fail  to  see  that 
the  adoption  of  such  a  system  requires  the  production  and  offer  of 
the  slips  as  imparting  any  competency  to  the  books  or  limiting  their 
availability  as  evidence.  No  doubt,  the  existence  of  slips  to  support 
part  of  a  book  account  and  the  absence  of  any  to  support  the  rest 
of  it,  all  entries  being  under  one  system,  might  tend  to  impeach  the 
value  of  the  book  account  as  evidence,  but  this  goes  to  weight,  not 
to  competency." 

2.  Original  Entries. — In  addition  to  the  requirement  that  the  en- 
tries in  the  book  of  account  be  made  in  the  regular  course  of  busi- 
ness, it  is  equally  essential  that  they  constitute  the  party's  original 
entries  or  first  permanent  records  of  the  transactions  in  question,  in 
order  to  be  admissible  in  evidence:  Stone  v.  San  Francisco  Brick 
Co.,  13  Cal.  App.  203,  109  Pac.  103;  Hooker  v.  Johnson,  6  Fla.  730; 
McDavid  v.  Ellis,  78  111.  App.  381;  Hancock  v.  Hintrager,  60  Iowa, 
374,  14  N.  W.  725;  Frick  v.  Kabaker,  116  Iowa,  494,  90  N.  W.  498; 
La  whom  v.  Carter,  11  Bush,  7;  Witherell  v.  Swan,  32  Me.  247;  Hooge- 
werff  v.  Flack,  101  Md.  371,  61  Atl.  184;  Gould  v.  Hartley,  187  Mass. 
561,  73  N.  E.  656;  Anchor  Milling  Co.  v.  Walsh,  108  Mo.  277,  32  Am. 
8t.  Eep.  600,  18  S.  W.  904;  Avery  v.  Tucker,  137  Mo.  App.  428,  118 
S.  W.  672;  Pollard  v.  Turner,  22  Neb.  366,  35  N,  W.  192;  Winne  v. 
Hills,  91  Hun,  89,  36  N.  Y.  Supp.  683;  Breinig  v.  Meitzler,  23  Pa. 
156;  Flato  v,  Brod,  37  Tex.  734;  Bouldin  v.  Atlantic  Ricemills  Co. 
(Tex.  Civ.  App.),  86  S.  W.  795;  Drumm-Flato  Commission  Co.  v. 
Kdmisson,  208  U.  8.  534,  28  Sup.  Ct.  Eep.  367,  52  L.  ed.  606. 

In  the  earlier  decisions  considerable  strictness  was  exercised  by 
the  courts  in  applying  the  above  rule  to  the  books  of  accounts  used 
by  merchants  and  others,  whose  books  came  within  the  rule.  But 
the  former  strict  notions  of  what  constituted  original  entries  has  been 
gradually  modified  so  as  to  fit  the  growing  necessities  of  new  busi- 
ness conditions.  Inasmuch  as  under  the  modern  methods  of  conduct- 
ing large  and  extensive  business  houses  the  information  relative  to 
the  transactions  constituting  the  book  accounts  must  pass  through 
various  hands  before  being  permanently  recorded,  some  system  of 
providing  temporary  memoranda  preparatory  to  the  permanent  rec- 
ords is  necessary   in  order  to  insure  accuracy.     It  would  be   imprac- 
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ticable  to  preserve  for  any  great  length  of  time  the  tags,  slips  or 
other  tokens  constituting  such  original  memoranda,  and  impossible, 
in  view  of  the  ever-changing  army  of  employees,  to  obtain  the  tes- 
timony of  the  person  who  made  the  temporary  memoranda  or  con- 
ducted the  tTansaction.  Hence,  following  the  rule  of  necessity  which 
originated  the  admissibility  of  books  of  account  in  evidence,  the 
courts  do  not  regard  such  temporary  memoranda  as  the  original  en- 
tries, but  look  to  the  permanent  records  as  such  original  entries 
when  properly  verified  by  a  suppletory  oath:  Landis  v.  Turnip,  14 
Cal.  573;  Smith  v.  Law,  47  Conn.  431;  Eemington  Maeh.  Co.  v.  Wil- 
mington Candy  Co.,  6  Penne.  (Del.)  288,  66  Atl.  465;  Grady  v.  Thig- 
pin,  6  Fla.  668;  Taylor  v.  Tucker,  1  Ga.  231;  Kedlich  v.  Bauerlee, 
98  111.  134,  38  Am.  Rep.  87;  Place  v.  Baugher,  159  Ind.  232,  64  N. 
E.  852;  State  v.  Stephenson,  69  Kan.  405,  105  Am.  St.  Rep.  171,  76 
Pac.  905,  2  Ann.  Cas.  841;  Hall  v.  Glidden,  39  Me.  445;  Smith  v.  Sand- 
ford,  12  Pick.  139,  22  Am.  Dec.  415;  Miller  v.  Shay,  145  Mass.  162, 
1  Am.  St.  Rep.  449,  13  N.  E.  468;  Jackson  v.  Evans,  8  Mich.  476; 
Affliek  V.  Streeter,  136  Mo.  App.  712,  119  S.  W.  28;  State  v.  Shin- 
born,  46  N.  H.  497,  88  Am.  Dec.  224;  Corkran  v.  Taylor,  77  N.  J.  L. 
195,  71  Atl.  124;  McGoldrick  v.  Traphagen,  88  N.  Y.  334;  Ingraham 
V.  Brockins,  9  Serg.  &  R.  285,  11  Am.  Dec.  730;  Seaboard  etc.  R.  Co. 
v.  Earle,  86  S.  C.  91,  67  S.  E.  1069;  Barclay  v.  Deyerle  (Tex.  Civ.), 
116  S.  W.  123. 

It  is,  of  course,  necessary  that  a  proper  foundation  for  the  intro- 
duction of  such  books  of  accounts  should  be  laid  in  order  that  their 
verity  may  be  established,  but  when  this  is  done  by  the  most  com- 
plete and  satisfactory  evidence,  which,  from  the  nature  of  the  busi- 
ness, can  be  obtained,  then  the  reason  which  permits  the  best  evi- 
dence to  be  given  should  be  held  applicable  to  such  books  of  accounts, 
when  properly  authenticated,  as  to  any  other  class  of  evidence.  In 
applying  this  rule  to  modern  systems  of  bookkeeping  in  large  busi- 
ness houses,  the  courts  bear  in  mind  the  ancient  but  valuable  maxim 
that:  "Reason  is  the  soul  of  the  law,  and  when  the  reason  of  any 
particular  law  ceases,  so  does  the  law  itself." 

In  Seaboard  Air  Line  Ey.  v.  Earle,  86  S.  C.  91,  67  S.  E.  1069,  the 
court  said:  "We  agree  fully  with  the  referee  that  it  would  be  a  prac- 
tical denial  of  justice  to  require  the  plaintiff  to  produce  all  the  way- 
bills, tickets,  reports,  and  other  innumerable  memoranda  made  by  its 
multitude  of  employees.  The  entries  made  of  the  aggregations  of 
these  on  the  plaintiff's  books  of  original  entry,  kept  in  good  faith 
for  the  purpose  of  showing  the  course  of  its  business  and  its  profits 
and  losses,  are  admissible  as  evidence  of  such  transactions:  2  Wig- 
more  on  Evidence,  sec.  1230;  Boston  &  W.  R.  Co.  v.  Dana,  1  Gray 
(Mass.),  83;  Louisville  Bridge  Co.  v.  Louisville  etc.  R.  Co.,  116  Ky.  258, 
75  S.  W.  285.  Tlie  defendant  is,  of  course,  not  to  be  precluded  from 
calling  for  any  particular  documents  in  the  possession  of  the  plaintiff 
which  .in  the  opinion  of  the  referee  tend  to  elucidate  the  accounts 
or  books  of  the  plaintiff,  or  bear  on  any  of  the  questions  at   issue." 

The  fact  that  slips  or  memoranda  were  made  out  by  persons  de- 
livering and  receiving  material  on  behalf  of  persons  engaged  in  tlie 
business  of  building  contractors,  and  that  such  slips  were  used  by 
the  bookkeeper  in  making  the  original  entries  in  the  books,  does  not 
take  away  the  character  of  the  books  as  books  of  original  entry: 
Cascade  Lumber  Co,  v,  Aetna  Indemnity  Co.,  56  Wash.  503,  106  Pac. 
158. 
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"Mere  temporary  memorandum-books  used  by  the  salesmen,  and 
transferred  nightly  from  penciled  entries  of  theirs  to  the  permanent 
ink  book  of  the  daily  sales,  are  not  the  books  of  original  entries  so 
as  to  exclude  such  permanent  book,  but  the  latter  is  the  book  con- 
templated by  the  statute":  Bracken  v.  Dillon,  64  Ga.  250,  37  Am. 
Eep.  70. 

But  the  fact  that  a  book  containing  original  entries  also  contains 
some  entries  which  are  not  original  will  not  affect  its  admissibility 
in  respect  to  transactions  concerning  which  it  contains  original  en- 
tries: Armstrong  v.  Landers,  1  Penne.  (Del.)  449,  42  Atl.  617;  Chis- 
bolm  V.  Beaman  Mach.  Co.,  160  111.  101,  43  N.  E.  796;  Wallenweber 
V.  Ketterlinus,  17  Pa.  389.  The  court  in  Ives  v.  Niles,  5  Watts  (Pa.), 
323,  in  allowing  such  a  book  in  evidence,  said:  "The  objection  made 
to  this  is,  that  the  book,  although  it  contained  original  entries,  yet 
it  also  contained  entries  admitted  not  to  be  original,  but  transcribed 
from  something  else.  These  latter  entries,  however,  were  not  offered 
to  be  read  in  evidence,  nor  were  they  admitted.  We  think  the  objec- 
tion quite  too  nice  and  refined.  If  it  were  to  prevail  it  would  de- 
•stroj'  the  practical  use  of  the  rule  in  regard  to  the  admission  of  such 
evidence;  because,  if  no  entries  were  permitted  to  be  given  in  evi- 
dence to  a  jury,  but  such  as  shall  be  established  at  least  by  the  oath 
of  the  party,  to  have  been  made  in  a  book  containing  nothing  but 
original  entries,  the  most  of  such  evidence  would  be  excluded;  for, 
I  apprehend,  there  are  but  few  such  books.  It  might  as  well  be 
insisted  on  that  no  entries  should  be  admitted  in  evidence  unless 
they  appeared  to  be  made  in  a  book  where  every  entry  throughout  the 
whole  book  would  be  admissible  against  the  party  thereby  charged, 
"upon  the  oath  of  the  party  making  the  charge,  provided  it  were  in 
his  handwriting.  Now,  if  this  were  to  be  allowed,  it  might  lead  to 
a  preliminary  examination  of  every  man's  account  contained  in  the 
book,  in  order  to  ascertain  first,  before  it  could  be  admitted  to  be 
used  in  evidence  to  the  jury,  whether  all  the  entries  contained  in 
it  were  original  or  not.  The  inconvenience  and  delay  that  would 
necessarily  attend  the  application  of  such  a  test  are  a  sufficient  an- 
swer to  the  ground  of  the  exception  here;  and  it  is  certainly  every 
day's  practice  to  admit  original  entries  made  in  a  book  containing 
transcribed  entries,  as  was  the  case  in  this  instance,  to  be  read  in 
•evidence  to  the  jury.  Besides,  if  it  be  the  book  in  which  the  party 
has  been  accustomed  to  make  all  his  original  entries  for  the  time 
being,  it  does  not  destroy  or  change  the  character  of  the  book  as  a 
book  of  original  entries,  and  render  it  less  worthy  of  credit,  that  he 
bas  occasionally  made  other  entries  in  it;  nor  is  any  good  reason 
perceived  why  it  should,  for  it  is  only  those  entries  proved  by  oath 
to  be  original  that  are  rendered  admissible;  and  the  circumstance 
■of  his  admitting  that  there  are  certain  entries  among  the  rest  made 
against  the  same  person,  which  are  not  original,  and  which  he  desig 
nates,  w^ould  rather  seem  to  add  to  his  credibility  and  that  of  his 
book  than  to  detract  from  either.  We  therefore  think  the  objection 
to   the   admission   of   the   book   in    evidence    has   not   been   sustained." 

3.     What  Books  of  Accomit  are  Books  of  Original  Entry. 

A.     Immateriality  of  Form  or  Name. — No  particular  form  of  ke-ep- 

ing  accounts  is  prescribed  by  law  in  order  to  render  them  admissible 

in   evidence.     Their  admissibility   is  to  be  determined   from   their  ap- 

j)earauce    and    character,    the    employment   and    education    of   the    one 
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■who  kept  them,  the  manner  in  which  other  similar  accounts  were 
entered  in  the  book,  and  the  genejal  circumstances  of  the  case.  The 
same  degree  of  formality  and  regTilarity  is  not  expected  of  the  books 
of  account  of  a  person  of  limited  education  as  of  those  of  an  expert 
bookkeeper:  Bush  v,  Fourcher,  3  Ga.  App.  43,  59  S.  E.  459;  Holden 
V.  Spier,  65  Kan.  412,  70  Pac.  348;  Gather  v.  Damerell,  5  '^eh.  (Unof.) 
490,  99  N.  W.  35;  Lewis  v.  England,  14  Wyo.  128,  82  Pac.  869,  2  L. 
E.  A.,  N.  S.,  401.  In  the  case  last  cited  the  court  said:  "The  law 
prescribes  no  regular  mode  or  method  in  which  accounts  must  be 
kept  in  order  to  make  them  competent  as  evidence.  The  question  of 
competency  must  be  determined  by  the  appearance  and  character  of 
the  book;  regard  being  had  to  the  degree  of  education  of  the  party, 
the  nature  of  his  business,  the  manner  of  his  charges  against  other 
people,  and  all  other  surrounding  circumstances.  'The  material,  form, 
and  construction  of  the  book  offered  in  evidence  as  the  book  of 
original  entries  are  unimportant,  provided  such  books  be  capable  of 
perpetuating  a  record  of  events,  and  the  entries  are  made  in  con- 
formity with  the  general  rules  governing  the  admissibility  of  such 
entries.  Thus  a  notched  stick,  a  shingle,  or  scrap  of  paper  have 
been  received  as  books':  9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  917, 
and  cases  cited.  Certain  essential  requirements,  however,  must  be 
observed  in  order  to  justify  the  reception  of  books  of  account  as 
evidence.  It  must  appear  that  they  were  the  regular  methods  of 
keeping  accounts  adopted  by  the  party,  containing  the  regular  entries 
of  his  transactions  in  the  usual  course  of  business,  and  made  so  near 
the  time  of  transaction  as  to  establish  the  presumption  that  they  were 
fairly  and  honestly  made." 

The  general  rule  as  to  the  form  in  which  the  books  of  account 
should  be  kept  was  also  well  stated  by  Mr.  Chief  Justice  Parker  in 
Cummings  v.  Nichols,  13  N.  H.  420,  38  Am.  Dec.  501.  He  said: 
"There  is  no  particular  form  in  which  the  book  of  a  party  must  be 
kept,  in  order  to  its  admission  as  evidence,  in  support  of  his  account. 
But  it  must  be  kept  in  such  a  mode  as  to  show,  of  itself,  a  charge 
against  the  adverse  party,  and  the  nature  of  that  charge,  so  that  the 
book,  in  connection  with  the  party's  oath  that  the  book  is  his  orig- 
inal book  of  entries,  that  the  charges  are  in  his  handwriting,  that 
they  were  made  at  the  time  they  purport  to  have  been  made,  and 
at  or  near  the  times  of  delivery  of  the  articles,  or  the  performances 
of  the  services,  will  show  the  nature  of  the  claim,  without  further 
evidence  from  the  party  to  interpret  the  meaning  of  arbitrary  char- 
acters, the  signification  of  which  is  known  only  to  himself.  It  may 
be  in  such  characters  as  are  in  use  by  persons  of  a  particular  trade 
or  profession,  and  which  would  not  be  readily  understood  by  persons 
not  conversant  with  the  subject  matter;  and  in  such  case,  evidence 
of  other  persons  may  be  admitted  to  explain  the  meaning  usually 
attached  to  characters  of  that  description.  But  in  ordinary  cases, 
the  suppletory  evidence  of  the  party,  in  support  of  his  book,  goes  no 
further  than  to  the  particulars  above  specified." 

The  fact  that  a  book  of  account  is  made  up  in  the  usual  course 
of  business  from  slips,  reports  or  memoranda  furnished  by  the  em- 
ployees who  conducted  the  transactions  does  not  detract  from  its 
character  as  a  book  of  original  entry,  where  it  is  the  first  permanent 
record  of  the  transactions  entered  in  it:  Murray  v.  Dickens,  149  Ala. 
840.  42  South.  1031;  Landis  v.  Turner,  14  Cal.  573;  Mahoney  v.  Hart- 
I'uid   etc.   Corp.,  82   Conn.   2S0,   73   Atl.   766;   Eemington   Much.   Co.    v.. 
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Wilmington  Candy  Co.,  6  Penne.  (Del.)  288,  66  Atl.  465;  Wright  v. 
Charbonneau,  122  111.  App.  52;  Jay  County  Commrs.  v.  Brewington, 
74  Ind.  7;  Hall  v.  Glidden,  39  Me.  445;  Pettey  v.  Benoit,  193  Mass. 
233,  79  N.  E.  245;  Meyer  v.  Brown,  130  Mich.  449,  90  N.  W.  285; 
Levine  v.  Lancashire  Ins.  Co.,  66  Minn.  138,  68  N.  W.  835;  Drumm- 
Flato  Com.  Co.  v.  Gerlach  Bank,  107  Mo.  App.  426,  81  S.  W.  503; 
State  V.  Shinborn,  46  N,  H.  497,  88  Am.  Dec.  224;  Diament  v.  Colloty,. 
66  N.  J.  L.  295,  49  Atl.  445,  80S;  Bloomiiigton  Min.  Co.  v.  Brooklyn 
etc.  Ice  Co.,  58  App.  Div.  66,  68  N.  Y.  Supp.  699,  affirmed  in  171  N. 
Y.  673,  64  N.  E.  1118;  Atchison  etc.  Ky.  Co.  v.  Williams,  38  Tex.  Civ. 
405,  86  S.  W.  38;  Cascade  Lumber  Co.  v.  Aetna  Indemnity  Co.,  56 
Wash.  503,  106  Pac.  158. 

Some  of  the  earlier  cases,  however,  did  not  regard  a  book  of  ac- 
counts, made  up  from  memoranda  or  information  derived  from  an 
employee,  as  a  book  entitled  to  be  admitted  in  evidence:  Thomas  v. 
Price,  30  Md.  483;  Eumsey  v.  New  York  etc.  Tel.  Co.,  49  N.  J.  L. 
;i22,  8  Atl.  290;  Venning  v.  Hacker,  2  Hill  (S.  C),  584;  Kessler  v. 
Mc'Conachy,  1  Rawle,  435. 

The  reports  or  information  upon  which  the  permanent  books  of 
account  are  based  should  be  such  as  are  made  in  the  regular  course 
of  the  business,  and  of  that  nature  which  import  verity  by  reason 
of  being  made  in  the  performance  of  a  duty.  Thus  accounts  for  the 
lighting  of  a  theater,  made  up  from  newspaper  reports  of  when  the 
theater  was  used,  are  not  sufficient:  Union  Electric  Co.  v.  Seattle 
Theater  Co.,  18  Wash.  213,  51  Pac.  367.  In  the  case  just  cited  the 
court  said:  "These  books  purport  to  show  the  number  of  nightly 
performances  during  each  month,  the  entries  themselves  being  made- 
at  the  end  of  the  month  from  data  collected  from  different  sources, 
viz.,  from  an  examination  from  columns  of  a  daily  newspaper,  which 
it  was  assumed  reported  correctly  the  number  of  performances  at 
the  theater,  and  also  from  the  statements  of  respondents,  collectors. 
et<5.  It  further  appears  that  from  month  to  month  bills,  made  from 
the  books,  purporting  to  show  the  number  of  performances  occurring 
during  the  preceding  month,  were  presented  at  the  box  office  and 
otherwise;  and  the  books  were  offered  and  received  as  admissions  of 
correctness  of  such  charges.  We  think  the  books  were  entirely  in- 
competent, and  that  the  objection  to  their  introduction  should  have 
l)een  sustained.  The  entries  were  not  contemporaneous  to  the  facts 
to  which  they  pertained,  were  no  part  of  the  res  gestae,  and  did  not 
relate  to  matters  within  the  personal  knowledge  of  the  party  making 
them,  but  they  were  made  at  remote  periods,  and  from  sources  of 
information  that  were  not  authentic." 

B.  Status  of  Ledgers,  Day-books,  Journals,  Cash  and  Other  Busi- 
ness Records. — That  a  book  of  account  is  kept  in  ledger  form  is  not  a 
valid  objection  to  its  admissibility  as  a  book  of  original  entry:  Bush 
V.  Fourcher,  3  Ga.  App.  43,  59  S.  E.  459;  Becker  v.  Donalson,  133  Ga. 
864,  67  S.  E.  92.  If  entries  in  a  book  of  account  are  made  at  or 
near  the  various  times  purporting  to  have  been  detailed  therein,  such 
entries  are  original  entries,  even  though  made  in  a  ledger  instead 
of  a  day-book,  for  the  law  does  not  prescribe  the  mode  of  recording 
items  of  debt  and  credit  or  require  that  any  particular  system  of 
bookkeeping  shall  be  followed:  State  v.  Stephenson,  69  Kan.  405,  105 
Am.  St.  Eep.  171,  76  Pac.  905,  2  Ann.  Cas.  841;  Richaidson  v.  Benes, 
115  111.  App.  532;  Wells  v.  Hatch,  43  N.  H.  246;  Farley  v.  Gibbs,  51 
Hun,   643,   4  N.   Y.   Supp.   ol^;    Kuski   v.   Wise    (Or.),   107   Pac.   984; 
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Eehrer  v.  Zeigler,  3  Watts  &  S.  258;  Gifford  v.  Thomas'  Estate,  62 
Vt.  34,  19  Atl.  1088;  Lewis  v.  England,  14  Wyo.  128,  82  Pac.  869, 
2  L.  E.  A.,  N.  S.,  401. 

But  where  a  book  kept  in.  ledger  form  contains  merely  transfers 
from  a  blotter  or  day-book,  and  the  entries  made  therein  are  not 
such  as  can  be  classed  as  original  entries,  it  is  not  admissible  as  a 
book  of  account:  First  Nat.  Bank  v.  Chaffin,  118  Ala.  246,  24  South. 
80;  Armour  Packing  Co.  v.  Vietch- Young  Produce  Co.  (Ala.),  39 
South.  680;  San  Francisco  Teaming  Co.  v.  Gray,  11  Cal.  App.  314, 
104  Pac.  999;  Jones  v.  Henshall,  3  Colo.  App.  448,  34  Pac.  254;  Bell 
Tel.  Co.  V.  Geary,  143  111.  App.  311;  Fitzgerald  v.  McCarty,  55  Iowa, 
702,  8  N.  W.  646;  Way  v.  Cross,  95  Iowa,  258,  63  N.  W.  691;  Estes 
V.  Jackson,  21  Ky.  Law  Rep.  859,  53  S.  W.  271;  Hoogewerff  v.  Flack, 
101  Md.  371,  61  Atl.  184;  Durkheimer  v.  Heilner,  24  Or.  270,  33  Pac. 
401,  34  Pac.  475;  In  re  Huston's  Estate,  167  Pa.  217,  31  Atl.  553; 
Holloway  v.  White-Dunham  Shoe  Co.,  151  Fed.  216,  80  0.  C.  A.  568, 
10  L.  R.  A.,  N.  S.,  704. 

Where  it  appears  from  a  day-book  that  the  entries  therein  have 
been  transferred  to  a  ledger,  the  latter  book  should  be  produced  in 
connection  with  the  day-book:  Prince  v.  Swett,  2  Mass.  569;  Bonnell 
V.  Mawha,  37  N.  J.  L.  198.  Where  charges  are  made  on  slips  of 
paper  and  the  same  day  transferred  to  a  day-book,  the  day-book 
becomes  a  book  of  original  entries:  Plummer  t.  Struby-Estabrooke 
Mercantile  Co.,  23  Colo.  190,  47  Pac.  294. 

Account-books  called  journals  which  were  made  by  transcribing  the 
data  from  the  stubs  of  checks  retained  in  the  check-books  after  the 
checks  had  been  detached,  several  days  after  the  issuance  of  the 
checks,  are  not  admissible.  Such  a  case  is  distinguishable  from  one 
where  entries  have  been  made  daily  and  in  the  usual  course  of  busi- 
ness from  loose  memoranda  made  from  slips  of  paper  or  upon  slates 
kept  for  temporary  purposes  only:  Woolsey  v.  Bohn,  41  Minn.  235, 
42  X.  W.  1022.  Likewise  where  the  entries  in  a  journal  do  not  pur- 
port to  be  copies  of  original  slips  or  memoranda,  but  merely  the  re- 
sults of  several  computations  by  the  bookkeeper  from  figures  afforded 
by  scale  bills  and  receipts  which  appear  to  be  still  in  existence,  they 
are  not  admissible:  Putnam  v.  Grant,  101  Me.  240,  63  Atl.  816. 

Cash-books  in  which  the  entries  were  made  at  the  time  of  the 
transactions  evidenced  by  them  are  admissible  in  evidence:  Woolsey 
V.  Bohn,  41  Minn.  235,  42  N.  W.  1022.  In  the  case  cited  the  court 
said:  "They  were  original  entries.  The  statute  upon  the  subject 
relates  to  'books  of  account  kept  for  that  purpose,'  and  containing 
'the  original  entries  of  charges  for  moneys  paid,'  etc.,  but  it  does 
not  prescribe  the  form  in  which  they  shall  be  kept,  nor  the  degree 
of  definiteness  to  be  observed  in  making  entries.  The  statute,  recog- 
nizing the  universal  and  necessary  custom  of  preserving  in  perma- 
nent form  a  memorial  of  business  transactions  which  could  not  ordi- 
narily be  retained  in  the  mind  has  been  so  framed  as  to  have  a  verv 
general  application.  The  account-book  of  an  illiterate  laborer,  as 
well  as  those  of  the  tradesman  or  banker,  are  admissible  in  evidence, 
if  within  the  statutory  conditions,  the  purpose  of  which  was  to  secure 
authenticity  and  credibility  in  respect  to  the  evidence,  rather  thas 
to  prescribe  the  form  of  it.  Whatever  be  its  form,  it  is  only  evi 
denoe  prima  facie  of  what  is  shown  by  it.  Suppletory  proof  ma^ 
often  be  required  to  make  such  evidence  relevant  to  a  particular  case 
The  fact   that   the   entries   of  payments  in   these   books   were   not  is 
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the  form  of  charges  against  Woolsey,  showing  upon  their  face  that 
he  was  debited  with  such  sums,  did  not  render  the  books  inadmis- 
sible." 

A  blank  check-book  from  which  checks  when  filled  are  removed, 
with  a  memorandum  entered  on  the  margin  or  stub  remaining  in  the 
book  of  the  name  of  the  payee,  amount,  date  and  purpose  of  issuing 
the  check,  is  not  a  book  which  is  admissible  as  a  book  of  account: 
Carter--v.  Fischer,  127  Ala.  52,  28  South.  376;  Simons  v.  Steele,  82 
App.  Div.  202,  81  N.  Y.  Supp.  737,  affirmed  in  177  N.  Y.  542,  69  N. 
E.  1131;  Wilson  v.  Goodin,  Wright  (Ohio),  219;  Watts  v.  Shewell, 
31  Ohio  St.  331.  But  such  a  book  has  been  allowed  in  evidence  to 
show  payment  through  a  check:  Fulkerson  v.  Long,  63  Mo.  App.  268. 

Collection  and  note  registers  are  not  ordinarily  regarded  as  books 
of  account  within  the  rule  of  admissibility:  Labaree  v.  Klosterman, 
33  Neb.  150,  49  N.  W.  1102;  Martin  v.  Scott,  12  Neb.  42,  10  N.  W. 
532;  Baines  v.  Coos  Bay  etc.  Nav.  Co.,  49  Or.  192,  89  Pac.  371.  But 
a  note  discount  register  has  been  allowed  in  evidence,  upon  testimony 
by  the  bookkeeper  that  he  had  the  note  before  him  when  he  made 
the  entry,  and  that  the  entry  was  made  in  the  usual  course  of  busi- 
ness and  in  the  discharge  of  his  duty:  Wallabout  Bank  v.  Peyton, 
123  App.  Div.  727,  108  N.  Y.  Supp.  42. 

In  San  Francisco  Teaming  Co.  v.  Gray,  11  Cal.  App.  314,  104  Pac. 
999,  the  court  refused  to  admit  in  evidence  entries  in  a  work  book 
in  which  it  appeared  that  the  entries  were  based  solely  on  a  memo- 
randum of  oral  statements  of  teamsters  to  the  bookkeeper,  who  had 
no  personal  knowledge  of  the  work  done  by  the  teamsters  or  of  the 
facts  entered  in  the  books.  The  teamsters  were  not  called  as  wit- 
nesses. 

And  in  another  case  on  an  issue  as  to  the  number  of  men  that 
plaintiff  had  hauled  from  a  certain  place  to  defendant's  camp,  plain- 
tiff's book  in  which  he  had  entered  the  names  of  the  men  sent  out 
by  him  up  to  a  certain  date  was  allowed  in  evidence  upon  his  testi- 
mony that  it  was  correctly  kept,  but  it  was  not  allowed  to  prove  the 
number  of  men  hauled  after  that  date,  because  after  that  time  he 
had  copied  the  names  in  the  book  from  the  waybills  showing  who  was 
hauled:  Idol  v.  San  Francisco  Const.  Co.,  1  Cal.  App.  92,  81  Pac.  665. 

Diaries  and  small  memorandum-books  do  not  generally  belong  to 
the  class  of  books  which  are  admissible  as  books  of  original  entry: 
Hart  V.  Livingston,  29  Iowa,  217;  Costello  v.  Crowell,  139  Mass.  588, 
2  N.  E.  698;  Fish  v.  Adams,  37  Mich.  598;  Richardson  v.  Emery,  23 
N.  H.  220;  In  re  Diggins'  Estate,  68  Vt.  198,  34  Atl.  696. 

h.     Effect  of  Books  Being  Mutilated  or  Incomplete. 

1.  Necessity  for  Books  to  Contain  Complete  Accounts. — Irregular- 
ities in  account-books  sufficient  to  justify  their  exclusion  must  be 
gross  and  palpable:  Bush  v.  Fourcher,  3  Ga.  App.  43,  59  S.  E.  459. 
Books  of  account  must,  however,  appear  to  embrace  all  of  the  items 
of  account  between  the  parties  which  are  proper  subjects  of  entry: 
Countryman  v.  Bunker,  101  Mich.  218,  59  N.  W.  422;  Dugan  v.  Long- 
staff,  52  Misc.  Rep.  288,  102  N.  Y.  Supp.  1120. 

The  account-book  must  be  introduced  in  evidence  in  its  entirety: 
Mulloy  V.  Mulloy,  131  Mo.  App.  654,  111  S.  W.  843.  Loose  leaves  or 
sheets  or  unconnected  scraps  of  paper  containing  entries  of  the  ac- 
count cannot,  ordinarily,  be  introduced  in  evidence:  Donaldson  v. 
Donaldson,  237  111.  318,"^  SG  N.  E.  604;  Carter  v.  Catchings  (Miss.), 
48  South.  515;  Jones  v.  Jones,  21  N.  H.  219;  Lindenthal  v.  Hatch,  61 
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N.  J.  L.  29,  39  Atl.  662;  Thomson  v.  McKelvey,  13  Serg.  &  R.  126; 
Queen  City  etc.  Trust  Co.  v.  Reyburn,  163  Fed.  597.  Yet  in  several 
instances  separate  sheets  of  paper  containing  accounts  have  been 
admitted  in  evidence:  Taylor  v.  Tucker,  1  Ga.  231.  The  fly-leaf  of 
a  Bible  containing  only  one  account  was  held  a  sufficient  book  of 
account  under  a  Missouri  statute:  Stephan  v.  Metger,  95  Mo.  App. 
609,  69  S.  W.  625. 

Where  the  books  of  a  new  partnership  are  contained  in  the  books 
of  an  old  partnership,  but  separately,  and  all  the  partners  have  access 
to  the  books,  they  are  admissible  in  evidence  in  an  action  between 
the  partners  to  prove  partnership  accounts;  Clark  v.  Gridley,  49  Cal. 
105.  If  a  book  of  account  is  the  only  one  that  a  person  keeps,  the 
fact  that  it  also  contains  memoranda  in  reference  to  other  matters 
will  not  destroy  its  admissibility:  Handy  v.  Smith,  77  Conn.  165,  58 
Atl.  694.  A  book  of  account  containing  charges  in  several  successive 
years  and  all  against  one  person,  without  any  intervening  charge, 
is  not  sufficient  to  go  to  the  jury:  Swing  v.  Sparks,  7  N.  J.  L.  59. 
But  the  fact  that  some  parol  testimony  is  necessary  in  order  to  fully 
explain  an  account  will  not  make  it  insufficient  to  be  put  in  evidence: 
McMillan  v.  Insurance  Co.  of  North  America,  78  S.  C.  433,  58  S.  E. 
1020,  1135. 

2.  Manner  of  Entering  the  Charge. — The  charges  in  the  book  must 
be  specific  and  particular.  The  lumping  of  charges  renders  the  book 
inadmissible:  Williams  v.  Abercrombie,  Dud.  (Ga.)  252;  Earle  v. 
Sawyer,  6  Cush.  142;  Carr  v.  Sellers,  100  Pa.  169,  45  Am.  Rep.  370; 
McKnight  v.  Newell,  207  Pa.  562,  57  Atl.  39;  Cargill  v.  Atwood,  18 
R.  I.  303,  27  Atl.  214;  Lance  v.  McKenzie,  2  Bail.  (S.  C.)  449;  Petrie 
V.  Lynch,  1  Nott.  &  McC.   (S.  C.)   130. 

In  Putnam  v.  Grant,  101  Me.  240,  63  Atl.  816,  the  court,  in  dis- 
cussing the  necessity  to  itemize  the  charges  in  the  books  of  account, 
said:  "These  entries  do  not  purport  to  itemize  the  transactions  to 
which  they  relate,  but  in  connection  with  them  an  express  reference 
is  made  'to  Invoice-book,  pages  367  and  368.'  The  bookkeeper  also 
testified  that  the  'scale  bills  and  receipts'  were  the  sources  from 
which  he  obtained  the  items  constituting  the  'lumped  sums'  credited 
in  the  journal.  The  situation  is  clearly  distinguishable  from  the  com- 
mon instance  where  the  entries  have  been  copied  into  a  journal  from 
a  slate  or  slips  of  paper  or  other  temporary  records  which  have  been 
obliterated  or  destroyed.  In  such  a  case  the  journal  may  be  ad- 
mitted as  original  evidence:  Hall  v.  Glidden,  39  Me.  445,  and  cases 
cited.  'The  first  regular  and  collected  record  is  the  original  one,  and 
it  is  immaterial  that  it  was  made  up  from  casual  or  scattered  memo- 
randa preceding  it:  2  Wigmore  on  Evidence,  sec.  1558.  In  the  case 
at  bar  the  entries  in  the  journal  do  not  purport  to  be  copies  of  orig- 
inal slips  or  memoranda;  they  simply  claim  to  record  the  results  of 
the  several  computations  made  by  the  bookkeeper  from  figures 
afforded  by  the  'scale  bills  and  receipts.'  Furthermore,  so  far  as  ap- 
pears, the  original  papers  are  still  in  existence.  In  contending  for 
the  admissibility  of  the  journal  as  a  book  of  original  credits,  it  was 
conceded  at  the  trial,  as  sliown  by  the  report  of  the  evidence,  that 
the  items  from  which  the  'lumped  credits'  in  the  journal  were  made 
up  could  be  'worked  out  by  taking  time  enough,  taking  all  the  original 
scale  bills  and  notes.' 

"In  Rumsey  v.  New  York  etc.  Tol.  Co.,  49  N.  J.  L.  322,  8  Atl.  290, 
the  action  was  to   recover  for  the   rent   and   services  of  a  telephone. 
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It  appears  thalt  the  number  of  each  service  was  entered  at  the  time 
upon  a  slip,  and  these  slips  were  sent  to  the  main  oflSce,  where  the 
gross  cumber  of  calls  for  each  month  was  entered  in  a  book,  and 
after  the  lapse  of  three  months  the  slips  were  destroyed.  It  was 
held  that  as  the  entries  introduced  were  only  footings  of  each  month's 
detailed  statement  contained  in  the  original  memoranda  sent  to  the 
office,  the  books  had  no  claim  to  originality,  and  however  useful 
they  might  be  to  refresh  the  memory  of  the  bookkeeper,  they  were 
not  admissible  as  independent  evidence.  It  will  be  noticed  that  the 
facts  were  strikingly  analogous  to  those  at  bar,  and  although  it 
affirmatively  appeared  that  the  slips  had  been  destroyed,  the  books 
were  excluded.  Indeed,  the  general  rule  is  too  familiar  and  well 
settled  to  require  the  citation  of  authorities,  that  when  the  entries 
do  not  itemize  the  transactions  recorded,  but  in  fact  comprise  the 
details  of  several  transactions,  the  book  is  not  admissible  as  inde- 
pendent evidence:  2  Ency.  of  Ev.  618;  Earle  v.  Sawyer,  6  Gush. 
(Mass.)  142;  Henshaw  v.  Davis,  5  Gush.  (Mass.)  145;  Gargill  v. 
Atwood,  18  R.  I.  303,  27  Atl.  214;  Nichols  v.  Haynes,  78  Pa.  174; 
Corr  V.  Sellers,  100  Pa.  169,  45  Am.  Rep.  370." 

And  in  laying  down  the  rule  against  the  lumping  of  charges,  the 
<;ourt,  in  Morrow  v.  Missouri  Pac.  Ry.  Co.,  140  Mo.  App.  200,  123 
S.  W.  1034,  observed:  "In  a  milling  establishment  of  the  size  of 
the  plaintiffs,  of  twenty  years'  standing,  with  a  capacity  of  from 
one  hundred  and  seventy-five  to  two  hundred  barrels  of  flour  per 
■day,  with  a  large  payroll,  in  which  the  plaintiffs  were  partners,  and 
in  which  there  would  usually  be  a  settlement  of  the  accounts  of  the 
partnership  at  stated  intervals,  it  is  a  matter  of  common  knowledge 
that  such  a  business,  under  modern  methods  and  conditions,  could 
not  be  carried  on  successfully  without  a  set  of  books  in  charge  of  a 
bookkeeper.  Such  books  would  contain  record  entries  of  the  business, 
an  itemized  account  of  the  amount  of  the  gross  receipts,  and  the 
amount  of  expenditures  and  the  capital  invested.  Yet  in  this  case 
no  such  books  were  produced  in  evidence,  but  the  evidence  of  profits 
rests  wholly  upon  a  statement  of  a  lump  sum  by  one  of  the  plaintiffs 
in  the  case.  The  existence  of  such  a  set  of  books,  showing  the 
condition  of  their  milling  business  from  time  to  time,  is  presumed, 
and  that  they  are  in  possession  of  the  plaintiffs.  It  is  the  presump- 
tion of  law  that  the  usual  and  ordinary  course  of  business  has  been 
pursued  in  a  business  transaction:  Ivy  v.  Yancey,  129  Mo.  501,  31 
S.  W.  937;  Long  v.  Joplin  Mining  &  Smelting  Go.,  68  Mo.  431.  Such 
books  would  have  been  competent  evidence  in  behalf  of  the  plain- 
tiffs. The  'American  rule,'  or  'shop-book  rule,'  is  that  account-books 
of  original  entries,  fair  on  their  face  and  shown  to  be  kept  in  the 
usual  course  of  business,  are  competent  evidence:  Robinson  v.  Smith, 
111  Mo.  205,  33  Am.  St.  Rep.  510,  20  S.  W.  29;  Anchor  Milling  Co. 
v.  Walsh,  108  Mo.  277,  32  Am.  St.  Rep.  600,  18  S.  W.  904.  These 
books,  as  usually  kept,  would  contain  entries  which  no  memory  could 
accurately  preserve,  and  would  show  the  very  essential  facts  upon 
which  the  plaintiffs  could  recover,  if  at  all,  for  the  loss  of  profits 
in  their  business." 

It  has,  however,  been  held  that  it  is  sufficient  if  the  date  of  the 
month  be  affixed  to  the  charge,  even  though  the  exact  day  be  not, 
if  it  is  regular  in  other  respects:  Cumniings  v.  Nichols.  13  N.  H. 
420.  38  Am.  Dec.  501.  In  another  case  entries  in  a  pocket  memo- 
randum-book   which    were    not    dated,    and    nothing    appearing    in    tlie 
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book  which  would  show  when  they  were  made,  was  rejected  as  not  a 
shop  book  of  account  kept  in  the  usual  course  of  business  on  which 
entries  of  sales  were  made  in  their  order:  Little  v.  Berry  (Ky.),  113 
S.  W.  902.  Though,  on  the  other  hand,  it  was  held  in  an  early  case 
in  Georgia  that  the  fact  that  an  account  fails  to  show  the  date  of 
the  transaction  is  not  fatal  to  its  admissibility,  inasmuch  as  the  date 
may  be  established  by  other  evidence:  Doster  v.  Brown,  25  Ga.  24, 
71  Am.  Dec.  153.  The  fact  that  the  dates  of  the  entries  are  not  all 
in  chronological  order  and  the  appearance  of  the  ink  would  indicate 
that  the  entries  were  made  simultaneously  will  not  render  the  books 
inadmissible  where  there  is  a  showing  by  the  keeper  of  the  books 
that  the  items  not  in  order  were  dates  of  credit.  The  want  of 
chronological  order  would,  however,  go  to  the  weight  which  should 
attach  to  the  entries:  Moore  v.  Morris,  1  Penne.  (Del.)  412,  41  Atl. 
889. 

The  fact  that  a  book  of  account  is  kept  in  Chinese  characters  is  no 
objection  to  its  admissibility:  Yick  Wo  v.  Underhill,  5  Cal.  App.  519, 
90  Pac.  967.  That  a  small  book  in  which  the  plaintiff,  who  was  un- 
able to  write,  entered  by  marks  the  number  of  loads  of  sand  deliv- 
ered to  defendant,  does  not  affect  its  admissibility,  where  the  book 
was  supported  by  his  suppletory  oath  and  was  not  otherwise  objec- 
tionable: Miller  v.  Shay,  145  Mass.  162,  1  Am.  St.  Eep.  449,  13  N.  E. 
408. 

In  an  action  by  real  estate  brokers  for  commissions,  where  the 
question  at  issue  is  whether  they  had  authority  to  sell  at  the  price 
named,  an  entry  in  their  books  of  the  price  agreed  upon,  made  by 
them  in  the  presence  of  defendant  and  at  the  time  of  their  conver- 
sation with  him,  is  admissible,  though  written  in  cipher:  Monroe  v. 
Snow,  131  111.  126,  23  N.  E.  401.  And  the  fact  that  well-known 
abbreviations  are  used  in  making  the  charges  is  no  objection  to  their 
admissibility:  Bay  v.  Cook,  22  N.  J.  L.  343. 

It  is  essential  to  the  admission  of  books  of  account  in  evidence 
that  the  charges  should  be  in  such  a  state  that  they  may  be  presumed 
to  be  the  minutes  of  the  daily  business  of  the  party:  Prince  v.  Smith, 
4  Mass.  455.  These  general  requirements  were  well  shown  in  the 
case  of  Labaree  v.  Klosterman,  33  Neb.  150,  49  N.  W.  1102,  the  court 
saying:  "The  material  inquiry,  therefore,  is,  were  these  books  admis- 
sible in  evidence  under  section  346  of  the  Civil  Code!  It  provides 
that  'books  of  account,  containing  charges  by  one  party  against  the 
other,  made  in  the  ordinary  course  of  business,  are  receivable  in  evi- 
dence only  under  the  following  circumstances,  subject  to  all  just 
exceptions  as  to  their  credibility:  First.  The  books  must  show  a 
continuous  dealing  with  persons  generally,  on  sevei  il  items  of  charges 
at  different  times  against  the  other  party,  in  the  sane  book.  Second. 
It  must  be  shown,  by  the  party's  oath,  or  otherwise,  that  they  are 
his  books  of  original  entries.  Third.  It  must  be  shown  in  like  man- 
ner that  the  charges  were  made  at  or  near  the  time  of  the  transaction 
therein  entered,  unless  satisfactory  reasons  appear  for  not  making 
such  proof.  Fourth.  The  charges  must  also  be  verified  by  the  party 
or  the  clerk  who  made  the  entries,  to  the  effect  that  they  believe 
them  just  and  true,  or  a  sufficient  reason  must  be  given  why  the 
verification  is  not  made.'  Neither  of  the  books  contains  charges 
against  the  plaintiff,  Mr.  Lewis,  nor  anyone  else.  Each  page  con- 
tains several  columns,  and  numerous  lines  across  the  page.  Tliere 
is  a  heading  at  tlie  top  of  eacli  column  to  explain  the  entries  tlierein. 
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The  heading  is  as  follows:  'No.,  payer's  name,  P.  O.  address,  kind 
of  claim,  date  of  instrument,  amount,  interest  from,  due  when,  from 
whom  received,  their  number,  original  payee's  name,  when  received, 
to  whom  we  remit,  P.  O.  address.'  The  purpose  of  making  the  en- 
tries in  these  books,  or  'Registers,'  as  they  are  called,  was  to  keep 
track  of  collections  received  by  the  firm,  and  loans  made  by  it. 
Neither  of  the  books  received  in  evidence  is  a  'book  of  account,' 
within-the  meaning  of  the  section  quoted  above.  The  same  question 
was  decided  adversely  to  the  defendants  in  error  in  Martin  v.  Scott, 
12  Neb.  42,  10  N.  W.  532.  The  defendant  offered  in  evidence  the 
note  register  or  bills  receivable  of  the  decedent's  bank,  which  was 
admitted  over  the  objection  of  the  plaintiff.  The  court,  in  the  opin- 
ion, say:  'The  note  register,  or  collection  register,  or,  as  it  is  called 
in  this  case,  the  "book  of  bills  receivable,"  kept  by  a  bank  or  banker 
is  not  a  "book  of  account,"  in  the  sense  in  which  that  term  is  used, 
either  in  the  statute  or  at  common  law,  as  they  do  not  contain 
"charges  by  on«  party  against  the  other  made  in  the  ordinary  course 
of  business."  And  in  no  case  are  account-books  evidence  of  any 
transactions  even  between  the  parties  other  than  goods,  wares,  or 
merchandise,  sold  or  delivered,  and  work,  labor,  or  services  per- 
formed.' " 

It  is  no  objection  to  a  book  of  original  entries  that  the  entries 
therein  are  written  in  lead  pencil:  Gibson  v.  Bailey,  54  Mass.  537; 
True  v.  Bryant,  32  N.  H.  241;  Hill  v.  Scott,  12  Pa.  168. 

A  book  of  account  showing  no  mutual  course  of  dealing  between 
the  parties  and  containing  but  a  single  entry,  or  charge  of  money 
lent,  is  not  admissible  in  evidence:  Carman  v.  Dunham,  11  N.  J.  L. 
189.  The  memorandum-books  of  a  peddler  in  which  he  made  his 
entries  for  the  most  part  in  pencil,  and  carried  about  in  his  pocket, 
is  not  admissible  as  a  merchant's  book  of  account:  Thayer  v.  Deen, 
2  Hill  (S.  C),  677.  A  memorandum-book  in  which  all  the  charges 
against  the  defendant  were  entered  in  one  leaf,  with  no  intervening 
charges,  is  admissible  in  evidence  on  the  suppletory  oath  of  the 
party:  Gibson  v.  Bailey,  54  Mass.  537.  But  au  old  book,  laid  aside 
as  a  book  of  accounts,  and  used  only  for  one  entry  of  a  late  trans- 
action, is  not  admissible  in  evidence  in  respect  to  the  latter  trans- 
action: Kibbe  v.  Bancroft,  77  111.  18.  The  fact  that  a  book  is  kept 
in  a  tabular  form  does  not  militate  against  its  admissibility  in  evi- 
dence: Mathes  v.  Eobinson,  49  Mass.  269,  41  Am.  Eep.  505. 

3.  Mutilations  and  Alterations. — Where  books  of  account  bear  on 
their  face  suspicious  alterations  or  erasures,  they  should  not  be 
admitted  in  evidence,  unless  the  suspicious  circumstances  are  satis- 
factorily explained  as  in  the  case  of  other  documents:  Caldwell  v. 
McDermit,  17  Cal.  464;  Doster  v.  Brown,  25  Ga.  24,  71  Am.  Dec.  153; 
Cogswell  V.  Dolliver,  2  Mass.  217,  3  Am.  Dec.  45;  Pratt  v.  White, 
132  Mass.  477;  Campbell  v.  Holland,  22  Neb.  587,  35  N.  W.  871; 
Churchman  v.  Smith,  6  Whart.  146,  36  Am.  Dec.  211;  McNulty's 
Appeal,  135  Pa.  210,  19  Atl.  936;  Baldridge  v.  Penland,  68  Tex.  441. 
4  S.  W.  565;  Bartlett  v.  Morgan,  4  Wash.  723,  31  Pac.  22.  But  where 
the  interlineations  are  in  respect  to  a  matter  which  is  not  material. 
it  will  not  militate  against  the  admissibility  of  the  books:  Martin 
V.  Victor  etc.  Mining  Co.,  18  Nev.  303,  3  Pac.  488. 

Books  of  account  in  which  some  of  the  leaves  have  been  cut  or 
torn  out  are  not  competent  evidence  to  prove  an  account:  Lovelock 
v.  Gregg,  14  , Colo.  53,  23  I'ac.  86;   Ilarrold  v.  Smith,  107   Ga.  849,  33 
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S.  E.  640;  Hartwell  v.  Eice,  67  Mass.  587;  Robinson  v.  Hoyt,  39 
Mich.  405;  State  v.  Grant,  74  Mo.  33;  Hough  v.  Doyle,  4  Rawle  (Pa.), 
291;  Johnson  v.  Fry,  88  Va.  695,  12  S.  E.  973,  14  S.  E.  183;  though 
such  books  have  been  allowed  in  evidence,  leaving  the  question  of 
their  credibility  with  the  jury:  Jones  v.  De  Kay,  3  N.  J.  L.  955; 
McCluskey  v.  Falke,  4  Rob.  (27  N.  Y.  Super.  Ct.)  87. 

But  the  fact  that  a  book  is  merely  shop-worn  and  the  covers  and 
some  outside  leaves  lost,  there  being  nothing  to  indicate  any  fraud 
or  purpose  of  destroying  any  of  the  entries,  is  not  sufficient  to 
exclude  it  as  evidence  of  those  entries  shown  by  it:  Weigle  v. 
Brantigam,  74  111.  App.  285.  In  the  case  just  cited,  the  court  said: 
"Tiie  obiection  to  their  admission  in  this  case  was  based  upon  the 
fact  that  said  books  were  in  a  dilapidated  condition.  They  had 
originally  only  paper  covers,  and  the  entries  were  mostly  made  in 
pencil.  They  had  become  shop-worn,  had  been  used  and  handled 
in  several  lawsuits,  and  the  outside  covers  and  some  outside  pages 
had  been  lost,  and  a  few  interior  leaves  were  gone.  The  threads 
binding  the  leaves  together  had  in  some  cases  become  loosened,  and 
plaintiff's  daughter  testified  she  had  fastened  some  leaves  together 
with  ping  in  the  exact  position  where  they  belonged  in  the  book. 
Plaintiff  produced  his  ledgers  posted  from  said  books,  so  that  defend- 
ant might  have  the  advantage  of  all  credits,  if  any  there  were,  upon 
the  lost  leaves.  There  was  nothing  to  indicate  there  had  been  any 
fraud  or  any  purpose  to  destroy  entries,  but  only  the  natural  results 
of  hard  usage  upon  books  which  were  originally  cheaply  made.  The 
reason  for  sustaining  the  objection  seems  to  have  been  the  possibility 
that  there  were  credits  to  defendant  upon  said  missing  leaves,  of 
which  their  loss  would  deprive  her. 

"We  are  of  opinion  that  the  possible  loss  of  credits  to  defendant 
under  the  circumstances  stated  was  not  a  sufficient  reason  for  re- 
jecting the  entries  so  testified  to  by  plaintiff;  that  any  objection 
based  upon  such  possibility  of  the  existence  of  credits  on  said  leaves 
was  sufficiently  overcome  by  the  production  of  the  ledgers  for  the 
benefit  of  the  defendant,  and  that  plaintiff  was  not  bound  to  pre- 
serve her  credits  upon  his  day-book.  If  any  charges  against  defend- 
ant were  upon  said  missing  leaves,  it  is  plaintiff,  not  defendant, 
who  will  be  the  loser.  We  are  of  opinion  the  condition  of  said 
books  was  not  a  justification  for  the  exclusion  of  the  entries  so 
proved,  but  only  a  matter  going  to  their  weight  and  credibility  with 
the  jury.  In  Jones  v.  De  Kay,  3  N.  J.  L.  955,  the  account-book 
offered  was  of  a  suspicious  cast,  and  some  leaves  had  been  cut  out. 
It  was  held  it  was  admissible  in  evidence,  and  that  the  credit  due 
it  was  for  the  determination  of  the  jury.  If  the  doctrine  here  eon- 
tended  for  by  appellee  wera  sustained,  the  accidental  loss  of  a  single 
leaf  from  a  book  of  original  entries  would  absolutely  destroy  the 
value  of  the  entire  book  as  evidence,  no  matter  how  strongly  the 
remaining  parts  of  the  book  might  be  supported  by  the  testimouy 
of  those  who  made  the  entries  and  sold  and  delivered  the  goods." 

1.  Distinction  Between  Books  of  Account  of  Individual  and  Cor- 
poration.— A  distinction  between  books  of  account  of  an  individual 
and  those  of  a  corporation  was  raised  in  the  case  of  Ilurwitz  v. 
Gross,  5  Cal.  App.  614,  to  the  effect  that  the  books  of  account  of  a 
corporation  constitute  its  "memory"  of  the  transactions  conducted 
by  it,  while  such  books  of  an  individual  constitute  merely  secondary 
■or    supplementary    evidence    of    the    facts    therein    stated,    the    court 
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saying:  "Questi.ons  relating  to  the  correctness  and  accuracy  of  books 
sought  to  be  introduced  in  evidence  have  generally  arisen  in  cases 
where  the  books  are  introduced  on  behalf  of  the  party  keeping  them, 
and  are  in  the  nature  of  self-prepared  and  self -preserving  declara- 
tions. They  were  permitted  to  be  introduced  at  common  law  only 
because  the  party  could  not  testify  in  his  own  behalf,  and  when 
parties  to  an  action  were  first  permitted  to  testify,  it  was  held  by 
some  of,  the  courts  that  the  books  of  a  party  could  no  longer  be 
admitted  in  evidence:  Eoche  v.  Ware,  71  Cal.  377,  60  Am.  Rep.  539, 
12  Pac.  284.  Books  of  account  so  belonging  to  the  parties  to  the 
litigation  are  said  to  be  in  the  nature  of  secondary  or  supplementary 
■evidence  of  the  facts  therein  stated  (Bushnell  v.  Simpson,  119  Cal. 
661,  51  Pac.  1080),  but  have  been  held  admissible,  when  preliminary 
proof  has  been  made,  to  support  a  claim  against  the  estate  of  a 
deceased  person  where  the  claimant  cannot  be  a  witness  to  testify 
to  his  own  claim:  Cowdery  v.  McChesney,  124  Cal.  363,  57  Pac.  221; 
City  Sav.  Bank  v.  Enos,  135  Cal.  172,  67  Pac.  52.  The  question 
of  who  may  make  the  preliminary  proof  and  the  limitations  upon 
the  parties'  testimony  in  such  cases  appears  to  be  still  open  to  dis- 
cussion in  this  state:  Stuart  v.  Lord,  138  Cal.  677,  72  Pac.  142.  In 
White  v.  Whitney,  82  Cal.  166,  22  Pac.  1138,  the  rule  is  adopted 
from  Wharton  on  Evidence,  that  'a  tradesman's  book  of  original 
entries  is,  in  most  jurisdictions,  received  in  evidence  as  prima  facie 
proof,  when  supported  by  the  tradesman's  oath,'  and  cases  in  this 
state  are  cited  which,  it  is  said,  sanction,  although  they  do  not 
•expressly  declare,  this  rule. 

"We  think,  however,  that  a  different  rule  should  be  applied  to 
the  books  here  under  consideration  from  that  which  is  applied  to  the 
books  of  a  party  to  the  litigation  producing  them  to  serve  his  own 
purposes  and  aid  his  own  claim.  The  exhibits  here  admitted  are 
the  records  of  the  business  transactions  of  a  corporation  required  by 
law  to  be  kept  by  all  corporations  for  profit:  Civ.  Code,  see.  377. 
They  constitute  the  'memory'  of  the  transactions  of  the  corpora- 
tions. Having  been  produced  as  the  regularly  kept  and  original  books 
•of  the  corporation,  identified  as  such  by  their  proper  custodians, 
they  are  admissible  in  evidence:  City  Sav.  Bank  v.  Enos,  135  Cal. 
172,  67  Pac.  52.  The  exhibits  were,  therefore,  entitled  to  be  ad- 
mitted upon  the  preliminary  proof  given." 

VI.     Purposes  for  Which  Books  of  Account  may  be  Introduced  in 

Evidence, 
a.  In  General. — As  will  be  seen  from  the  many  cases  in  which 
books  of  account  have  been  admitted  in  evidence,  the  primary  pur- 
pose of  their  admissibility  in  evidence  is  for  the  purpose  of  showing 
that  goods  were  sold  and  delivered  or  that  certain  services  wexe 
performed:  Alabama  Construction  Co.  v.  Wagnon,  137  Ala.  388,  34 
South.  352;  White  v.  Whitney,  82  Cal.  163,  22  Pac.  1138;  Smith  v. 
Law,  47  Conn.  431;  Cannon  v.  Kinney,  3  Harr.  317;  Dunbar  v. 
Wright,  20  Fla.  446;  Blackshear  v.  Dekle,  120  Ga.  766,  48  S.  E.  311; 
New  Boston  etc.  Church  v.  Emerson,  66  111.  269;  Place  v.  Baugher, 
159  Ind.  232,  64  N.  E.  852;  Shea  v.  Sewerage  etc.  Board,  124  La. 
209,  50  South.  166;  Clark  v.  Perry,  17  Me.  175;  Pratt  v.  White,  132 
Mass.  477;  In  re  Breslcr,  155  Mich.  567,  119  N.  W.  1104;  Coleman  v. 
Retail  Lumberman's  etc.  Assn.,  77  Minn.  31,  79  N.  W.  588;  Avery 
■v.  Tricker.  137  Mo.  A  pp.  428,  118  S.  W.  672;  Sheehan  v.  Hennessey, 
Am.  St.  Rep.,  Vol.  138 — 30 
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65  N.  H.  101,  18  Atl.  652;  Bush  v.  Hance,  3  N.  J.  L.  860;  Smith  v, 
Eentz,  131  N.  Y.  169,  30  N.  E.  54,  15  L.  E.  A.  138;  Kugler  v. 
Wiseman,  20  Ohio,  361;  Curren  v.  Crawford,  4  Serg.  &  K.  3;  Cargill 
V.  Atwood,  18  R.  I.  303,  27  Atl.  214;  Crosland  Co.  v.  Pearson  (S.  C), 
68  S.  E.  625;  Burleson  v.  Goodman,  32  Tex.  229;  Taplin  v.  Marcy,. 
81  Vt.  428,  71  Atl.  72;  Cascade  Lumber  Co.  v.  Aetna  Indemnity  Co.,. 
56  Wash.  503,  106  Pac.  158;  Betts  v.  Stevens,  6  Wis.  400;  Keyburn 
V.  Queen  City  etc.  Trust  Co.,  171  Fed.  609. 

And  in  some  cas&s  it  is  stated  that  the  so-called  shop-book  rule 
is  limited  to  charges  for  goods  or  articles  sold  and  delivered  or 
services  performed:  Snow  Hardware  Co.  v.  Laveman,  131  Ala.  221, 
31  South.  19;  Waldron  v.  Priest,  96  Me.  36,  51  Atl.  235;  Luttrell  v. 
Parry  (Tex.  Civ.),  129  S.  W.  865.  The  books  of  the  purchaser  of  the 
goods  or  of  the  person  for  whom  the  work  was  performed  are  not 
ordinarily  admissible  in  his  favor:  Summers  v.  McKim,  12  Serg.  & 
R.  405;  Dailey  v.  Sonnerborn,  35  Tex.  60. 

But  as  will  be  seen  in  the  latter  part  of  this  subdivision,  there 
are  circumstances  under  which  such  books  of  accounts  are  admitted 
as  admissions  against  interest  on  the  part  of  the  keeper  of  the  books, 
or  as  part  of  the  res  gestae  of  the  transaction.  Some  apparent  con- 
fusion exists  among  the  authorities  in  respect  to  the  admissibility  of 
such  books  for  the  purposes  of  corroboration.  An  examination,  how- 
ever, of  the  reasons  given  for  the  admission  of  the  books  in  evidence 
for  such  purposes  will,  where  the  reasons  are  stated,  show  that  they 
were  admitted  on  the  theory  of  an  admission  against  interest,  or  as 
part  of  the  res  gestae,  or  under  some  special  statutory  provision. 

b.  Cash  Items,  Payments  or  Advances. — The  general  rule  is  that 
books  of  account  are  not  admissible  for  the  purpose  of  showing 
cash  items  or  transactions,  such  as  money  lent,  paid  or  advanced, 
where  the  doing  of  such  things  is  not  a  matter  in  the  regular  course 
of  business  of  the  party:  Townsend  v.  Townsend,  5  Harr.  (Del.) 
125;  Euggles  v.  Gatton,  50  111.  412;  Rothschild  v.  Sessell,  103  111. 
App.  274;  Veiths  v.  Hagge,  8  Iowa,  163;  Shaffer  v.  McCrackin,  90 
Iowa,  578,  48  Am.  St.  Rep.  465,  58  N.  W.  910;  Brannin  v.  Foree, 
12  B.  Mon.  (Ky.)  506;  Prince  v.  Smith,  4  Mass.  455;  Maine  v. 
Harper,  86  Mass.  115;  Cooley  v.  Collins,  186  Mass.  507,  71  N.  E. 
979;  Richards  v.  Burroughs,  62  Mich.  117,  28  N.  W.  755;  Gregory 
V.  Jones,  101  Mo.  App.  270,  73  S.  W.  899;  Richardson  v.  Emery,  23 
N.  H.  220;  Wilson  v.  Wilson,  6  N.  J.  L.  95;  Hauser  v.  Leviness,  62 
N.  J.  L.  518,  41  Atl.  724;  Irvine  v,  Wortendyke,  2  E.  D.  Smith 
(K  Y.),  374;  Law  v.  Payne,  4  N.  Y.  247;  Brown  v.  Bronson,  93  App. 
Div.  312.  87  N.  Y.  Supp.  872;  Juniata  Bank  v.  Brown,  5  Serg.  &  R. 
226;  Williams  v.  Gregg,  2  Strob.  Eq.  (S.  C.)  297;  Callaway  v.  Mc- 
Millian,  11  Heisk.  (Tenn.)  557;  Cole  v.  Dial,  8  Tex.  347;  Mings  v. 
Griggsby  Construction  Co.  (Tex.  Civ.  App.),  106  S.  W.  192;  Parris 
v.  Bellows,  52  Vt.  351. 

But  such  books  of  account  are  admissible  to  prove  cash  advances, 
loans  and  other  cash  items,  where  the  entries  in  respect  to  such 
transactions  are  made  in  the  regular  course  of  the  business  of  the 
party,  and  not  merely  as  casual  transactions  foreign  to  the  general 
character  of  the  business  conducted  by  him:  Le  Franc  v.  Hewitt,  7 
Cal.  186;  Beall  v.  Rust,  68  Ga.  774;  Orcutt  v.  Hanson,  70  Iowa,  604, 
31  N.  W.  950;  Smith  v.  Rentz,  131  N.  Y.  169,  30  N.  E.  54,  15  L.  R.  A. 
L'^S;  Cram  v.  Spear,  8  Oliin.  494;  Cargill  v.  Atwood,  18  R.  I.  303,  27 
Atl.    214;    Union    School   Furniture    Co.    v.    Mason,    3    S.    D.    147,    52 
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N.  W.  671;  Tucker  v.  Bradley,  33  Vt.  324;  Gleason  v.  Kinney,  65  VL 
560,  27  Atl.  208. 

In  Reyburn  v.  Queen  City  etc.  Trust  Co.,  171  Fed.  609,  the  court, 
in  discussing  this  question,  said:  "The  rule  in  regard  to  the  admission 
of  books  of  original  entries  supported  by  the  oath  of  the  party  to 
prove  the  transactions  therein  contained  is  a  very  old  one  in  this 
country,  and  existed  in  England  as  an  ancient  rule  of  the  common 
law.  It  was  adopted  by  courts  as  a  rule  of  necessity,  as  in  many 
cases  without  it  the  administration  of  justice  would  have  been  at 
vault.  It  was  recognized  as  a  rule  of  convenience  that  facilitated 
tlie  ordinary  transaction  of  business,  and  has  found  a  secure  place 
in  the  jurisprudence  of  this  country,  whether  as  a  doctrine  of  the 
common  law  of  evidence  or  as  an  enactment  of  the  statute  law. 
The  reasons  upon  which  this  rule  rests  strongly  support  the  admis- 
sion in  evidence  of  the  book  entries  of  those  engaged  in  banking, 
or  whose  principal  business  is  in  money  and  cash  transactions, 
whether  as  individuals  or  as  corporations.  The  same  necessity  and 
the  same  convenience  recommend  the  rule  in  the  one  case  as  in  the 
other."  And  in  answering  the  objection  that  under  the  old  rule 
entries  in  respect  to  cash  items  were  not  admissible,  the  court 
observed:  "It  may  be  admitted  that  this  exception  to  the  rule  is  as 
old  as  the  rule  itself,  which  referred  originally  only  to  items  of 
purchase  and  sale,  or  of  work  and  labor  performed,  which  made  up 
so  large  a  part  of  the  daily  business  of  a  community.  Items  of 
money  loaned  or  money  advanced  were  exceptional,  and  ordinarily 
were  easily  proved  by  receipts  or  other  evidence  than  the  book 
account.  In  the  development  of  the  shop-book,  that  has  taken 
place  in  this  country  and  later  in  England,  some  modification  as  to 
the  exclusion  of  such  items  has  been  made,  to  which  we  need  not 
now  refer.  It  is  only  necessary  to  say  that  the  reasons  upon  which 
books  of  original  entry,  as  to  sales  of  merchandise  and  as  to  work 
and  labor  performed,  were  admitted, .  has  been  long  applied  to  the 
books  kept  by  banks  and  those  whose  business  is  altogether  or  chiefly 
concerned  with  the  care  of  money,  and  in  dealing  with  debits  and 
credits  for  the  same.  Indeed,  the  reasons  of  necessity  and  con- 
venience are  stronger  in  the  latter  case  than  in  th«  former,  and  the 
fundamental  ground  of  circumstantial  trustworthiness  attaching  to 
the  entries  made  in  regular  course  by  a  large  banking  corporation  is 
more  apparent  than  in  the  cases  originally  embraced  within  the  rule 
as  to  shop  or  tradesmen's  books.  A  large  banking  institution  must 
of  necessity  be  organized  in  departments,  and  the  integrity  of  its 
transactions  must  depend  on  the  accuracy  and  fidelity  with  which 
those  in  charge  of  the  records  thereof  perform  their  work.  Indeed, 
the  whole  business  of  such  an  institution  may  be  said  to  rest  on 
properly  made  entries  in  proper  books,  and  that  such  entries  are,  in 
a  sense,  themselves  ultimate  facts  to  be  received  under  certain  cir- 
cumstances as  probative  facts,  and  both  the  necessity  and  con- 
venience of  the  business  world  require  that  under  a  wise  judicial 
discretion  they  should  constitute  legal  prima  facie  evidence  of  the 
transactions  to  which  they  relate.  They  constitute,  in  most  cases, 
the  best  evidence  that  is  attainable,  and  as  a  matter  of  fact  such 
entries  when  regularly  and  fairly  kept  in  the  ordinary  course  of 
business,  regarding  debits  and  credits  from  day  to  day,  are  more 
reliable  than  fallible  human  memory  could  possibly  be,  as  to  any 
given  transaction  which   they   purport   to   record,   especially   where   a 
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considerable  interval  of  time  has  elapsed  between  the  giving  of  the 
testimony  and  the  transaction  referred  to." 

So,  also,  in  Harmon  v.  Decker,  41  Or.  587,  93  Am.  St.  Rep.  748,  68 
Pat  11,  1111,  the  court  in  discussing  the  admissibility  of  books  of 
account  to  show  charges  in  decedent's  accounts  for  cash  advanced  to 
and  checks  in  favor  of  other  persons,  said:  "While  books  of  original 
entry  are  admissible  to  prove  the  price,  sale  and  delivery  of  articles, 
and  the  performance  of  labor  or  the  rendition  of  service,  because 
such  entries  are  made  in  the  usual  course  of  business,  such  books 
are  generally  inadmissible  to  prove  the  loan  of  large  sums  of  money, 
because  transactions  of  this  character  are  usually  evidenced  by  prom- 
issory notes,  checks  and  bills  of  exchange.  Thus,  in  Veiths  v. 
Hagge,  8  Iowa,  163,  the  defendant,  by  way  of  setoff  to  the  plaintiff's 
action,  pleaded  an  account  which  contained,  among  others,  several 
items  charged  against  the  plaintiff  as  'cash  $100'  and  'cash  $146.' 
After  having  produced  the  necessary  preliminary  evidence  in  verifi- 
cation of  his  books  of  account,  and  after  having  proved  by  one 
Jensen,  who  was  defendant's  clerk  from  March,  1855,  to  March,  1856, 
that  plaintiff  during  that  time  was  a  customer  of  the  defendant, 
and  in  the  habit  of  borrowing  sums  of  money  of  him  from  time 
to  time,  which  were  charged  in  said  books  of  account,  without  offer- 
ing any  other  evidence  in  support  of  said  cash  items,  the  defendant 
offered  to  prove  the  same  by  said  books.  The  court  charged  the 
jury  that  'cash,  except  in  small  items,  to  the  amount  of  ten  dollars 
or  thereabouts,  which  appear  to  have  been  furnished  in  the  course 
of  ordinary  dealing  between  the  parties,  is  not  the  subject  of  the 
book  account,  and  cannot  be  proved  by  the  books  alone.  But,  to 
entitle  the  defendant  to  recover  for  such  items,  there  must  be  other 
evidence  than  what  the  books  furnished.  If  there  is  evidence,  other 
than  the  books,  that  the  money  was  loaned  to  the  plaintiff,  items 
of  such  character  the  jury  will  allow.' 

"Mr.  Justice  Stockton,  in  speaking  for  the  court  in  deciding  the 
case,  after  reviewing  many  decisions  from  other  states  supporting 
this  principle,  says:  'We  think  the  general  rule  is  clearly  established 
by  these  authorities  that  a  charge  for  "money  paid"  or  "money  lent" 
cannot  be  proved  by  the  party's  book  of  accounts;  that  such  trans- 
actions are  not  usually  the  subject  of  a  charge  in  account;  and  that 
charges  of  that  nature  are  not  such  as  are  made  in  the  ordinary 
course  of  business  by  one  party  against  another.'  To  the  same  effect, 
see  Lyman  v.  Bechtel,  55  Iowa,  437,  7  N.  W.  673;  Culver  v.  Marks, 
122  Ind.  554,  17  Am.  St.  Eep.  377,  23  N.  E.  1086,  7  L.  R.  A.  489; 
Lehmann  v.  Rothbarth,  111  111.  185;  Kelton  v.  Hill,  58  Me.  114; 
Winner  v.  Bauman,  28  Wis.  563. 

"While  the  loan  of  large  sums  of  money  is  usually  evidenced  in 
the  manner  indicated,  and  the  payment  thereof  by  receipts,  these 
items  may  be  proved  by  the  books  of  a  banker  or  broker,  when  such 
is  in  pursuance  of  his  ordinary  business  method:  Union  School 
Furniture  Co.  v.  Mason,  3  S.  D.  147,  52  N.  W.  671.  What  shall  be 
considered  as  a  large  sum  of  money,  the  loan  of  which  cannot  be 
established  by  the  mere  production  of  books  of  account,  will  prob- 
ably ever  remain  ^  roblematical.  The  growth  of  commercial  enter- 
prise must  necessarily  expand  the  methods  of  transacting  the  busi- 
ness pertaining  thereto,  including  the  mode  of  evidencing  such  facts, 
and  as  courts  are  not  called  upon  to  make,  V)ut  to  enforce,  the  rules 
adopted    by    experience,   it   would   seem   to   follow   that   what   a   few 
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years  ago  would  have  been  regarded  as  a  large  sum  of  money  must 
now  be  considered  as  a  mere  bagatelle,  so  that  the  standard  as 
formerly  fixed  cannot  longer  remain  as  guides  of  precedence.  Admit- 
ting that  Gasquet  was  not  a  banker,  and  conceding  that  he  was  only 
a  general  merchant,  we  are  not  prepared,  nor  is  it  necessary  to  say 
that  the  sum  of  three  hundred  dollars  advanced  to  Karewski,  and 
the  smaller  sum  involved  in  this  appeal,  were  'large  sums'  within 
the  meaning  of  the  rule  discussed  by  the  authorities,  to  which  atten- 
tion is  called." 

In  a  few  of  the  states  small  sums  of  money  charged  upon  the 
books  of  account  in  connection  with  other  charges  for  goods  deliv- 
ered or  services  performed  have  been  held  to  be  within  the  rule 
allowing  such  books  in  evidence  to  prove  the  charges  contained  in 
them:  Bagley  v.  Eoberson,  57  Ga.  148;  Dunn  v.  Whitney,  10  Me.  9; 
Waldron  v.  Priest,  96  Me.  36,  51  Atl.  235;  Davis  v.  Sanford,  9 
Allen,  216;  Bassett  v.  Spofford,  11  N.  H.  167;  Eemick  v.  Rumery,  69 
N.  H.  601,  45  Atl.  574;  Page  v.  Hazelton,  74  N.  H.  252,  66  Atl.  1049. 
In  some  states,  under  statutory  provisions,  such  small  sums,  not 
to  exceed  charges  of  a  definite  amount,  usually  about  five  dollars, 
are  allowed  to  be  proved  by  the  books  of  account:  Charlton  v. 
Lawry,  1  N.  C.  30,  1  Mart.  26;  Bland  v.  Warren,  65  N.  C.  372; 
Forsee  v.  Matlock,  7  Heisk.  (Tenn.)  421;  Brown  v.  Warner,  116 
Wis.  358,  93  N.  W.  17;  Dohmen  v.  Blum's  Estate,  137  Wis.  560,  119 
N.  W.  349.  But  under  the  Wisconsin  statute  which  provides  that 
account-books  shall  not  be  admitted  as  evidence  of  any  item  of 
money  delivered  at  one  time  exceeding  five  dollars,  entries  in  de- 
fendant's books  showing  payment  to  his  agent  of  money  exceeding 
five  dollars  to  purchase  a  tax  certificate,  which  purchase  the  de- 
fendant claimed  operated  as  a  redemption,  were  not  admissible  in  an 
action  by  plaintiff  on  a  covenant  against  encumbrances  to  recover 
the  amount  paid  in  redemption  of  the  certificate:  Kellogg  Lumber 
etc.  Co.  v.  Webster  Mfg.  Co.,  140  Wis.  341,  122  N.  W.  737. 

Book  entries  of  advancements  made  by  a  testator  are  admissible 
in  partition  or  other  proceedings  under  the  will:  Whisler  v.  Whisler, 
117  Iowa,  712,  89  N.  W.  1110;  Hill's  Guardian  v.  Hill,  122  Ky.  681, 
29  Ky.  Law  Eep.  201,  92  S.  W.  924;  In  re  Bresler's  Estate,  155  Mich. 
567,  119  N.  W.  1104;  although  in  some  jurisdictions  it  has  been  held 
that  it  must  be  shown  that  the  entries  in  the  books  w;ere  made 
contemporaneously  with  the  advancements,  and  used  in  connection 
with  other  evidence  tending  to  prove  the  fact:  Nelson  v.  Nelson, 
90  Mo.  460,  2  S.  W.  413;   Lawrence  v.  Lindsay,  68  N.  Y.  lOS. 

c.  To  Establish  Negative  Proposition. — It  has  been  stated  in  a 
general  way  that  books  of  account  are  admissible  only  as  affirmative 
evidence,  and  not  for  the  purpose  of  establishing  a  negative  prop- 
osition: Kerns  v.  McKean,  76  Cal.  87,  18  Pac.  122;  Kearns  v.  Dean, 
77  Cal.  555,  19  Pac.  817;  Lawhorn  v.  Carter,  11  Bush,  7;  Schwarze 
v.  Roessler,  40  111.  App.  474;  Eiley  v.  Boehm,  167  Mass.  183,  45 
N.  E.  84;  Boor  v.  Moschell,  55  Hun,  604,  8  N.  Y.  Supp.  583;  Klein 
V.  Eush,  5  Watts  &  S.   (Pa.)   377;  Winner  v.  Bauman,  28  Wis.  563. 

But  there  are  decisions  holding  that  such  books  of  account  may 
constitute  some  evidence  of  a  negative  proposition:  Lawrence  v. 
Stiles,  16  111.  App.  489;  Ford  v.  Cunningham,  87  Cal.  209,  25  Pac. 
403.  And  it  has  been  said  that  books  of  account  constitute  some 
evidence  of  the  nonpayment  of  a  claim,  where  no  credit  or  evidence 
of    a    payment    appears    on    the    books;    Union    School    Furn.    Co.    v. 
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Mason,  3  S.  D.  147,  52  N.  W.  671;  Huebener  v.  Childs,  180  Mass,  483, 
62  N.  E.  729. 

d.  Special  Agreements. — Entries  in  books  of  account  setting  forth 
the  terms  of  a  special  agreement  are  not  admissible  in  evidence  for 
the  purpose  of  proving  such  agreement.  The  reason  for  this  rule  is 
that  books  of  account  are  only  admitted  in  evidence  because  of  a 
necessity  to  resort  to  such  evidence  because  of  the  nature  of  the 
transactions  which  naturally  are  the  subject  of  book  accounts,  and 
when  the  subject  admits  of  better  evidence,  such  evidence  must  be 
resorted  to:  Jeffries  v.  Castleman,  68  Ala.  432;  Ward  v.  Powell,  3 
Harr.  (Del.)  379;  Lyman  v.  Bechtel,  55  Iowa,  437,  7  N.  W.  673; 
Hynes  v.  Campbell,  6  T.  B.  Mon.  292;  Dauser  v.  Boyle,  16  N.  J.  L. 
395;  Griesheimer  v.  Tanenbaum,  124  N.  Y.  650,  26  N.  E.  957;  Horton 
V.  Wood,  66  Hun,  632,  21  N.  Y.  Supp.  178;  Fifth  Mut.  BIdg.  Soc.  v. 
Holt,  184  Pa.  572,  39  Atl.  293;  Pritchard  v.  McOwen,  1  Nott.  &  McC. 
131,  note;   McPherson  v.  Neuffer,   11   Eich.    (S.   C.)    267. 

The  shop-book  rule  is  confined  to  goods  sold  and  delivered  or  work 
and  labor  performed,  and  is  not  applicable  to  special  contracts.  In 
Luttrell  V.  Parry  (Tex.  Civ.),  129  S.  W.  865,  the  court,  in  so  holding, 
said:  "A  memorandum  of  the  terms  of  a  special  contract  entered  on 
an  order-book  kept  for  that  purpose  might  be  for  the  convenience 
of  the  particular  person  and  an  orderly  conduct  of  his  business, 
but  it  is  not  the  usual  method  of  preserving  the  evidence  of  the 
making  of  the  contract.  It  is  merely  a  memorandum  of  something 
to  be  done  by  him  subsequent  to  the  time  of  the  entry.  Conse- 
quently, as  the  point  is  made  here,  the  entry  in  the  book  has  the 
effect  simply  of  showing  appellee's  version  of  a  parol  contract." 

It  is  improper  to  permit  a  party  to  introduce  in  evidence  an  entry 
in  his  books  showing  his  version  of  a  parol  contract:  Collins  v. 
Shaw,  124  Mich.  474,  83  N.  W.  146.  An  entry  by  an  attorney  in  his 
account-book,  "agreed  fee  to  be  one-half,"  is  not  admissible,  since 
it  is  a  mere  memorandum  of  a  special  contract,  and  has  no  proper 
place  in  an  account-book:  Batcheller  v.  Whittier,  12  Cal.  App.  262, 
107  Pac.  141.  A  book  of  accounts  is  not  competent  to  prove  demands 
which  are  based  on  a  written  lease:  Wait  v.  Krewson,  59  N.  J.  L. 
71,  35  Atl.  742. 

The  authorities,  however,  are  in  conflict  as  to  whether  the  per- 
formance or  nonperformance  of  a  contract  can  be  shown  by  nieans 
of  entries  in  books  of  account.  Thus  it  has  been  held  that  under  a 
special  contract  to  deliver  goods  periodically  in  the  future,  the  seller 
cannot  prove  the  deliveries  by  his  books  of  account.  Such  deliveries 
must  be  proved  by  independent  evidence:  Baxter  v.  Leith,  28  Ohio 
St.  84;  Hall  v.  Chambersburg  Woolen  Co.,  187  Pa.  18,  67  Am.  St. 
Rep.  563,  40  Atl.  986,  52  L.  R.  A.  689;  Whelpley  v.  Higly,  Bray. 
(Vt.)  39.  So,  also,  the  fact  that  the  vendee  had  failed  to  make  the 
payments  required  by  his  contract  of  purchase  of  laud  cannot  bo 
proved  by  books  of  account:  Kerns  v.  McKean,  76  Cal.  87,  18  Pac. 
122.  Work  and  labor  done  under  the  terms  of  a  special  contract, 
it  is  said,  are  not  properly  provable  by  entries  in  a  book  of  account: 
Earle  v.  S'awyer,  6  Cush.  142;  Schnader  v.  Schnader,  26 'Pa.  384. 
And  it  has  been  held  that  the  building  of  a  certain  number  of  rods 
of  fence  at  a  specified  price  per  rod  cannot  be  proved  by  an  entry 
in  a  book  of  accounts,  since  better  evidence  of  the  facts  is  presumed 
to  exist:  Towle  v.  Blake,  38  Me.  95. 
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But  a  distinction  exists,  although  the  authorities  do  not  appear 
to  always  make  it  clear,  where  the  books  are  introduced  merely  to 
aid  in  the  making  of  computations  under  the  terms  of  the  contract, 
such,  for  example,  as  showing  the  number  of  loads  of  gravel  delivered 
under  a  contract  to  furnish  the  gravel  necessary  for  a  certain  pur- 
])ose,  or  other  like  contracts.  Hence  it  is  held,  where  the  contract 
itself  is,  otherwise  proved,  that  it  is  proper  to  show  the  amount  of 
work  done  under  it  by  means  of  entries  in  books  of  account:  Ken- 
dall V.  Field,  14  Me.  30,  30  Am.  Dec.  728.  And  where  it  is  necessary 
to  show  the  amount  of  earth  excavated  under  a  contract  for  such 
excavation,  the  books  of  account  of  the  contractor  ar«  admissible 
in  that  connection:  Walker  v.  Curtis,  116  Mass.  98.  Likewise  where 
a  contract  existed  between  plaintiff  and  defendant,  under  which  the 
defendant  was  to  furnish  the  materials  necessary  to  carry  on  a  certain 
enterprise  and  account  to  the  plaintiff  for  a  certain  share  of  the 
sums  received,  while  the  plaintiff  was  to  furnish  certain  work,  the 
books  of  account  of  the  parties  are  admissible  for  the  purpose  of 
ascertaining  the  shares  of  the  respective  parties:  Morgans  v.  Adei 
(Cal.),  18  Pac.  247. 

So,  also,  where  there  was  no  question  that  sand  and  gravel  had 
been  furnished  according  to  the  contract  of  the  party,  and  the  only 
question  was  how  many  loads  were  furnished,  an  account  of  the 
loads  furnished,  made  from  the  reports  of  the  foreman  of  the  party 
delivering  the  sand  and  gravel,  is  admissible  to  show  the  amount 
of  material  furnished:  Kuennan  v.  United  States  Fidelity  etc.  Co., 
159  Mich.  122,  123  N.  W.  799.  In  the  case  just  cited  the  court  said: 
"It  is  a  reasonable,  if  not  necessary,  inference  from  the  testimony 
that  the  contractor  kept  account  of  the  material  delivered  by  plain- 
tiff, and  that  the  two  accounts,  when  comparisons  were  made,  agreed. 
Without  questioning  the  rule  that  performance  of  a  contract  to 
deliver  articles  may  not  be  proved  by  books  of  account,  or  the  one 
that  when  goods  are  delivered  by  agents  and  entries  in  the  books 
are  made  from  their  memoranda  or  statements,  the  agents  or  some- 
one having  knowledge  must  be  called  to  prove  delivery,  we  are  ot 
the  opinion  that  the  spirit  and  reason  of  the  rules  were  not  violate! 
in  holding  that  the  books  of  account  were  admissible  in  evidence. 
Practically,  there  was  a  single  fact  to  be  established  by  the  account, 
and  that  one  not  whether. plaintiff  performed  his  agreement  with  the 
contractor,  but  how  many  loads  of  material  were  required  to  do  it. 
This  fact,  from  necessity,  must  be  proven  by  some  memorandum  pro- 
duced is  so  convincing  that  it  would  be  unreasonable  to  doubt  it." 

Books  of  account  of  a  corporation  are  not  admissible  to  prove  that 
money  received  from  stockholders  of  the  corporation  was  paid  for 
treasury  stock,  which  was  never  delivered  to  them,  upon  a  special 
agreement  to  take  it  for  fifty  cents  on  the  dollar,  which  obligation 
was  denied:  Jacobs  v.  Mergenthaler,  149  Mich.  1,  112  N.  W.  492. 
But  in  a  suit  by  a  corporation  to  enforce  sjiecific  performance  of  an 
oral  contract  to  convey  land,  the  entries  on  the  journal  of  the  cor- 
poration showing  that  the  land  had  been  sold  to  the  corporation  on 
that  date  pursuant  to  a  resolution  of  the  corporation  exclianging  u 
certain  amount  of  its  stock  for  the  land,  is  admissible  in  evidence: 
Meridian  Oil  Co.  v.  Dunham,  5  Cal.  App.  367,  90  Pac.  4G9. 

Where  a  party  abandons  his  right  to  recover  under  his  special 
contract,    and    seeks    to    recover    merely    for    goods,   wares    and    mer- 
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chandise  under  the  common  counts,  his  books  of  account  are  admis- 
sible in  evidence:  McWilliams  v.  Cosby,  4  Ired.  110;  McDaniel  v. 
Webster,  2  Houst.  (Del.)  305.  But  it  was  held  in  a  New  York 
case  that  where  work  done  under  a  special  contract  became  matter 
•f  account  by  reason  of  the  rescission  of  the  contract,  the  books  of 
account  were  not  admissible:  Merrill  v.  Ithaca  etc.  R.  Co.,  16  Wend. 
586,  30  Am.  Dec.  130. 

e.  To  Corroborate  or  Contradict  Other  Testimony. — Books  of  ac- 
count are  sometimes  admissible  not  in  their  capacity  as  books  of 
accounts,  but  for  the  purpose  of  corroborating  or  contradicting  the 
testimony  of  some  witness  in  the  same  manner  as  any  other  document 
or  writing  would  be  admissible  under  similar  circumstances:  Waldron 
V.  Evans,  1  Dak.  11,  46  N.  W.  607;  Petit  v.  Teal,  57  Ga.  145;  Perry 
State  Bank  v.  Elledge,  99  111.  App.  307;  Moshier  v.  Frost,  110  111. 
206;  Ryan  v.  Miller,  153  111.  138,  38  N.  E.  642;  McCullough  v. 
McCullough,  12  Ind.  487;  Davenport  v.  Cummings,  15  Iowa,  ^19; 
Gill  V.  Staylor,  93  Md.  453,  49  Atl.  650;  Wright  v.  Towle,  67  Mich. 
255,  34  N.  W.  578;  St.  Paul  etc.  Ins.  Co.  v.  Gotthelf,  35  Neb.  351, 
53  N.  W.  137;  Cahill  v.  Hirschman,  6  Neb.  57;  Ladd  v.  Dudley,  45 
N.  H.  61;  Nat.  Ulster  Co.  Bank  v.  Madden,  41  Hun,  113;  Fain  v. 
Edwards,  33  N.  C.  (11  Ired.)  305;  Mayes  v.  Brumaux,  3  Yeates,  30; 
Patton's  Admr.  v.  Ash,  7  Serg.  &  R.  116;  Black  v.  Shooler,  2  McCord, 
293. 

There  are,  however,  decisions  holding  that  books  of  account  are 
not  admissible  for  such  purposes,  especially  where  they  are  offered 
for  corroboration,  since  they  would  contravene  the  rule  that  a  party 
should  not  make  evidence  for  himself:  Cornville  v.  Brighton,  35  Me. 
141;  Alger  v.  Thompson,  83  Mass.  453;  Bentley  v.  Ward,  116  Mass. 
333;  Baird  v.  Fletcher,  50  Vt,  603. 

f.  As  Constituting  Part  of  the  Res  Gestae. — Contemporaneous 
original  entries  in  books  of  account  have  in  some  instances  been 
admitted  in  evidence,  on  the  theory  of  being  part  of  the  res  gestae 
of  the  indebtedness  or  transaction,  where  they  form  a  link  in  the 
chain  of  evidence:  Louisville  etc.  R.  Co.  v.  McGuire,  79  Ala.  395; 
Sill  v.  Reese,  47  Cal.  294;  Reviere  v.  Powell,  61  Ga.  30,  34  Am.  Rep. 
94;  Bush  v.  Fourcher,  3  Ga.  App.  43,  59  S.  E.  459;  McDavid  v. 
Ellis,  78  111.  App.  381;  Dreiske  v.  Jones  &  Adams  Co.,  133  111.  App. 
572;  Oelrichs  v.  Ford,  21  Md.  489;  Gubernator  v.  Rettalack,  86  Mo. 
App.  184;  Stephan  v.  Metzger,  95  Mo.  App.  609,  69  S.  W.  625; 
Robinson  v.  Smith,  111  Mo.  205,  33  Am.  St.  Rep.  510,  20  S.  W. 
29;  Moore  v.  Meacham,  10  N.  Y.  207.  But  of  course  the  entries 
must  cover  the  transactions  which  constitute  the  main  issue  in  the 
case:  Sypher  v,  Savery,  39  Iowa,  258;  McKeen  v.  Providence  County 
Sav.  Bank,  24  R.  I.  542,  54  Atl.  49.  Thus,  in  an  action  against  a 
railroad  company  on  account  of  its  failure  to  transport  goods  accord- 
ing to  its  contract,  a  freight-book  kept  by  the  company  showing  a 
statement  of  the  contract  and  the  waybill  is  competent  as  part  of 
the  res  gestae  to  prove  the  contract:  Jacksonville  etc.  R.  Co.  v. 
Hall,  2  111.  App.  618.  So,  also,  where  the  issue  is  when  a  partnership 
began  to  transact  business,  books  identified  as  those  of  the  part- 
nership and  proved  to  have  been  correctly  kept  are  admissible  as 
part  of  the  res  gestae  to  show  the  date  of  the  first  entiies:  Cody 
v.  First  Nat.  Bank,  103  Ga.  789,  30  S.  E.  281. 
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Where  the  evidence  discloses  that  a  corporation  extensively  en- 
gaged in  trade,  in  the  regular  course  of  its  business  in  purchasing 
merchandise,  causes  every  order  to  be  entered  in  a  book  and  num- 
bered before  it  is  transmitted  to  the  person  with  whom  the  corpora- 
tion is  dealing,  and  during  litigation  it  becomes  important  to  prove 
whether  an  order  was  written  and  transmitted,  the  court  in  its 
discretion  may,  in  connection  with  other  evidence  tending  to  prove 
that  such  an  order  wat  written  and  transmitted  to  the  sendee,  when 
a  proper  foundation  has  been  laid  by  verifying  the  book  and  entry 
therein,  permit  the  corporation  to  introduce  such  an  entry  in  evi- 
dence: Sheridan  Coal  Co.  v.  C.  W.  Hull  Co.,  87  Neb.  117,  ante,  p.  435, 
127  N.  W.  &18.  The  entry  in  such  a  case  is  really  a  part  of  the  res 
gestae,  and  has  some  probative  force  in  connection  with  the  testi- 
mony of  the  witnesses  and  the  fact  that  the  number  of  the  order 
was  mentioned  in  subsequent  correspondence  between  the  parties. 

In  Fleming  t.  Yost,  137  Ind.  95,  36  N.  E.  705,  which  was  a  suit 
to  set  aside  a  conveyance  of  certain  real  estate  on  the  ground  of 
being  in  fraud  of  creditors,  the  court  allowed  in  evidence  the  entries 
in  the  books  of  account  of  the  grantee  to  corroborate  the  grantee's 
assertion  that  the  consideration,  which  was  denied,  was  made  up  from 
such  charges.  The  evidence  was  admitted  upon  the  ground  that  it 
was  part  of  the  res  gestae.  The  court,  in  discussing  the  question 
of  its  admissibility,  said:  "The  creditors  were  not  parties  to  the 
transfer  in  any  way,  and,  if  they  subsequently  bring  suit  to  set  aside 
the  conveyance,  the  position  they  thereby  take  against  the  grantee 
is  that  they  are  entitled  to  judgments  on  their  claims  against  the 
grantor,  which  shall  be  declared  liens  against  the  land,  because  the 
conveyance  thereof  is  fraudulent  and  void;  that  is,  they  proceed 
against  the  grantee  through  and  under  the  grantor,  and  the  grantee, 
in  his  defense,  may  introduce  all  the  acts  and  declarations  which  are 
connected  with  the  transaction.  In  Bump  on  Fraudulent  Convey- 
ances, third  edition,  page  581,  it  is  said:  'Declarations  and  acts  of 
the  debtor  are  admissible  in  evidence  in  favor  of  the  grantee,  as 
well  as  of  the  creditors.  The  acts  and  declarations  of  the  grantee 
which  accompany  the  transfer  stand  on  the  same  footing.  So  far  as 
the  acts  and  declarations  of  the  parties  form  a  part  of,  and  assist 
in  giving  character  to,  the  transaction,  they  constitute  a  part  of  the 
res  gestae,  and  are  competent  evidence.'  In  a  suit  by  creditors  of 
the  husband  to  reach  land  conveyed  to  the  wife,  the  declarations  of 
the  third  person  who  gave  her  the  money,  letters  from  her  business 
agent  to  her,  her  letters  to  the  agent,  and  her  own  declarations,  are 
all  competent  in  support  of  her  title,  as  part  of  the  res  gestae: 
Abbott's  Trial  Evidence,  p,  170;  Hamies  v.  Hazlett,  54  Pa.  133; 
Claussen  v.  La  Trauz,  1  Iowa,  226;  Bank  v.  Kennedy,  17  Wall.  19, 
21  L.  ed.  551.  Where  a  party  himself  testifies  to  a  loan,  his  own 
entry  of  the  fact  of  payment,  made  contemporaneously  with  the 
fact,  and  as  a  part  of  the  res  gestae,  is  admissible:  Abbott's  Trial 
Evidence,  pp.  245,  253,  264,  269,  275,  326;  Huntzinger  v,  Jones,  60 
Pa.  170.  In  Beaver  v.  Taylor,  1  Wall.  637,  17  L.  ed.  601,  the  plain- 
tiff was  allowed  to  give  in  evidence  the  letters  of  his  correspond- 
ents, who  made  payments  on  his  behalf,  and  the  entries  which  the 
plaintiff  thereupon  made  in  his  own  books,  not  as  matters  binding 
the  defendant,  but  as  a  part  of  the  res  gestae  necessary  to  the 
complete  proof  of  the  act  of  the  plaintiff  in  making  the  payment. 
We    cite   Munroe   v.    Snow.    131    111.    126,   23   N,   E.   401;    Pallnian    v. 
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Smith,  135  Pa.  ISS,  19  Atl.  891;  Martin  v.  Mining  Co.,  19  Nev.  180, 
8  Pac.  161;  Eoss  v.  Brusie,  70  Cal.  4(35,  11  Pac.  760.  In  Pollak 
V.  Searcy,  84  Ala.  259,  4  South.  137,  the  firm  of  Blake  &  Searcy 
had  conveyed  their  merchandise,  by  sale  absolute  in  form,  to  George 
W.  Searcy,  in  discharge  of  an  alleged  debt  to  him.  The  real  issue 
in  this  case  was  whether  or  not  the  debt  asserted  was  bona  fide 
and  the  sale  absolute,  reserving  no  interest  or  benefit  to  the  sellers. 
There  was  no  question  but  the  debt  claimed,  if  genuine,  was  equal 
in  amount  to  full  value  of  the  stock.  Pollak  &  Co.  were  creditors 
of  Blake  &  Searcy  before  and  at  the  end  of  the  transfer,  and  soon 
thereafter  they  attached  the  goods  as  the  property  of  the  vendors. 
In  support  of  the  bona  fides  of  the  consideration,  entries  in  the  books 
of  Blake  &  Searcy  showing  an  account  between  them  and  the  pur- 
chasers were  admitted,  not  to  prove  their  own  truth,  but  as  a  part 
of  the  res  gestae  of  the  act  under  investigation." 

g.  As  Being  an  Admission  Against  Interest. — Entries  in  a  party'* 
books  of  account  are  admissible  against  him  as  admissions  against 
interest:  Banning  v.  Marlean,  121  Cal.  240,  53  Pac.  692;  Plummer  v. 
StTuby-Estabrooke  Mercantile  Co.,  23  Colo.  190,  47  Pac.  294;  Agri- 
cultural Ins.  Co.  v.  Keeler,  44  Conn.  161;  Kent  v.  Richardson,  8  Idaho, 
750,  71  Pac.  117;  Second  Borrowers  etc.  Bldg.  Assn.  v.  Cochrane, 
103  111.  App.  29;  Milhollen  v.  McDonald  etc.  Mfg.  Co.,  137  Iowa, 
114,  112  N.  W.  812;  Beyle  v.  Reid,  31  Kan.  113,  1  Pac.  264;  Spears 
V.  Spears,  27  La.  Ann.  537;  Succession  of  Moise,  107  La.  717,  31 
South.  990;  Ward  v.  Leitch,  30  Md.  326;  Richardson  v.  Anderson, 
109  Md.  641,  130  Am.  St.  Rep.  543,  72  Atl.  485,  25  L.  R.  A.,  N.  S., 
393;  Bell  v.  Smith,  99  Mass.  617;  Nolan  v.  Garrison,  151  Mich.  138, 
115  N.  W.  58;  Hanson  v.  Jones,  20  Mo.  App.  595;  Steam  Stone- 
cutter Co.  V.  Scott,  157  Mo.  520,  57  S.  W.  1076;  German  Nat.  Bank 
v.  Leonard,  40  Neb.  676,  59  N.  W.  107;  Globe  Sav.  Bank  v.  Nat. 
Bank  of  Commerce,  64  Neb.  413,  89  N.  W.  1030;  Currier  v.  Boston 
etc.  R.  Co.,  31  N.  H.  209;  Bird  v.  Magowan  (N.  J.  Ch.),  43  Atl, 
278;  Lucas  v.  Thompson,  75  Hun,  584,  27  N.  Y.  Supp.  659;  Goetting 
V.  Weber,  71  App.  Div.  503,  75  N.  Y.  Supp.  890;  Stetson  v.  New 
Orleans  City  Bank,  12  Ohio  St.  577;  Kane  v.  Schuylkill  Fire  Ins. 
Co.,  199  Pa.  198,  48  Atl.  989;  State  Bank  v.  Johnson,  1  Mill  (S.  C), 
404,  12  Am.  Dec.  645;  Daniels  v.  Fowler,  123  N.  C.  35,  31  S.  E.  598. 

As  will  be  seen  from  the  case  of  Knapp  v.  St.  Louis  Trust  Co.,  199 
Mo.  640,  98  S.  W.  70,  the  courts  go  quite  far  in  allowing  books  of 
account  in  evidence  where  the  items  are  in  the  nature  of  admissions 
against  interest.  In  that  case  the  court  said:  "In  Higham  v.  Ridg- 
way,  10  East,  109,  the  proposition  now  urged  by  the  appellant  re- 
ceived great  consideration  by  the  court  of  king's  bench  in  1808.  In 
that  case  the  question  was  as  to  the  date  of  the  birth  of  a  child. 
There  was  offered  in  evidence  an  entry  from  the  book  of  a  man 
midwife,  in  which  he  had  entered  a  charge,  stating  the  services,  and 
acknowledged  the  receipt  of  the  payment.  It  was  objected  to  and 
discussed  at  great  length  by  counsel  pro  and  con,  and  it  was  held 
by  the  court,  all  the  judges  concurring,  that  the  entry  was  admis- 
sible as  evidence  of  the  birth  and  the  time  as  well  as  the  receipt 
of  the  payment.  Lord  Ellenborough,  C.  J.,  said:  'I  think  the  evi- 
dence here  was  properly  admitted  ujinn  the  broad  principle  of  which 
receiver's    books    have    been    admitted,    namely,    that    the    entry    was 

made   in    the    prejudice    of   the    party    making   it It    is    idle   to 

say  that  the  word  'paid'  only  sli:;Il   be   ailniitted  in   evidence  without 
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the  context  which  explains  to  what  it  refers.'  Le  Blanc,  J.,  states: 
'But  here  the  entries  were  made  by  a  person,  who,  so  far  from 
having  any  interest  to  make  them,  had  an  interest  in  the  other  way, 
and  such  entries  against  the  interest  of  the  party  making  them  are 
clearly  evidence  of  the  fact  stated,  on  the  authority  of  Warren  v, 
Greenville,  and  of  all  those  cases  where  the  books  of  receivers  hav6 
been  admitted.'  Gross  and  Bayley,  JJ.,  concurred  in  separate  opin- 
ions tC  the  same  effect.  In  Taylor  v.  Witham,  L.  R.  3  Ch.  D.  605, 
Jessel,  M.  R.,  in  admitting  the  entry  in  evidence,  said:  'It  is,  no 
doubt,  an  established  rule  in  the  courts  of  this  country  that  an  entry 
against  the  interest  of  the  man  who  made  it  is  received  in  evidence 

after  his  death  for  all  purposes If  I  at  once  admit  the  entry 

as  being  naturally  and  prima  facie  against  interest,  I  should  say  the 
use  that  had  been  made  of  it  is  quite  immaterial;  that  is,  according  to 
all  the  authorities.'  And  this  statement  of  the  law  is  accepted  as 
correct  by  Greenleaf  in  the  sixteenth  edition  of  that  work  (section 
152):  Percival  v.  Nanson,  7  Ex.  1,  It  was  said  by  Pollock,  C.  B.: 
'If  the  entry  is  admitted  as  being  against  the  interest  of  the  party 
making  it,  it  carries  with  it  the  whole  statement.'  In  Smith  v. 
Blakey,  L.  R.  2  Q.  B.  326,  it  was  said  by  Blackburn,  J.:  'And  no 
doubt  when  entries  are  against  the  pecuniary  interest  of  the  person 
making  them,  and  never  could  be  made  available  for  the  person 
himself,  there  is  such  a  probability  of  their  truth  that  such  state- 
ments have  been  admitted  after  the  death  of  the  person  making 
them,  as  evidence  against  third  persons,  not  merely  of  the  precise 
fact  which  is  against  interest,  but  of  matters  involved  in,  or  kept 
up  with,  the  statement':  Higham  v.  Ridgway,  10  East,  109,  103  Eng. 
Reprint,  717.  In  16  Cyc,  page  1218,  it  is  said:  'Declarations  against 
interest  are  not  only  received  as  evidence  of  the  fact  directly  as- 
serted, but  of  incidental  facts  fairly  embraced  within  the  scope 
of  the  declaration.'  In  view  of  this  practically  unanimous  statement 
of  the  rule,  we  think  that  the  entries  were  admissible,  not  only  for 
the  purpose  of  showing  that  at  certain  dates  Dr.  McWilliams  rendered 
medical  services  to  Mrs.  Gaffey,  and  was  paid  therefor,  but  also  for 
the  purpose  of  showing  that  he  treated  her  for  hyperaemia  of  the 
brain  and  for  softening  of  the  brain  and  paralysis,  and  the  circuit 
court  erred  in  holding  otherwise." 

Where  the  secretary  of  a  savings  bank  is  on  trial  for  embezzle- 
ment of  its  funds,  its  books  of  account  are  admissible  in  evidence 
against  him,  since  he  is  one  of  its  officers,  and  the  books  are  evidences 
of  the  transactions  of  the  bank  and  record  the  acts  of  its  officers. 
By  their  records  all  officers  must  be  bound,  whether  made  by  them 
individually  or  by  other  agents  of  the  institution  whose  duty  it  was 
to  keep  them:  Humphrey  v.  People,  18  Hun,  393. 

h.  As  Memoranda  to  Refresh  the  Memory. — Books  of  account  may 
be  used  by  a  witness  who  has  made  them,  to  refresh  his  memory  in 
the  same  manner  as  other  memoranda,  and  he  may,  after  so  refresh- 
ing his  memory,  testify  to  the  facts  recited  in  the  book  as  of  his  own 
knowledge.  Under  such  circumstances  the  books  of  account  are 
merely  memoranda  made  contemporaneous  with  the  transactions  in 
controversy:  Moynahan  v.  Perkins,  36  Colo.  481,  85  Pac.  1132,  10 
Ann.  Cas.  1061;  Johnson  v.  State,  125  Ga.  243,  54  S.  E.  184;  Wilber 
v.  Selicrer,  13  Ind.  App.  428,  41  N.  E.  837;  Mayberry  v.  Holbrook, 
1<2  Mass.  463,  65  N.  E.  849;  St.  Paul  etc.  Ins.  Co.  v.  Gotthelf,  35 
Nob.  351,  53  N.  W.  137;  Friendly  v.  Lee,  20  Or.  2U2,  25  Pac.  396. 
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In  the  Oregon  case  last  cited,  the  court  in  applying  the  rule  above 
stated,  said:  "As  evidence  ipso  facto,  the  entry  was  excluded,  but, 
as  a  memorandum  made  contemporaneous  with  the  transaction,  the 
witness  was  permitted  to  refresh  his  memory  by  an  examination  of 
it,  and,  when  his  memory  was  thus  refreshed,  to  testify  to  the  fact 
of  the  date  of  his  own  knowledge.  In  Best  on  Evidence,  note  to  sec- 
tion 224,  it  is  said  that  a  witness  will  be  permitted  to  refresh  his 
memory  by  an  examination  of  memoranda  reasonably  contemporane- 
ous with  the  transactions  to  which  they  relate,  regarding  dates,  fig- 
ures, results  of  calculating  and  the  like,  whether  such  memoranda 
be  made  by  himself  or  by  any  other  person.  The  admissibility,  then, 
of  the  entry  in  the  cash-book,  to  show  the  date  of  the  transaction, 
is  not  to  be  determined  by  the  legal  theory  upon  which  book  accounts, 
shown  to  be  correct,  are  admissible  as  original  evidence,  but  whether, 
upon  the  facts,  the  memorandum  made  at  the  time  of  the  transac- 
tion in  the  cash-book  was  admissible  in  evidence  in  connection  with 
the  testimony  of  the  plaintiff.  That  a  witness  may  refer  to  a  memo- 
randum made  by  him  to  refresh  his  memory  is  a  familiar  principle. 
Our  code  provides  that  'a  witness  is  allowed  to  refresh  his  memory 
respecting  a  fact,  by  anything  written  by  himself,  or  under  his  direc- 
tion, at  the  time  when  the  fact  occurred,  or  immediately  thereafter, 
or  at  any  other  time  when  the  fact  was  fresh  in  his  memory,  and 
he  knew  the  same  was  correctly  stated  in  the  writing.  But  in  either 
case  the  writing  must  be  produced,  and  be  inspected  by  the  adverse 
party,  who  may,  if  he  choose,  cross-examine  the  witness  upon  it,  and 
read  it  to  the  jury.  So,  also,  a  witness  may  testify  from  such  writ- 
ing, although  he  retain  no  recollection  of  the  particular  facts,  but 
such  evidence  shall  be  received  with  caution':  Hill's  Code,  sec.  836. 
Lord  Ellenborough  said  that  'it  is  not  the  memorandum  which  is 
evidence,  but  the  recollection  of  the  witness':  Henry  v.  Lee,  2  Chit. 
(Eng.)  124.  And  in  Commonwealth  v.  Jeffs,  132  Mass.  6,  Endicott,  J., 
said:  'We  are  not  aware  of  any  case  where  it  has  been  held  that  the 
memorandum  could  be  put  in  evidence  simply  because  it  refreshed 
the  memory  of  the  witness:  Commonwealth  v.  Ford,  130  Mass.  64, 
39  Am.  Kep.  426.  In  that  case,  and  in  many  of  the  cases  cited  therein, 
it  is  stated  that  the  memorandum  per  se  cannot  be  used  in  evidence.' 
In  Field  v.  Thompson,  119  Mass.  151,  it  was  hold  that  the  memoran- 
dum was  not  competent,  and  that  it  could  not  be  put  in  evidence  in 
confirmation  of  the  recollection  of  the  witness:  Eapalje  on  Witnesses, 
sees.  280,  284.  Be  that  as  it  may,  the  memorandum  itself  is  not  ad- 
missible in  evidence,  except  in  cases  where  the  witness  at  the  testify- 
ing has  no  recollection  of  what  took  place  further  than  he  accurately 
reduced  the  whole  transaction  to  writing:  1  Greenleaf  on  Evidence, 
sec.  437;  Wood.  Pr.  Ev.,  sec.  134.  As  indispensable  to  the  admission 
of  such  testimony,  there  must  be  proof  that  the  witness  who  made 
the  memorandum  has  no  recollection  of  the  matters  stated  therein, 
independent  of  the  written  paper.  When  he  has  such  recollection, 
the  evidence  is  admissible.  In  Howard  v.  McDonough,  77  N.  Y.  593, 
the  court  laid  down  the  rule  as  to  the  use  of  memoranda  as  follows: 
'(1)  A  witness  may,  for  the  purpose  of  refreshing  his  memory,  use 
any  memorandum,  whether  made  by  himself  or  another,  written  or 
X>rinted,  and,  when  the  memory  has  been  refreshed,  he  must  testify 
to  the  facts  of  his  own  knowledge,  the  memorandum  itself  not  being 
evidence.  (2)  When  a  witness  lias  so  far  forgotten  the  facts  tliat 
he  cannot  recall  them,  and  he  testifies  that  he  once  knew  them  and 
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made  a  memofandum  of  them  at  the  time  or  soon  after  they  tran- 
spired, which  he  intended  to  make  correctly,  and  which  he  believes 
to  be  correct,  such  memorandum  in  his  own  handwriting  may  be  re- 
ceived as  evidence  of  the  facts  therein  contained,  although  the  wit- 
ness has  no  present  recollection  of  them.'  The  rule  was  thus  stated 
by  Clopton,  J.,  in  Jaques  v.  Horton,  76  Ala.  243:  'If  the  witness,  after 
examining  the  memorandum,  cannot  state  the  facts  from  independent 
recollefrtion,  but  can  testify  that  he  knew  the  contents  of  the  memo- 
randum at  or  about  the  time  it  was  made,  and  knew  them  to  be 
true,  the  memorandum  and  the  testimony  of  the  witness  are  admis- 
sible. In  other  words,  the  entries  or  memoranda  of  transactions  made 
by  a  witness  are  admissible  only  when  the  memory  of  the  witness 
is  at  fault':  Thompson  on  Trials,  see.  402,  subd.  4,  and  note  of  au- 
thorities." 

Where  a  witness  who  made  the  entries  in  the  book  is  not  able  to 
recollect  the  facts  of  the  transaction  after  having  his  mind  refreshed, 
still  if  he  can  testify  that  he  knew  the  facts  at  the  time  of  making 
the  entries  and  made  the  entries  in  the  book  at  or  near  the  time  of 
the  transaction,  they  may  be  received  as  evidence  of  facts  therein 
stated,  in  connection  with  other  testimony:  Costello  v.  Crowell,  133 
Mass.  352;  Eathborne  v.  Hatch,  80  App.  Div.  115,  80  N.  Y.  Supp. 
347;  Jackson  v.  State,  49  Tex.  Cr.  248,  91  S.  W.  574. 
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[87  Neb.  193,  127  N.  W.  118.] 

PASSENGER  ELEVATOR — Care  Required  in  Operating. — One 

who  installs  passenger  elevators  in  his  building  for  the  use  of  his 
tenants  and  the  public  generally  is  subject  to  the  same  degree  of  care 
in  transporting  and  protecting  his  passengers  as  is  imposed  upon 
common  carriers,     (p.  479.) 

CARRIER  OF  PASSENGERS — Degree  of  Care  Exacted. — Com- 
mon carriers  of  passengers  should  be  held  to  the  strictest  account- 
ability, and  be  required  to  exercise  the  highest  degree  of  care  and 
forethought  of  which  the  human  mind  is  capable.  This  rule  is 
founded  on  principles  of  public  policy  and  enforced  by  the  courts  for 
the  protection  of  the  public,     (pp.  480,  481.) 

TRIAL. — Instructions  Given  by  the  Trial  Court  and  set  out  in 

the  opinion  sustained,     (p.  481.) 

TRIAL. — Instructions  Requested  by  the  Defendant  and  refused 
bv  the  court  and  set  out  in  the  opinion  held  properly  refused,  (pp. 
4S1,  482.) 

PASSENGER  ELEVATOR — Duty  to  Warn  Passengers.— It  is 
the  duty  of  an  elevator  conductor  to  warn  passengers,  whether  chil- 
dren or  adults,  to  stand  back  from  the  door  when  the  elevator  is  in 
motion,  and  he  cannot  justify  his  failure  to  do  so  on  the  ground 
that  he  is  giving  his  attention  to  running  the  car.  (By  the  editor.) 
(pp.  481,  482.) 

TRIAL — Sufficiency  of  Evidence. — Evidence  Examined  and  set 
out  in  the  opinion  held  sutTicient  to  sustain  the  verdict  of  the  jury. 
(p.  4S2.) 

(Syllabi  by   the  court  except  when   stated  to  be  by  the  editor.) 
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Greene,  Breckenridge  &  Matters,  for  the  appellant. 
Weaver  &  Giller,  for  the  appellee, 

193  FAWCETT,  J.  Plaintiff,  a  boy  twelve  years  of  age, 
who,  during  the  summer  vacation  of  school,  was  acting  as  a 
messenger  boy  for  the  Postal  Telegraph  Company,  was  in- 
jured in  ^^^  one  of  the  passenger  elevators  of  defendant. 
Prom  a  judgment  in  his  favor  for  such  injury,  defendant 
appeals. 

The  evidence  shows  that  the  floor  of  defendant's  building, 
at  each  landing,  projects  some  two  or  more  inches  into  the 
elevator  shaft  and  inside  of  the  wire  network  surrounding 
the  shaft.  The  space  between  the  floor  of  the  elevator  at  the 
opening  thereof  and  the  floor  of  the  building  is  just  enough 
to  permit  the  elevator  to  pass;  so  that,  if  a  person  standing 
at  the  door  of  the  elevator  should  permit  his  foot  to  extend 
even  a  very  little  over  the  edge  of  the  elevator  floor,  it  would 
be  caught  by  the  lower  part  of  the  floor  landing  above  as  he 
ascended.  At  the  time  of  the  injury  complained  of,  plaintiff 
entered  the  elevator  for  the  purpose  of  being  carried  to  a  floor 
above,  where  he  desired  to  deliver  a  message.  The  evidence 
is  somewhat  conflicting  as  to  whether  he  entered  the  elevator 
at  the  first  or  second  floor,  but  we  regard  that  as  immaterial. 
AVhen  the  elevator  reached  the  third  floor,  plaintiff's  foot  was 
caught  between  the  elevator  floor  and  the  projection  above 
noted,  and  he  received  the  injury  complained  of.  Plaintift' 
testified  that,  when  he  entered  the  elevator,  he  "just  turned 
around  and  leaned  against  the  side  of  the  elevator — was  going 
to  get  out  right  away  as  soon  as  I  got  to  the  floor  I  wanted 
off  on";  that  he  stood  near  the  door  all  the  time.  It  is  evi- 
dent that  while  standing  there  his  foot  was  partially  extended 
beyond  the  edge  of  the  elevator  floor.  The  elevator  conductor 
testified  that  plaintiff  ** stepped  clear  in  the  car,  something 
unusual,  then  stepped  back.  There  being  rubber  on  the  floor 
I  did  not  hear  him."  This  plaintiff  denied.  The  elevator 
conductor  also  testified  that  the  boy  had  been  going  up  and 
down  the  elevator  for  about  a  month ;  that  he  had  several 
times  cautioned  him  to  stand  back  from  the  door,  and  on 
one  occasion  had  pushed  him  back.  He  admits  that  he  did 
not  give  plaintiff  any  such  direction  or  caution  at  the  time 
of  the  injury.  On  cross-examination  he  testified  that  he  had 
been  running  an  elevator  for  eight  years;  that  it  is  danger- 
ous for  people  to  stand  up  near  the  door,  as  ^^^  elevators 
pa.ss  up  and  down,  and  especially  as  they  go  up,  and  that  it 
was  his  duty  to  caution  people  to  step  back  whenever  he  saw 
them  "up  in  front."  Plaintiff  insists  that  the  construction 
of  the  building  and  elevator  as  above  outlined  was  negligent, 
and  that  defendant's  agent  in  charge  of  the  elevator  was  neg- 
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ligent  in  perniitting  the  plaintiff,  who  was  only  a  boy,  to 
stand  in  what  he,  the  conductor,  knew  was  a  place  of  danger. 

The  fourth  instruction  given  by  the  court  on  its  own  motion 
is  as  follows:  "You  are  instructed  it  was  the  duty  of  the 
defendant,  the  Bee  Building  Company,  to  use  the  greatest 
amount  of  human  care  and  skill  consistent  with  the  opera- 
tion oLsaid  elevators  to  prevent  injuries  to  its  passengers 
while  they  were  being  transported  from  one  part  of  the  build- 
ing to  the  other.  It  is  also  the  duty  of  the  defendant  to  use 
greater  care  and  caution  in  transporting  passengers  of  tender 
age  than  when  carrying  adults  or  passengers  of  mature  years, 
but  in  this  case  there  is  no  presumption  of  negligence  from 
the  mere  fact  that  said  Walter  Quimby  was  a  passenger  and 
received  an  injury  while  being  carried  by  the  elevator." 
Defendant  seriously  objects  to  all  but  the  last  clause  of  this 
instruction,  on  the  ground  that  it  imposed  too  great  a  bur- 
den upon  defendant;  that  it  in  fact  imposed  upon  defendant 
an  obligation  which  was  impossible  of  performance.  In  this 
contention  we  are  unable  to  concur.  One  who  installs  passen- 
ger elevators  in  his  building  for  the  use  of  his  tenants  and 
the  public  generally  is  subject  to  the  same  degree  of  care  in 
transporting  and  protecting  his  passengers  as  is  imposed 
upon  common  carriers. 

In  Marker  v.  Mitchell,  54  Fed.  637,  the  syllabus  reads: 
'*A  landlord  who  runs  an  elevator  for  the  use  of  his  tenants 
and  their  visitors  thereby  becomes  a  common  carrier,  and  is 
charged  with  the  highest  degree  of  care  which  human  fore- 
sight can  suggest,  both  as  to  the  machinery  and  the  conduct 
of  his  servants;  and  an  instruction  that  he  owes  to  persons 
thus  put  completely  under  his  control  'the  highest  degree  of 
care  consistent  with  the  possibility  ^^®  of  injury,'  while  un- 
fortunate in  the  choice  of  words,  does  not  misstate  the  law, 
and,  being  explained  by  the  context,  is  no  ground  for  re- 
versal." In  discussing  this  instruction  in  the  opinion,  Taft. 
Circuit  Judge,  said:  "I  am  of  opinion  that  the  language 
used  by  the  court  was  not  fortunate.  The  highest  degree  of 
care  consistent  with  the  possibility  of  injury  is  rather  a  blind 
expression,  but  it  seems  to  me  that  it  was  sufficiently  ex- 
plained by  the  context  in  the  charge,  and  that  it  did  not. 
therefore,  mislead  the  jury.  'Consistent  with  the  possibility 
of  injury,'  as  thus  explained,  meant  'commensurate  with  or 
proportionate  to  the  possibility  of  injury  in  the  use  of  the 
elevator.'  The  theory  of  the  court  was  that  the  liability  of 
IMitchell  in  the  running  of  a  passenger  elevator  was  the  same 
as  that  of  a  common  carrier,  and  the  standard  for  a  common 
carrier  is  the  highest  degree  of  care  which  human  foresight 
can  suggest.  This  view  is  sustained  by  the  case  of  Goodsell 
v.  Taylor,  41  Minn.  207.  16  Am.  St.  Rep.  700,  42  N.  W.  873, 
4  L.  E.  A.  673,  and  by  the  case  of  Treadwell  v.  Whittier,  80 
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Cal.  574,  13  Am.  St.  Rep.  175,  22  Pac.  266.  It  is  contended 
that  such  a  rule  applies  to  the  machinery  used,  but  does  not 
apply  to  the  conduct  of  the  employees  of  a  common  carrier. 
No  case  has  been  cited  which  makes  this  distinction.  On  the 
contrary,  the  opinion  of  the  supreme  court  of  the  United 
States  in  Stokes  v.  Saltonstall,  13  Pet.  (U.  S.)  •ISl,  10  L. 
ed.  115,  considered  in  connection  with  the  facts  of  that  case, 
seems  to  refute  the  contention." 

In  the  Minnesota  case  (Goodsell  v.  Taylor,  41  Minn.  207, 
16  Am.  St.  Rep.  700,  42  N.  W.  873,  4  L.  R.  A.  673)  cited  by 
Judge  Taft,  Gilfillan,  C.  J.,  says:  "The  relation  between  the 
owner  and  manager  of  an  elevator  for  passengers  and  those 
carried  in  it  is  similar  to  that  between  an  ordinary  common 
carrier  of  passengers  and  those  carried  by  him.  The  same 
reason  exists  for  requiring  on  the  part  of  the  owner  the  ut- 
most human  care  and  foresight,  and  for  making  him  respon- 
sible for  the  slightest  degree  of  negligence." 

In  the  syllabus  of  the  California  case  (Treadwell  v. 
!»''  Whittier,  80  Cal.  574,  13  Am.  St.  Rep.  175,  22  Pac.  266), 
cited  by  Judge  Taft,  it  is  held:  "Persons  operating  an  ele- 
vator in  lifting  passengers  are  to  be  treated  as  carriers  of 
passengers,  and  the  same  duties  and  responsibilities  rest  on 
them  as  to  care  and  diligence  as  on  the  carriers  of  passengers 
by  stage-coach  or  railway.  Though  not  insurers  of  the  abso- 
lute safety  of  the  passengers,  they  are  bound  to  the  utmost 
care  and  diligence  of  very  cautious  persons,  as  far  as  human 
care  and  foresight  can  go,  and  are  responsible  for  injury 
occasioned  by  the  slightest  neglect  against  which  human  pru- 
dence and  foresight  might  have  guarded.  The  responsibility 
is  proportioned  to  the  danger,  and  is  of  the  highest  character 
in  the  case  of  those  who  operate  elevators  for  lifting  persons 
from  one  level  to  another." 

In  Western  Union  Tel.  Co.  v.  Woods,  88  111.  App.  375,  the 
syllabus  reads: 

"(1)  Persons  operating  elevators  are  carriers  of  passen- 
gers, and  the  same  rules  applicable  to  other  carriers  of  pas- 
sengers are  applicable  to  those  operating  elevators  for  rais- 
ing and  lowering  persons  from  one  floor  to  another  in  build- 
ings. It  is  the  duty  of  such  carriers  of  passengers  to  use 
extraordinary  care  in  and  about  the  operation  of  such  ele- 
vators so  as  to  prevent  injury  to  persons  therein. 

"  (2)  A  carrier  of  passengers  by  elevator  is  bound  to  exer- 
cise the  highest  degree  of  human  care,  vigilance  and  foresight 
which  is  reasonable  under  the  circumstances,  and  in  view  of 
the  character  of  the  mode  of  conveyance  adopted,  reasonably 
to  guard  against  accidents." 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Landauer,  39  Neb.  803,  58 
N.  W.  434,  in  speaking  of  the  rule  as  applied  to  common 
carriers,  we  said:  "Common  carriers  of  passengers  should  be 
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held  to  the  strictest  accountability  and  be  required  to  exercise 
the  highest  degree  of  care  and  forethought  of  which  the  human 
mind  is  capable.  This  rule  is  founded  on  principles  of  pub- 
lic policy  and  enforced  by  the  courts  for  the  protection  of  the 
traveling  public."  In  Spellman  v.  Lincoln  Rapid  Transit 
Co.,  36  Neb.  890,  38  Am.  St.  Rep.  753,  55  N.  W.  270,  20  L.  R. 
A.  31&;  we  applied  the  rule  to  street  railway  companies,  and 
held:  "Where  a  passenger,  ***^  without  negligence  on  his 
part,  is  injured  by  the  derailment  of  the  car  in  which  he  is 
traveling,  the  carrier,  to  overcome  the  presumption  of  negli- 
gence caused  by  such  derailment,  must  show  that  the 'accident 
was  produced  by  causes  wholly  beyond  its  control,  and  that  it 
had  not  been  guilty  of  the  slightest  negligence  contributing 
thereto,  and  that  by  the  exercise  of  the  utmost  human  care, 
diligence,  and  foresight  the  casualty  could  not  have  been  pre- 
vented." That  case  is  cited  by  Sullivan,  J.,  and  its  doctrine 
reaffirmed  in  Lincoln  Street  R.  Co.  v.  McClellan,  54  Neb.  672, 
69  Am.  St.  Rep.  736,  74  N.  W.  1074.  In  the  light  of  the 
above  authorities,  the  giving  of  instruction  No.  4  was  not 
error. 

Instruction  No.  5  is  also  complained  of.  It  reads:  "If 
you  find  from  a  preponderance  of  the  evidence  that  the  de- 
fendant, the  Bee  Building  Company,  failed  to  exercise  that 
high  degree  of  care  and  caution  required  of  them  while  carry- 
ing said  Walter  Quimby,  and  the  defendant  negligently  per- 
mitted said  Walter  Quimby  to  become  injured  on  account  of 
a  failure  on  its  part  to  properly  care  for  said  Walter  Quimby 
while  a  passenger,  and  you  further  find  that  the  injuries  of 
said  Walter  Quimby  were  the  direct  result  of  such  negligence 
on  the  part  of  said  defendant,  then  you  are  instructed  that 
your  verdict  should  be  for  the  plaintiff."  We  are  unable  to 
discover  any  error  in  this  instruction. 

Defendant  also  complains  because  the  court  refused  to  give 
instructions  2,  3  and  4,  requested  by  defendant.  No.  2  reads: 
"There  is  no  presumption  that  the  defendant  was  negligent 
from  the  fact  that  the  plaintiff  was  injured  in  the  elevator, 
and  you  must  find  from  a  preponderance  of  the  testimony 
that  the  defendant  in  some  manner  failed  to  exercise  the 
highest  possible  care  consistent  with  the  operation  of  the  ele- 
vator, and  that  the  failure  to  exercise  such  care  was  the  prox- 
imate cause  of  plaintiff's  injury."  This  instruction  was 
fairly  covered  by  the  last  clause  of  No.  4,  given  by  the  court 
on  its  own  motion. 

Instruction  No.  3  states:  "The  defendant  did  not  *^^  in- 
sure the  safety  of  the  plaintiff  as  a  passenger  in  its  elevator, 
unless  the  plaintiff  kept  himself  and  all  parts  of  his  body 
within  the  elevator  proper;  and  the  defendant  owed  the 
plaintitT  no  duty,  under  the  facts  shown  by  the  evidence  in 
this  case,  to  protect  him  from  the  consequences  of  his  own 
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carelessness  in  putting  his  foot  over  the  edge  of  the  floor,  if 
you  find  that  he  was  careless  in  so  doing."  Instruction  No. 
4  is  to  the  same  effect.  It  reads:  "It  is  not  necessary  that 
the  plaintiff's  conduct  should  be  neglijtient  in  order  to  bar 
his  recovery.  If  by  his  voluntary  action  he  put  his  feet  in  a 
place  where  injury  would  probably  result  to  him,  the  elevator 
conductor  was  not  bound,  in  any  and  all  events,  to  push  the 
plaintiff  away  from  the  door,  unless  he  knew  that  the  plain- 
tiff was  in  such  position  of  danger."  In  East  Saginaw  City 
R.  Co.  v.  Bohn,  27  Mich.  503,  the  syllabus  reads:  ''While 
the  company  would  not  be  liable  to  a  person  of  suitable  age 
and  discretion  who,  being  warned  of  the  danger  in  riding 
upon  the  front  platform  of  the  car,  should  persist  in  doing 
so,  yet,  in  case  of  a  child,  lacking  such  discretion,  and  to 
whom,  consequently,  negligence  could  not  be  imputed,  it 
would  be  the  duty  of  the  officers  of  the  company  not  to  stop 
with  a  warning,  but  to  compel  such  child  to  occupy  the  proper 
place  in  the  car. ' '  One  of  the  children  in  that  case  was  a  boy 
twelve  and  a  half  years  of  age.  The  two  instructions  above 
noted  are  clearly  erroneous,  in  announcing  the  doctrine  that 
the  elevator  conductor  owed  plaintiff,  a  boy  twelve  years  of 
age,  no  duty.  We  think  the  very  opposite  of  that  is  true. 
This  elevator  conductor  knew  that  it  was  dangerous  to  stand 
near  the  door  of  the  elevator  when  it  was  in  motion.  He 
knew  that  it  was  his  duty  to  warn  passengers,  whether  chil- 
dren or  adults,  to  stand  back  from  the  door.  He  failed  to 
give  such  warning  to  plaintiff,  who,  at  the  time,  was  the  only 
passenger  in  the  car.  He  seeks  to  justify  his  conduct  by  say- 
ing that  he  was  giving  his  attention  to  the  running  of  his 
car.  But  it  is  a  matter  of  common  knowledge  that  such  a 
ear  is  managed  by  the  manipulation  *^^  of  a  lever,  which 
is  done  with  one  hand,  and  that  the  conductor  has  the  free 
play  of  his  eyes  and  of  his  other  hand,  by  the  diligent  use  of 
which  he  can  guard  against  just  such  accidents  as  happened 
in  this  case.  We  think  the  case  was  properly  submitted  to 
the  jury,  and  that  it  was  warranted  in  finding  the  defendant 
guilty  of  negligence  in  not  properly  warning  and  safeguard- 
ing this  boy  while  a  passenger  in  its  elevator,  regardless  of 
the  question  as  to  whether  or  not  there  was  negligence  in  its 
construction. 

The  judgment  of  the  district  court  is  affirmed. 


The  Liability  of  Owners  of  Passenger  Elevators  is  the  subject  of  a 
note  to  Southern  B.  &  L.  Assn.  v.  Dawson,  56  Am.  St.  Rep.  800-810. 
According  to  some  authorities,  persons  operating  elevators  in  build- 
ings for  the  purpose  of  carrying  persons  from  one  story  to  another 
are  common  carriers  of  passengers,  required  to  exercise  tlie  liighest 
and  utmost  care  and  diligence  to  prevent  injury  to  them:  Springer 
V.  Ford,  189  111.  430,  82  Am.  St.  Rep.  4C4.  According  to  other  autlior- 
ities,  the  owner  of  a  building,  who  maintains  and  ojierates  an  elevator 
therein  to  carry  passengers,  is  bound  only  to  exercise  reasonable  care. 
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Hence  he  is  not  bound  to  use  the  utmost  care  as  to  every  defect 
which  would  be  liable  to  occasion  great  danger  or  loss  of  life,  nor 
is  he  "subject  to  the  same  rule  that  applies  to  a  railroad  company 
in  regard  to  its  roadbed,  engine  and  other  similar  machinery:  Griffen 
V.  Manice,  166  N.  Y.  188,  82  Am.  St.  Rep.  630.  In  Edwards  v.  Manu- 
facturers' Building  Co.,  27  R.  I.  248,  114  Am.  St.  Rep.  37,  it  is  decided 
that  SI  landlord  who  maintains  a  passenger  elevator  in  his  private 
building  is  not  a  common  carrier,  and  is  required  to  exercise  only  rea- 
sonable care  for  the  safety  of  persons  using  it,  such  as  employees 
of  a  tenant,  who  enter  the  premises  by  implied  invitation. 


SWOBODA  V.  UNION  PACIFIC  RAILROAD  COMPANY. 

[87  Neb.  200,  127  N.  W.  215.] 

FELLOW-SERVANTS  —  Constitutionality  of  Employer's  Lia- 
bility Act. — The  employer's  liability  act  of  1907  (Comp.  Stats.,  c.  21, 
sec.  3),  providing  that  every  railway  company  operating  a  railway 
engine,  car  or  train  in  the  state  of  Nebraska  shall  be  liable  to  any 
of  its  employees,  who  at  the  time  of  injury  are  engaged  in  construc- 
tion or  repair  work,  or  in  the  use  and  operation  of  any  engine,  car 
or  train  for  said  company,  for  all  damages  which  may  result  from 
the  negligence  of  any  of  its  officers,  agents,  or  employees,  is  a  valid 
law  under  the  constitution  of  Nebraska,  and  is  not  repugnant  to  the 
fourteenth  amendment  of  the  federal  constitution,     (pp.  487,  488.) 

FELLOW-SERVANTS — Employees  in  Railway  Repair  Work. 
Evidence  examined  and  set  out  in  the  opinion  held  sufficient  to  show 
that  plaintiff  at  the  time  of  his  injury  was  engaged  in  construction  or 
repair  work  within  the  meaning  of  such  act.     (pp.  488,  489.) 

FELLOW-SERVANTS — Employees  in  Railway  Repair  Work. — 

A  man  employed  in  railway  shops  in  placing  washers  under  a  steam 
hammer  and  removing  them  when  flattened  by  a  blow  of  the  hammer, 
the  washers  being  for  use  in  the  repair  of  the  cars  and  engines  of  the 
railway  company,  is  engaged  in  "construction  or  repair  work,"  within 
the  meaning  of  the  statute  providing  that  railway  companies  shall 
be  liable  for  injuries  suffered  by  employees  through  the  negligence  of 
other  employees  "engaged  in  construction  or  repair  work."  (By  the 
editor.)      (pp.  483,  489.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

N.  H.  Loomis,  Edson  Rich,  James  E.  Rait  and  E.  H. 
Crocker,  for  the  appellant. 

Smyth,  Smith  &  Schall,  for  the  appellee. 

sot  FAWCETT,  J.  This  case  involves  a  construction  of 
section  3,  chapter  21,  Compiled  Statutes  of  1909,  adopted  in 
1907,  commonly  called  the  "employer's  liability  act."  One 
of  the  departments  of  defendant's  shops  in  the  city  of 
Omaha  is  known  as  the  blacksmith-shop.  Plaintiff  was  em- 
ployed therein  as  a  helper.  He  and  another  helper,  Carl 
Gall,  were  operating  a  steam  hammer  weighing  about  five 
hundred  pounds,  in  flattening  iron  washers.  Gall  was 
operating  the  hammer  by  means  of  levers.  Plaintiff  stood 
in  front  of  the  hammer,  placing  and  removing  the  washers 
on  a  steel  die  of  tlie  hammer.     One  blow  was  reipiired  to 
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flatten  each  washer.  As  the  hammer  lifted,  plaintiff  would 
remove  the  flattened  washer  with  his  hand,  and  replace  an- 
other for  the  next  stroke  of  the  hammer.  The  negligence 
alleged  is  that  Gall,  who  was  controlling  the  hammer,  care- 
lessly and  negligently  caused  it  to  descend  while  plaintiff's 
right  hand  was  thereunder,  and  while  plaintiff,  in  the  exer- 
cise of  due  care  and  in  the  performance  of  his  duties,  was 
endeavoring  to  remove  from  the  plate  a  washer  theretofore 
placed  by  him  thereon.  The  evidence  shows  that  the 
washers  then  being  made  were  for  general  use  by  defendant 
in  the  repair  of  its  engines  and  cars;  that  when  cars  or  en- 
gines are  being  repaired  and  a  bolt  goes  through  a  piece 
of  wood,  one  of  these  washers  is  always  placed  at  the  head 
of  the  bolt;  that  the  shop  in  which  plaintiff  was  working 
employs  about  one  hundred  and  thirty-five  men;  that  there 
are  twenty-nine  blacksmiths  who  work  the  forges,  four  driv- 
ing hammers,  five  bolt  machines,  two  shears,  about  twenty- 
two  furnaces  in  operation,  nine  power  hammers,  and  two 
similar  to  the  one  in  question.  The  foremen  of  the  shop, 
when  asked  what  they  did  in  the  way  of  repairing  iron  work 
on  cars,  answered:  "Every  article  which  is  made  of  metal; 
we  repair  everj^  article  of  iron  or  steel;  do  the  necessary  re- 
pairing or  make  new  where  it  is  ordered";  that  when  en- 
gines are  to  be  repaired  they  are  taken  to  the  machine-shop 
and  stripped  down  to  the  base,  and  whatever  is  necessary 
to  be  repaired  on  the  engines  is  ^^^  sent  to  the  blacksmith- 
shop,  "and  we  repair  those  things  and  take  them  back  to  the 
machine-shop  and  put  them  back  on  the  engine";  that  any 
part  of  the  iron  work  or  metal  parts  of  an  engine  that  get 
out  of  repair  are  sent  to  that  shop  to  be  repaired ;  that  they 
also  do  the  repairing  or  iron  work  on  freight-cars,  box-cars, 
passenger-cars  and  engines,  and  also  construct  new  parts  of 
cars  and  engines. 

The  defenses  relied  upon  are  that  the  work  upon  which 
plaintiff  was  engaged  at  the  time  of  his  injury  was  not  "con- 
struction" or  "repair  work,"  as  such  words  are  used  under 
the  employer's  liability  act;  that  plaintiff's  injuries  were 
received  by  and  through  the  carelessness  of  his  fellow-ser- 
vant contributing  thereto;  that  the  employer's  liability  act, 
under  which  plaintiff  is  seeking  to  recover,  is  violative  of 
section  1  of  article  14  of  amendments  to  the  constitution  of 
the  United  States;  and  that  "said  act  by  its  provisions 
makes  railroad  companies  liable  for  injuries  to  employees 
resulting  from  the  negligence  of  fellow-servants  and  coem- 
ployees  when  such  injured  employees  are  injured  in  con- 
struction and  repair  work  not  involving  the  dangers  and 
hazards  peculiar  to  the  business  of  constructing,  maintain- 
ing, and  operating  railroads,  when  no  such  liability  is  at- 
tached by  the  state  of    Nebraska  to    other  employers  for 
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similar  hazards,  thereby  depriving  railroad  companies  of 
the  equal  protection  of  the  laws  accorded  to  all  other  liti- 
gants, persons,  or  corporations  within  the  state  of  Nebraska, 
and  violating  that  part  of  section  1  of  the  fourteenth  article 
of  amendments  to  the  constitution,  which  provides  'no  state 
shall  make  or  enforce  any  law,  ....  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws.'  " 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 

Section  3,  chapter  21,  Compiled  Statutes  of  1909,  provides : 
"That  every  railway  company  operating  a  railway  engine, 
car  or  train  in  the  state  of  Nebraska  shall  be  liable  to  any 
of  its  employees,  who  at  the  time  of  injury  are  engaged  in 
construction  or  repair  work,  or  in  the  use  and  operation 
2^^  of  any  engine,  car  or  train  for  said  company,  ....  for 
all  damages  which  may  result  from  negligence  of  any  of  its 
officers,  agents,  or  employees,  or  by  reason  of  any  defects 
or  insufficiency  due  to  its  negligence  in  its  cars,  engines,  ap- 
pliances, machinery,  track,  roadbed,  ways  or  works. "  Coun- 
sel for  defendant  in  their  brief  clearly  state  their  position 
as  follows:  "The  defendant  contends  that  this  statute  affects 
only  such  employees  as  are  injured  through  a  risk  or  hazard 
incident  and  peculiar  to  the  business  of  constructing,  repair- 
ing and  operating  railroads,  and  that,  while  the  statute  on 
its  face  is  broad  enough  to  cover  other  employees,  if  ex- 
tended beyond  railroad  hazaMs,  it  is  violative  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States, 
for  the  reason  that  the  state  of  Nebraska  cannot  impose  bur- 
dens or  restrictions  upon  railroad  companies  with  reference 
to  personal  injuries  unless  all  employers  are  equally  affected 
by  the  statute  in  cases  where  the  injuries  arise  in  the  same 
manner." 

Authorities  are  not  wanting  to  sustain  defendant's  con- 
tention. They  are  cited  and  ably  presented  in  defendant's 
brief.  But  the  elear  weight  of  authority  and  the  better  rea- 
soning is  the  other  way.  It  would  be  interesting  to  review 
the  authorities,  but  that  has  been  so  ably  done  by  the  su- 
preme court  of  the  United  States,  and  other  courts,  in  the 
cases  cited  below,  that  we  shall  not  enter  into  a  general  re- 
view of  the  cases. 

In  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct. 
Rep.  1161,  32  L.  ed.  107,  the  syllabus  reads:  (1)  "The  law  of 
Kansas  making  a  railroad  company  liable  to  an  employee 
for  the  negligence  or  mismanagement  of  other  employees  or 
agents  of  the  same  company  is  not  in  conflict  with  the  four- 
teenth amendment  to  the  constitution  of  the  United  States, 
in  that  it  deprives  the  company  of  its  property  without  due 
process  of  law,  and  denies  to  it  the  equal  protection  of  the. 
laws." 
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(2)  "Legislation  which  is  special  in  its  character  is  not 
obnoxious  to  the  last  clause  of  the  fourteenth  amendment, 
'■^^^  if  all  persons  subject  to  it  are  treated  alike,  under 
similar  circumstances  and  conditions,  in  respect  both  of  the 
privileges  conferred  and  the  liabilities  imposed." 

Instruction  No.  8,  given  by  the  court  below,  and  com- 
plained of  by  defendant  here,  was  evidently  taken  from  the 
opinion  in  this  case.  The  instruction  in  almost  identical 
language  is  quoted  by  Mr.  Justice  Field,  and  approved. 

In  Tullis  V.  Lake  Erie  &  W.  R.  Co.,  175  U.  S.  348,  20  Sup. 
Ct.  Rep.  136,  44  L.  ed.  192,  the  court  say:  "Considering  this 
statute  as  applying  to  railroad  corporations  only,  we  think 
it  cannot  be  regarded  as  in  conflict  with  the  fourteenth 
amendment."  The  opinion  by  Mr.  Chief  Justice  Fuller  then 
reviews  a  number  of  the  cases  on  the  subject,  among  them 
Peirce  v.  Van  Dusen,  78  Fed.  693,  24  C.  C.  A.  280,  69  L.  R.  A. 
705,  which,  considering  the  prominence  of  the  judges  who 
decided  it,  we  wnll  briefly  refer  to.  The  opinion  was  by 
Harlan,  Circuit  Justice,  and  associated  with  him  were  Cir- 
cuit Judges  Taft  (now  President)  and  Lurton  (now  asso- 
ciate justice  of  the  supreme  court).  The  third  paragraph 
of  the  syllabus  reads:  "The  third  section  of  said  statute, 
■altering  the  rule  as  to  the  liability  of  an  employer  for  the 
negligence  of  fellow-servants,  as  it  applies  to  all  railroad 
corporations  operating  railroads  in  the  state,  and  to  all  of 
a  given  class  of  railroad  employees,  is  not  repugnant  to  the 
provision  of  the  constitution  of  Ohio  that  all  laws  of  a  gen- 
eral nature  shall  have  uniform  operation  throughout  the 
state."  To  show  that  the  same  argument  was  made  before 
these  eminent  judges  as  is  being  made  here,  we  quote  from 
the  opinion  (page  701)  :  "But  it  is  contended  that  the  Ohio 
statute  is  repugnant  to  the  provision  of  the  constitution  of 
Ohio  declaring  that  'all  laws  of  a  general  nature  shall  have 
uniform  operation  throughout  the  state':  Article  2,  section 
26.  The  argument  made  in  support  of  this  view  by  the 
learned  counsel  for  the  receiver  may  be  thus  summarized : 
That  the  act  imposed  a  liability  for  damages  for  the  negli- 
gence of  fellow-servants  only  as  against  a  railroad  company 
operating  a  railroad  within  Ohio;  that  it  confers  a  right 
^^^  of  action  only  upon  employees  of  such  railroad  com- 
panies ;  that  no  otlier  employer  is  subject  to  the  liability,  and 
no  other  employee  is  given  the  right;  that  the  act  sellers 
from  the  general  class  of  employers  railroad  companies 
operating  railroads,  and  imposes  upon  them  a  special  bur- 
den ;  that  the  act  is  special  class  legislation,  not  uniform 
throughout  the  state,  and  applies  to  no  person  or  company 
engaged  in  any  other  occupation  employing  servants,  al- 
though the  occupation  be  equally  hazardous.  Consequently, 
the  act  is  special  in  its  operation  and  effect,  is  cuniined  to 


June,  1910.]     Swoboda  v.  Union  Pacific  R.  R.  Co.  487 

particular  corporations  engaged  in  a  specific  business,  does 
not  cover  the  whole  subject  of  the  relations  of  master  and 
servant,  and  is  not,  therefore,  of  a  general  nature,  and  of 
uniform  operation  throughout  the  state,  within  the  meaning 
of  the  constitution  of  Ohio."  The  opinion  then  reviews  the 
eases  cited  by  counsel  in  support  of  their  contention,  and  on 
page  Z04,  concludes:  "We  do  not  deem  it  necessary  to  pur- 
sue this  subject  further.  We  think  it  clear  that  the  Ohio 
statute  is  not  obnoxious  to  the  constitutional  provision  re- 
quiring all  laws  of  a  general  nature  to  have  a  uniform  opera- 
tion throughout  the  state.  As  it  applies  to  all  railroad  cor- 
porations operating  railroads  within  the  state,  it  is,  within 
the  meaning  of  the  state  constitution,  general  in  its  nature; 
and,  as  it  applies  to  all  of  a  given  class  of  railroad  em- 
ployees, it  operates  uniformly  throughout  the  state." 

In  Nicholson  v.  Transylvania  R.  Co.,  138  N.  C.  516,  51  S.  E. 
40,  the  court,  in  considering  a  statute  giving  any  employee 
of  a  railroad  "operating"  in  that  state  a  cause  of  action 
for  injuries  suffered  because  of  the  negligence  of  a  fellow- 
servant,  on  page  519,  say:  "But  the  act  applies  only  to  em- 
ployees of  a  'railroad  operating,'  not  that  such  employees 
must  be  operating  the  trains,  but  they  must  be  employees 
in  some  department  of  its  work,  of  a  railroad  which  is  being 
operated.  Such  business  is  a  distinct,  well-known  business, 
with  many  risks  peculiar  to  itself,  and  all  the  employees  in 
such  business,  whether  running  trains,  building  or  repairing 
bridges,  laying  tracks,  working  ^^^  in  the  shops  or  doing 
any  work  in  the  service  of  an  'operating  railroad,'  are 
classified  and  exempted  from  the  rule  which  requires  em- 
ployees to  assume  the  risk  of  all  injuries  which  may  be 
caused  by  the  negligence  of  a  fellow-servant." 

In  Georgia  Railroad  &  Banking  Co.  v.  Ivey,  73  Ga.  499, 
in  considering  a  similar  statute,  the  court  say:  "This  is  no 
special  law.  It  is  a  law  applicable  to  all  railroad  companies 
and  their  employees,  Whether  employed  in  running  trains  or 
not.  It  would  be  more  special  and  less  general  if  applicable 
only  to  those  engaged  in  running  the  trains.  Jt  is  a  general 
law  embracing  in  its  terms  all  railroads  and  their  em- 
ployees." 

Without  pursuing  the  subject  further,  it  is  sufficient  to 
say  that  statutes  similar  to  ours  are  sustained  and  held  not 
in  conflict  with  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States,  or  with  state  constitutions  against 
special  or  class  legislation,  in  the  following  cases:  Ditberner 
V.  Chicago  etc.  R.  Co.,  47  Wis.  13S.  2  N.  W^  69;  Kane  v.  Erie 
R.  Co.,  133  Fed.  681.  67  C.  C.  A.  653.  68  L.  R.  A.  788;  Erie 
R.  Co.  V.  Kane,  155  Fed.  118.  83  C.  C.  A.  564;  St.  Louis  & 
S.  F.  R.  Co.  V.  Mathews,  165  V.  S.  1,  17  Sup.  Ct.  Rep.  243.  41 
L.  ed.  611;  Campbell  v.  Cook,  86  Tex.  630,  40  Am.  St.  Rep. 
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878,  26  S.  W.  486 ;  Hancock  v.  Norfolk  &  W.  R.  Co.,  124  N. 
C.  222,  32  S.  E.  679,  and  a  very  extended  discussion  of  the 
subject  in  Callahan  v.  St.  Louis  etc.  R.  Co.,  170  Mo.  473,  94 
Am.  St.  Rep.  746,  71  S.  W.  208,  60  L.  R.  A.  249.  We  have 
also  announced  the  same  doctrine  in  Insurance  Co.  of  North 
America  v.  Bachler,  44  Neb.  549,  62  N.  W.  911,  where  we 
had  under  consideration  the  provisions  of  the  valued  policy 
law,  which  allows  the  taxing  of  an  attorney's  fee  in  cases 
where  a  recovery  is  had  by  the  assured.  We  there  said : 
"It  is  said  that  this  act  is  class  legislation  because  it  applies 
only  to  insurance  companies ;  but  where  a  law  is  general  and 
uniform  throughout  the  state,  and  operates  alike  upon  all 
persons  and  localities  of  a  class,  it  is  not  objectionable  as 
wanting  uniformity  of  operation." 

The  defendant's  contention  that  plaintiff  is  not  within 
the  class  protected  by  the  statute  because  he  was  not  in- 
jured through  a  risk  or  hazard  incident  and  peculiar  to 
^^"^  the  business  of  constructing,  repairing  and  operating 
railroads  is  not  sustained  by  the  wording  of  the  statute. 
The  statute  reads:  "That  every  railway  company  operating 
a  railway  engine,  car  or  train  in  the  state  of  Nebraska  shall 
be  liable  to  any  of  its  employees,  who  at  the  time  of  injury 
are  engaged  in  construction  or  repair  work."  That  con- 
stitutes one  class  of  employees  who  are  entitled  to  the  bene- 
fit of  the  statute.  Then,  separated  from  the  former  by  the 
disjunctive  "or,"  we  have  the  other  class,  viz.,  "or  in  the 
use  and  operation  of  any  engine,  car  or  train  for  said  com- 
pany." It  is  clear  from  this  wording  of  the  statute  that 
the  legislature  intended  that  the  fellow-servant  rule  (not 
law)  should  not  apply  to  any  of  the  employees  of  any  rail- 
road in  the  state  who  were  either  engaged  in  the  operation 
of  engines,  cars  or  trains,  or  were  engaged  in  construction 
or  repair  work.  Substantially  the  same  reason  sustains  the 
entire  classification ;  that  is  to  say,  there  are  dangers  in- 
herent and  peculiar  to  all  the  vocations  described  in  the  stat- 
ute, which  are  rarely,  if  ever,  encountered  by  employees 
working  for  a  master  not  engaged  in  the  operation  of  a  rail- 
way. The  legislature  well  knew  that  substantially  all  rail- 
way construction  or  repair  work  is  dangerous,  performed 
either  in  the  immediate  vicinity  of  tracks  upon  which  trains 
are  passing  or  by  the  use  of  dangerous  machinery,  as  in  the 
ease  at  bar.  Classifications  should  receive  a  practical  con- 
struction, and  we  are  of  opinion  that  a  reasonable  applica- 
tion of  the  law  to  the  facts  in  the  case  before  us  not  only 
brings  the  plaintiff  within  its  purview,  but  forbids  a  hold- 
ing that  the  law  itself  is  obnoxious  to  the  constitution  of  the 
United  States  or  to  the  constitution  of  the  state  of  Nebraska. 

We  must  not  be  understood  as  deciding  that  all  work  of 
construction  or  repair  of  any  article  or  structure  performed 
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in  the  service  of  a  railroad  company  comes  within  the  pur- 
view of  the  statute.  The  work  of  a  railroad  company  is 
divided  into  many  departments.  The  duties  and  hazards  of 
employees  in  one  department  may  be  as  dissimilar  ^^^  from 
those  in  other  departments  as  are  those  of  a  clerk  or  book- 
keeper in  the  uptown  headquarters  from  those  of  an  en- 
gineer^or  brakeman  on  a  train ;  and  questions  may  hereafter 
arise  as  to  the  scope  of  the  act  under  consideration,  which 
we  do  not  now  decide.  But,  where  the  work  of  construction 
or  repair  is  as  closely  connected  with  the  actual  operation 
and  use  of  the  railroad  as  the  work  of  the  present  plaintiff, 
it  seems  clear  that  it  is  within  the  class  of  hazards  covered 
by  the  act. 

Approving  and  following  the  authorities  above  cited,  we 
hold  that  the  act  under  consideration  is  valid,  and  that 
plaintiff,  at  the  time  of  his  injury,  was  engaged  in  construc- 
tion or  repair  work  within  the  meaning  of  the  act.  This 
being  true,  the  court  did  not  err  in  giving  the  eighth  instruc- 
tion complained  of,  nor  in  refusing  to  give  the  fourth  in- 
struction requested  by  the  defendant. 

The  judgment  of  the  district  court  is  therefore  affirmed. 


On  the  Constitutionorlity  of  Statutes  Malcing  Bailroad  and  other  cor- 
porations liable  for  injuries  to  their  employees  resulting  from  the 
negligence  of  coemployees,  see  Pittsburgh  etc.  Ry.  Co.  v.  Montgomery, 
152  Ind.  1,  71  Am.  St.  Eep.  301;  Indianapolis  etc.  Eapid  Transit  Co. 
V.  Foreman,  162  Ind.  85,  102  Am.  St.  Eep.  185;  Ballard  v.  Mississippi 
Cotton  Oil  Co.,  81  Miss.  507,  95  Am.  St.  Eep.  476;  Callahan  v.  St. 
Louis  etc.  E.  R.  Co.,  170  Mo.  473,  94  Am.  St.  Eep.  746.  A  statute 
or  constitutional  amendment  exempting  railroad  employees  from  the 
application  of  the  fellow-servant  rule  protects  the  injured  employee, 
not  against  what  he  himself  is  doing,  but  against  what  his  coem- 
ployees of  certain  kinds  are  doing:  Mobile  etc.  B.  B.  Co.  v.  Hicks,. 
91  Miss.  273,  124  Am.  St.  Rep.  679. 


RUPKE  V.  MORAN. 

[87  Neb.  316,  127  N.  W.  127.] 

PUBLIC  LAND — Rival  Homestead  Claimants  Before  Lssuance 
of  Patent. — In  an  action  by  one  of  two  rival  homestead  claimants 
to  a  tract  of  public  land  to  quiet  his  title  and  enjoin  the  other  claim- 
ant from  interfering  with  his  possession  thereof,  it  is  proper  for  the 
state  courts  to  decline  to  pass  upon  the  question  of  ownership  until 
after  the  government  has  parted  with  its  title  by  duly  issuing  a 
patent  therefor  to  one  of  such  claimants,     (p.  493.) 

PUBLIC  LAND — Rival  Homestead  Claimants — Injunction. — In 
a  proper  case  the  district  court  may  grant  a  restraining  order  to  the 
one  who  holds  the  receiver's  final  receipt  for  the  land  in  question  in 
so  far  as  it  may  be  neoessurv  to  protect  his  homestead  rights,  (pp. 
490,  494.) 

(Syli;..bi  by  tha  court.) 
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L.  O.  Burr,  for  the  appellants. 

W.  T.  Stevens  and  Claude  "Wilson,  for  the  appellee. 

^*®  BARNES,  J.  This  is  a  suit  in  equity  to  restrain  the 
defendants  from  interfering  with  the  plaintiff  in  his  attempt 
to  comply  with  his  right  to  perfect  his  homestead  entry 
under  the  statutes  of  the  United  States  upon  the  northeast 
quarter  of  the  northeast  quarter  of  section  33,  township  11 
north,  ^^"^  of  range  7  east  of  the  sixth  P.  M.,  situated  in 
Lancaster  county,  Nebraska,  and  to  quiet  his  alleged  title 
thereto.  The  plaintiff  had  judgment  granting  him  a  re- 
straining order,  but  the  trial  court  declined  to  consider  the 
question  of  title.     The  defendants  have  appealed. 

The  cause  was  submitted  to  the  district  court  for  Lan- 
caster county  upon  a  stipulation  or  agreed  statement  of 
facts,  which  we  find  to  be  in  substance  as  follows:  On  the 
seventh  day  of  September,  1876,  one  Joseph  P.  Loosee,  who 
had  been  a  soldier  of  the  Civil  War,  obtained  a  receiver's 
final  receipt  from  the  register  and  receiver  of  the  local  land 
office  at  Lincoln,  Nebraska,  to  said  land  as  an  additional 
homestead  entry.  No  patent  has  ever  been  issued  to  said 
land,  and  the  legal  title  thereto  is  still  held  by  the  govern- 
ment. On  the  same  day  that  he  received  his  final  certificate 
Loosee  and  his  wife  made  a  warranty  deed  to  said  land  to 
one  James  Moran.  On  April  9,  1877,  the  commissioner  of 
tlie  general  land  office  of  the  United  States  held  Loosee 's 
entry  for  cancellation,  for  the  reason  that  the  land  was 
within  and  a  part  of  the  grant  to  the  Burlington  and  Mis- 
souri River  Railroad  Company,  and  was  not  subject  to  home- 
stead entry.  On  May  1,  1877,  Loosee  appealed  from  the  de- 
cision of  the  commissioner  of  the  general  land  office  cancel- 
ing his  said  entry,  and  under  date  of  April  20,  1878,  the 
Secretary  of  the  Interior  affirmed  the  decision  of  the  land 
commissioner.  On  May  1,  1878,  the  commissioner  of  the  gen- 
eral land  office  entered  an  order  formally  canceling  on  the 
records  of  his  office  Loosee 's  additional  homestead  entry  of 
the  land  in  controversy.  On  February  23,  1882,  Loosee  filed 
an  application  for  a  reinstatement  of  his  entry,  and  on  ?.Iay 
18,  1882,  his  application  was  denied.  The  land  in  question 
on  the  twenty-ninth  day  of  March,  1888,  was  opened  for 
homestead  entry  by  an  order  of  the  commissioner  of  the  gen- 
eral land  office.  On  the  twentieth  day  of  May,  1891,  one 
Edward  L.  Sayer  applied  to  the  local  land  office  to  enter 
said  tract  of  land  as  a  homestead,  and  received  the  usual 
register  and  receiver's  receipts  therefor.  On  February 
"***  13,  1896,  a  hearing  was  had  before  the  register  and  re- 
ceiver of  the  local  land  office  of  the  United  States  at  Lin- 
coln, Nebraska,  between  the  said  Sayer,  on  the  one  part, 
and  Joseph  P.  Loosee  and  the  heirs  of  James  Moran,  who 
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are  now  the  defendants  herein,  on  the  other  part,  which 
hearings  or  contest  involved  the  right  of  homestead  entry 
to  the  land  in  question.  The  register  and  receiver  of  the 
Lincoln  land  office  in  a  joint  opinion  found  in  favor  of  said 
Saver  and  against  Loosee  and  the  defendants  herein. 
Loosee  and  the  defendants  appealed  to  the  general  land 
office  &f  the  United  States,  and  the  commissioner  affirmed 
the  decision  of  the  local  register  and  receiver,  and  ordered 
that  Sayer's  homestead  application  should  be  allowed.  In 
his  decision  the  commissioner  found  that  James  Moran,  to 
whose  rights  the  defendants  herein  have  succeeded,  had  ex- 
hausted his  homestead  rights  prior  to  September  7,  1876, 
jind  was  not  qualified  to  take  the  land  under  the  pre-emption 
laws,  for  the  reason  that  he  was  then  the  owner  of  six  hun- 
dred and  forty  acres  of  land  to  which  the  tract  in  question  is 
adjacent.  Loosee  and  the  Morans  again  applied  to  the  Secre- 
tary of  the  Interior,  who  on  the  twenty-sixth  day  of  October, 
1896,  affirmed  the  decision  of  the  commissioner  of  the  gen- 
eral land  office  allowing  Sayer's  entry.  Loosee  and  the  de- 
fendants herein  filed  a  motion  for  a  review  of  said  decision, 
which  was  on  February  27,  1897,  denied.  Sayer  abandoned 
his  homestead  entry,  and  on  February  7,  1907,  it  was  can- 
celed for  that  reason.  On  the  eleventh  day  of  February  of 
that  year  the  plaintiff,  Henry  Rupke,  also  an  honorably  dis- 
charged soldier  of  the  Civil  War,  a  resident  and  citizen  of 
the  United  States,  made  a  homestead  entry  on  the  said  land 
and  received  the  register  and  receiver's  receipts  therefor. 
Immediately  thereafter  he  attempted  to  take  possession  of 
the  land,  at  least  to  the  extent  of  erecting  a  house  or  resi- 
dence thereon,  and  to  comply  with  the  provisions  of  the 
homestead  law^s  of  the  United  States  in  order  to  perfect  his 
said  entry.  Thereupon  the  defendants,  who  are  in  posses- 
sion of  said  land,  refused  to  permit  him  to  go  upon  the  prem- 
ises or  perform  ^^®  any  of  the  acts  necessary  to  perfect  his 
homestead  entry,  but  at  all  times  have  by  threats  and  force 
of  arms  prevented  him  from  so  doing.  The  decree  of  the 
trial  court  was  in  his  favor,  and  enjoined  the  defendants 
from  interfering  with  him  in  any  manner,  or  from  in  any 
way  preventing  him  from  going  upon  the  land  in  question 
and  perfecting  his  homestead  entry. 

Defendants  contend  at  the  outset  that  they  are  the  owners 
of  the  premises  in  question;  that  Loosee  had  a  right  to  make 
a  deed  to  Moran  as  soon  as  he  received  his  final  receipt,  and 
that  by  so  doing  Moran  took  absolute  title  to  the  premises. 
On  the  other  hand,  it  is  contended  that  Moran  took  no  better 
title  to  the  land  than  Loosee  had;  that  he  took  it  subject 
to  all  rights  on  the  part  of  the  government  to  cancel  Loosee 's 
entrv  the  same  as  though  he  had  not  parted  with  his  interest 
to  Moran.     In  Peyton  v.  Desmond,  129  Fed.  1,  63  C.  C.  A. 
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651,  it  is  said:  "One  who  purchases  from  an  entryman,  on 
the  faith  of  a  final  receipt  or  patent  certificate,  before  the 
issuance  of  a  patent,  takes  only  the  equity  of  his  vendor, 
subject  to  the  authority  of  the  land  department  to  cancel 
the  entry,  while  the  legal  title  remains  in  the  United  States, 
if  it  is  found  that  the  entry  is  based  upon  an  error  of  law 
or  a  clear  misapprehension  of  the  facts,  which,  if  not  cor- 
rected, will  lead  to  the  transfer  of  the  government's  title 
to  one  not  entitled  to  it.  The  land  department  being  a  spe- 
cial tribunal  to  which  Congress  has  confided  the  administra- 
tion of  the  public  land  laws,  the  final  judgment  of  that  de- 
partment as  to  matters  of  fact  properly  determinable  by  it 
is  conclusive,  when  brought  to  notice  in  a  collateral  proceed- 
ing." In  Swigart  v.  Walker,  49  Kan.  100,  30  Pac.  162,  it 
was  held:  ''The  commissioner  of  the  general  land  office  of 
the  United  States  has  authority  to  cancel  a  final  homestead 
receipt  and  set  aside  the  entry  at  any  time  before  the  patent 
issues,  and  a  purchaser  from  the  entryman  after  a  final  re- 
ceipt is  given  and  before  the  issuance  of  the  patent  takes 
the  land  subject  to  this  supervisory  power  of  the  commis- 
sioner and  of  the  Secretary  of  the  Interior." 

^-^  Defendants  insist  that,  when  Loosee  made  his  filing 
on  the  land  in  question  as  an  additional  soldier's  homestead 
entry,  he  became  the  absolute  owner  thereof;  that  title 
passed  eo  instante  from  the  government  to  him,  and  his  im- 
mediate transfer  thereof  to  James  Moran  invested  his 
grantee  with  an  indefeasible  title  thereto.  In  support  of 
this  contention,  defendants  rely  principally  upon  the  two 
eases  of  Webster  v.  Luther,  163  U.  S.  331,  16  Sup.  Ct.  Rep. 
963,  41  h.  ed.  179,  and  Ard  v.  Brandon,  156  U.  S.  537,  15 
Sup.  Ct.  Rep.  406,  39  L.  ed.  524.  At  first  blush,  it  would 
seem  that  those  cases  sustain  the  defendants'  position.  A 
careful  examination,  however,  discloses  that  in  Webster  v. 
Luther,  163  U.  S.  331,  16  Sup.  Ct.  Rep.  963,  41  L.  ed.  179, 
the  widow  of  a  deceased  soldier  made  application  to  the 
local  land  office  to  enter  the  land  there  in  question  as  an 
additional  soldier's  homestead,  and  received  the  register 
and  receiver's  receipt  therefor;  that  her  entry  was  ap- 
proved, and  in  due  time  she  received  a  patent  for  the  lands 
which  conveyed  to  her  the  full  legal  title;  that,  when  she 
received  the  register  and  receiver's  receipts  as  aforesaid,  she 
executed  a  power  of  attorney  to  one  Boggs,  by  which  she 
empowered  him  to  sell  the  land  upon  such  terms  as  he 
should  see  fit,  receive  the  money  therefor  from  the  pur- 
chaser, and  deliver  to  him  such  a  deed  or  conveyance  thereof 
as  to  him  seemed  necessary;  that  Boggs  sold  the  land  and 
deeded  it  to  Luther,  which  deed  was  duly  recorded ;  that 
thereafter,  and  when  she  received  the  patent  from  the 
United  States,  she  deeded  the  land  to  Webster,  and  the  con- 
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troversy  was  between  them  as  to  who  was  the  owner  of  the 
land  and  had  the  legal  title  thereto.  The  supreme  court  of 
the  United  States  held  that,  when  the  widow  made  her  filing, 
paid  the  fees  and  received  the  receiver's  final  receipt  for  the 
land,  which  was  subject  to  entry  as  an  additional  soldier's 
homestead,  she  became  the  owner  thereof;  that  she  could 
then  legally  sell  and  dispose  of  it  even  before  she  received 
the  patent,  and  that  by  the  sale  and  conveyance  made  by  her 
attorney  in  fact  Luther  took  the  legal  title  thereto. 

In  the  Ard  case  (156  U.  S.  537,  15  Sup.  Ct.  Rep.  406,  39  L. 
ed.  524) ,  which  is  nearer  in  point  than  any  of  the  other  authori- 
ties cited,  it  appears  that  one  who  ^^*  was  qualified  to  make 
a  homestead  entry  in  good  faith  applied  to  make  such  entry 
upon  public  land  within  the  indemnity  limits  of  a  railroad 
grant,  but  not  within  its  place  limits,  and  which  had  not 
been  withdrawn  from  homestead  entry  and  settlement,  but 
was  at  the  time  he  made  his  application  subject  to  such 
entry.  His  application  was  refused,  and  afterward  the  land 
was  Avithdrawn  from  entry  and  was  patented  to  the  railroad 
company.  The  applicant  remained  upon  the  land  and  culti- 
vated it,  and  the  action  was  one  to  oust  him  of  possession. 
It  was  held  that  his  application  was  wrongfully  rejected, 
and  that  his  rights  under  it  were  not  affected  by  the  fact 
that  he  took  no  appeal. 

It  will  thus  be  seen  that  the  point  of  distinction  is,  in 
those  cases  the  land  was  subject  to  homestead  entry 
when  the  applications  were  made,  while  in  the  case  at  bar 
the  land  was  not  subject  to  such  entry,  and  Loosee's  at- 
tempted entry  was  canceled  for  that  reason.  That  this  dis- 
tinction is  fatal  to  defendants'  contention  seems  clear. 
Again,  in  both  of  those  cases  the  government  had  parted 
with  its  title  to  the  land  when  the  actions  were  commenced, 
while  in  this  case  the  title  is  still  in  the  United  States.  We 
are  therefore  of  opinion  that  those  authorities  are  of  no  as- 
sistance in  the  solution  of  the  question  now  before  us,  and 
until  such  time  as  the  government  parts  with  its  title,  we 
should  not  attempt  to  determine  the  question  of  ownership 
or  title  thereto. 

It  is  further  contended  that  they  have  acquired  title  by 
adverse  possession,  and  point  to  the  fact  that  they  have  been 
in  possession  of  the  land  for  more  than  thirty  years.  It  is 
conceded  that  one  cannot  acquire  title  by  adverse  possession 
as  against  the  government;  but  it  is  said  that,  if  the  land 
belonged  to  the  railroad  company,  then  the  defendants'  pos- 
ses-^ion  has  ripened  into  a  perfect  title,  and  the  court  should 
hold  that  they  are  the  owners  thereof.  The  trouble  with 
this  contention  is  that  it  appears  from  the  agreed  statement 
of  facts  that  the  railroad  company  has  never  complied  with 
the  terms  of  its  ^^^  grant,  and  has  not  heretofore,  and  does 
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not  now,  claim  any  interest  therein;  that  it  has  never  been 
a  party  to  any  of  the  proceedings,  either  before  the  local 
land  office  or  the  department  of  the  interior,  and  it  is  not 
now  a  party  to  this  suit.  Therefore,  it  cannot  be  said  that 
defendants  have  acquired  title  by  adverse  possession  as 
against  the  railroad  company,  because  it  has  never  had  any 
title  whatever  to  the  lands  in  question.  It  thus  seems  clear 
that  defendants'  contention  cannot  be  upheld. 

It  appears  from  the  record  that  the  trial  court  declined 
to  pass  upon  the  question  of  title,  dismissed  defendants' 
cross-petition  without  prejudice  to  any  future  action,  and 
enjoined  them  from  disturbing  the  plaintiff  in  his  attempt 
to  exercise  sufficient  dominion  over  the  land  in  question  to 
protect  his  homestead  rights.  In  this  there  was  no  error, 
and  the  judgment  of  the  district  court  is  affirmed. 


As  to  the  Title  of  an  Entryman  on  Public  Lands  Before  Issuance  of 
Patent,  see  Thompson  v.  Easier,  148  Cal.  646,  113  Am.  St.  Kep.  321; 
Wai^ner  v.  Waisner,  15  Wyo.  420,  123  Am.  St.  Eep.  1081;  McLeod 
V.  Spencer,  21  Okl.  165,  129  Am.  St.  Rep.  774;  Herrick  &  Stevens  v. 
Sargent  &  Lahr,  140  Iowa,  590,  132  Am.  St.  Eep.  281.  A  homestead 
entiynian  who  makes  final  proof  has  a  right  to  convey  the  land, 
although  the  proof  is  not  forwarded  to  the  land  office  nor  the  patent 
issued.  And  his  grantee,  in  good  faith  and  for  value,  may  protect 
his  title  against  all  the  world,  including  subsequent  grantees  of  the 
grantor,  by  recording  his  deed:  Dale  v.  Griffith,  93  Miss.  573,  136  Am. 
St.  Eep.  546. 


VILLAGE  OF  DODGE  v.  GUIDINGER. 

[87  Neb.  349,  127  N.  W.  122.] 

WORDS  AND  PHRASES.— The  Word  "Occupation"  is  a  gen- 
eric term.  An  occupation  is  "that  to  which  one's  time  and  attention 
are  habitually  devoted;  habitual  or  stated  employment;  vocation; 
calling;   trade;  business."     (By  the  editor.)      (p.  495.) 

OCCUPATION  TAX. — A  Physician  Practicing  Medicine  as  a 
business  is  engaged  in  an  occupation  within  the  meaning  of  a  statute 
authorizing  a  village  "to  raise  revenue  by  levying  and  collecting  a 
license  tax  on  any  occupation  or  business  within"  its  limits.  (By 
the  editor.)      (p.  495.) 

OCCUPATION    TAX — Practicing   Medicine. — Village    Trustees 

may,  for  the  purpose  of  raising  revenue,  lawfully  enact  an  ordinance 
levying  a  tax  upon  the  occupation  of  practicing  medicine  within  the 
village  limits,     (p.  495.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Allen  Johnson,  for  the  appellant. 

F.  W.  Button,  for  the  appellee. 

^*^  ROOT,  J.  This  is  an  action  to  recover  judsrmoTif-  for 
an  occupation  tax.  The  plaintiff  prevailed,  and  the  defend- 
ant appeals. 
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1.  The  defendant  succinctly  states  tlie  issue:  "The  ques- 
tion involved  in  this  ease  is  simply  whether  or  not  villages 
in  Nebraska  may  legally  lay  and  collect  a  tax  on  the  voca- 
tion of  a  physician."  The  plaintiff  is  authorized  by  section 
8920,  Annotated  Statutes  of  1909,  "to  raise  revenue  by  levy- 
ing and  collecting  a  license  tax  on  any  occupation  or  busi- 
ness ^^"*  within  the  limits  of  the  city  or  village,  and  regulate 
the  same  by  ordinance."  Similar  statutes  have  been  ap- 
proved by  this  court :  Western  Union  Tel.  Co.  v.  City  of  Fre- 
mont, 39  Neb.  692,  58  N.  W.  415,  26  L.  R.  A.  698,  and  cases 
there  cited. 

The  defendant  contends  that  practicing  medicine  is 
neither  a  business  nor  an  occupation,  but  a  profession ;  that, 
since  the  statute  and  the  ordinance  are  silent  concerning 
professions,  the  tax  sought  to  be  collected  is  void.  The  word 
"occupation"  is  a  generic  term:  Schuchardt  v.  People,  99 
111.  501,  39  Am.  Rep.  34.  An  occupation  is  "that  to  which 
one's  time  and  attention  are  habitually  devoted;  habitual 
or  stated  employment;  vocation;  calling;  trade;  business": 
Century  Dictionary.  And  a  vocation  is  defined  in  the  same 
dictionary  as  "employment;  occupation;  avocation;  calling; 
business ;  trade ;  including  professions  as  well  as  mechanical 
occupations."  In  Thesaurus  (March)  Dictionary  of  the 
English  Language  the  word  "profession"  is  defined  as  "the 
occupation,  if  not  agricultural,  mechanical,  or  the  like,  which 
one  follows":  See,  also,  Webster's  Dictionary.  In  our 
opinion  a  physician  practicing  medicine  as  a  business  is  en- 
gaged in  an  occupation  within  the  meaning  of  the  statute, 
and  the  plaintiff  under  the  legislative  grant  of  authority  had 
power  to  levy  and  collect  a  tax  upon  the  defendant's  occu- 
pation or  business:  Lent  v.  Portland,  42  Or.  488,  71  Pac.  645. 

2.  The  defendant  argues  that  the  plaintiff  may  only  li- 
cense such  vocations  as  it  may  regulate  in  the  exercise  of 
the  police  power,  and  that  the  practice  of  medicine  is  not 
subject  to  such  regulations.  The  statute  authorizes  the 
imposition  of  occupation  taxes  for  the  purpose  of  raising 
revenue.  The  taxing  power,  therefore,  is  the  source  of  the 
plaintiff's  authority  to  demand  from  the  defendant  the  tax 
in  question.  The  power  of  the  legislature  to  raise  revenue 
by  levying  a  license  tax  upon  occupations  is  elaborately  dis- 
cussed and  definitely  determined  in  Rosenbloom  v.  State,  64 
Neb.  342,  89  N.  W.  1053,  57  L.  R.  A.  922.  See,  also,  State 
V.  Boyd,  63  Neb.  829,  89  N.  W.  417,  58  L.  R.  A.  108.  The 
question  is  no  longer  an  open  one  in  this  state.  The  ordi- 
nance imposes  a  uniform  tax  upon  the  occupation  ^^^  of 
practicing  medicine  in  the  village  of  Dodge.  Tliere  is  no 
suggestion  that  the  amount  is  excessive,  nor  would  the  rec- 
ord support  that  contention  if  made. 

There  is  no  error  in  tlie  record,  and  the  judgment  of  the 
district  court  is  affirmed. 
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The  Constitutionality  of  License  Taxes  on  Physicians  and  Surgeons 
is  discussed  in  the  note  to  Hager  v.  Walker,  129  Am.  St.  Kep.  293. 
It  is  an  attribute  of  sovereignty  to  tax  occupations  for  the  purpose 
of  raising  revenue,  and  a  tax  may  be  imposed  in  the  form  of  a  license 
fee:  Seattle  v.  Dencker,  58  Wash.  501,  137  Am.  St.  Rep.  1076.  Under 
the  statutes  of  Michigan,  a  city  of  the  fourth  class  may  impose  license 
fees  for  revenue  on  transient  tradesmen:  People  v.  Grant,  157  Mich. 
24,  133  Am,  St.  Eep.  329. 


OTTO  V.  CHICAGO.  BURLINGTON  AND  QUINCY  RAIL- 
WAY COMPANY. 

[87  Neb.  503,  127  N.  W.  857.] 

CAE.RIEE — Duty  to  Stock  Shipper  on  Freight  Train. — A  stock 
shipper,  riding  on  a  freight  train  for  the  purpose  of  caring  for  his 
shipment  of  livestock,  is  entitled  to  the  highest  degree  of  care  and 
protection  consistent  with  the  proper  and  careful  operation  of  the 
train  and  with  that  means  or  method  of  transportation,     (p.  498.) 

CAREIER — I5uty  to  Passenger  Leaving  Train  in  Darkness. — 
When  such  a  passenger  is  compelled,  by  an  attack  of  illness,  to  leave 
the  train  at  his  first  opportunity,  which  fact  is  known  to  the  con- 
ductor and  those  in  charge  of  the  train,  it  is  negligence  for  them  to 
knowingly  permit  him  to  leave  the  way-car  while  it  is  standing  on 
an  open  bridge  or  trestle  at  a  time  when  it  is  so  dark  that  he  is 
unable  to  see  his  surroundings  or  ascertain  the  danger,     (p.  498.) 

CABEIER — Negligence  of  Passenger  Leaving  Train  in  Dark- 
ness.— The  question  as  to  whether,  under  such  circumstances,  the  pas- 
senger was  guilty  of  contributory  negligence  is  a  proper  one  for  the 
determination  of  the  jury.     (p.  499.) 

INSTRUCTIONS— Refusal  of  Additional  Instructions. — Where 
the  trial  court  has,  on  his  own  motion,  fully  and  fairly  instructed 
the  jury  upon  all  of  the  issues  and  the  law  of  the  case,  it  is  not  error 
to  refuse  to  give  additional  instructions  requested  by  the  parties, 
(p.  499.) 

(Syllabi  by  the  court.) 

James  E.  Kelby,  H.  F.  Rose  and  Frank  E.  Bishop,  for  the 
appellant. 

Reavis  &  Reavis,  for  the  appellee. 

^O'*  BARNES,  J.  From  a  verdict  and  jud,s:ment  in  favor 
of  the  plaintiff  in  an  action  for  personal  injuries,  the  defend- 
ant has  appealed. 

It  appears  that  on  the  thirteenth  day  of  December,  1907, 
the  plaintiff  shipped  two  carloads  of  hogs  over  the  defend- 
ant's railroad  from  Verdon,  Nebraska,  to  Kansas  City, 
Missouri.  As  is  customary  in  such  cases,  plaintiff  was  fur- 
nished with  transportation  to  enable  him  to  accompany  and 
care  for  his  stock  shipment.  It  may  be  stated  at  the  outset 
that  under  his  contract  for  transportation  he  was  not  entitled 
to  the  full  mea.sure  of  care  and  protection  which  the  law 
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v.'onld  afiorfl  him  had  he  been  traveling  on  one  of  defend- 
ant's rejjnlar  passenijer  trains;  but  he  was,  while  accompany- 
ing^ his  stock  on  defendant's  freight  train,  entitled  to  receive 
the  highest  degree  of  care  and  protection  from  the  defend- 
ant's servants  and  agents  consistent  with  the  nature  of  the 
train  on  which  he  was  riding,  and  its  proper  and  careful 
operation. 

The' train  left  the  village  of  Verdon  at  8  o'clock  in  the 
evening,  and  reached  a  point  in  the  vicinity  of  the  village 
of  Nodaway  about  3  o'clock  the  next  morning.  Before 
reaching  Nodaway  the  plaintiff  had  an  attack  of  sudden 
illness,  and  sought  for  a  closet  in  the  way-car,  and,  find- 
ing none,  he  informed  the  conductor  of  his  condition  and  his 
necessity,  and  was  told  that  the  train  would  reach  Noda- 
way in  about  fifteen  minutes,  where  it  would  stop  long 
enough  for  him  to  get  off.  After  the  lapse  of  about  fifteen 
minutes  the  train  whistled  and  came  to  a  stop.  The  plaintiff 
^5**'  then  asked  the  conductor  if  this  was  Nodaway,  and  was 
told  that  it  was.  "When  the  train  stopped  the  brakeman 
took  his  lantern  and  left  the  car,  passing  out  of  the  rear 
door  and  closing  it  after  him.  About  two  or  three  minutes 
thereafter  the  plaintiff  followed  him.  It  appears  that  the 
train  was  not  at  Nodaway  station,  but  had  stopped  short 
of  that  point  because  another  train  ahead  had  not  cleared 
the  block  signal.  The  brakeman  was  aware  of  that  fact, 
and  says  he  left  the  train  to  go  back  and  flag  any  other  train 
which  might  have  been  approaching  from  the  rear,  and  his 
knowledge  must  be  imputed  to  the  defendant.  When  the 
plaintiff  reached  the  rear  platform  of  the  car  he  took  hold 
of  the  railing,  descended  the  steps,  took  one  additional  step, 
and  alighted  upon  what  he  supposed  was  the  roadbed.  He 
says  he  saw  what  he  took  to  be  the  brakeman 's  lantern; 
he  then  advanced  an  additional  step,  and  landed  in  the  bed 
of  a  river  some  thirty  feet  below ;  the  way-car  having  stopped 
on  an  open  bridge  or  trestle  which  there  spanned  the  stream. 
It  further  appears  that  the  night  was  pitch  dark;  that  it  was 
snowing  or  sleeting,  so  it  was  impossible  for  the  plaintiff  to 
see  the  situation  or  ascertain  the  danger  there  existing.  The 
brakeman  testified  that,  by  the  light  of  his  lantern,  he  saw 
the  plaintiff  come  out  of  the  car  and  descend  the  steps  onto 
the  bridge;  that  he  called  out  to  warn  him  of  the  danger. 
It  seems  clear,  however,  that  either  the  plaintiff  did  not 
hear  him,  or  that  the  warning  came  too  late  to  be  of  any 
avail.  The  foregoing  statement  fairly  reflects  the  undis- 
puted facts  of  this  case,  and  it  is  the  defendant's  first  con- 
tention that  they  fail  to  show  such  negligence  on  its  part 
as  will  entitle  the  plaintiff  to  recover  for  the  injuries  which 
it  must  be  conceded,  he  thereby  sustained. 

Am.  St.  Rep.,  Vol.  138 — 33 
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For  the  following  reasons,  we  are  of  opinion  that  this  con- 
tention should  not  be  upheld.  The  plaintiff  was  a  passenger 
being  transported  on  the  defendant's  freight  train,  and  as 
such  was  entitled  to  the  highest  degree  of  care  and  protec- 
tion from  defendant's  agents  and  servants  consistent  with 
the  proper  operation  of  its  train  and  that  ^^®  method  of 
transportation.  En  route  it  became  absolutely  necessary  for 
him  to  leave  the  train.  This  the  conductor  of  the  train  well 
knew.  Having  such  knowledge,  he  informed  the  plaintiff 
that  the  next  stop  was  Nodaway,  and  that  the  train  would 
stop  long  enough  to  enable  him  to  alight  and  attend  to  the 
call  of  nature.  As  above  stated,  when  the  train  stopped  the 
conductor  knew,  or  was  charged  with  the  knowledge,  that 
they  had  not  reached  Nodaway  station,  and  it  was  his  duty 
to  so  inform  the  plaintiff.  Knowing  that  the  plaintiff  was 
about  to  leave  the  car,  the  conductor  should  have  notified 
him  of  his  danger  and  warned  him  to  look  out  for  a  safe 
place  to  alight.  Not  only  was  this  the  duty  of  the  conductor, 
but  a  due  regard  for  the  safety  of  human  life  and  limb  should 
have  impelled  him  to  have  exercised  at  least  some  reasonable 
precaution  for  the  welfare  of  his  passenger.  This  he  did  not 
do,  but  allowed  the  plaintiff  to  go  forth  into  the  darkness, 
following  the  brakeman,  without  consideration,  or  warning 
of  any  kind.  We  are  therefore  of  opinion  that  his  conduct 
constituted  such  negligence  as  entitles  the  plaintiff  to  re- 
cover. 

It  is  strenuously  contended,  however,  that  plaintiff  was 
guilty  of  contributory  negligence,  and  therefore  the  verdict 
and  judgment  in  his  favor  cannot  be  sustained.  Many  cases 
are  cited  by  counsel  for  defendant  in  support  of  this  conten- 
tion. Among  them  we  find  Chicago  etc.  R.  Co.  v.  Martelle, 
65  Neb.  540,  91  N.  W.  364,  and  Chicago  etc.  R.  Co.  v.  Mann, 
78  Neb.  541,  111  N.  W.  379,  decided  by  this  court.  In  the 
Martelle  case  the  plaintiff  jumped  from  a  rapidly  moving 
train,  while  in  the  Mann  case  the  plaintiff,  in  attempting  to 
board  a  freight  train,  under  an  agreement  to  do  so  at  his 
own  risk,  fell  into  a  properly  constructed  ash-pit.  It  was 
therefore  rightly  held  in  both  cases  that  there  could  be  no 
recovery.  We  have  examined  the  cases  cited  from  other 
jurisdictions  and  are  satisfied  that  they  are  all  distinguish- 
able from  the  case  at  bar.  In  this  case  it  appears,  without 
dispute,  that  the  plaintiff's  condition  made  it  imperative  for 
him  to  leave  the  train  at  the  fii-st  opportunity.  ^^'  Ilis 
urgent  necessity  compelled  haste,  and  he  had  been  given  per- 
mission by  the  conductor  to  alight  from  the  way-car  at  the 
very  time  he  made  the  attempt  to  do  so.  Again,  the  brake- 
man  had  preceded  him,  and  when  he  reached  the  platform 
of  the  car  he  saw  what  he  took  to  be  the  brakeman 's  lantern 
some  little  distance  away.  Therefore,  he  had  the  riglit  to 
assume  that  the  car  was  standing  at  a  place  where  it  would 
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be  safe  for  hiim  to  alight.  It  also  appears  that,  notwith- 
standing  his  haste,  he  exercised  at  least  some  degree  of  cau- 
tion, for  he  says  that  when  he  left  the  steps  he  kept  hold 
of  the  railing  of  the  car  until  his  foot  rested  upon  what 
seemed  to  him  to  be  the  solid  roadbed.  Being  thus  assured 
of  his  footing,  he  let  go  of  the  railing,  took  a  second  step, 
and  fell  from  the  open  bridge  or  trestle  to  the  bed  of  the 
^stream  below.  Under  such  circumstances  we  are  of  opinion 
that  the  question  of  contributory  negligence  was  one  for  the 
determination  of  the  jury,  and,  both  of  the  foregoing  ques- 
tions having  been  properly  submitted  to  them,  we  should  not 
disturb  their  verdict. 

Finally,  it  is  contended  that  the  district  court  erred  in 
giving  paragraphs  1  to  5  of  his  instructions  to  the  jury,  and 
in  refusing  to  give  instructions  numbered  4,  5  and  6,  tendered 
and  requested  by  the  defendant.  Without  discussing  these 
several  assignments  separately,  it  is  sufficient  to  say  that 
we  have  carefully  considered  them,  and  are  of  opinion  that 
the  trial  court  did  not  err  in  giving  and  refusing  instruc- 
tions. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  affirmed. 


As  to  the  Liability  of  a  Railway  Company  to  a  Passenger  Leaving  a 
train  at  a  place  other  than  the  regular  station,  see  New  York  etc. 
Ry.  Co.  V.  Doane,  115  Ind.  435,  7  Am.  St.  Rep.  451;  Stutz  v.  Chicago 
etc.  Ry.  Co.,  73  Wis.  147,  9  Am.  St.  Rep.  769;  Kansas  City  etc.  Ry. 
Co.  V.  Parker,  69  Ark.  401,  86  Am.  St.  Rep.  205;  Ouellette  v.  Grand 
Trunk  Ry.  Co.,  106  Me.  153,  ante,  p.  340;  St.  Louis  etc.  Ry.  Co.  v. 
Bragg,  69  Ark.  402,  86  Am.  St.  Rep.  206.  When  the  name  of  a  station 
is  called,  and  soon  thereafter  the  train  is  brought  to  a  standstill,  a 
passenger  may  reasonably  conclude  that  it  has  stopped  at  the  station, 
and  endeavor  to  alight,  and  may  recover  if  injured  in  his  attempt 
to  do  so,  unless  the  circumstances  and  indications  are  such  as  to 
render  it  manifest  that  the  train  has  not  reached  the  usual  and  proper 
landing-place:  Smith  v.  Georgia  Pac.  Ry.  Co.,  88  Ala.  538,  16  Am.  St. 
Rep.  63.  And  when  in  an  action  against  railroad  company  for  in- 
juries received  by  one  in  alighting  from  a  freight  train  on  which  he 
was  regularly  received  and  traveling  as  a  passenger,  it  appears  that 
the  train  was  not  stopped  at  the  usual  place,  where  it  was  safe  for 
passengers  to  alight,  but  at  an  unusual  place,  where  it  was  unsafe 
and  dangerous,  and  where  the  regular  station  was  announced,  thereby 
inviting  the  party  injured,  nothing  to  the  contrary  appearing,  to  get 
off  when  and  where  it  stopped,  and  the  night  was  very  dark,  and 
passengers  in  the  caboose  could  not,  for  that  reason,  see  the  danger, 
and  the  conductor,  on  leaving  the  caboose  with  the  light,  could  or 
miglit  have  seen  it,  his  failure  to  warn  and  inform  the  passengers 
of  the  danger  was  gross  negligence,  for  which  the  company  is  liable: 
McGee  v.  Missouri  Pac.  Ry.  Co.,  92  Mo.  208,  1  Am.  St.  Rep.  706. 

Tlie  Liability  of  a  Railway  Company  to  a  Person  Riding  on  a  Drover's 
pass  for  the  purpose  of  taking  care  of  his  stock  on  the  train  is  dis- 
cussed in  the  note  to  Illinois  Cent.  R.  R.  Co.  v.  O'Keefe,  61  Am.  St. 
Rep.  89.  According  to  Illinois  Cent.  R.  R.  Co.  v.  Beebe,  174  111.  13.. 
66  Am.  St.  253,  one  riding  on  a  drover's  pass  in  the  charge  of  live- 
stock shipped  by  liini  is  a  passenger  for  hire,  and  as  such  entitled  tO' 
recover  if  injured  through  the  negligence  of  the  railway  corporationi 
or  its  employees. 
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HENTON  V.  SOVEREIGN  CAMP  OF  THE  WOODMEN 
OP  THE  WORLD. 

[87  Neb.  55S,  127  N.  W.  869.] 

FRATERNAIi  INSUEANCE— Reinstatement  Tay  Clerk  of  IiOcal 
Camp. — Where  the  by-laws  of  a  fraternal  beneficiary  association  au- 
thorize the  clerk  of  a  local  camp  to  collect  arrearages  from  members 
who  have  been  suspended  for  nonpayment  of  assessments,  to  restore 
their  names  to  the  membership  list,  and  to  report  reinstatements  to 
the  sovereign  camp,  he  is  the  agent  of  the  association  in  performing 
those  duties,     (p.  502.) 

FRATERNAL  INSURANCE  —  Reinstatement  Without  Health 
Certificate. — A  fraternal  beneficiary  association  may  be  bound  by  the 
action  of  a  local  camp  clerk  who  collects  arrearages  from  a  member 
suspended  for  nonpayment  of  assessments  and  restores  his  name  to 
the  membership  list  without  demanding  or  receiving  a  health  certifi- 
cate required  by  the  by-laws,  where  the  clerk  acts  with  full  knowl- 
edge that  the  member  is  sick  at  the  time,  and  where  there  is  no  fraud 
on  the  latter's  part.     (p.  503.) 

APPEAL — Request  for  Direct  Verdict — Review. — Where  both 
parties,  at  the  close  of  the  evidence,  request  a  peremptory  instruction, 
and  a  verdict  is  directed  in  favor  of  plaintiff,  the  action  of  the  trial 
court  in  declining  to  submit  issues  of  fact  to  the  jury  presents  no 
question  for  review  in  the  appellate  court,  (p.  503.) 
(Syllabi  by  the  court.)' 

Arthur  H.  Burnett,  Matthew  Gering  and  A.  G.  Ellick,  for 
the  appellant. 

A.  L.  Tidd,  for  the  appellee. 

^^^  ROSE,  J.  This  is  a  suit  on  a  fraternal  beneficiary  cer- 
tificate issued  May  7,  1906,  by  defendant  to  W.  E.  Henton, 
who  died  March  7,  1907.  Plaintiffs  are  his  widow  and 
orphans.  They  were  named  as  beneficiaries  in  his  certificate, 
which,  if  enforceable,  obligates  defendant  to  pay  them  seven 
hundred  and  fifty  dollars  and  to  expend  one  hundred  dollars 
for  a  monument  at  assured 's  grave.  Plaintiffs  recovered 
judgment  for  the  full  amount  of  their  claim,  and  defendant 
has  appealed. 

^^'"^  The  Sovereign  Camp  of  the  Woodmen  of  the  World  is 
in  Omaha.  Assured  was  a  member  of  the  local  or  subordinate 
camp  at  Plattsmouth.  To  retain  his  membership  and  keep  hi::! 
insurance  in  force  he  was  required  to  pay  monthly  assess- 
ments of  two  dollars  and  fifteen  cents  each.  The  assessment 
for  each  month  was  payable  on  or  before  the  first  day  of  the 
month  following.  For  failure  of  a  member  to  make  payment 
within  that  time,  a  by-law  provides  that  "he  shall  stand  sus- 
pended, and  during  such  suspension  his  beneficiary  certifi- 
cate shall  be  void."  It  is  admitted  in  the  answer  that  the 
insurance  was  in  force  during  January,  1907,  though  the 
proof's  do  not  show  the  payment  of  the  assessments  for  De- 
cember,  1906,   and  January,   1907,   until   the   latter  part   of 


Sept.  1910.]     Henton  v.  Sovereign  Camp  W.  0.  W.        501 

February.  There  is  evidence  to  sustain  a  finding  that  those 
assessments  were  paid  to  the  clerk  of  the  local  camp  about  ten 
days  before  the  death  of  assured,  and  that  on  March  7,  1907, 
before  his  death,  the  February  assessment  was  also  paid  to 
the  clerk.  The  December  and  January  asses.sments  were 
paid  by  a  son  of  assured  after  the  latter  had  been  suspended 
for  nonpayment  of  the  January  assessment.  Assured 's 
brother  in  law  paid  the  February  assessment  by  check. 

Defendant  denies  liability  on  the  ground  that  assured,  after 
he  had  been  suspended,  was  never  reinstated.  This  defense 
is  based  on  the  following  propositions :  Assured  was  presumed 
to  know  the  laws  of  the  association  and  the  limitations  they 
impose  upon  officers  and  members  of  the  local  camp.  He  had 
been  suspended  more  than  ten  days  when  the  January  assess- 
ment was  paid.  Thereafter  he  could  only  be  reinstated  by 
paying  all  arrearages  and  complying  with  a  by-law  which  re- 
quired him  to  deliver  to  the  clerk  a  signed  statement  that  he 
was  in  good  health.  Such  a  certificate  was  never  furnished. 
When  the  arrearages  were  paid  defendant  was  afflicted  with 
the  malady  which  resulted  in  his  death,  and  for  that  reason 
he  could  not  be  reinstated.  The  local  officers  had  no  author- 
ity to  waive  the  health  certificate  or  other  requirements  of  the 
by-laws.  The  points  of  law  involved  in  the  position  taken  by 
defendant  ^^*  are  ably  argued.  It  is  contended  that  in  ac- 
cepting the  payments,  after  assured  had  been  delinquent  more 
than  ten  days,  the  clerk  of  the  local  camp  was  the  agent  of 
assured.  In  addition  to  its  constitution  and  by-laws  defend- 
ant relies  on  the  following  language,  which  is  copied  from  the 
clerk's  receipt:  "If  any  part  of  the  above  amount  is  paid  for 
the  purpose  of  reinstating  the  sovereign  so  paying,  it  is  re- 
ceived upon  the  condition  and  agreement  that  I  receive  and 
hold  the  same  in  trust  for  him  pending  the  necessary  action 
upon  his  application  for  reinstatement,  and  that  he  has  no 
claim  upon  the  order  until  such  application  is  accepted  in 
accordance  with  the  constitution  and  laws.  If  such  applica- 
tion is  not  accepted,  the  above  sum  to  be  refunded." 

The  evidence  tends  to  show  these  facts:  Assured 's  suspen- 
sion and  reinstatement  were  entered  on  the  records  of  the 
local  camp  and  reported  to  the  sovereign  camp.  Afterward 
the  latter  received  and  audited  the  payments  of  the  Decem- 
ber and  January  assessments,  and  no  effort  was  made  to 
return  them  until  April,  1907.  The  delinquent  payments 
were  returned  by  defendant  to  the  local  clerk,  but  he  did  not 
tender  them  back  to  plaintiffs,  and  they  were  never  refunded, 
though  there  is  in  the  record  an  offer  by  defendant  to  return 
them.  Nothing  was  said  about  the  health  certificate  when  the 
clerk  collected  the  arrearages,  and  no  request  for  it  was  ever 
made.  Fraud  on  the  part  of  assured  is  not  shown.  The 
clerk  knew  of  assured 's  illness,  and  had  previously  reported 
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the  fact  to  the  local  camp  at  a  regular  meeting.  Before  the 
February  assessment  was  paid  inquiry  was  made  of  the  clerk 
as  to  assured 's  standing,  and  he  replied:  "He  owes  one  assess- 
ment and  had  better  pay  it." 

Under  these  circumstances,  was  the  district  court  justified 
in  holding  that  the  health  certificate  and  forfeiture  were 
waived?  Defendant's  by-laws  require  members  to  pay  each 
assessment  and  all  arrearages,  in  oases  of  suspension  and  rein- 
statement, to  the  clerk  of  the  local  camp,  who  is  required  to 
forward  the  funds  to  the  sovereign  ^^^  camp.  Transactions 
essential  to  the  reinstating  of  a  member  who  has  been  sus- 
pended for  nonpayment  of  assessments  must  be  conducted 
with  the  clerk  of  the  local  camp.  The  by-laws  provide: 
"Should  a  suspended  member  pay  all  arrearages  and  dues  to 
the  clerk  of  his  camp  within  ten  days  from  the  date  of  his 
suspension,  and  if  in  good  health  and  not  addicted  to  the  ex- 
cessive use  of  intoxicants  or  narcotics,  he  shall  be  restored  to 
membership  and  his  beneficiary  certificate  again  become  valid. 
After  the  expiration  of  ten  days  and  within  three  months 
from  the  date  of  suspension  of  a  suspended  member,  to  rein- 
state he  must  pay  to  the  clerk  of  his  camp  all  arrearages  and 
dues  and  deliver  to  him  a  written  statement  and  warranty 
signed  by  himself  and  witnes.sed  that  he  is  in  good  health, 
and  not  addicted  to  the  excessive  use  of  intoxicants  or  nar- 
cotics, as  a  condition  precedent  to  reinstatement,  and  waiving 
all  rights  thereto,  if  such  written  statement  and  warranty  be 
untrue."  The  penalty  imposed  upon  a  clerk  for  reinstating 
a  member  whose  health  is  at  the  time  impaired  is  suspension 
from  office  and  expulsion  from  the  camp.  It  seems  clear, 
therefore,  that  the  clerk  is  the  agent  of  defendant  in  receiv- 
ing arrearages  and  in  reinstating  members:  Prinsfle  v.  ]\Iod- 
ern  Woodmen  of  America,  76  Neb.  384,  107  N.  W.  756,  113 
N.  W.  231 ;  Soehner  v.  Grand  Lodge,  Order  of  Sons  of  Her- 
man, 74  Neb.  399,  104  N.  W.  871.  Under  the  facts  disclosed 
the  clerk  did  not  devest  himself  of  such  agency  by  the  form 
or  terms  of  the  receipt  quoted.  The  effect  of  the  clerk' 4 
agencv  is  stated  in  Pringle  v.  IModern  Woodmen  of  America. 
76  Neb.  384,  107  N.  W.  756,  113  N.  W.  231.  as  follows:  "In 
Modern  W^oodmen  of  America  v.  Colman,  68  Neb.  660.  94  N. 
W.  814,  96  N.  W.  154,  we  held  that  a  forfeiture  incurred  by 
the  holder  of  a  life  insurance  policy  or  contract  is  waived,  if 
the  company,  with  knowledge  of  the  facts,  subsequently  col- 
lects premiums,  dues  or  assessments  on  account  of  the  con- 
tract, and  retains  them,  without  objection,  until  after  the 
death  of  the  insured ;  that  it  is  the  duty  of  the  agent  to  make 
known  to  his  principal  all  facts  concerning  the  service  in 
which  he  is  engaged  that  come  to  his  knowledge  in  the  course 
of  his  emfjloyment,  and  this  ^^^*  duty  he  is.  in  a  sul)S('(iiu'nt 
action  between  his  principal  and  a  third  person,  conclusively 
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presumed  to  have  performed.  This  is  the  foundation  of  the 
rule,  necessary  to  public  safety,  that  notice  to  an  aofent  in 
the  course  of  his  employment  is  notice  to  his  principal." 

The  apfenc}'  of  the  clerk  of  one  of  defendant's  local  camps 
M'as  considered  in  Frame  v.  Sovereign  Camp  W.  0.  W.,  67 
Mo.  APP-  127.  The  report  of  the  case  shows  that  a  member 
in  arreare  took  sick  Sunday,  and  died  Wednesday,  following. 
A  relative  went  to  the  clerk  of  the  local  camp  Sunday,  re- 
ported the  sickness,  paid  the  delinquent  assessments,  and 
obtained  a  certificate  of  reinstatement.  The  language  of  the 
court  follows:  "The  result  of  our  views  on  this  branch  of 
the  case  is  this :  That  if  the  clerk  of  the  local  camp,  with 
knowledge  of  the  condition  of  the  delinquent  and  suspended 
member,  receives  his  dues  and  reinstates  him  in  the  frater- 
nity, it  is,  in  the  absence  of  fraud  or  collusion,  binding  on  the 
order;  and  that  such  order  cannot  after  such  action,  if  it 
turns  out  that  the  delinquent  afterward  dies  of  the  sickness 
with  which  he  was  known  to  be  afflicted  when  reinstated,  re- 
pudiate the  action  of  its  constituted  agent.  The  matter  of 
accepting  arrearages  and  reinstating  members  was  intrusted 
to  the  clerk,  and  his  action  on  such  matter,  when  taken  in 
good  faith,  binds  his  principal,  as  in  other  cases  of  principal 
and  agent."  This  is  in  harmony  with  the  views  expressed 
in  Pringle  v.  ]\Iodern  Woodmen  of  America,  76  Neb.  384,  107 
N.  W.  756,  113  N.  W.  231.  Adherence  to  the  principle  an- 
nounced in  the  case  last  cited  requires  the  approval  of  the 
finding  in  favor  of  plaintiffs  in  the  present  case. 

At  the  close  of  the  evidence  both  parties  requested  a  per- 
emptory instruction,  and  a  verdict  was  directed  in  favor  of 
plaintiffs.  It  follows  that  the  action  of  the  trial  court  in  de- 
clining to  submit  issues  of  fact  to  the  jury  presents  no  ques- 
tion to  this  court  for  review,  though  assailed  as  erroneous: 
Dorsey  v.  Wellman,  85  Neb.  262.  122  N.  W.  989 ;  Segear  v. 
W^steott,  83  Neb.  515,  120  N.  W.  570. 

^^"^  No  error  has  been  found  in  the  record,  and  the  judg- 
ment is  affirmed. 

Root,  J.,  not  sitting. 


On  the  Tiight  of  an  Insured  Person  to  'Reinstatement  after  a  suspen- 
sion or  forfeiture  of  his  policy,  and  the  effect  of  such  reinstatement, 
see  the  note  to  Lake  v.  Minnesota  etc.  Assn.,  52  Am.  St.  Rep.  577; 
Pacific  Mut.  Life  Ins.  Co.  v.  Galbraith,  1L5  Tenn.  471,  112  Am.  St. 
Kep.  862.  A  provision  in  a  policy  of  life  insurance  that  delinquent 
members  may  be  reinstated  if  approved  by  the  medical  director  and 
jiresident,  by  givinjj  reasonal)le  assurance  that  they  are  in  continued 
good  health,  is  valid  and  reasonable,  and  the  required  approval  is  not 
merely  a  ministerial  act,  but  involves  the  exercise  of  judgmont  and 
discretion:  Lane  v.  Fidelitv  Mut.  Life  Ins.  Co.,  142  N.  C.  55,  115  Am. 
St.   Rep.  729. 

The  Wciirer  of  Conditions  in  In.svrance  Policies  h)/  Agents  of  tlie  in- 
surer is  discussed  in  the  note  to  Joimson  v.  Aetna  Ins.  Co.,  1U7  Am. 
St.  Rep.  99. 
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In  re  JURGENS. 

[87  Neb.  571,  127  N.  W.  885.] 

HOMESTEAD  —  Assignment  to  Widow  —  Determination  of 
Value. — In  assigning  a  homestead  to  the  widow  of  an  intestate,  where 
the  estate  owes  no  debts,  the  value  of  their  homestead  as  owned  and 
occupied  by  them  at  the  time  of  the  death  of  the  husband  should  be 
adopted  in  fixing  the  extent  thereof;  and  its  enhanced  value  created 
by  the  industry  and  economy  of  the  applicant  should  not  be  con- 
sidered,    (pp.  505,  506.) 

(Syllabus  by  the  court.) 

G.  W.  Prather,  for  the  appellant. 

F.  L.  Carrico  and  Hague  &  Anderbery,  for  the  appellee. 

^'^^  BARNES,  J.  This  was  an  application  by  Anna  C. 
Jurgens,  widow  of  Heinrich  J.  Jurgens,  to  assign  to  her  a 
homestead  out  of  the  lands  of  her  deceased  husband.  The 
county  court  denied  her  application,  and  on  appeal  to  the  dis- 
trict court  for  Franklin  county  there  was  a  finding  that  at 
the  time  of  the  death  of  said  Heinrich  J.  Jurgens  the  said 
above-described  real  estate  did  not  exceed  in  value  the  sum 
of  two  thousand  dollars  above  the  liens  and  encumbrances 
thereon,  and  the  following  judgment  was  rendered:  "It  is 
therefore  ordered,  adjudged  and  decreed  that  said  above  de- 
scribed real  estate,  to  wit,  the  northeast  quarter  of  section  10, 
township  14,  range  16  west  of  the  sixth  P.  M.  in  Franklin 
county,  Nebraska,  be  and  the  same  is  hereby  assigned  to  the 
said  Anna  C.  Jurgens  for  and  during  the  term  of  her  natural 
life,  and  that  the  minor  heirs,  to  wit,  George  Jurgens,  Jurgen 
Jurgens,  Rezena  Jurgens,  Ona  Jurgens  and  Anna  Jurgens 
share  with  her  in  the  rents,  issues  and  profits  of  said  home- 
stead during  their  minority.  To  which  findings,  decree  and 
judgment  the  guardian  ad  litem  excepts."  From  that  order 
the  guardian  ad  litem  has  appealed  to  this  court. 

It  appears  that  in  the  month  of  October,  1899,  Heinrich  J. 
Jurgens  purchased  and  took  possession  of  the  east  half  of  sec- 
tion 10,  township  14  north,  of  range  16  west  of  the  sixth  P. 
M.  in  Franklin  county,  Nebraska,  under  a  contract  for  a  war- 
ranty deed,  the  purchase  price  being  eight  thousand  dollars, 
two  thousand  of  which  was  paid  at  that  time;  that  the  peti- 
tioner and  her  husband  selected  the  north  half  of  the  said 
tract,  the  same  being  the  land  now  in  question,  as  their  home- 
stead, and  resided  thereon  until  her  husband's  death,  which 
occurred  on  the  twenty-eighth  day  of  June,  1901 ;  that  at  that 
time  the  remainder  of  the  unpaid  purchase  price  of  the 
^''^  half  section  amounted  to  about  six  thousand  five  hundred 
dollars;  that  the  petitioner,  together  with  her  minor  children, 
have  resided  on  the  northeast  quarter  of  said  section  10  as 
their  homestead  continuously  until  the  present  timej  that  they 
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have  cultivated  and  improved  the  land,  and  by  their  industry 
and  economy  have  paid  the  remainder  of  the  purchase  price, 
together  with  other  debts  owing  by  the  deceased  at  the  time 
of  his  death,  amounting  to  about  seven  hundred  dollars;  that 
on  the  tenth  day  of  September,  1908,  the  widow  filed  her  peti- 
tion in  the  county  court  for  the  assignment  of  the  said  north- 
east quarter  of  said  section  as  her  homestead;  a  guardian  ad 
litem  was  appointed  for  the  minor  heirs,  and  upon  a  hearing 
before  the  county  judge  her  petition  was  denied,  and  she 
thereupon  prosecuted  an  appeal  to  the  district  court  where 
a  trial  resulted  in  the  order  and  judgment  above  quoted. 

It  is  now  contended  by  the  guardian  ad  litem  that  the  dis- 
trict court  erred  in  holding  that,  in  assigning  the  petitioner's 
homestead,  its  value  and  extent  should  be  determined  as  of 
the  date  of  the  death  of  her  husband,  and  this  is  the  main 
question  presented  for  our  determination.  By  the  terms  of 
section  17  of  the  homestead  act  (Laws  1879,  p.  57;  Comp. 
Stats.  1909,  c.  36),  the  land  in  question  in  this  case  descended 
in  fee  on  the  death  of  the  intestate  to  his  children,  subject  to 
the  life  estate  of  the  widow.  In  construing  the  provisions  of 
the  homestead  law  it  was  said  in  Re  Hadsall,  82  Neb.  587,  118 
N.  W.  331:  "The  title  to  the  lots  in  question  was  in  Henry 
B.  Hadsall  at  the  time  of  his  decease.  It  was  his  homestead. 
On  his  death  a  life  estate  therein  vested  in  his  widow,  the 
applicant  herein,  and  the  fee  vested  in  his  heirs  subject  to  the 
widow's  life  estate.  This  homestead  was  not  an  asset  of  the 
decedent's  estate  or  subject  to  administration,  and  we  are 
unanimous  in  the  opinion  that  all  claims  against  the  estate 
of  whatever  kind  or  nature  must  be  paid  out  of  the  assets 
belonging  to  the  estate."  It  seems  clear,  therefore,  that  the 
homestead  which  vests  at  the  death  of  an  intestate  in  the  sur- 
vivor for  life  is  the  identical  homestead  in  quantity  and 
^'*  value  defined  in  section  1  of  the  act  of  1879,  and  the  stat- 
ute recognizes  none  other. 

It  is  claimed,  however,  that  the  applicant  having  by  her 
industry  and  economy  paid  the  remainder  of  the  purchase  price 
of  the  half  section  of  land  of  which  her  husband  died  seised, 
together  with  the  other  debts  owing  by  his  estate,  and  hav- 
ing placed  valuable  improvements  on  that  portion  of  it  oc- 
cupied as  a  homestead,  thereby  materially  increasing  its  value, 
slie  is  not  entitled  to  have  the  whole  homestead  of  one  hun- 
dred and  sixty  acres  assigned  to  her,  and  that  she  is  only 
entitled  to  so  much  of  it  as  is  now  at  this  time  worth  two 
thousand  dollars.  We  do  not  think  this  view  should  be 
adopted.  The  law  is  well  settled  that,  if  a  creditor  of  the 
deceased  debtor  claims  that  the  homestead  exceeds  in  value 
the  statutorj^  amount,  its  worth  at  the  time  of  the  decedent's 
death  will  crovern:  21  Cvc.  576;  Parisot  v.  Tucker,  65  Miss. 
439.  4  South.  113:  MeLane  v.  Paschal,  74  Tex.  20,  11  S.  W. 
837.     AVe  are  of  opinion  that  the  same  rule  should  govern  in 
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the  matter  of  the  assignment  of  a  homestead  when  petitioned 
for  by  the  widow  of  an  intestate. 

It  is  further  contended  that  the  court  erred  in  refusing  to 
receive  evidence  of  the  amount  and  value  of  the  improve- 
ments placed  upon  the  land  by  the  petitioner,  but  in  view 
of  the  rule  above  announced,  such  evidence  was  clearly  im- 
material, and  the  court  did  not  err  in  excluding  it. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  affirmed. 


In  th€  Case  of  a  Proiate  Homestead  the  law  of  some  states  places 
no  limitation  on  the  value:  Estate  of  Levy,  141  Cal.  646,  99  Am.  St. 
Bep.  92. 

The  Faille  of  a  Homestead,  so  Far  as  Concerns  an  Alleged  'Release 
thereof  by  leasing  the  premises  for  the  purpose  of  prospecting  for 
oil  and  gas,  is  determinable  as  of  the  date  of  the  lease,  and  not  as 
of  the  time  when  gas  or  oil  is  discovered  by  the  lessees:  Bruner  v. 
Hicks,  230  111.  536,  120  Am.  St.  Eep.  332. 


WADE     V.     BEL!\rONT     IRRIGATING     CANAL     AND 
WATER-POWER   COMPANY. 

[87  Neb.  732,  128  N.  W.  514.] 

IRRIGATION  —  Breach  of  Contract  to  Furnish  Water  —  Dam>- 
ages. — In  an  action  for  damages  for  the  breach  of  a  contract  to  sup- 
ply water  for  irrigating  the  plaintiff's  lands,  where  it  appears  that 
the  land  is  unbroken  and  practically  unproductive  prairie,  if  the 
plaintiff  prevails,  he  can  only  recover  the  difference  between  the 
rental  value  of  said  land  with  water  according  to  the  terms  of  the 
contract  and  the  rental  value  without  such  water.  The  supposed 
value  of  what  the  land  might  have  produced  had  the  water  been  fur- 
nished is  too  remote,  speculative  and  conjectural,  (p.  508.) 
(Syllabus  by  the  court.) 

G.  J.  Hunt,  for  the  appellant. 

Williams  &  Williams  and  Wright,  Duffie  &  Wright  for  the 
appellee. 

'33  REESE,  C.  J.  Plaintiff  filed  his  petition  in  the  district 
court  alleging  that  the  defendant  is  a  corporation  organized 
under  the  laws  of  this  state  for  the  purpose  of  operating  an 
irrigating  canal  and  selling  the  water  for  irrigation;  that 
he  is  the  owner  of  the  southeast  quarter  of  the  northeast 
(piarter  and  the  northeast  quarter  of  the  southeast  quarter 
of  section  19.  township  18.  range  47,  in  Cheyenne  county, 
"said  land  being  located  under  and  susceptible  of  irrigation 
from  the  defendant's  canal";  that  on  the  thirtieth  day  of 
December,  1897.  he  purcha.sed  the  land  of  defendant,  with  the 
express   understanding   that   the   consideration   paid   for   the 
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land  "included  payment  for  two  forty-acre  tract  water  rights, 
the  water  under  said  contract  to  be  delivered  to  plaintiff 
from  said  canal,  for  which  water  rights  plaintiff  paid  de- 
fendant for  said  lands  and  said  water  rights  the  sum  of  eigh- 
teen hundred  dollars,"  and  in  consideration  of  the  further 
sum  of  two  dollars  defendant  executed  and  delivered  to  plain- 
tiff a-^' water  deed,"  a  copy  of  which  is  attached  to  the  peti- 
tion, and  by  which  defendant  agreed  to  furnish  the  necessary 
water  for  irrigating  said  land  during  each  and  every  irrigat- 
ing season  thereafter;  that  defendant  has  failed  and  neglected 
to  furnish  any  water  to  irrigate  said  land  for  the  year  1907, 
to  plaintiff's  damage  in  the  sum  of  eight  hundred  dollars,  for 
which  judgment  is  demanded.  The  defendant  answered  the 
petition,  denying  "that,  by  reason  of  defendant's  failure  to 
furnish  water  to  the  plaintiff  in  the  year  1907,  said  plaintiff 
has  been  damaged  in  the  sum  of  eight  hundred  dollars  or  in 
any  sum  whatever."  The  cause  was  tried  to  the  court  with- 
out the  intervention  of  a  jury,  the  finding  of  the  court  being 
in  favor  of  the  plaintiff,  and  the  assessment  of  his  damages 
in  the  sum  of  four  hundred  dollars,  for  which  judgment  was 
rendered.     Defendant  appeals. 

A  number  of  questions  are  presented  for  decision,  but  it 
is  thought  they  may  not  arise  again  in  another  trial,  and  one 
only  will  be  here  noticed,  and  that  one  is  as  to  the  proper 
measure  of  damages.  The  proof  showed  that,  prior  ''^"*  to 
the  year  1907,  the  land  had  not  been  irrigated  for  some  time 
and  no  crops  had  been  raised  upon  it;  that  plaintiff  desired 
it  to  be  irrigated  that  year  so  that  the  native  grasses  would 
grow  where  practically  none  had  grown  before.  The  land 
was  to  all  intents  and  purposes  wild  and  substantially  a  desert 
waste.  The  theory  of  plaintiff's  case  was  that  if  the  soil  could 
be  irrigated,  beginning  early  in  the  season,  the  moisture  would 
cause  the  spontaneous  growth  of  grama  grass  which  would 
within  a  short  time  develop  into  what  is  called  ' '  wheat  grass, ' ' 
and  from  which  a  cutting  could  be  had.  Neither  one  of  the 
grasses  named  was  growing  on  the  land,  except  on  one  or 
two  small  spots.  At  the  beginning  of  the  trial  plaintiff  was 
called  as  a  witness  in  his  own  behalf,  and  the  question  arose 
as  to  what  was  the  proper  measure  of  damages,  when  the 
(M)urt  announced  that  "the  damage  is  the  difference  between 
the  crop  actually  raised  and  what  would  have  been  raised 
if  water  had  been  supplied."  While  no  exception  was  taken 
to  the  ruling,  the  decision  caused  the  case  to  be  tried  upon  that 
issue,  and  the  question  is  presented  here.  As  we  view  the 
case,  there  can  be  no  doubt  but  that  the  learned  district  judge 
was  in  error  in  so  holding.  There  were  no  special  damages 
alleged  or  declared  upon  the  petition.  As  we  have  seen,  the 
nvennents  reach  only  to  the  fact  that  defendant  undertook 
to  furnish  water  sufficient  to  irrigate  the  land,  and  failed  to 
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do  so.  to  plaintiff's  damage.  Indeed,  it  is  quite  doubtful  if 
under  the  facts  of  the  case  any  allegations  could  be  made 
■which  would  admit  of  the  application  of  the  rule  stated  by 
the  court. 

In  Crow  V.  San  Joaquin  &  Kings  River  C.  &  I.  Co.,  130 
Cal.  309,  62  Pac.  562,  1058,  the  question  of  the  measure  of 
damages  for  failure  to  furnish  water  in  compliance  with  the 
contract  therefor  was  under  consideration.  The  trial  court 
admitted  evidence  to  the  effect  that  if  plaintiff  had  obtained 
the  water  to  which  he  was  entitled,  he  would  have  planted  a 
crop  of  alfalfa  from  which  he  would  have  realized  certain 
profits,  but  owing  to  his  failure  to  get  the  water,  he  did  not 
plant  the  alfalfa,  and  instructed  the  jury  that  the  "^'^^  plain- 
tiff was  entitled  to  recover  as  damages  the  profits  he  would 
have  realized  from  the  crops  of  alfalfa  that  he  would  have 
raised  on  the  land  had  water  been  furnished  by  defendant  as 
demanded  by  the  plaintiff,  less  the  cost  of  raising  and  caring 
for  the  crops,  and  less  what  the  land  actually  produced  dur- 
ing the  time  of  the  failure  to  supply  the  water.  The  court 
say:  "The  rule  embodied  in  the  instruction  of  the  court  and 
under  which  the  testimony  on  behalf  of  the  plaintiff  was  ad- 
mitted is  too  remote  and  speculative.  The  proper  measure 
of  damages  in  a  case  like  this  is  the  difference  between  the 
rental  value  of  the  land  with  water  and  its  rental  value  with- 
out it Conjecture  as  to  profits  of  the  kind  sought  here 

cannot  be  recovered  as  damages  in  such  cases;  they  must  be 
damages  capable  of  ascertainment  by  proof  to  a  reasonable 
certainty;  uncertain  and  speculative  profits,  which  might  or 
might  not  have  been  realized,  are  not  recoverable  in  such 
action."  This  rule  is  announced  in  Pallett  v.  Murphv.  131 
Cal.  192,  63  Pac.  366 ,  Northern  Colorado  Irr.  Co.  v.  Richards, 
22  Colo.  450,  45  Pac.  423,  Giles  v.  0 'Toole,  4  Barb.  261, 
City  of  Chicago  v.  Huenerbein,  85  111.  594,  28  Am.  Rep.  626, 
PoUitt  V.  Long,  58  Barb.  20,  Horres  v.  Berkeley  Chemical  Co., 
57  S.  C.  189,  35  S.  E.  500,  52  L.  R.  A.  36 ,  and  is  doubtless 
well  settled.  There  are  cases  holding,  and  perhaps  correctly, 
that  if  a  crop  is  planted  and  has  been  well  advanced  in 
growth  so  that  by  its  inspection  a  well-founded  opinion  can 
be  formed  as  to  what  the  crop  will  produce  if  permitted  to 
mature  according  to  the  usual  course  of  the  season,  such  evi- 
dence might  be  completed,  but  we  have  found  no  well-con- 
sidered case  where  the  rule  has  been  applied  to  a  case  like 
this.  The  difference  between  the  rental  value  of  the  land  with 
water  supply  and  its  rental  value  as  it  was  must  be  the  test. 

It  follows  that  the  judgment  of  the  district  court  must  be 
reversed  and  the  cause  remanded  for  further  proceedings, 
which  is  done. 


That  Damages  rrury  he  Tireovcrcd  for  ilw  Breach  of  a  Contraet  to  Fur- 
nish Water  for  irrigation  purj,uscs,   see   C'lague   v.   Tri-State  Laud   Co., 
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84  Neb.  499,  133  Am,  St.  Eep.  637;  Mathieu  v.  North  American  etc. 
Co.,  119  La.  896,  121  Am.  St.  Rep.  548. 

Where  Land  is  Wrongfully  Overflowed  so  as  to  Deprive  the  Owner  of 
its  use,  the  true  measure  of  damages  is  its  fair  rental  value,  and  not 
the  contingent  profits  of  crops  which  might  have  been  raised  on  it 
had  it  not  been  overflowed:  City  of  Chicago  v.  Huenerbein,  85  111. 
594,  28  Am.  fiep.  626. 
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REILLEY  V.  CURLEY. 

[75  N.  J.  Eq.  57,  71  Atl.  700.] 

ADJOINING  OWNERS— Regard  for  Rights  of  Each  Other. — 

While  one  is  entitled  to  enjoy  his  property  in  the  pursuit  of  a  lawful 
business,  still  he  must  conduct  it  with  due  regard  to  the  rights  of 
surrounding  property  owners.  When  it  creates  conditions  which  ren- 
der the  enjoyment  of  surrounding  properties  impossible,  equity  will 
restrain  the  persistent  pursuit  of  the  injury,      (p.  511.) 

NUISANCE. — A  Noise  may  Constitute  a  Nuisance  which  equity 
will  restrain,      (p.  511.) 

NUISANCE. — In  Determining  Whether  a  Noise  is  a  Nuisance, 
the  character  and  volume  of  the  noise,  the  time  and  duration  of  its 
occurrence,  the  place  where  it  occurs,  and  the  surroundings  thereof, 
;ire  the  important  and  determinative  features,      (p.  512.) 

NUISANCE. — Where  the  Noise  from  Machinery  used  in  de- 
positing stone  on  a  lot  in  a  residential  district  in  a  city  renders  it 
impossible  for  people  in  neighboring  houses  to  converse  or  use  their 
premises  for  customary  purposes,  each  operations  will  be  enjoined, 
(p.  513.) 

Ziegener  &  Lane,  for  the  complainants. 
Tumulty  &  Cutley,  for  the  defendants. 

"*«  GARRISON,  V.  C.  This  is  an  application  on  behalf  of 
Iieilley  and  three  other  complainants  against  Curley  and 
another  to  obtain  a  preliminary  injunction. 

The  bill  alleges  that  the  complainants  are  owners  or  occu- 
pants, or  both,  of  houses  in  Jersey  City,  in  the  neighborhood 
of  Baldwin,  Magnolia  and  Pavonia  avenues  and  West  and 
P^ast  streets;  that  this  is  a  strictly  residential  neighborhood; 
that  on  East  street,  Curley,  one  of  the  defendants,  has  leased 
from  Byron,  the  other  defendant,  two  lots  of  land  on  oppo- 
site sides  of  that  street;  that  he  is  engaged  in  hauling  to 
those  lots  loads  of  broken  stone;  that  these  stones  are  in 
what  are  termed  "boats";  that  on  the  lots  he  has  an  engine 
and  a  derrick  and  a  cable;  that  the  cable  is  hitched  to  the 
"boats"  and  they  are  drawn  up,  by  means  of  the  steam  en- 

(510) 
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gine,  to  the  top  of  the  pile  and  there  clumped ;  that  then  the^ 
cable  is  allowed  to  run  free  and  the  "boats"  are  lowered 
onto  the  wagons. 

It  is  charged  that  the  noise  attendant  upon  the  operation 
of  the  engine  and  cable  is  so  great  as  to  seriously  interfere 
with  the  dwellers  in  that  neighborhood,  and  is  a  nuisance. 

It  is^lso  charged  that  the  engine  is  a  second-hand  one. 
and  in  an  unfit  condition  to  be  used.  It  is  suggested  that  a 
muffler  could  be  used  upon  the  engine  so  as  to  minimize  the 
noise,  and  that  repairs  could  be  made  to  it  to  do  away  with 
some  of  its  present  defects,  which  defects  are  alleged  to  be 
one  of  the  causes  of  the  noise  complained  of. 

The  answering  affidavits  are  mainly  directed  to  proving- 
that  the  engine  was  the  one  ordinarily  used  for  such  opera- 
tions, and  that  no  more  noise  is  attendant  upon  its  operation 
than  is  usual  in  such  operations,  and  that  mufflers  are  not 
put  upon  such  engines,  and  that  no  repairs  are  necessary  to 
make  the  engine  a  proper  one  to  be  used  with  no  unneces- 
sary noise  in  this  business.  There  is  some  slight  attempt  to 
show  that  it  does  not  make  much  noise,  but  there  is  no  di- 
rect denial  of  the  allegations  of  the  witnesses  for  the  com- 
plainants that  much  noise  does  result  from  the  operation. 

An  opportunity  was  afforded  the  defendant  Curley  to  ex- 
periment ^^  with  a  muffler,  and  in  such  other  way  as  he 
might  think  fit  to  adopt,  but  the  proofs  show  that  he  did  not 
succeed  in  minimizing  the  volume  of  noise,  which  was  as 
great  as  theretofore. 

It  will  be  useful  to  consider  several  questions  of  law  before 
dealing  directly  with  the  case  at  bar. 

Since  the  defendant  Curley  is  hot  engaged  in  improving 
the  land  on  which  he  is  piling  the  stone,  but  is  merely  using 
the  land  as  a  storage  place  for  the  stone,  there  is  no  occasion 
for  the  application  of  the  principle  that  neighbors  must  en- 
dure the  usual  and  customary-  discomforts  arising  out  of  the 
improvement  by  one  of  liis  property. 

The  first  question  relates  to  the  principle  to  be  applied  to 
the  rights  of  the  respective  parties,  and  this  has  been  well 
summed  up  in  a  recent  case  in  this  court,  as  follows:  "While 
defendant  is  entitled  to  the  enjoyment  of  its  property  in  the 
pursuit  of  a  lawful  business,  that  business  must  be  con- 
ducted with  due  regard  to  the  well-recognized  rights  of  sur- 
rounding property  owners.  When  such  business  becomes 
creative  of  conditions  which  clearly  render  the  appropriate 
enjoyment  of  surrounding  properties  impossible,  the  rights 
of  others  are  invaded,  and  equity  will  restrain  the  persistent 
pursuit  of  such  injurv":  First  j\I.  E.  Church  of  Cape  ^lay  v. 
Cape  May  Grain  etc.  'Co.,  73  N.  J.  Eq.  257,  67  Atl.  613. 

The  next  question  is  whether  noise  alone  may  constitute 
such  a  nuisance  as  to  subject  the  one  creating  the  same  to 
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restraint  in  equity.  That  such  is  the  case  I  am  convinced 
from  the  authorities,  not  only  in  our  state,  but  in.  many  other 
jurisdictions. 

Of  course,  the  character  and  volume  of  the  noise,  and  the 
time  and  duration  of  its  occurrence,  and  the  place  where  it 
occurs,  and  the  surroundings  thereof,  are  the  important  and 
determinative  features:  Davidson  v.  Isham,  ®^  9  N.  J.  Eq. 
186;  Wolcott  V.  Melick,  11  N.  J.  Eq.  204,  66  Am.  Dec.  790; 
Ross  V.  Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec.  654;  Cleveland 
V.  Citizens'  Gaslight  Co.,  20  N.  J.  Eq.  201;  Demarest  v.  Hard- 
ham,  34  N.  J.  Eq.  469 ;  Cronin  v.  Bloemecke,  58  N.  J.  Eq.  313, 
43  Atl.  605 ;  Gilbough  v.  West  Side  Amusement  Co.,  64  N.  J. 
Eq.  27,  53  Atl.  289;  Laird  v.  Atlantic  Coast  Sanitary  Co., 
73  N.  J.  Eq.  49,  67  Atl.  387 ;  First  M.  E.  Church  v.  Cape  May 
Grain  etc.  Co.,  73  N.  J.  Eq.  257,  67  Atl.  613 ;  Powell  v.  Bent- 
ley  &  Gerwig  Furniture  Co.,  12  L.  R.  A.  53  (with  numerous 
cases  in  the  notes) ;  Hill  v.  McBurney  Oil  etc.  Co.,  112  Ga. 
788,  38  S.  E.  42,  52  L.  R.  A.  398 ;  Froelicher  v.  Oswald  Iron 
Works,  111  La.  705,  35  South.  821,  64  L.  R.  A.  228,  and  note ; 
Herring  v.  Wilton,  106  Va.  171,  117  Am.  St.  Rep.  997,  55  S. 
E.  546,  7  L.  R.  A.,  N.  S.,  349,  10  Ann.  Cas.  66 ;  2  Wood  on 
Nuisances,  3d  ed.,  sec.  611. 

The  defendant  Curley  placed  the  stress  on  his  argument, 
so  far  as  the  law  applicable  to  the  case  is  concerned,  upon 
the  distinction  suggested  by  the  vice-chancellor  in  the  case 
of  Hennessy  v.  Carmony,  50  N.  J.  Eq.  616,  25  Atl.  374.  The 
court  in  that  case  drew  a  distinction  between  that  class  of 
nuisances  which  affected  air  and  light  merely  by  way  of 
noise  and  disagreeable  gases  and  obstruction  of  light  and 
those  which  directly  affected  the  land  itself  or  structures 
upon  it.  The  only  pertinence  of  the  distinction  relates  to  the 
degree  of  the  alleged  nuisance,  the  vice-chancellor  suggest- 
ing that  in  the  former  class  of  cases  a  much  greater  degree 
is  required  to  entitle  the  party  to  relief  than  in  the  latter; 
but  the  whole  matter  is,  in  my  view,  set  at  rest  by  the  most 
recent  decision  of  the  court  of  errors  and  appeals  upon  this 
subject.  The  case  of  Roessler  &  Hasslacher  Chemical  Co.  v. 
Doyle,  73  N.  J.  L.  521,  64  Atl.  156,  was  affirmed  in  the  court 
of  errors  and  appeals  (74  N.  J.  L.  850,  67  Atl.  1102),  by  the 
unanimous  vote  of  that  court,  for  the  reasons  set  forth  in 
the  supreme  court.  In  the  supreme  court,  attention  is  called 
to  the  distinction  above  referred  to,  which  apparently  was 
first  suggested  by  ®^  Lord  Westbury  in  St.  Helens  Smelting 
Co.  V.  Tipping,  11  H.  L.  C.  642;  and  Judge  Reed,  in  writing 
the  opinion,  said  (at  page  528)  :  ''These  observations  of  Lord 
Westbury  seem  to  have  suggested  the  form  of  the  requests 
on  the  trial  of  the  present  case.  The  court  was  asked  to 
charge  that  the  undisputed  evidence  was  that  the  odors  and 
noise  merely  affected  the  air  and  plaintiff's  personal  com- 
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fort;  that  the  plaintiff's  residence  is  not  (sic)  in  a  manu- 
factiirinp;  locality,  and  that  the  odors  were  incident  to  the 
proper  conduct  of  defendant's  business;  therefore,  the  plain- 
tiff could  not  recover. 

"But  it  is  apparent  that  if  the  odors  and  noises  existed  as 
testified  to  by  the  plaintiff  and  his  witnesses,  they  diminished 
the  enjoyment,  habitableness  and  value  of  his  dwelling,  and 
so  injured  his  property.     The  request  was  properly  refused. 

"All  the  requests  to  charge  which  are  grounded  upon  a 
distinction  between  personal  discomfort  and  injury  to  plain- 
tiff's habitation  were  based  upon  a  difference  which  in  this 
case  did  not  exist. 

"Indeed,  no  judge  has  ever  suggested  that  personal  dis- 
comfort received  by  an  owner  of  property  while  residing 
therein  would  not  afford  a  ground  of  action." 

This  case  also  reiterates  the  well-settled  principle  which 
lies  at  the  foundation  of  all  of  this  branch  of  the  law,  and 
which  has  been  heretofore  stated,  namely,  that  the  degree 
of  personal  discomfort  is  the  determinative  feature,  and  "in 
measuring  the  degree  ....  all  the  surrounding  circum- 
stances must  be  taken  into  account  in  judging  whetlier  the 
degree  is  of  sufficient  importance  to  confer  a  right  of  action." 

This  brings  me  to  a  consideration  of  the  facts  of  the  case 
in  hand. 

The  only  dispute  which  it  may  fairly  be  said  the  proofs 
disclose  concerns  the  condition  of  the  machinery  in  use,  the 
complainants  alleging  that  it  is  second-hand  and  defective, 
and  the  defendants  denying  this. 

There  is  practically  no  dispute  of  the  complainant's  testi- 
mony concerning  the  nature,  extent  and  effect  of  the  noise 
created  by  the  defendant  Curley 's  operation  of  the  engine 
and  cable  and  the  "boats."  The  testimony  of  numerous 
witnesses  on  behalf  of  the  ^^  complainants,  who  all  dwell  in 
the  neighborhood,  is  that  from  an  early  hour  in  the  morning 
until  6  o'clock  at  night  the  noise  of  the  engine  and  its 
operation  practically  precludes  the  possibility  of  conversing 
in  the  houses  in  the  neighborhood  when  the  windows  of  such 
houses  are  closed,  and  that  the  noise  is  such  that  the  win- 
dows of  the  houses  cannot  be  kept  open. 

It  seems  to  me  clear,  beyond  possibility  of  successful  refu- 
tation, that  an  occupant  of  a  dwelling-house  in  a  strictly  resi- 
dential neighborhood,  as  this  is,  may  be  said  to  be  deprived  of 
the  legitimate  use  of  his  property,  or  to  have  his  property 
rights  seriously  invaded,  if,  during  all  of  the  day  so  much 
noise  penetrates  his  dwelling  from  the  operation,  by  a 
neighbor,  of  machinery  as  to  render  it  impossible  for  him  to 
converse  in  or  to  use  his  premises  for  their  customary  pur- 
poses. 

Am.  St.  Rep.,  Vol.  138 — 33 
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I  do  not  decide,  because  it  is  not  necessary,  that  the  de- 
fendant may  not  use  these  lots  for  the  deposit  of  stone.  I 
do  not  decide  that  a  residential  neij2rhborhood  is  an  improper 
place  to  store  broken  stone  taken  from  excavations  in  other 
places.  But  it  is  important  in  the  consideration  to  bear  in 
mind  that  there  are  undoubtedly  numerous  places  (where 
broken  stone  could  be  stored  with  the  noise  necessarily 
attendant  on  handling  the  same)  which  are  so  far  removed 
from  residences  as  not  to  seriously  interfere  with  their  use 
by  their  occupants. 

The  fact  that  the  use  of  these  lots  for  this  purpose  is 
temporary  does  not  aid  the  defendants  at  all,  but  rather 
makes  in  favor  of  the  complainants.  If  the  defendants'  pur- 
pose is,  as  they  stated,  merely  to  use  these  lots  temporarily 
for  this  purpose,  it  would  seem  as  if  their  duty,  under  the 
circumstances,  was  to  seek  some  other  place  for  such  tem- 
porary use  than  a  thickly  settled  residential  portion  of  the 
city. 

Under  all  of  the  circumstances  of  this  case  I  think  that  the 
complainants  have  proven  a  right  requiring  protection,  and 
that  the  defendants  have  invaded  that  right  so  as  to  be  re- 
strained. 

I  will  advise  the  issuance  of  a  temporary  injunction  re- 
straining the  defendants  from  so  operating  the  engine  or  any 
engine  upon  the  premises  in  question  as  to  cause  noise  of 
sufficient  volume  to  penetrate  the  houses  of  the  neighbors 
and  destroy  the  peace  and  comfort  of  those  dwelling  therein. 


The  Duty  and  Liability  of  Land  Owners  to  Adjoining  Proprietors  are 
discussed  in  the  note  to  Weitzmann  v.  Barber  Asphalt  Co.,  123  Am. 
St.  Eep.  565. 

As  to  Whether  Noises  may  Constitute  a  Nuisance,  see  the  note  to 
Acme  Fertilizer  Co.  v.  State,  107  Am.  St.  Kep.  211,  231. 


GALLAGHER  v.  TRUE  AMERICAN  PUBLISHING 
COMPANY. 

[75  N.  J.  Eq.  171,  71  Atl.  741.] 

TIME — Fractions  of  Day. — The  Law  will  Take  Account  of  the 

fraction  of  a  day  when  justice  so  requires,     (p.  517.) 

TIME — Fractions  of  Day — Adjudications  on  Same  Day. — If,  on 
a  day  when  this  court  adjudicates  that  a  corporation  is  insolvent  and 
appoints  a  receiver  thereof  in  whom  title  to  the  company's  real  and 
personal  property  thereupon  vests,  a  judgment  is  recovered  and  en- 
tered against  the  corporation  at  an  earlier  hour,  the  judgment  is  to 
be  paid  out  of  the  proceeds  of  the  sale  of  the  compaiiy'.s  land  as  a 
preferred  claim,  because  the  judgment  was  a  lieu   upon   the   land  at 
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the  time  of  the  appointment  of  the  receiver.     Doane  v.  Millville  Mutual 
Ins.  Co..  43  N.  J.  Eq.  522,  11  Atl.  739,  distinguished,     (p.  517.) 
(Syllabi  by  the  court.) 

Charles  E.  Guramere,  for  the  appellant. 

James  &  Malcolm  G.  Buchanan,  for  the  receiver. 

171  WALKER,  V.  C.  On  April  28,  1908,  at  ten  minutes 
after  4  o'clock  in  the  afternoon,  a  judgment  was  recovered 
in  the  supreme  court  of  this  state  against  the  defendant  com- 
pany, impleaded  with  others.  The  suit  was  on  a  promissory 
note  of  which  the  defendant  company  was  the  maker,  and, 
consequently,  the  party  primarily  liable.  The  other  defend- 
ants were  indorsers.  At  8  o'clock  in  the  evening  of  the 
same  day  the  bill  of  complaint  in  this  cause  was  presented 
to  this  court,  and  an  order  was  thereupon  made  appointing 
Edward  L.  Katzenbach,  Esq.,  receiver  of  the  defendant  com- 
pany. The  bill  and  order  were,  according  to  the  ^"^^  prac- 
tice, marked  filed  as  of  April  28,  1908,  the  date  of  their 
presentation  and  consideration,  and  were  actually  filed  in 
the  clerk's  office  the  next  day.  Mr.  Katzenbach  qualified  as 
receiver  on  the  29th,  the  day  the  papers  were  lodged  in  the 
clerk's  office. 

A  claim  by  the  plaintiff  as  a  preferred  creditor  against  the 
defendant  corporation  in  respect  to  the  lands  of  the  defend- 
ant was  duly  made  and  presented  to  the  receiver,  who  dis- 
allowed it  as  a  preference.     Hence  this  appeal. 

The  solution  of  the  question  here  presented  depends  upon 
whether  the  law  will. take  account  of  the  fraction  of  a  day. 

Our  act  concerning  judgments  (Gen.  Stats.,  p.  1841,  sec. 
2)  provides  that  a  judgment  shall  bind  lands  from  the  time 
of  the  actual  entry  thereof  on  the  records  of  the  court. 

Section  68  of  our  present  corporation  act  (Rev.  1896 ; 
Pub.  Laws,  pp.  277,  299)  provides  that  upon  the  appointment 
of  a  receiver  the  property  of  an  insolvent  corporation  forth- 
with vests  in  him ;  and,  therefore,  the  property  of  the  de- 
fendant company  vested  in  the  receiver  on  the  day  the  ap- 
pellant's judgment  was  recovered.  Qualification  by  giving 
bond  and  taking  the  statutory  oath  is  only  necessary  to  en- 
able the  receiver  to  act ;  it  is  not  a  prerequisite  to  the  vest- 
ing of  title  in  him.  Further,  the  corporation  act  (Pub.  Laws 
1896,  pp.  277,  304,  sec.  86)  provides  that  upon  distribution 
by  the  receiver  judgment  creditors  shall  be  preferred  when 
the  judgment  has  not  been  by  confession  for  the  purpose  of 
preference. 

In  Doane  v.  Millville  Mutual  Ins.  Co.,  43  N.  J.  Eq.  522,  11 
Atl.  739.  it  was  held  in  this  court  that  a  bona  fide  judgment 
creditor  is  entitled  to  preference  in  payment  of  general  cred- 
itors of  an  insolvent  corporation,  but  that  such  preference 
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does  not  include  a  judgment  obtained  against  the  company 
on  the  day  when  the  court  took  control  thereof  by  issuing  an 
order  restraining  the  company  from  transacting  business. 
This  proceeded  upon  the  principle  that  the  law  knows  no 
parts  of  da5's.  This  case  was  reviewed  in  the  court  of  errors 
and  appeals  and  reversed,  but  not  upon  the  question  to 
which  reference  has  just  been  made. 

In  this  case  (Doane  v.  Millville  Mutual  Ins.  Co.)  the  court 
of  errors  and  appeals  remarked  (45  N.  J.  Eq.  ^"^^  274,  17 
Atl.  625)  that  it  was  in  accord  with  prevalent  judicial  views 
to  hold  that  judgment  creditors  should  be  preferred  so  far 
as  they  had  acquired  liens,  and  if  real  estate  had  become 
subject  to  judgment,  or  if  personal  property  had  been  bound 
by  delivery  of  an  execution  to  the  sheriff,  the  rights  thus 
created  should  not  be  disturbed.  This  observation  appears 
to  modify  what  was  held  by  this  court  in  the  same  case  re- 
garding the  lien  of  judgment  creditors  whose  judgments  are 
recovered  on  the  same  day  a  bill  in  insolvency  is  filed  against 
a  corporation  and  the  court  takes  control  of  it  by  the  issu- 
ance of  a  restraining  order ;  but  does  not,  as  I  understand  it, 
modify  the  views  of  this  court  in  that  case  on  the  facts  of 
that  case  which  were  before  the  court ;  for  in  that  case  there 
does  not  appear  to  have  been  any  proof  as  to  the  time  in 
which  the  judgment  was  entered  with  reference  to  the  time 
when  the  order  to  show  cause  and  restraining  order  was 
made.  Had  these  facts  been  made  to  appear,  the  decision 
of  the  court  of  chancery  in  that  case  might  have  been  other- 
wise than  it  was ;  and,  in  the  absence  of  such  proof,  the  de- 
cision, to  my  mind,  is  unassailable.  Certainly  the  court 
cannot  take  cognizance  of  a  fraction  of  a  day  unless  the 
particular  time  is  brought  to  its  attention.  Regarding,  then, 
the  case  of  Doane  v.  Millville  Mutual  Ins.  Co.,  in  this  court, 
to  have  been  decided  with  reference  to  the  particular  facts 
of  that  case,  and  having  regard  to  the  observation  of  the 
court  of  errors  and  appeals  in  the  same  case,  effect  can  be 
given  to  the  ruling  in  the  latter  court  without  holding  that  it 
overrules  the  decision  of  this  court. 

After  all,  the  rule  that  the  law  does  not  take  account  of 
the  fraction  of  a  day  is,  like  almost  every  other  rule,  sul)- 
ject  to  exceptions,  and  one  exception  is  that  w^hich  is  reeos- 
nized  in  the  contest  between  judgment  creditors  as  to  who 
has  the  prior  lien  by  virtue  of  a  levy  made  on  the  same  day 
with  another  or  with  other  levies.  Now%  as  it  is  incumbent 
upon  courts  to  decide  who  is  first  in  point  of  time  wdth  refer- 
ence to  the  delivery  of  a  writ  to  a  sheriff  or  other  officer, 
and  of  the  priority  of  a  levy  upon  property  as  between 
several  executions,  it  would  be  quite  an  anomaly,  if  not  ab- 
surd, for  this  court  to  refuse  to  take  account  of  time  as  be- 
tween a  judgment  creditor  and  a  receiver,  each  claiming 
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priority  of  right  in  the  real  estate  of  an  insolvent  corpora- 
tion, *'"'*  the  judgment  creditor  by  reason  of  the  entry  of  a 
judgment,  which,  by  the  terms  of  the  statute,  is  a  lien  upon 
the  land  of  the  defendant  upon  its  entry,  and  the  receiver 
in  behalf  of  unsecured  creditors,  asserting  that  the  judgment 
merely  ascertains  the  amount  of  the  debt  due  to  the  creditor, 
and  thg.t  no  lien  thereunder  exists  upon  the  land  in  his  pos- 
session and  to  which  he  holds  title  by  virtue  of  the  statute 
and  order  of  his  appointment. 

The  law  does  take  account  of  parts  of  days  in  eases  where 
it  is  essential  so  to  do  in  order  that  justice  may  be  done: 
Johnson  v.  Pennington,  15  N.  J.  L.  188.  And  the  exact  time 
of  the  entry  of  a  judgment  may  be  proved  as  matter  dehors 
the  record :  Hunt  v.  Swayze,  55  N.  J.  L.  33,  25  Atl.  850. 

The  doctrine  that  the  law  will  take  cognizance  of  the  frac- 
tions of  a  day  is  a  legal  fiction,  and  it  will  not  be  permitted 
to  work  injustice :  Clark  v.  Bradlaugh,  L.  K.  7  Q.  B.  D.  151 ; 
affirmed,  on  appeal,  8  Q.  B.  D,  63. 

In  Iloppock's  Exrs.  v.  Ramsey,  28  N.  J.  Eq.  413,  it  was 
held  that  where  a  conveyance  of  land  was  made  on  the  same 
(lay  that  a  judgment  was  recovered  against  the  grantor,  and 
there  was  no  allegation  or  proof  to  show  which  preceded  the 
other  in  point  of  time,  the  master's  report  that  the  judgment 
was  entitled  to  priority  should  be  sent  back  for  further 
proofs.  This  is  a  decision  to  the  effect  that  as  between  a 
judgment  and  a  conveyance  made  on  the  same  day,  it  is 
proper  and  lawful  to  show  which  preceded  the  other  in  point 
of  time.  And  that  is  practically  the  question  which  is  be- 
fore me  on  this  appeal.  The  petitioner  is  a  judgment  cred- 
itor, whose  judgment  was  entered  against  the  defendant  at 
ten  minutes  past  4  o'clock  on  a  certain  day,  and  the  receiver 
occupies  the  position  of  a  grantee,  upon  whom  title  devolved, 
not  by  a  deed,  it  is  true,  but  by  act  of  the  law  operating 
through  the  order  of  his  appointment,  made  at  8  o'clock  in 
the  evening  of  the  same  day. 

The  fact  is  that  the  appellant's  judgment  was  entered 
three  hours  and  fifty  minutes  (practically  four  hours)  be- 
fore the  appointment  of  the  receiver,  and  the  consequent 
devesting  of  title  to  its  lands  out  of  the  defendant  and  into 
the  receiver  by  virtue  ^''^  of  the  order  of  his  appointment. 
To  hold  that  the  appellant's  judgment  was  not  a  lien  upon 
the  lands  of  the  defendant  at  the  time  of  the  appointment  of 
the  receiver  would  be  to  refuse  to  give  effect  to  two  statutes, 
namely,  that  which  makes  a  judgment  a  lien  upon  lands  from 
the  time  of  its  entry  and  that  wliich  provides  that  bona  fide 
judgment  creditors  shall  be  paid  by  way  of  preference  out 
of  tlie  assets  of  an  insolvent  corporation. 

These  views  lead  to  a  rovorsal  of  the  decision  of  the  re- 
ceiver.    I  will  advise  an  order  that  the  appellant's  judgment, 
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be  paid  by  way  of  preference  out  of  the  proceeds  of  the  sale 
of  the  defendant  corporation's  real  estate  in  the  hands  of  the 
receiver. 


While  Fractions  of  a  Day  are  Usually  not  Fegarded  (Ex  parte  Mas- 
pie,  131  Ala.  62,  90  Am.  St.  Rep.  20),  they  may  be  considered  when 
justice  demands  it:  See  the  note  to  State  v.  Michael,  78  Am.  St.  Rep. 
3S2,  383.  The  legal  fiction  that  there  are  no  fractions  of  a  day  has 
no  application  to  a  case  when  the  statute,  to  avoid  confusion,  expressly 
requires  that  notice  shall  be  taken  of  the  precise  time  an  official  act 
is  done  and  that  a  record  thereof  be  made:  Brady  v.  Oilman,  96  Minn. 
231.  113  Am.  St.  Rep.  622.  And  the  legal  fiction  that  there  are  no 
divisions  or  fractions  of  a  day  has  no  application  to  transactions  be 
tween  persons,  where  priority  of  rights  becomes  a  question  of  fact: 
New  England  Mortgage  etc.  Co.  v.  Fry,  143  Ala.  637,  111  Am.  St. 
Rep.  62.  — 


PFEFFERLE  v.  HERR. 

[75  N.  J.  Eq.  219,  71  Atl.  689.] 

GUARDIAN — Sale  of  Ward's  Land  for  Maintenance. — The  rule 
f)f  the  statute  that  the  orphans  court  may  order  a  guardian  to  sell 
so  much  of  the  ward's  land  as  may  be  adequate  for  his  maintenance 
and  education  applies  to  testamentary  as  well  as  statutory  guardians. 
<p.  521.) 

TRUSTEE — Encroachment  on  Corpus  of  Estate. — In  a  proper 
case  a  testamentary  trustee  may  obtain  the  protection  of  an  order 
of  court  to  make  an  encroachment  in  behalf  of  his  ward  on  the  corpus 
of  the  estate,  and  what  may  be  done  in  advance  may  be  ratified  after- 
ward,     (p.  522.) 

EXECUTOR — Groimds  for  Removal. — The  Encroachment  by  an 
executor  and  trustee  upon  the  principal  of  the  estate  of  infant  lega- 
tees in  advance  of  the  period  of  distribution,  for  their  maintenance 
and  education,  is  not  ground  for  his  removal,  in  the  absence  of  bad 
faith  or  wanton  and  wasteful  invasion  of  the  corpus  of  the  estate, 
(p.  522.) 

EXECUTOR— Groimds  for  Removal. — An  Executor  and  Trus- 
tee will  not  be  removed  on  the  ground  that  when  he  sold  real  estate. 
he  made  excessive  payments  to  the  widow  on  account  of  her  dower 
without  having  it  ascertained  according  to  law,  and  on  the  ground 
that  a  suit  filed  by  the  widow,  pending  proceedings  for  the  removal 
of  the  executor,  has  not  been  prosecuted  with  due  diligence;  at  least 
until  it  has  been  definitely  ascertained  what  is  the  fact  in  such  mat- 
ters,     (p.  522.) 

WILL  —  Encumbrance  on  Land — Dower.  —  The  Direction  in  a 
will  for  the  payment  of  all  encumbrances  on  the  testator's  real  estate 
out  of  his  personal  property  is  the  expression  of  an  intention  to  pass 
the  real  estate  to  the  devisees  unencumbered  and  to  endow  the  widow 
in  the  same  value  therein  as  that  value  is  in  the  hands  of  the  devisees, 
(pp.  522.  523.) 

EXECUTOR — Removal  for  Failure  to  Pay  Taxes. — An  executor 
will  not  1)0  ron;(i\('(l  for  dereliction  in  not  paying  taxes  whereby  penalties 
and  interest  were  incurred  and  st)me  of  the  estate  sold,  if  tiie  kinds 
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have  been  redeemed  and  he  has  been  surcharged  in  his  account  with 
the  penalties  and  interest   incurred,      (p.  523.) 

EXECUTOR  —  Grounds  for  Removal. — The  Statute  Providing 
that  when  property  in  the  hands  of  an  executor  or  trustee  is  unse- 
cured or  in  danger  of  being  wasted,  he  shall  give  bond  conditioned 
for  the  faithful  performance  of  his  *luty,  is  a  declaration  of  legisla- 
tive policy  that  it  is  not  for  every  unwarranted  act  of  omission  or 
commission  that  an  executor  is  to  be  removed,  but  that  if  he  has 
strayed^from  the  path  of  fiduciary  duty,  he  may  be  compelled  to 
secure  those  who  might  suffer  by  reason  of  his  dereliction,  the  stigma 
of  removal  to  be  placed  upon  him  only  in  a  flagrant  case.      (p.  523.) 

EXECUTOR — Grounds  for  Removal. — Where  an  Executor  and 
trustee,  who  has  made  excessive  payments  to  the  widow  on  account 
of  her  dower,  gives  a  bond  required  by  court  and  conditioned  on  the 
faithful  performance  of  duty,  and  thus  secures  the  estate,  his  mis- 
conduct is  not  ground  for  removal,     (pp.  523,  525.) 

Samuel  A.  Besson  and  Joseph  M.  Roseberry,  for  the  appel- 
lants. 

Pitney,  Hardin  &  Skinner,  for  the  respondent. 

220  WALKER,  V.  0.  John  F.  Pfefferle  died  January  1, 
1892,  leaving  him  surviving  his  widow,  Margaret  E.  Pfef- 
ferle, who  was  his  second  wife  and  who  has  since  married, 
and  whose  name  is  now  Margaret  E.  McClellan,  and  his  three 
<ihildren,  Florence,  Gertrude  and  Frederick,  by  his  first  wife, 
and  two  children,  Ida  and  Oscar,  by  his  second  wife.  At  the 
time  of  his  death  Florence  was  twelve  years  old;  Gertrude, 
nine;  Frederick,  seven;  Oscar,  two,  and  Ida,  three  months. 
Mr.  Pfefferle  left  a  last  will  and  testament  dated  November 
11,  1891,  which  was  proved  before  the  surrogate  of  Essex 
county,  January  25,  1892.  Mr.  IIerr  was  made  executor,  and 
he  and  the  testator's  wife  were  appointed  guardians  of  his 
children  during  their  minority.  Mr.  Herr  qualified  as  exec- 
utor and  took  upon  himself  the  burden  of  the  administration 
of  the  estate  upon  letters  testamentary  being  issued  to  him 
'■^'^^  on  the  date  of  the  probate  of  the  will.  Neither  he  nor 
Mrs.  ]\IcClellan  qualified  as  testamentary  guardians  of  the 
infant  children  of  the  deceased,  but  Mrs.  I\IcClellan  in  1903 
was  appointed  guardian  of  her  two  infant  children  by  the 
Essex  county  orphans  court. 

The  testator  in  his  will  devised  and  bequeathed  all  his  real 
and  personal  estate  unto  such  of  his  children  a-s  should  be 
living  at  the  time  of  his  death,  in  equal  shares,  subject  to  the 
right  of  dower  of  his  wife  in  the  real  estate,  and  directed  his 
executor  to  sell  so  much  and  such  parts  of  his  personal  estate 
MS  might  seem  necessary  to  pay  and  discharge  all  encum- 
brances on  his  real  estate,  it  being  his  will  and  he  did  order 
that  none  of  his  real  or  personal  estate  should  be  conveyed 
or  paid  over  to  his  children  before  they  attained  the  age  of 
thirty  years,  respectively,  they,  however,  to  have  so  much 
of  tlie  income  and  profit  thereof  as  might  be  necessary  for 
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their  maintenance  and  education  during  their  minority  and 
for  their  support  until  they  attain  said  age. 

The  appellants  in  their  petition  to  the  orphans  court 
alleged  that  the  executor  and  trustee  had  wasted  and  mis- 
applied the  estate  committed  to  his  custody,  and  had  abused 
the  trust  and  confidence  reposed  in  him  by  the  testator;  that 
up  to  September,  1901,  he  had  paid  to  the  widow  $9,215.42 
of  the  principal  of  the  estate  in  violation  of  the  provisions 
of  the  will;  that  he  had  so  paid  out  of  the  principal  to 
Florence  the  sum  of  $5,199.49;  to  Gertrude,  $3,732.41;  to 
Frederick,  $1,661.33;  to  Ida,  $1,012.84,  and  to  Oscar,  $829.97 
—in  all,  $21,650.56. 

It  will  be  noticed  that  the  petitioners  are  Florence,  Ger- 
trude and  Frederick,  who  were  recipients  of  the  respond- 
ent's disbursements  out  of  their  father's  estate.  The  fact  is 
that  the  respondent,  from  the  death  of  the  testator  until  the 
filing  of  his  second  account  as  executor,  provided  the  peti- 
tioners and  other  children  of  the  decedent  with  means  for 
their  support  and  education  as  seemed  to  him  justified;  but 
because  of  exceptions  filed  to  that  account,  questioning 
among  other  expenditures  those  made  for  the  support  and 
education  of  the  petitioners,  and  complaining  that  the  re- 
spondent should  not  have  allow^ed  more  moneys  from  the  es- 
tate to  be  expended  for  the  petitioners  than  the  share  of  the 
^^^  net  income  belonging  to  them,  the  respondent,  for  his 
own  protection,  ceased  making  allowances  to  the  petitioners. 

In  this  posture  of  affairs  the  appellants  filed  a  bill  of  com- 
plaint in  the  court  of  chancery,  praying  in  the  alternative, 
among  other  things,  that  the  respondent  as  executor  be  de- 
creed to  pay  to  each  of  the  complainants  out  of  the  income 
to  which  they  are  entitled  under  the  will  of  their  father  the 
sum  of  forty  dollars  per  month  for  their  maintenance  and 
support,  or  that  he  be  ordered  and  decreed  to  provide  in 
some  other  way  for  the  necessary  education,  support  and 
maintenance  of  the  complainants.  The  defendants  to  this 
bill  were  Mr.  Herr,  the  executor,  Mrs.  McClellan,  the  widow, 
and  her  infant  children,  Ida  and  Oscar  Pfefferle. 

The  executor  answered  and  a  decree  pro  confesso  passed 
against  Mrs.  McOlellan.  The  clerk  in  chancery  was  ap- 
pointed guardian  of  her  infant  children,  and  filed  answ^ers 
on  their  behalf  through  counsel  appointed  for  that  purpose. 
After  hearing,  and  on  February  26,  1906,  a  final  decree  was 
made  in  the  cause  (no  opinion  being  filed),  which  ordered 
and  adjudged  that  the  real  estate  whereof  the  testator  died 
seised,  together  with  the  personal  estate  remaining  in  the 
hands  of  the  respondent  as  executor,  after  administering 
upon  said  estate,  are  held  by  him  in  trust  for  the  complain- 
ants and  the  defendants,  Ida  and  Oscar  Pfefferle,  to  keep  the 
same  and  to  apply  the  equal  undivided  one-fifth  part  of  the 
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net  income  and  profit,  or  so  much  thereof  as  in  his  judfrment 
may  be  necessary  for  the  maintenance  and  education  of  each 
of  said  children  who  have  not  reached  the  age  of  twenty-one 
years,  and  for  the  maintenance  of  each  who  have  reached 
that  age  until  they  shall  attain  the  age  of  thirty  years,  and 
to  pay  to  each  his  or  her  equal  undivided  one-fifth  part  of 
the  principal  of  said  estate,  together  witli  any  accumidated 
income^'as  and  when  he  or  she  shall  attain  said  age,  and  upon 
the  further  trusts  declared  in  said  will,  subject,  however,  to 
the  right  of  dower  of  the  widow;  and  that  tlie  trustee  apply 
an  equal  one-fifth  part  of  the  net  income  and  profits  of  the 
estate,  or  so  much  thereof  as  in  his  judgment  may  be  neces- 
sary, for  the  maintenance  and  education  of  each  of  the  chil- 
dren who  have  not  reached  the  age  of  twenty-one  years,  and 
for  the  maintenance  of  each  of  them  ^-^  who  has  reached 
that  age  until  he  or  she  shall  reach  the  age  of  thirty  years 
respectively. 

The  question  of  the  amount  of  allowance  out  of  the  estate 
to  the  children  of  the  decedent  was  a  question  of  doubt  and 
difficulty  at  least,  for,  on  a  prior  bill  filed  which  was  de- 
murred to  for  want  of  parties,  Vice-Chancellor  Stevenson, 
in  his  opinion  (Pfefferle  v.  Herr,  65  N.  J.  E(i.  325,  55  Atl. 
1103),  said:  "Whether  the  right  of  each  child  to  mainte- 
nance, etc.,  applies  only  to  the  income  of  his  share  or  to  the 
income  of  the  entire  estate,  is  the  question  of  construction 
to  be  determined  at  the  start.  The  will  says  'that  so  much 
of  the  income  and  profit  thereof — i.  e.,  of  the  entire  real 
and  personal  estate — 'as  may  be  necessary'  shall  be  applied 
to  the  maintenance  and  education  of  the  children.  The  will 
does  not  say  that  so  much  of  the  income  of  each  share  as 
may  be  necessary  shall  be  applied  to  the  maintenance  and 
education  of  the  child  entitled  to  the  share." 

The  objection,  as  I  understand  it,  is  that  the  executor  and 
trustee  paid  to  the  children  of  the  testator  sums  of  money  in 
excess  of  the  income  of  the  estate;  but  there  is  no  allega- 
tion that  any  of  these  sums  was  paid  for  anything  other  than 
maintenance  and  education. 

Assuming  that  portions  of  the  allowances  made  for  the 
support  and  education  of  the  infants  were  advanced  out  of 
the  principal  of  the  estate  upon  the  sale  of  certain  portions 
of  the  realty,  the  executor  may  settle  that  score  with  the 
infants  when  they  are  entitled  to  their  shares  in  severalty 
upon  attaining  the  prescribed  age,  especially  in  view  of  the 
fact  that  the  trustee  has  given  security. 

By  statute  (Gen.  Stats.,  p.  1616,  sec.  3)  the  orphans  court 
may  order  a  guardian  to  sell  so  much  of  the  ward's  lands 
as  may  be  adequate  for  his  maintenance  and  education.  And 
this,  as  I  understand  it.  applies  to  testamentary  as  well  as 
statutory  guardians.     It  was  held  (In  re  Barry,  61  N.  J.  Eq. 
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135,  47  Atl.  1052)  that  this  court  will  leave  the  question  of 
the  necessity  of  expenditure  out  of  the  principal  of  an  in- 
fant's estate  for  his  maintenance  to  the  judgment  of  the 
guardian,  subject  to  the  supervision  of  the  orphans  court 
on  the  settlement  of  the  accounts.  In  Stephens  v.  Howard's 
Exr.,  32  N.  J.  Eq.  ^24  244,  Vice-Chancellor  Van  Fleet  held 
that  where  a  legacy  vests  in  an  infant,  but  is  payable  when 
it  attains  a  certain  age,  and  its  father  is  unable  to  support  it, 
and  the  interest  arising  from  the  legacies  is  not  sufficient  for 
that  purpose,  a  court  of  equity  may,  in  advance  of  the  time 
fixed  for  payment  by  the  will,  order  the  principal  of  the 
legacy  applied  to  the  support  of  the  legatee.  These  citations 
are  made  for  the  purpose  of  showing  that  encroachment 
upon  the  principal  of  the  estate  of  a  legatee  in  advance  of 
the  period  of  distribution  is  not  absolutely  and  under  all 
circumstances  forbidden.  A  trustee  may,  in  a  proper  case, 
apply  for  and  obtain  the  protection  of  an  order  to  make  such 
encroachment  in  behalf  of  his  ward.  And  it  appears,  too, 
that  Avhat  may  be  done  in  advance  may  be  ratified  afterward. 
In  the  absence  of  bad  faith,  and  unless  there  be  wanton,  ex- 
cessive and  wasteful  invasion  of  the  corpus  of  an  estate  for 
the  maintenance  and  education  of  its  beneficiary,  it  would 
appear  that  a  foundation  does  not  exist  for  the  removal  of  a 
trustee  upon  that  score.  It  may  be  that  the  trustee  will 
have  to  submit  to  a  surcharge  in  this  matter  in  the  end,  but 
for  present  purposes  a  showing  is  not  made  which  calls  for 
the  removal  of  the  trustee  becaase  of  these  advances. 

When  the  executor  sold  real  estate  he  made  payments  to 
the  widow  on  account  of  her  dower,  without  having  her 
dower  interest  ascertained  according  to  law,  and  it  is  claimed 
that  he  has  paid  her  excessive  amounts. 

The  testator  directed  that  all  the  encumbrances  on  his  real 
estate  should  be  paid  out  of  his  personal  estate.  It  would 
seem  from  this  that  the  testator  intended  that  his  wife  should 
be  endowed  in  the  gross  value  of  his  real  estate,  not  de- 
ducting any  encumbrances  thereon.  In  McLenahan  v.  Mc- 
Lenahan,  18  N.  J.  Eq.  101,  it  was  held  that  if  lands  are 
devised  subject  to  a  mortgage  not  made  by  the  decedent,  the 
heir  or  devisee  takes  cum  onere,  unless  the  decedent  shall 
have  assumed  the  de])t  in  such  manner  to  show  his  intejition 
to  charge  his  personal  estate.  And  in  Campbell  v.  Campbell. 
80  N.  J.  Eq.  415,  on  a  bill  for  dower  in  lands  of  an  intestate, 
it  was  held  the  personal  estate  must  exonerate  the  land  from 
a  mortgage  put  thereon  by  the  intestate,  and  dower  be  as- 
signed therefrom  ^^-^  as  if  unencumbered,  and  as  to  a  mort- 
gage upon  the  land  assumed  by  the  decedent,  dower  must  be 
assigned  therefrom,  subject  to  the  mortgage.  The  direction 
in  the  will  for  the  payment  of  all  encumbrances  on  the  tes- 
tator's real  estate  out  of  his  personal  property  is,  to  my 
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mind,  the  expression  of  a  clear  intention  to  pass  the  real  es- 
tate to  the  devisees  unencumbered,  and  to  endow  the  widow 
in  the  same  value  therein  as  that  value  has  in  the  hands  of 
the  devisees:  Iletzel  v.  Iletzel,  74  N.  J.  Eq.  770,  71  Atl.  755. 

Since  this  controversy  has  arisen  between  certain  of  the 
beneficiaries  and  the  executor,  the  widow  has  filed  a  bill  for 
dower  in  the  court  of  chancery.  It  is  asserted  by  the  appel- 
lants fliat  the  bill  for  dower  has  not  been  prosecuted  with 
due  diligence.  Whether  this  be  so  or  not,  in  a  collateral  pro- 
ceeding like  this,  the  want  of  diligent  prosecution  of  a  suit 
for  dower  should  not  be  made  the  basis  of  the  removal  of 
an  executor  who  is  said  to  have  made  overpayments  on  ac- 
count of  dower  to  the  widow;  at  least  until  it  has  been  defi- 
nitely ascertained  what  is  the  fact  in  this  regard,  the  matter 
should  be  allowed  to  remain  in  statu  quo.  I  fail  to  see  that 
bad  faith  or  gross  incompetence  is  chargeable  against  the 
executor  in  reference  to  this  matter. 

It  is  charged  also  against  the  executor  that  he  allowed 
taxes  upon  the  testator's  real  estate  to  become  defaulted  in 
and  that  penalties  and  interest  were  added  to  the  amount  of 
the  taxes,  and  that  some,  at  least,  of  the  real  estate  was  sold 
to  the  city  of  Newark.  As  a  matter  of  fact,  the  lands  have 
been  redeemed,  and  the  executor  in  his  account  in  the 
orphans  court  was  surcharged  with  all  penalties  and  interest 
that  were  paid  to  effect  such  redemption.  In  this  respect 
the  estate  has  not  suffered  at  all.  Of  course,  the  executor 
was  very  derelict  in  permitting  this  thing,  but  he  has  atoned 
for  his  default. 

Because  it  appeared  to  the  judge  of  the  orphans  court,  who 
heard  this  matter  below,  that  by  reason  of  advances  made 
by  the  trustee  on  account  of  the  widow's  dower  the  assets  of 
the  estate  were  to  some  extent  insecure,  it  was  ordered  that 
the  executor  give  a  bond  to  the  ordinary  in  the  sum  of 
$10,000,  conditioned  for  the  faithful  performance  of  his  duty 
under  the  will,  which  bond,  I  understand,  has  been  given, 
and  the  estate  thus  secured. 

"**  By  section  140  of  the  orphans  court  act  (Pub.  Laws 
1898.  pp.  715,  767),  it  is  provided  that  when  property  in  the 
hands  of  any  executor  or  trustee  is  unsafe  or  insecure,  or  in 
danger  of  being  wasted,  such  executor  or  trustee  may  be 
re(|uired  to  give  bond  to  the  ordinary  conditioned  for  the 
faithful  performance  of  his  duty  under  the  will  of  the  tes- 
tator. This  declaration  of  legislative  policy  clearly  enough 
indicates  that  it  is  not  for  every  unwarranted  act  of  omission 
or  commission  that  an  executor  is  to  be  removed ;  only  that 
if  he  lias  strayed  from  the  path  of  fiduciary  duty,  he  may  be 
compelled  to  secure  those  who  might  suffer  loss  by  reason  of 
his  dereliction,  the  stigma  of  removal  to  be  placed  upon  him 
onlv  in  a  fiagrant  case. 
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In  Carpenter  v.  Gray,  32  N.  J.  Eq.  692,  Chancellor  Runyon, 
as  ordinary,  refused  to  remove  an  executor  or  require  him 
to  give  security  on  a  petition  asking  for  an  accounting  as  to 
the  investment  of  a  trust  fund  of  $3,000,  no  bad  faith  ap- 
pearing. 

The  court  of  errors  and  appeals  held,  in  Holcomb  v. 
Coryell,  12  N.  J.  Eq.  289,  that  a  testator  has  a  right  to  im- 
pose confidence  in  whom  he  pleases,  and  if  he  selects  as  his 
representative  an  irresponsible  or  insolvent  person,  in  the 
absence  of  fraud  or  misconduct  or  breach  of  trust,  security 
cannot  be  required  of  such  executor,  but  if  the  acts  or  omis- 
sions of  the  trustee  be  such  as  to  endanger  the  trust  property 
or  to  show  a  want  of  honesty  or  a  want  of  proper  capacity 
to  execute  the  duties  or  a  want  of  reasonable  fidelity,  equity 
will  remove  such  trustee.  In  that  case  (Holcomb  v.  Coryell) 
it  appeared  that  executors  filed  an  inventory  containing  five 
items  of  assets,  one  of  which  was  ''bonds,  notes  and  books  of 
account,  $84,004.15."  Upon  a  bill  filed  complaining  of  the 
inventory  and  calling  upon  the  executors  to  account  and 
state  the  particulars  w^hich  constituted  the  assets,  instead  of 
availing  themselves  of  the  opportunity  thus  afforded  of  plac- 
ing themselves  right  upon  the  record,  they  put  in  an  answer 
insisting  that  the  inventory  and  appraisement  was  all  that 
the  law  required.  It  appeared,  however,  as  a  fact,  that  a 
true  inventory  and  appraisement  exhibited  one  of  the  exec- 
utors as  a  debtor  to  the  estate  in  the  sum  of  $32,000  and  up- 
w^ard,  and  the  other  in  the  sum  of  $3,600  and  upward.  The 
executor  who  owed  the  larger  amount  brought  in  a  bill 
for  his  services  as  agent  ^'"^  of  the  testator  amounting  to 
$11,800,  and  for  purchase  money  for  property  of  his  own 
which  he  had  conveyed  to  the  executors  amounting  to 
$21,500.  After  full  examination  it  was  determined  that  he 
was  entitled  to  $1,200  for  services,  and  that  he  had  conveyed 
property  to  the  estate  for  the  purpose  of  exhausting  the 
assets  in  hand,  but  not  of  liquidating  his  indebtedness,  and 
charged  exorbitant  prices,  and  in  a  manner  not  authorized 
by  law.  The  chancellor  in  the  court  below,  upon  this  state 
of  facts,  remarked  that  he  was  not  disposed  to  impute  moral 
turpitude  to  either  of  the  defendants  in  the  discharge  of  their 
duties,  but  there  had  been  such  a  palpable  mistake  on  their 
part  as  to  the  obligations  and  duties  imposed  upon  them, 
such  a  disregard  of  the  rights  of  the  infant  complainant,  in 
the  manner  in  which  the  suit  had  been  defended,  and  such 
ignorance  and  negligence  in  the  management  of  the  large 
fund  at  their  disposal,  as  imperatively  demanded  of  the 
court  to  extend  to  the  complainant  the  protection  which  was 
invoked,  and  to  which  she  was  entitled  when  her  property 
was  in  jeopardy.  Security  was  required,  but  the  executors 
were  not  removed,  and  the  court  of  errors  and  appeals 
affirmed  the  chancellor. 
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By  section  149  of  the  orphans  court  act  (Pub.  Laws  1898, 
pp.  715,  770)  it  is  provided  that  upon  refusal  or  neprlect  to 
do  and  perform  certain  enumerated  acts,  or  for  embezzle- 
ment, waste  or  misapplication  of  the  estate  committed  to  his 
custody,  or  for  abuse  of  the  trust  and  confidence  reposed  in 
him,  an  executor  or  trustee  may  be  removed  by  the  orphans 
court.  ^ 

Chancellor  Runyon,  as  ordinary,  in  Lett  v.  Emmett,  37  N.  J. 
Eq.  535,  held  that  an  executor  should  be  removed  because 
he  sought  by  false  representations  and  by  taking  advantage 
of  her  poverty  to  induce  the  residuary  legatee  to  sell  her  in- 
terest in  the  estate  to  him  for  a  small  price  and  about  one- 
fourth  of  its  value.  Here  was  no  case  of  mistake  or  igno- 
rance or  carelessness,  but  a  fraudulent  act  of  commission  of 
the  most  palpable  sort,  which  fully  merited  the  judgment  pro- 
nounced against  the  executor. 

In  Flinn's  Case,  31  N.  J.  Eq.  640,  Chancellor  Runyon, 
as  ordinary,  held  that  it  was  not  proof  of  waste,  in  a  proceed- 
ing to  remove  a  guardian  who  was  personally  responsible, 
^"*  that  he  had  incurred  liability  to  pay  counsel  fees  in  a 
controversy  over  his  management  of  the  ward's  property, 
since  such  fees,  if  unlawful  or  unnecessary,  might  be  dis- 
allowed in  his  account. 

In  Ileisler  v.  Sharp's  Exrs.,  44  N.  J.  Eq.  167,  14  Atl.  624, 
it  was  held  in  this  court  that  no  man  is  infallible;  the  wisest 
make  mistakes,  but  the  law  holds  no  man  responsible  for  the 
consequences  of  his  mistakes  which  are  the  result  of  the  im- 
perfection of  human  judgment,  and  do  not  proceed  from 
fraud,  gross  carelessness  or  indifference  to  duty.  Affirmed 
for  the  reasons  given  by  the  vice-ordinary :  Heisler  v.  Puckett, 
45  N.  J.  Eq.  367,  19  Atl.  621. 

There  is  much  to  criticise  in  the  conduct  of  this  executor 
and  trustee,  but  I  do  not  think  that  a  case  has  been  made 
which  requires  his  removal  and  the  revocation  of  his  letters. 
The  giving  of  security  which  was  ordered  in  the  court  below 
was.  I  think,  all  that  was  required. 

The  order  appealed  from  will  be  affirmed. 


GROUNDS  FOR  THE  REMOVAL  OF  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

I.     Preliminary  Observations,  526. 
II.     "WTiat,  in  Greneral,  Authorizes  Removal,  529. 

III.  What,  in  General,  Does  not  Authorize  Removal,  529. 

IV.  Marriage  of  Administratrix  or  Executrix,  530. 
V.     Habitual  Drunkenness,  530. 

VI.     Illiteracy,  Improvidence,  or  Want  of  Understanding,  530. 
VII.     Failure  to  Give  Bond  or  Security,  531. 
VIII.     Failure  to  File  Inventory,  532. 
IX.     Failure  to  Account,  533. 
X.     Unsuitableness  to  Discharge  Trust,  534. 
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XI.  Antagonism  of  Interest,  535. 

XII.  Refusal  to  Prosecute  Suits,  536. 

XIII.  Refusal  to  Defend  Suits,  537. 

XIV.  Incapacity,  Unfaithfulness  or  Neglect  of  Trust,  538. 

XV.     Misconduct,  Waste,  Mismanagement  or  Misappropriation  of 
Assets,  540. 

XVI.  Hostile  Feeling  Between  Representative  and  Heirs,  543. 

XVII.  Absence  from  State  or  Nonresidence,  543. 

XVIII.  Misconduct  Respecting  Sales  of  Property  of  Estate,  544. 

XIX.  Unauthorized  Investments  or  Loans,  546. 

XX.  Pasrments  of  Money,  547. 

XXI.  Fraud  or  Embezzlement,  548. 

XXII.  Poverty  and  Insolvency,  550. 

XXIII.  Coexecutors,  550. 

XXIV.  Persons  Entitled  to  Apply  for  RemovaL 

a.  In  General,  551. 

b.  Representative  of  Estate,  552. 

c.  Widow,  Tutrix  and  Heirs,  552. 

d.  Legatees  and  Devisees,  552. 

e.  Public  Administrator,  552. 

f.  Creditors  of  Estate,  552. 

g.  Strangers  or  Volunteers,  553. 
XXV.     Effect  of  Removal,  553. 

I.     Preliminary  Observationa 

The  power  to  remove  an  executor  or  administrator  is  generally 
given  by  statute;  but  it  has  been  held  that  a  court  of  probate  has 
power,  independent  of  statute,  to  revoke  letters  testamentary  or  of 
administration,  where  they  have  been  issued  without  jurisdiction, 
irregularly  or  illegally,  or  for  a  special  cause  which  has  ceased  to 
exist:  Morgan  v.  Dodge,  44  N.  H.  255,  82  Am.  Dec.  213.  Such  power 
is  given  for  the  protection  of  the  estates  of  deceased  persons.  The 
court  having  jurisdiction  of  a  petition  for  the  removal  of  an  executor 
or  administrator  has  a  very  large  discretion  in  determining  whether, 
upon  the  facts  presented  to  it,  the  representative  appointed  by  it 
shall  be  removed:  In  re  Bell's  Estate,  135  Cal.  194,  67  Pac.  123; 
Cosby  v.  Weaver,  107  Ga.  761,  33  S.  E.  656;  Clancy  v.  McElroy,  30 
Wash.  567,  70  Pac.  1095;  Cutler  v.  Howard,  9  Wis.  309.  Statutory 
authority  that  a  court  "may"  remove  an  executor  for  certain  speci- 
fied causes  is  to  be  construed  as  giving  a  discretionary  power  of 
removal,  and  is  not  compulsory  though  one  of  the  causes  may  exist: 
Cutler  V.  Howard,  9  Wis.  309. 

The  representative  is  not  to  be  removed  for  a  slight  departure 
from  duty,  but  only  for  some  devastavit  or  other  dishonest,  corrupt, 
or  improper  neglect  or  maladministration  of  the  estate.  An  exec- 
utor or  administrator  is  not  the  agent,  officer  or  assistant  of  the 
court  having  jurisdiction  of  probate  matters.  He  is  a  trustee,  and 
has  such  an  interest  in  the  execution  of  his  trust  as  entitles  him  to 
the  protection  of  the  law.  The  court,  it  is  true,  has  supervisory 
power  over  him,  but  his  duties  are  prescribed  by  law  and  not  by 
the  court,  and  so  long  as  he  observes  the  requirements  of  the  Jaw 
and  faithfully  executes  his  trust,  he  cannot  be  compelled  to  surrender 
it.  Ho  is,  thcrel'Dre,  entitled  to  protection  from  removal  without 
just  and  legal  cause,  and   that  cause   uiust,  as  we  understand   the  de- 
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ciaions,  be  some  defined  statutory  cause:  In  re  Healy's  Estate,  137 
Cal.  474,  70  Pac.  455;  Miller  v.  Hider,  9  Colo.  App.  50,  47  Pac.  406; 
Walker  v.  Torrance,  12  Ga.  604;  Young's  Admr.  v.  L»uisville  etc. 
K.  R.  Co.,  121  Ky.  483,  89  S.  W.  475;  Gill  v.  Riley,  28  Ky.  Law  Rep. 
eag,  90  S.  W.  2;  Levering  v.  Levering,  64  Md.  399,  2  Atl.  1;  Muir- 
head  v.  Muirhead,  14  Miss.  (6  Sniedes  &  M.)  451;  Morgan  v.  Dodge, 
44  N,  H.  255,  82  Am.  Dec.  213;  McFadgen  v.  Council,  81  N.  C.  195; 
In  re  Mussault's  Exr.,  T.  U.  P.  Charlt.  259;  Cutler  v.  Howard,  9  Wis. 
309. 

But  it  is  shown  further  on,  in  other  subdivisions  of  this  note,  that 
an  executor  or  administrator  may  be  removed  from  his  office  for  the 
following  causes,  among  others,  namely:  That  he  is  a  habitual  drunk- 
ard; that  he  is  improvident,  or  lacks  the  understanding  necessary 
to  enable  him  to  discharge  his  trust;  that  he  has  failed  to  obey  an 
order  of  the  court  to  give  further  bond  or  security;  that  he  has  failed 
to  file  a  proper  inventory,  or  to  render  accounts  or  returns  within  the 
required  time,  particularly  after  due  citation  and  order;  that  he  has 
failed  to  prosecute  or  defend  actions;  that  he  is  unfaithful  or  neg- 
lectful of  his  trust;  that  he  has  been  guilty  of  waste,  misconduct, 
mismanagement  or  misappropriation  of  assets  of  the  estate;  that  he 
has  been  guilty  of  improprieties  in  regard  to  the  collection  of  the 
assets  of  the  estate;  that  he  has  fraudulently  or  unjustly  allowed 
the  payment  of  claims  against  the  estate;  that  there  is  a  hostile  feel- 
ing between  him  and  the  heirs;  that  he  has  become  a  nonresident; 
that  he  has  been  guilty  of  misconduct  respecting  sales  of  property 
of  the  estate;  that  he  has  made  unauthorized  investments  or  loans; 
that  he  is  squandering  or  embezzling  the  estate,  or  making  improper 
use  of  its  property;  that  he  has  committed  or  is  about  to  commit  a 
fraud  on  the  estate;  or  that  his  removal  is  advisable  for  the  best  in- 
terests of  the  estate. 

It  has  been  affirmed  that  the  power  to  remove  an  executor  or  ad- 
ministrator extends  only  to  statutory  causes,  and  the  court  has  no 
discretionary  power  to  remove  him  for  other  causes.  Until  some  one 
of  the  causes  mentioned  in  the  statute  is  placed  before  the  court  for 
action,  the  court  has  no  power  or  jurisdiction  to  act:  Miller  v.  Hider, 
9  Colo.  App.  50,  47  Pac.  406;  Munroe  v.  People,  102  111.  406. 

A  court  is  reluctant  to  remove  a  representative  unless  it  clearly 
appears  that  retaining  him  in  office  will  jeopardize  the  interests  of 
the  estate:  Succession  of  Willis,  109  La.  281,  33  South.  314;  In  re 
Kasson's  Estate,  46  App.  Div.  348,  61  N.  Y.  Supp.  569;  In  re  Estate 
of  Johnson,  15  N.  Y.  St.  Rep.  752.  He  is  not  to  be  dismissed  for  errors 
of  judgment:   Succession  of  Sparrow,  39  La.  Ann.  696,  2  South.  501. 

The  power  of  removal  should  not  be  exercised  when  the  purpose 
of  the  petitioner  is  clearly  not  to  protect  the  estate,  but  to  punish 
the  representative:  In  re  Burr,  118  App.  Div.  482,  104  N.  Y.  Supp. 
29;  nor  should  there  be  any  removal  if  no  necessity  exists  therefor: 
Succession  of  Gerard,  116  La.  912,  41  South.  206;  McFarlan  v.  Mc- 
Farlan,  155  Mich.  652,  119  N.  W.  1108.  As  statutes  have  committed 
the  power  to  remove  executors  or  administrators  to  the  courts  of  pro- 
bate granting  the  letters,  and  have  carefully  defined  the  causes  of 
removal,  a  court  of  chancery,  conceding  that  it  has  such  power  of 
removal,  can  exercise  it  only  in  an  extreme  case;  as  where  actual 
fraud  or  some  of  tlie  distinct  grounds  of  removal  in  the  court  of 
probate  are  sliown  to  exist:  Randle  v.  Carter,  62  Ala.  95.  And  the 
g(Mieral  rule  is  that  a  ]ir()bate  court  will  not  remove  the  representa- 
tive  except   where   he    lias    been    guilty   of   willful   misconduct,   waste, 
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or  improper  disposition  of  the  assets  of  the  estate;   Witherspoon  v. 
Watts,  18  S.  C.  396. 

II.     What,  in  General,  Authorizes  Removal. 

An  executor  or  administrator  may  be  removed  for  maladministra- 
tion: Bozeman  v.  May,  132, Ala.  233,  31  South.  491;  or  where  the  con- 
tinuation of  his  trust  would  be  dangerous  to  the  rights  of  creditors  or 
heirs:  In  re  Mussault's  Exr.,  T.  U.  P.  Charlt.  259;  Lucich  v.  Medin,  3 
Nev.  93,  93  Am.  Dec.  376.  In  case  of  the  neglect  or  refusal  of  execu- 
tors to  execute  a  power  of  sale,  the  remedy  of  legatees  having  an  inter- 
est in  the  proceeds  only  is  to  have  the  executors  removed  and  other 
trustees  appointed  in  their  place:  Silverthorn  v.  McKinster,  12  Pa. 
(2  Jones)  67.  The  failure  of  an  administrator  to  collect  the  debts 
of  the  estate  represented  by  him  as  they  become  due,  or  to  collect 
the  same  in  illegal  and  worthless  funds,  is  cause  for  his  removal, 
unless  a  valid  excuse  is  shown  for  such  failure:  Oglesby  v.  Howard, 
43  Ala.  144;  and  see  Hightower  v.  Moore,  46  Ala.  466,  cited  in 
subdivision  III,  post.  An  executor  or  administrator  may  be  removed 
for  his  failure  to  obey  an  order  of  court:  Puhrer  v.  State,  55  Ind. 
150;  Van  Dusen's  Appeal,  102  Pa.  224;  Wright  v.  McNatt,  49  Tex. 
425.  The  failure  of  an  executrix  to  comply  with  a  decree  of  court 
■directing  her  to  convert  shares  of  stock  into  a  legal  investment,  and 
to  assign  mortgages  of  the  estate,  held  by  her  in  her  own  name, 
to  herself  as  executrix,  warrants  her  removal,  even  without  citation: 
Van  Dusen's  Appeal,  102  Pa.  224.  An  administrator  may  be  removed 
■where  there  was  error  in  the  appointment:  Heimberger  v.  Chamberlin, 
135  111.  App.  615.  Although  a  son  has  obtained  letters  of  adminis- 
tration upon  his  father's  estate,  the  probate  court  may,  upon  the 
timely  application  of  the  widow,  remove  the  son  and  confer  the 
appointment  upon  the  widow:  Muirhead  v.  Muirhead,  14  Miss.  (6 
Smedes  &  M.)   451. 

An  administrator  may  be  removed  by  operation  of  law.  Thus,  the 
appointment  of  another  person  with  the  will  annexed  supersedes,  per 
se,  all  former  administrations  of  the  estate,  and  the  acts  of  the 
administrator  with  the  will  annexed  are  valid:  McCauley  v.  Harvey, 
49  Cal.  497. 

Where  a  court  has  once  granted  administration,  it  unquestionably 
has  power  to  take  further  proceedings  to  settle  and  close  the  estate, 
and,  if  it  becomes  necessary  to  this  end,  to  remove  one  administrator 
and  to  appoint  another.  Under  the  Texas  statute  this  can  be  done 
upon  the  court's  own  motion:  Kuck  v.  Dixon  (Tex.  Civ.  App.),  127 
S.  W.  910. 

A  petition  for  the  removal  of  an  executor  or  administrator  which 
fails  to  show  the  interest  of  the  petitioner  in  the  administration, 
is  fatally  defective:  White  v.  Spaulding,  50  Mich.  22,  14  N.  W.  684. 
No  cognizance  can  be  taken  of  matters  not  alleged  in  the  petition: 
Carpenter  v.  Gray,  32  N.  J.  Eq.  692.  And  where  the  statute  desig- 
nates the  steps  necessary  to  be  taken  by  a  court  to  remove  an 
executor  or  administrator,  an  order  of  removal  without  a  compliance 
with  the  statute  is  unauthorized  and  ineffectual:  Horn  v.  White,  127 
111.  App.  222. 

An  executor  who  fails  to  do  what  is  necessary  to  protect  the  estate 
of  his  testator  should  be  removed.  altho\igli  lie  may  have  abstained 
from  doing  anytliing  actually  wrong:  Lucich  v.  Medin,  3  Nev.  93,  93 
Am.  Dec.  37().  He  should  also  be  removed  where  he  has  administered 
the  estate  with  a  total  disregard  of  the  interests  of  the  creditors  and 
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heirs.  Extravagance,  waste  and  mismanagement  of  an  estate  afiford 
tlie  same  ground  for  the  removal  of  an  executor  as  absolute  fraud: 
Rogers  v.  Morrison,  21  La.  Ann.  455;  Lucich  v.  Media,  3  Nev.  93,  93 
Am.  Dec.  376. 

III.     What,  in  General,  Does  not  Authorize  Kemoval. 

An  executor  will  not  be  removed  after  the  final  account  of  a  suc- 
cossionjiias  been  filed  and  homologated,  and  nothing  remains  to  be 
settled  except  such  matters  as  may  be  more  properly  settled  among 
the  heirs  in  a  partition  proceeding,  and  it  is  evidently  to  the  interest 
of  all  parties  concerned  that  the  executor  should  not  be  removed, 
and  there  is  presented  no  peremptory  ground  for  removal:  Succession 
of  Gerard,  116  La.  912,  41  South.  206.  Nor  will  an  administrator 
be  dismissed  after  his  final  account  has  been  filed,  when  the  dismissal 
cannot  be  of  any  possible  benefit  to  heirs  or  creditors:  Succession  of 
€onery,  111  La.  113,  35  South.  479.  Nor  will  an  administrator  be 
<lischarged  when  it  is  evident  that  his  dismissal  would  be  detri- 
mental to  the  interests  of  the  succession  he  represents;  that  it  would 
only  result  in  other  costs  and  further  delays:  Succession  of  Willis, 
109  La.  281,  33  South.  314. 

In  Alabama,  it  was  no  ground  for  the  removal  of  an  administrator 
in  18(i9  that,  in  1864,  he  received  Confederate  currency  in  payment 
for  property  of  the  estate  sold  by  him:  Hightower  v.  Moore,  46  Ala. 
466.  If  an  estate  has  no  debts,  and  the  next  of  kin  divide  it  accord- 
ing to  the  statute  of  distributions,  an  administrator  subsequently 
appointed  is  not  to  be  removed  for  failing  to  make  returns,  because 
there  is  nothing  to  do  and  nothing  to  return:  Harris  v.  Seals,  29 
Oa.  585.  The  circumstances  of  an  executor  are  "precarious"  only, 
within  the  meaning  of  the  New  York  statute,  authorizing  a  removal 
where  the  circumstances  of  the  executor  are  so  precarious  as  not  to 
iiiford  adequate  security  for  the  administration  of  said  estate,  when 
his  conduct  and  character  present  such  evidence  of  improvidence  or 
recklessness  in  the  management  of  the  trust  estate,  or  of  his  own, 
as  in  the  opinion  of  prudent  and  discreet  men  endangers  its  security: 
Shields  v.  Shields,  60  Barb.  56. 

Although  the  statute  prescribes  a  limitation,  as  to  time,  on  the 
granting  of  administration  in  cases  of  intestacy,  it  is  error  to  remove 
cin  administrator  appointed  within  three  days  after  the  death  of  an 
intestate,  on  the  ground  ^that  the  administration  was  improvidently 
granted,  as  the  limitation  does  not  apply  where  the  intestacy  of  the 
deceased  is  "notorious  or  satisfactorily  proved,"  for  the  presumption 
is  that  such  dying  intestate  was  notorious,  or  was  proved  as  re- 
quired: Jones  V.  Harbaugh,  93  Md.  269,  48  Atl.  827.  The  appointment 
of  a  stranger  as  administrator,  before  the  application  of  one  entitled 
to  letters,  as  a  brother  of  decedent,  will  not  be  revoked  on  the 
application  of  the  person  entitled  as  having  been  improvidently 
granted,  where  there  was  no  fraud  in  the  original  appointment:  Jones 
v.  llarhangh,  93  Md.  269,  48  Atl.  827.  A  peremptory  order  commit- 
ting an  administrator  for  contempt  in  refusing  the  demand  of  referees 
to  produce  all  books  and  papers  in  her  possession  containing  entries 
or  nuMnoranda  of  transactions,  or  accounts  of  expenditures,  in  refer- 
ence to  tlie  estate  will  be  reversed  where  her  report,  covering  a  period 
of  several  years,  had  been  filed  and  approved  by  the  heirs,  all  of 
whom  were  of  age;  where  the  case  was  not  a  proper  one  for  refer- 
Am.  St.  Rep.,  Vol.  138—34 
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ence;  and  ■where  no  ground  appeared,  in  reference  to  said  report, 
for  the  suspension  or  removal  of  the  executrix:  In  re  Ming,  15  Mont. 
79,  38  Pac.  228. 

IV.  Marriage  of  Administratrix  or  Executrix. 
The  Indiana  statute  makes  the  marriage  of  a  feme  sole  adminis- 
tratrix or  executrix  a  cause  for  her  removal,  unless  her  husband  files 
Ills  written  consent  to  her  continuing  as  such:  Jenkins  v.  Jenkins' 
Admr.,  23  Ind.  79.  Under  the  California  statute,  the  marriage  of  an 
executrix  does  not  eo  instanti  deprive  her  of  the  power  to  act;  it 
merely  renders  her  incompetent  and  she  may  be  removed  in  the 
manner  provided  by  law:  Schroeder  v.  Superior  Court,  70  Cal.  343, 
11   Pac.  651. 

V.  Habitual  Drunkenness. 
An  executor  or  administrator  who  is  a  habitual  drunkard  may  be 
removed  from  his  trust  without  an  affirmative  showing  that  he  had 
thereby  become  incapable  of  discharging  his  trust  to  the  interest  of 
the  estate.  The  court  will  take  judicial  cognizance  of  the  fact  that 
habitual  intoxication  does  incapacitate  a  man  for  the  discharge  of 
such  a  trust:  Gurley  v.  Butler,  83  Ind.  501. 

VI.    Illiteracy,  Improvidence  or  Want  of  Understanding. 

An  administrator  cannot  be  removed  on  the  mere  ground  that  he 
can  neither  read  nor  write.  These  qualifications,  while  very  useful, 
are  not  deemed  to  be  absolutely  essential,  because  persons  without 
them  often  have  good  business  capacity:  Gregg  v.  Wilson,  24  Ind. 
227.  But  illiteracy,  coupled  with  improvidence  and  a  want  of  under- 
standing, renders  the  representative  incapable,  and  is  a  good  cause 
for  removal:  In  re  Courtney's  Estate,  31  Mont.  625,  79  Pac.  317. 

The  term  "improvidence"  refers  to  habits  of  mind  and  conduct 
which  become  a  part  of  the  man,  and  render  him  generally  and  under 
all  ordinary  circumstances  unfit  for  the  trust  or  employment  in  ques- 
tion: Freeman  v.  Kellogg,  4  Redf.  Sur.  (N.  Y.)  218.  If  an  executor 
is  palpably  deficient  in  the  understanding  necessary  to  enable  one 
to  transact  business,  he  is  for  that  reason  incompetent,  because  he 
is  incapable;  and,  where  it  appears  from  the  evidence  that  he  made 
no  sufficient  effort  to  collect  debts  due  the  estate,  and  from  his  own 
statements  and  testimony,  that  he  was  ignorant  of  his  own  personal 
business  relations  with  the  decedent,  and  that  he  never  read  and  did 
not  know  the  contents  of  the  affidavits  attached  to  his  report,  he 
may  properly  be  removed  from  his  trust  on  the  ground  of  improvi- 
dence and  want  of  understanding:  In  re  Courtney's  Estate,  31  Mont. 
625,  79  Pac.  317.  But  if  the  legislature  has  not  authorized  the  re- 
moval of  an  executor  from  his  office  on  account  of  misconduct  or 
mismanagement  of  the  trust,  nor  because  he  is  insolvent,  his  letters 
cannot  be  revoked  on  the  ground  that  he  is  legally  incompetent  to 
serve  "by  reason  of  improvidence,"  although  he  is  illiterate  and  a 
person  of  small  pecuniary  means,  and  has  even  been  guilty  of  mis- 
conduct or  mismanagement  in  administering  the  trust  estate:  Emer- 
son V.  Bowers,  14  N.  '/.  (4  Kern)  449. 

If  the  executor  is  a  confidential  agent  solemnly  chosen  by  the 
testator  to  execute  his  wishes  as  they  may  be  expressed  in  his  will, 
the  testator's  authority  will  not  be  taken  awa}'  except  upon  undoubted 
proof   of   his    utter  iiiipiovidence   and   unfitness   for   the   duties   of   his 
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trust.     The  principle  applicable  is,  "whom  the  testator  will  trust,  so 
will  the  law":  In  re  Johnson's  Estate,  15  N.  Y.  St.  Rep.  752. 

The  fact  that  a  trust  in  real  estate  has,  while  in  the  hands  of  an 
administrator,  greatly  diminished  in  value  and  income,  is  no  ground 
for  his  removal  as  "improvident":  In  re  Treadwell's  Estate,  37  Misc. 
Rep.  584,  75  N.  Y,  Supp.  1058. 

^  Vn.    Failure  to  Give  Bond  or  Security. 

An  administrator's  failure  to  file  a  bond  has  been  held  a  good 
ground  for  his  removal:  Toledo  etc.  R.  R.  Co.  v.  Reeves,  8  Ind.  App. 
tiG7,  35  N.  E.  199.  He  may  be  removed  on  the  petition  of  anyone 
interested  where  he  fails  to  give  the  security  required  by  law: 
Succession  of  De  Flechier,  1  La.  Ann.  20;  or  by  the  court:  McFadgen 
V.  Council,  81  N,  C.  195;  and  he  may  be  removed  for  failure  to  give 
"counter  security":  Davenport  v.  Irvine,  27  Ky.  (4  J.  J.  Marsh.)  60. 
But  if  cause  exists,  the  fact  that  a  representative  has  given  the 
additional  security  required  does  not  oust  the  court  of  its  jurisdic 
tion  to  remove  him:  Shreve  v.  Wampole,  38  N.  J.  Eq.  490. 

Some  courts,  however,  hold  that  the  mere  failure  to  have  a  valid 
bond  up  is  no  ground  for  the  removal,  on  petition,  of  an  executor  or 
administrator,  and  that  the  most  that  can  be  asked  is  the  giving  of 
a  new  bond:  Barricklow  v.  Stewart,  31  Ind.  App.  446,  68  N.  E. 
316.  An  executrix,  nominated  without  bond,  who  has  qualified,  and 
is  acting,  will  not  be  removed  for  mismanagement,  nor  even  be  re- 
quired to  give  a  bond,  where  there  is  no  evidence  of  mismanagement: 
In  re  Fisher's  Estate,  128  Iowa,  626,  104  N.  W.  1023.  Under  a 
statute  providing  that  the  executors  named  in  a  will  are  entitled  to 
letters  testamentary,  immediately  after  its  probate,  unless  some  per- 
son interested  interposes  objection,  letters  granted  to  nonresidents 
will  not  be  revoked  on  the  ground  that  they  have  not  given  any 
bond,  where  the  testator  directed  that  they  should  not  be  required 
to  give  any  bond,  and  where  they  are  entitled,  under  the  laws  of 
the  state,  to  letters  without  giving  bond:  Postley  v.  Cheyne,  4  Dem. 
Sur.   (N.  Y.)  492. 

The  failure  of  a  husband,  who  marries  an  executrix,  to  give  a 
bond,  as  required  by  statute,  does  not  revoke  or  suspend  her  power 
as  executrix.  It  is  merely  a  cause  for  removal,  and,  until  the 
proper  exercise  of  the  power  of  removal  for  this  cause,  her  power  as 
executrix  remains  in  full  force:   Yates  v.  Clark,  56  Miss.   212. 

A  statute  providing  a  mode  which  enables  creditors  of  an  estate 
to  enforce  the  execution  of  a  bond  by  an  independent  executor  does 
not  contemplate  the  removal  of  such  executor,  unless,  after  being 
required  to  do  so,  he  fails  to  execute  a  bond  in  accordance  with 
the  order  of  the  court:  Perkins  v.  "Wood,  63  Tex.  396.  Under  the 
law  of  Louisiana,  if  an  executor,  who  has  been  ordered  to  furnish 
security,  fails  to  do  so  within  the  delay  allowed,  such  failure,  ipso 
facto,  works  an  immediate  removal,  and  it  is  the  duty  of  the  judge 
to  appoint  a  dative  executor:  Succession  of  Guidry,  40  La.  Ann.  671. 
4  South.  893.  While  fetters  testamentary  may  be  revoked  where 
the  "circumstances  of  the  executors  are  such  that  they  do  not  afford 
adequate  security  for  the  due  administration  of  the  estate,"  such 
circumstances  are  not  shown,  in  a  petition  for  the  removal  of  the 
executors,  by  the  fact  that  they  are  men  of  inconsiderable  means,  not 
transacting  any  business  or  h;i\ing  any  place  of  business:  Postlcv- 
V.  Cheque,  4  Dem.  Sur.  (X.  Y.)  492^ 
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A  residuary  legatee  who  has  qualified  as  executrix  and  given  a 
bond  that  she  will  pay  all  the  debts  and  legacies  of  the  testator, 
and  perform  all  orders  and  decrees  of  the  probate  court  by  her  to  be 
performed  in  the  premises,  may  be  removed  by  the  probate  court  for 
failing  to  file  a  new  bond,  or  for  failure  to  comply  with  any  lawful 
order  or  decree  of  that  court:  Lafferty  v.  People's  Sav.  Bank,  76 
Mich.  35,  43  N.  W,  34.  But  if  the  statute  provides  an  ample  remedy 
in  a  case  where  the  surety  on  the  bond  of  an  executor  or  admin- 
istrator "is  insufiicient,"  or  where  the  bond  is  "inadequate  in  amount," 
and  the  representative  is  given  a  reasonable  time,  not  to  exceed  five 
days,  in  which  to  procure  a  new  bond,  after  such  inadequacy  or 
insufficiency  shall  have  been  determined  in  a  proceeding  instituted 
before  the  surrogate,  the  letters  of  the  representative  cannot  be  re- 
voked until  such  time  has  expired.  Persons  interested  in  the  estate 
cannot  insist  on  a  summary  removal  for  such  cause:  In  re  Moulton's 
Estate,  57  Hun,  589,  10  N.  Y.  Supp.  717. 

Where  the  assets  of  the  estate  in  the  hands  of  the  executor  or 
administrator  are  in  danger  of  being  lost,  wasted,  or  misappropriated, 
and  the  representative  is  ordered  to  give  new  security  by  a  certain 
day,  he  may  be  removed  in  case  of  his  failure  to  file  a  substantial 
bond:  Carey  v.  Eeed,  8S  Md.  383,  33  Atl.  633.  He  may  also  be 
removed  for  his  failure  to  comply  with  an  order  of  court  requiring 
him  to  give  an  additional  bond;  and,  conceding  that  such  order  is 
appealable,  the  removal  may  be  made  during  the  pendency  of  an 
appeal  therefrom  by  the  executor  or  administrator,  if  no  supersedeas 
bond  has  been  given:  Betts  v,  Cobb,  121  Ala.  154,  25  South.  692. 
But  a  public  administrator  cannot  be  removed  for  a  mere  failure  to 
renew  his  bond,  where  he  is  not  in  default  in  any  other  particular, 
and  offers  to  make  such  renewal  in  response  to  the  notice  served 
upon  him:  In  re  Trotter,  115  N.  C.  193,  20  S.  E.  443. 

VIII.     Failure  to  File  Inventory. 

The  failure  of  an  executor  or  administrator  to  make  and  return 
;in  inventory  of  the  estate  represented  by  him,  as  required  by  law,  is 
;i  violation  of  his  duty,  for  which  he  is  liable  to  be  removed:  Oglesby 
v.  Howard,  43  Ala.  144;  Pace  v.  Oppenheini,  12  Ind.  544;  Toledo  etc. 
R.  R.  Co.  V.  Reeves,  8  Ind.  App.  667,  35  X.  E.  199;  In  re  Holladay's 
Estate,  18  Or.  168,  22  Pac.  750;  In  re  Barnes'  Estate,  36  Or.  279, 
59  Pac.  464.  It  is  sometimes  made  the  duty  of  the  court,  by  the 
law  in  force,  to  make  the  removal  upon  the  representative's  failure 
to  return  an  inventory  within  a  specified  time  from  the  grant  of 
letters:  Willis  v.  Ferguson,  46  Tex,  496.  The  filing  of  the  inventory 
is  required,  doubtless,  to  enable  the  court  to  determine  the  extent 
of  the  as,sets  of  the  estate,  but  if  no  such  assets  exist  when  tho 
inventory  is  to  be  filed,  that  fact  should  be  stated  in  a  writing  fileil 
in  lieu  of  the  inventory:  Toledo  etc.  R.  R.  Co.  v.  Reeves,  8  Ind.  Api>. 
667,  35  N.  E.  199, 

The  practice  seems  to  be  that  the  court  having  jurisdiction  of  the 
estate  is  vested  with  some  discretion  as  to  whether  it  will  remove  the 
representative  of  the  estate  for  failing  to  file  an  inventory  within 
time.  Thus,  where  the  executor  had  made  and  verified  a  proper 
inventory,  but  througli  inadvertence  and  forgotfulness  failed  to 
file  it  until  after  the  time  had  expired,  an  application  for  his  removal 
was    refused,    as    it    would    manifestly    have    been    unjust   to    him    to 
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have  granted  it:  Clancy  v.  McElroy,  30  Wash.  567,  70  Pac.  1095.  If 
there  has  been  no  negligent  or  willful  default  on  the  part  of  the 
executor  or  administrator,  and  no  detriment  to  the  estate,  the  repre- 
Bcntative  ought  not  to  be  removed  for  his  omission  to  file  an  inven- 
tory, or  to  make  an  annual  settlement,  until  he  has  been  cited  to 
do  so,  and  has  failed  to  comply  with  the  citation:  Hubbard  v.  Smith, 
45  Ala.  516. 

In  som*  jurisdictions  an  administrator  or  executor  can  be  removed 
only  for  legal  and  specific  causes,  and  after  citation  and  an  oppor- 
tunity to  be  heard  in  opposition  to  the  motion.  Justice  requires  that 
he  should  always  be  permitted  to  urge  in  his  defense  any  matters 
of  exculpation  which  may  exist:  In  re  Patten's  Estate,  7  Mackey 
(D.  C),  392.  Thus,  the  failure  of  the  administrator  or  executor  to  re- 
turn, within  the  time  prescribed,  a  special  inventory  ordered  by  the 
court,  is  no  ground  for  his  removal  where  a  suflicient  excuse  is  shown 
for  such  failure.  The  court  may  extend  the  time  for  returning  such 
inventory,  and  should  do  so  if  no  damage  results  from  the  delay, 
and  satisfactory  reasons  are  given  therefor:  In  re  Patten's  Estate, 
7  Mackey  (D.  C),  392.  If  the  statute  provides  for  the  removal  of 
the  representative  of  an  estate,  who  has  willfully  or  without  a  cause 
neglected  to  obey  an  order  made  by  the  surrogate,  but  also  provides 
that  the  surrogate  may  by  order  compel  him  to  file  an  inventory, 
his  failure  to  file  the  inventory,  in  the  absence  of  an  order  by  the 
surrogate  directing  him  so  to  do,  is  not  a  ground  for  removal:  In 
re  Moulton's  Estate,  57  Hun,  589,  10  N.  Y.  Supp.  717. 

Where  the  creditors  represent  that  certain  real  estate  of  the 
estate  of  a  decedent  was  fraudulently  conveyed  by  the  intestate  for 
the  purpose  of  defrauding  his  creditors,  and  they  request  the  admin- 
istratrix to  inventory  the  same  as  real  estate  of  the  intestate,  and 
offer  to  indemnify  her  for  so  doing,  the  administratrix  may  be  re- 
moved from  her  trust  if  she  refuses  to  do  so:  Andrews  v.  Tucker, 
24  Mass.  (7  Pick.)  250.  In  Hansell  v.  Hickox,  121  La.  721,  46 
South.  784,  the  court  declined  to  remove  administrators  on  the  ground 
of  having  prejudicially  withheld  property  from  the  inventory,  that 
contention  not  being  sustained. 

The  failure  of  one  coexecutor  to  return,  in  his  inventory  of  debts, 
a  note  due  from  himself  to  the  estate,  does  not  constitute  a  ground 
for  his  removal,  w'here  such  note  was  returned  by  the  other  executors 
in  their  inventory,  and  is  in  their  possession:  Dowdy  v.  Graham,  42 
Miss.  451. 

IX.     Failure  to  Account. 

One  of  the  first  and  most  important  duties  of  an  executor  or  admin- 
istrator is  to  keep  and  render  full  and  accurate  accounts  and  reports 
loncerning  the  estate  in  his  hands;  and  if  he  fails  to  do  so,  especially 
after  citation  and  notice,  he  may  be  removed:  Succession  of  Benton, 
106  La.  494,  31  South.  123,  59  L.  E.  A.  135;  Gray  v.  Gray,  39  N.  J. 
Eq.  332;  In  re  Ilickey,  34  Misc.  Kep.  360,  69  N.  Y.  Supp.  844.  If 
he  fails,  for  a  period  of  twenty  years,  to  make  any  statement  of 
account  for  the  decedent's  estate,  he  ought  to  be  removed:  Armstrong 
v.  Stowe,  77  N.  C.  360.  And  his  neglect  to  file  an  account  within 
the  time  prescribed  by  law  will  subject  him  to  destitution  from 
office:  Collins  v.  Hollier,  13  La.  Ann.  585.  But  while  a  failure  to 
make  returns  may  often  be  a  cause  for  removal,  there  is  no  coii> 
pulsory  mandate  of  the  law  that  in  every  case  such  failure  shall  of 
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itself  be  regarded  as  imperatively  demanding  the  removal  from  office 
of  an  administrator  or  executor.  Whether  or  not  his  letters  shall  be 
revoked  for  this  reason  alone  is  a  matter  which  rests  in  the  sound 
discretion  of  the  court:  Cosby  v.  Weaver,  107  Ga.  761,  33  S.  E.  656. 
A  failure  to  account  may,  in  the  absence  of  any  explanation,  be  a 
sufficient  cause  of  removal;  but  where  an  executrix  was  honestly 
of  the  opinion  that,  under  the  broad  powers  conferred  upon  her  by 
the  will,  it  was  not  incumbent  upon  her  to  make  returns,  and  she 
was  confirmed  in  this  opinion  by  the  ordinary,  it  is  proper  to  refuse 
to  remove  her  for  such  failure,  particularly  where  she  expresses  a 
willingness  to  make  full  returns  of  all  her  receipts  and  disbursements 
in  the  event  that  it  should  be  adjudicated  that  she  was  not,  by  the 
will,  exempted  from  so  doing:  Cosby  v.  Weaver,  107  Ga.  761,  33  S.  E. 
656. 

In  practice,  the  law  comes  to  this:  If  the  administrator  or  executor 
is  derelict  in  his  duty  in  filing  an  account,  he  may  be  ordered  to  do 
so  by  the  court;  and  if  he  disobeys  the  order  of  the  court,  he  may 
be  removed  upon  the  demand  of  creditors,  or  others  interested,  or 
upon  the  court's  own  motion:  Evans  v.  Buchanan,  15  Ind.  438;  Suc- 
cession of  Head,  28  La.  Ann.  800.  He  ought  not  to  be  summarily 
removed  for  his  failure  to  make  regular  settlements,  where  he  has 
not  been  required  to  do  so  by  the  court,  or  those  interested,  par- 
ticularly where  no  injury  has  resulted  to  the  estate:  Hightower  v. 
Moore,  46  Ala.  466.  To  warrant  his  dismissal  for  a  mere  failure  to 
render  annual  accounts,  it  must  be  alleged  and  proved  that  he  has 
disobeyed  an  order  of  court  to  render  his  account:  Succession  of 
Bertraud,  127  La.  000,  54  South.  127.  If,  however,  the  representative 
is  ordered  to  account,  and  neglects  for  a  year  to  comply  with  the 
order,  that  is  sufficient  of  itself  to  authorize  his  removal:  Evans  v. 
Buchanan,  15  Ind.  438;  Brown  v.  Ventress,  24  La.  Ann.  187;  especially 
if  he  has  in  his  hand,  in  the  meantime,  a  considerable  sum  of  money 
belonging  to  the  estate:  Evans  v.  Buchanan,  15  Ind.  438. 

X.    Unsuitableness  to  Discharge  Trust. 

In  some  of  the  states  an  executor  or  administrator  may  be  removed 
as  being  "evidently  unsuitable"  to  discharge  his  trust.  The  word 
"unsuitableness"  implies  not  want  of  capacity  or  mental  infirmity, 
but  an  unfitness  arising  out  of  the  situation  of  the  person  in  con- 
nection with  the  estate  of  which  he  is  administrator,  either  by  reason 
of  his  being  indebted  to  it,  or  having  claims  upon  it,  or  in  the  in- 
terest he  has  under  a  will,  or  his  situation  as  an  heir  at  law.  The 
statute  does  not  attempt  to  enumerate  the  causes,  but  gives  the 
judge  of  probate  a  broad  discretion  to  include  the  various  cases  that 
may  arise,  where  the  exercise  of  such  a  power  would  be  judicious: 
Thayer  v.  Homer,  52  Mass.  (11  Met.)  104.  As  said  in  Winship  v. 
Bass,  12  Mass.  199,  "the  statute  gives  a  very  broad  discretion  to  the 
judge,  evidently  intending  not  to  define  or  limit  the  disabilities  which 
should  be  causes  of  removal;  but  to  leave  room  for  the  application 
of  the  power  to  all  cases  which  may  occur  to  render  the  exoeut'oii 
of  a  will,  or  the  administration  of  an  estate,  perplexed  or  diniciilt." 

The  decisions  as  to  unsuitableness  are,  therefore,  generally  of  a 
negative  character,  and  show  when  the  representative  is  not  unsuit- 
able, rather  than  when  he  is  unsuitable.  Thus,  the  fact  that  tli'^ 
executor  is  indebted  to  the  estate  of  the  testator  in  a  large  sum  of 


Jan.  1909.]  Pfepferle  v.  Herr.  535 

motioy.  whic-h  he  refuses  to  consider  as  assets,  is  not  a  ground  for 
removing  him  as  being  an  unsuitable  person  to  remain  executor. 
The  fact  that  he  is  executor  does  not  discharge  him  from  his  debt 
to  the  testator.  He  shall  be  considered  as  having  paid  the  debt, 
and  as  holding  the  amount  in  his  hands  for  the  benefit  of  the  estate: 
Winship  v,  Bass,  12  Mass.  199.  The  fact  that  executors  are  indebted 
to  the  estate  of  the  testator  is  no  cause  for  their  removal  on  the 
ground  "6f  unsuitableness,  though  nearly  the  whole  estate  consists  of 
debts  due  from  the  executors.  For  any  debt  due  from  them  to  the 
testator,  they  may  be  required  to  account  in  the  settlement  of  the 
estate,  in  the  ordinary  course  of  administration;  and  they,  and  the 
sureties  on  their  bond,  will  be  liable  to  make  it  good:  Hnssey  v. 
Coffin,  83  Mass.  (1  Allen)  354.  Nor  should  an  administrator  be  re- 
moved as  "being  evidently  unsuitable  to  discharge  the  trust  reposed 
in  him"  because  of  the  fact  that  he  presents  claims  of  his  own 
against  the  estate  represented  by  him:  Murray  v.  Angell,  16  E.  I. 
692,  19  Atl.  246.  If  one  of  his  claims  has  been  allowed,  and  the 
allowance  appealed  from,  at  the  time  the  court  orders  his  removal, 
the  validity  of  his  claim  is  to  be  established  in  the  appellate  court, 
and  the  removal  does  not  affect  the  matter  one  way  or  the  other: 
Murray  v.  Angell,  16  R.  I.  692,  19  Atl.  246. 

The  question  of  the  representative's  unsuitableness  is  to  be  deter- 
mined as  of  the  date  of  the  petition  for  his  removal:  Drake  v.  Green, 
92  Mass.  (10  Allen)  124;  McGuinness  v.  Hughes,  188  Mass.  201, 
74  N.  E.  317;  Murray  v.  Angell,  16  R.  I.  692,  19  Atl.  246.  He  will 
not  be  removed,  as  evidently  unsuitable  for  the  discharge  of  his 
trust,  simply  on  proof  that  he  was  unsuitable  at  the  time  of  his 
appointment.  There  must  be  proof  that  he  continues  to  be  so:  Drake 
V.  Green,  92  Mass.   (10  Allen)   124. 

XI.    Antagonism  of  Interest. 

An  executor  or  administrator  whose,  personal  interests  are  in  con- 
flict with  his  duty  as  a  representative  of  the  estate  is  not  a  proper  per- 
son to  hold  the  office,  and  he  should  be  removed:  Putney  v.  Fletcher, 
148  Mass.  247,  19  N.  E.  370;  In  re  Mills'  Estate,  22  Or.  210,  29  Pac. 
443;  Marks  v.  Coats,  37  Or.  609,  62  Pac.  488;  Kellberg's  Appeal,  86 
Pa.  129.  He  should  be  removed  where  he  has  failed  to  include  in  his 
inventory  certain  personal  property  which  he  claims  to  have  pur- 
chased from  an  heir:  In  re  Mills'  Estate,  22  Or.  210,  29  Pac.  443. 
So,  where  a  decedent,  whose  estate  is  insolvent,  had,  in  his  lifetime, 
conveyed  lands  to  his  children,  one  of  whom  is  the  administrator, 
by  conveyances  which,  there  is  reasonable  ground  to  believe,  were 
voidable  as  against  creditors,  it  is  the  statutory  duty  of  the  admin- 
istrator to  petition  for  leave  to  sue  to  set  such  conveyances  aside; 
and  if  he  fails  to  perform  this  duty,  the  court  will  remove  him  with- 
out passing  on  the  question  of  the  validity  of  the  conveyances:  Marks 
V.  Coats,  37  Or.  609,  62  Pac.  488. 

While  letters  testamentary  cannot  be  refused  to  the  executor  named 
in  a  will  on  the  ground  that  he  claims,  as  his  own,  property  which 
legatees  under  the  will  insist  belongs  to  the  estate,  the  case  is 
dill'ercnt  where,  after  appointment,  the  executor,  without  sufllcient 
reason,  asserts  title  to  the  property  of  the  estate,  and  refuses  to 
iiiveiitory  it  as  the  property  of  tlie  estate.  Such  clear  neglect  of  liis 
duty   is  a  fraud   upon   the   estate,   and   is  a   statutory   ground   for   his 
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removal:  In  re  Eathgeb's  Estate,  125  Cal.  302,  57  Pac.  1010.  An 
administrator  who  has  acted  improperly,  who  claims  that  substan- 
tially the  whole  estate  belongs  to  himself,  and  that  the  decedent 
had  no  property  when  he  died,  although  there  was  standing  in  his 
name,  in  different  banks,  a  large  amount  of  money,  is  an  unfit  and 
improper  person  to  remain  administrator.  His  whole  interest  is 
against  the  estate,  and  he  should  be  removed:  In  re  Wallace.  68 
App.  Div.  649,  74  N.  Y.  Supp.  33. 

A  decree  removing  an  executor  on  the  ground  that  the  prosecution 
of  his  individual  claims  on  the  estate  would  conflict  with  his  duties 
as  executor,  if  not  appealed  from,  is  conclusive  in  a  collateral  suit: 
Thayer  v.  Homer,  52  Mass.  (11  Met.)  104.  And  it  is  no  abuse  of 
discretion  to  remove  a  collector,  appointed  in  a  will  contest,  on  the 
ground  that  he  is  interested  in  the  litigation:  Guthrie  v.  Welch,  24 
App.  D.   C.  562. 

It  must  be  observed,  however,  that  an  executor  holds  his  office 
by  virtue  of  the  testator's  selection,  and  has  a  right  to  continue  in 
the  office  if  competent  to  perform  its  duties.  When  his  competency 
is  challenged  on  the  score  of  interest,  the  question  is  to  be  consid- 
ered with  reference  to  the  situation  of  the  estate  at  the  time.  If 
his  interest  will  not  conflict  with  the  duties  still  to  be  performed, 
there  is  no  occasion  for  removal:  Odlin  v.  Nichols,  81  Vt.  219,  69 
Atl.  644.  If  three  temporary  administrators  are  appointed,  in  a 
proper  case,  they  will  not  be  removed  on  the  ground  that  they  are 
interested  in  the  estate,  two  of  them  being  legatees  named  in  the 
will,  and  the  other,  the  executor  named  therein:  In  re  Ashmore's  Es- 
tate, 48  Misc.  Eep.  312,  96  N.  Y.  Supp.  772,  35  Civ.  Proc.  K.  268. 
So  it  will  often  occur  that  the  interest  of  distributees  will  conflict, 
and  that  the  principal,  or  residuary  legatee,  will  stand  in  the  atti- 
tude of  adversary  to  pecuniary,  or  specific  or  demonstrative  legatees, 
or  to  specific  devisees.  But  such  conflicts  cannot  deprive  the  next  of 
kin,  or  the  principal,  or  residuary  legatee,  of  the  priority  of  right 
to  the  administration;  and  as  they  do  not,  in  the  first  instance,  deprive 
of  priority,  they  cannot,  when*  they  arise  subsequently,  justify  re- 
moval, in  the  absence  of  misconduct:  Kandle  v.  Carter,  62  Ala.  95. 
It  has  also  been  held  that  the  attorney  for  an  administrator  violates 
no  obligation  to  his  client  by  acting  as  attorney  for  one  of  the 
heirs,  as  against  the  others,  in  a  controversy  between  them  on  a 
matter  in  which  the  administrator  has  no  interest,  and  which  does 
not  affect  his  relation  to  the  estate  in  his  hands;  that  tliis  double 
representation  by  the  attorney  does  not  of  itself  incapacitate  the  ad- 
ministrator, or  indicate  that  he  is  in  any  respect  unfaithful  to  his 
trust;  and  that  such  action  by  the  attorney  is  no  ground  for  the 
Mdministrator's  removal:  In  re  Healy's  Estate,  137  Cal.  474,  70  Pac. 
455. 

XII.  Refusal  to  Prosecute  Suits. 
As  it  is  the  duty  of  an  executor  or  administrator  to  collect  the 
assets  of  the  estate,  and  distribute  the  same  according  to  law,  he 
must  bring  suits  for  that  purpose  when  necessary.  Thus,  if  an  admin- 
istrator refuses  to  take  steps  to  try  the  question  whether  an  alleged 
conveyance  made  by  his  decedent  is  fraudulent  or  not,  he  may  be 
removed  and  another  appointed  in  his  place:  Dunbar  v.  Kelly,  189 
Mass.  390,  75  X.  E.  740.     The  refusal  of  an  administrator  to   act  in 
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the  matter  of  recovering  new  assets  of  the  estate  represented  by  him 
is  good  cause,  in  Massachusetts,  for  his  removal,  and  an  equity  of 
redemption  constitutes  new  assets.  Thus,  if  the  administrator,  more 
than  two  years  after  he  gave  notice  of  his  appointment,  first  dis- 
covered the  existence  of  a  bond  executed  to  the  intestate  by  a  person 
to  whom  the  intestate  had  conveyed  a  parcel  of  land,  and  by  the 
terms  of  which  the  obligor  was  to  reconvey  the  land  within  five  years 
on  payment  of  a  certain  sum,  the  administrator  is  properly  removed 
if  he  fails  to  bring  a  bill  in  equity  to  redeem,  especially  where  he 
has  been  requested  to  do  so  by  a  creditor  of  the  estate  who  has 
not  presented  or  proved  his  claim,  where  such  creditor  offers  to 
indemnify  the  administrator  against  costs,  and  where  there  is  no 
other  property  of  the  estate  except  said  equity  of  redemption:  Glines 
V.  Weeks,  137  Mass.  547. 

But,  under  the  New  York  statute,  authorizing  an  administratrix 
to  maintain  an  action  to  set  aside  fraudulent  conveyances  made  by 
a  deceased  person,  it  is  no  ground  for  her  removal  that  she,  in  her 
individual  right,  claims  the  ownership  of  a  mortgage  formerly  be- 
longing to  her  intestate  under  an  assignment  alleged  to  be  fraudulent 
as  to  his  creditors,  because,  if  she  refuses  to  bring  an  action  to  set 
aside  the  assignment,  the  creditors  may  bring  such  action,  making 
the  administratrix  a  defendant  in  her  representative  as  well  as  her 
individual  capacity,  and  alleging  her  refusal  to  bring  the  action. 
The  creditors  would  thus  have  the  full  benefit  of  the  statute  to  the 
same  extent  as  if  the  action  were  brought  by  the  administratrix: 
In  re  Moulton's  Estate,  57  Hun,  589,  10  N.  Y.  Supp,  717. 

An  executor  who  refuses  to  take  the  proper  steps  to  recover  the 
money  of  his  testator,  converted  during  the  latter's  lifetime,  and 
of  which  fact  the  executor,  at  the  time  he  took  charge  of  the  estate, 
was  apprised,  should  be  removed  from  his  trust,  because  he  is  guilty 
of  gross  mismanagement  and  waste:  Haynes  v.  Carpenter,  86  Mo. 
App.  30.  But  the  presumption  is,  that  a  representative  will  perform 
his  duty,  and  this  presumption  must  prevail  until,  as  a  matter  of 
fact,  he  fails  to  perform  his  duty.  Thus,  where  an  executor  has 
been  removed  and  an  administratrix  appointed,  and  where  the  remain- 
ing asset  of  the  estate  unadministered  consists  of  a  large  demand 
against  her  husband,  which  demand  has  already  been  put  in  suit,  result 
ing  in  a  judgment  in  his  favor,  and  from  which  an  appeal  has  been 
taken,  the  administratrix  may  be  removed  by  the  surrogate  if  she 
fails  to  prosecute  the  appeal  diligently  and  vigorously,  but  that  she- 
will  neglect  to  discharge  this  duty  is  not,  upon  a  simple  conjecture, 
to  be  assumed:  Matter  of  Place,  4  N.  Y.  St.  Eep.  533. 

The  beginning  of  a  partition  suit  to  partition  the  lands  of  a 
decedent,  who  died  testate,  affords  no  ground  for  the  removal  of  an 
administrator  with  the  will  annexed  during  the  pendency  of  that 
suit:  Stevens  v.  Larwill,  110  Mo.  App.  140,  84  S.  W.  113. 

XIII.  Refusal  to  Defend  Suits. 
It  is  the  duty  of  an  executor  or  administrator,  as  such,  and  as 
agent  of  the  heirs,  to  protect  the  estate  from  invalid  and  doubtful 
claims;  and  he  should  intcr[)0se  every  legal  objection  to  them  that 
industry  and  care  can  furnisli.  He  is  not  liable  to  be  removed  for 
doing  this:  Andrews  v.  (,'arr.  2  R.  I.  117;  but  he  may  be  removed  fur 
not   doing  it:   Keyuolds   v.   Ziiik,   27   Gratt.    (Va.)    29.     If   he   has   ui> 
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adverse  personal  interest  in  an  action  against  himself  in  his  repre- 
sentative capacity,  and  makes  no  defense,  he  may  be  removed  upon 
the  petition  of  distributees,  who  allege  that  there  is  a  valid  defense, 
which  they  desire  to  set  up:   Simpson  v.  Jones,  82  N.  C.  323. 

Where  the  executor  or  administrator  is  under  the  bias  of  an  interest 
in  opposition  to  that  of  the  estate  he  represents,  in  holding  a  note 
to  the  payment  of  which  he  expects  part  of  the  moneys  that  may 
be  recovered  out  of  the  estate,  in  a  suit  against  it,  will  be  applied, 
and  its  influence  is  seen  in  his  inattention  to  the  suit  and  his  neglect 
of  preparation  to  resist  it,  the  court  will  interpose,  upon  application, 
and  remove  the  representative  from  office,  for  the  law  frowns  upon 
any  act  on  the  part  of  a  fiduciary  which  places  interest  in  antagonism 
to  duty,  or  tends  to  that  result:  Simpson  v.  Jones,  82  N.  C.  323. 
So,  where  a  petition,  made  by  parties  in  interest,  for  the  removal  of 
an  executrix,  charges  that  she  has  refused  to  defend  suits  brought 
against  her  as  executrix,  one  suit  by  her  brother  and  another  suit 
by  her  sister,  although  she  was  notified  by  the  petitioners  that  the 
<lemands  made  in  said  suits  were  unjust  and  were  not  properly  charge- 
able against  the  estate,  and  that  she  had  colluded  with  her  brother 
and  sister  to  defraud  the  petitioners  of  their  respective  interests  in 
the  estate  of  the  testator,  such  charges,  if  supported  by  proof,  jus- 
tify the  removal  of  the  executrix  from  office:  Cox  v.  Chalk,  57  Md. 
-■369. 

XIV.     Incapacity,  Unfaithfulness  or  Neglect  of  Trust. 

An  administrator  will  not  ordinarily  be  removed  on  the  ground 
of  want  of  capacity,  if  he  seems  to  possess  the  same  capacity  that 
he  did  when  he  was  appointed,  though  the  appointment  was,  in  all 
probability,  a  very  injudicious  one:  Lehr  v.  Tarball,  3  Miss.  (2  How.) 
905.  But  if  the  acts  or  omissions  of  an  executor  show  a  want  of 
lionesty,  or  a  want  of  proper  capacity  to  execute  the  duties  of  his 
trust,  or  a  want  of  reasonable  fidelity,  he  may  be  removed  where 
the  trust  fund  is  in  danger,  or  further  security  be  required:  Holcomb 
V.   Coryell,   12   N".  J.   Eq.   289. 

Negligence  is  a  good  ground  for  removing  an  executor  or  admin- 
istrator: Lucich  V.  Medin,  3  Nev.  93,  93  Am.  Dec.  376.  Thus,  if  he 
fails  for  four  months  to  file  an  inventory,  or  to  cause  an  appraise- 
ment to  be  made,  or  to  give  notice  to  creditors,  or  to  require  vouchers 
to  be  presented  for  money  paid  out  by  him,  these  facts  abundantly 
justify  his  removal,  especially  wliere  he  has  temporarily  removed 
from  the  state  and  is  without  a  present  residence  therein:  In  re 
Dietrich's   Estate,  39   Wash.   520,   81   Pac.   1061. 

Whatever  may  be  the  right  of  an  executor  to  appointment,  he 
may  always  be  removed  after  appointment,  unless  he  discharges  the 
<luties  of  his  trust  faithfully,  and  as  directed  by  law:  In  re  Ban- 
quier's  Estate,  88  Cal.  302,  26  Pac.  178,  532;  and  if  an  executor 
or  administrator  neglects  or  refuses  to  perform  the  duties  of  his 
office,  he  may  be  removed:  Glines  v.  Weeks,  137  Mass.  547;  In  ro 
VVheaton's  Estate,  37  Misc.  Rep.  184.  74  N.  Y.  Supp.  938;  lu  re 
Partridge's  Estate,  31  Or.  297,  51  Pac.  82;  Knight  v.  Hamakar,  40  Or. 
-124,  67  Pac.  107<  Kellberg's  Appeal,  86  Pa.  129. 

It  must  be  borne  in  mind,  however,  that  an  executor  is  the  creature 
and  representative  of  tlie  testator,  and  not,  like  an  administrator, 
the  creature  of  the  law.  A  testator  has  a  right  to  repose  conndonce 
in   whom   he   will,   and,   if   he   selects   as    his   representative   an    irre- 
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sponsible,  insolvent  person,  it  is  an  exercise  of  power  not  vested  in 
the  court,  and  a  violation  of  the  rights  of  the  executor,  to  require 
him,  in  the  absence  of  fraud  or  misconduct,  or  breach  of  trust,  to 
give  security,  and  thereby  remove  him  from  office,  thus  defeating  the 
will  of  the  testator:  Holcorab  v.  Coryell,  12  N.  J.  Eq.  289.  Of 
course,  the  refusal  of  an  administrator  to  perform  the  duties  of  his 
trust  is  a  sufficient  cause  for  revoking  his  authority  and  conferring 
it  upon-^nother:  Marsh  v.  People,  15  111.  284, 

Where  it  appears  that  the  sole  surviving  executor  has  neglected 
the  estate  and  due  administration  of  its  affairs;  that  claims  due  the 
estate  have  not  been  collected;  that  the  executor  has  filed  a  volun- 
tary petition  in  bankruptcy;  and  that  the  circumstances  of  the 
«state  are  such  that  parties  interested  therein  are  not  afforded  ade- 
quate security  for  the  proper  administration  thereof,  an  order  for 
the  removal  of  the  executor  is  properly  granted:  In  re  Truesdell's 
Estate,  40  Misc.  Eep.  336,  81  N.  Y.  Supp.  1038.  So,  where  the 
principal,  if  not  the  only,  valuable  asset  of  an  estate  is  a  retail 
liquor  store,  which  had  been  carried  on  by  decedent,  and  as  to  which 
he  had  a  lease  which  had  about  five  months  to  run  at  the  time  of 
his  death,  it  is  a  breach  of  trust  for  the  administratrix,  the  widow 
of  decedent,  to  allow  the  fixtures  of  the  store  to  be  sold  under  a 
chattel  mortgage,  and  to  be  bought  in  by  the  bartender,  who  executed 
a  new  chattel  mortgage,  and,  with  the  widow's  assistance,  obtained 
a  renewal  of  the  lease  for  her  benefit,  though  the  business  was  car- 
ried on  in  his  name.  Such  acts  constitute  misconduct  and  dishonesty 
on  the  part  of  the  administratrix,  and  her  letters  will  be  revoked 
therefor:  In  re  Heyen's  Estate,  40  Misc.  Eep.  511,  82  N.  Y.  Supp. 
791.  An  administrator  may  also  be  removed,  in  the  discretion  of 
the  court,  for  unfaithfulness  or  neglect  of  his  trust  to  the  probable 
loss  of  persons  interested  in  the  estate,  where  he  fails,  within  the 
time  prescribed  by  statute,  to  publish  notice  to  creditors  to  present 
their  claims,  and  to  file  an  inventory  of  the  estate:  In  re  Barnes' 
Estate,  36  Or.  279,  59  Pac.  464. 

While  a  court  of  equity  may  not  remove  an  executor  who  has 
neglected  to  account  in  the  proper  court,  as  required  by  the  statute, 
when  called  upon  to  account,  who  has  refused  to  account  and  evades 
doing  so,  until  compelled  by  the  court,  and  who  is  then  found  to  be 
the  principal  debtor  of  the  estate,  it  is  justified  in  compelling  the 
executor  to  secure  the  trust  where  the  estate  has  little  or  no  security 
for  such  indebtedness:  Holcomb  v.  Coryell,  12  N.  J.  Eq.  289. 

An  executor  who  makes  improper  investments,  who  mixes  the  trust 
funds  with  his  own,  who  fails  to  keep  proper  accounts,  and  who 
withholds  from  the  cestui  que  trust  money  in  his  possession  that 
beloti,i,rs  to  and  should  have  been  paid  over  to  the  beneficiary,  should 
be  dismissed:  In  re  Simon's  Estate,  155  Pa.  215,  26  Atl.  424. 

If  an  administrator  is  appointed,  and  qualifies,  but  does  no  further 
act  for  a  number  of  years,  the  court  may,  upon  a  showing  that  the 
estiite  is  unadministered,  that  there  are  claims  against  it,  and  tha*- 
some  of  its  real  property  is  claimed  by  others,  remove  the  admin- 
istrator, and  appoint  another:  Kuck  v.  Dixon  (Tex.  Civ.  App,),  127 
S.  W.  910.  But  where  an  executor  has  used  all  reasonable  care  and 
diligence  in  administering  the  estate,  but  has  found  it  impossible  to 
coKiiilcte  the  administration  thereof  within  the  time  prescribed  by 
.statute,  the  court  will  refuse  to  remove  him  and  appoint  an  adminis- 
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trator  de  bonis  non:  Ford  v.  Ford,  88  Wis.  122,  59  N.  W.  464.  And 
the  court  will  not  remove  an  administrator  because  of  the  mere  fact 
that  the  administration  of  the  estate  has  been  continued  for  sixteen 
years  without  a  final  account,  as  such  fact  alone  does  not  overcome 
the  presumption  of  fair  conduct  and  the  faithful  performance  of  offi- 
cial duty:  In  re  Moore's  Estate,  83  Cal.  583,  23  Pac.  794. 

In  Louisiana,  an  executrix  who  fails  to  deposit  in  bank  the  money 
of  a  succession,  as  required  by  law,  must  be  dismissed  upon  proof 
of  that  fact,  made  in  the  manner  prescribed  by  statute:  Depas  v. 
Riez,  2  La.  Ann.  30;  except  where  the  amount  is  inconsiderably, 
being  not  more  than  enough  to  pay  expenses:  Peale  v.  White,  7  La. 
Ann.  449;  or  where  there  is  no  bank  in  the  parish  in  which  the  ex- 
ecutors reside:  Succession  of  Peytavin,  7  Rob.  (Va.)  477.  The  pur- 
pose of  the  law  requiring  the  deposit  of  funds  belonging  to  estates 
is  not  so  much  the  safety  of  the  funds  as  the  rendering  of  them 
productive  during  the  delays  which  attend  the  final  "winding  up"  of 
estates:   Succession  of  Peytavin,  7  Rob.   (Va.)   477. 

Administrators  are  not  to  be  dismissed  for  intermeddling  with  the 
assets  of  the  succession  before  they  were  appointed,  where  they  were 
appointed  without  objection;  nor  for  drawing  money  from  the  hands 
of  commission  merchants,  and  failing  to  deposit  it  as  money  of  the 
succession,  where  it  does  not  conclusively  appear  that  they  are  not 
entitled  to  so  draw;  and  it  does  not  follow  that  because  one  admin- 
istrator is  dismissed  others  must  also  be  dismissed:  Hansell  v.  Hickox, 
121  La.  721,  46  South.  784. 

If  an  administratrix  has  proceeded  with  reasonable  diligence  and 
intelligence  to  perform  her  duties  in  the  administration  of  the  estate, 
has  caused  an  inventory  to  be  made,  and  has  advertised  for  sale  the 
personal  estate  of  the  decedent,  she  is  not  to  be  removed  because  of 
her  age,  lack  of  vigor,  or  want  of  acquaintance  with  business  affairs, 
because  neither  youth  nor  vigor  are  required  of  an  administratrix, 
and  neither  lack  of  education  not  amounting  to  illiteracy,  nor  weak- 
ness of  mind  not  amounting  to  want  of  understanding,  will  suffice 
to  debar  one  from  his  right  to  administer:  In  re  Ireland's  Estate,  47 
Misc.  Rep.  545,  95  N.  Y.  Supp.  1077. 

A  statute  requiring  the  court  to  revoke  the  letters  of  an  adminis- 
trator who  neglects  for  two  months  after  his  appointment  to  give 
notice  to  creditors  does  not  apply  to  the  administratrix  of  an  estate 
of  a  specified  limited  value,  where  the  whole  estate,  if  it  does  not 
exceed  such  value,  is  to  be  assigned  to  the  widow;  and  her  letters 
cannot,  therefore,  be  revoked  for  her  failure  to  give  notice  to  cred- 
itors where  the  whole  estate  is  set  oflE  to  her:  In  re  Atwood's  Estate, 
127  Cal.  427,  59  Pac.  770. 

XV.     Misconduct,    Waste,    Mismanagement    or    Misappropriation    of 

Assets. 

Misconduct  on  the  part  of  the  representative  of  a  decedent's  estate 
is  a  good  ground  for  his  removal:  In  re  Estate  of  Hood,  104  X.  Y. 
103.  10  N.  E.  35;  In  re  Havemeyer,  3  App.  Div.  519,  38  N.  Y.  Supp. 
292;  In  re  Wallace,  68  App.  Div.' 649,  74  N.  Y.  Supp.  33;  In  re  Estate 
of  Wheaton,  37  Misc.  Rep.  184,  74  N.  Y.  Supp.  938;  In  re  Patterson. 
41  Misc.  Rep.  66,  S3  N.  Y.  Supp.  649.  It  is  ground  for  the  removal 
of  an  executor  that  his  acts  are  sucli  as  to  show  a  want  of  hone^^ty 
or  capacity  to  execute  the  duties  of  his  office,  especially  where   the 
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trust  property  is  endangered:  In  re  Ireland's  Estate,  47  Misc.  Eep, 
545,  95  N.  Y.  Supp.  1079. 

He  may  be  removed  from  office  for  inducing  a  residuary  legatee, 
by  false  representations  and  suggestions,  to  sell  her  interest  to  hira 
for  one-fourth  of  its  value:  Lett  v.  Emmett,  37  N.  J.  Eq.  (10  Stew.) 
535;  or  where  he  has  a  contract  to  sell  certain  stock  for  two  hundred 
and  fifty  dollars,  for  purchasing  the  same  from  the  estate  at  one 
hundred^and  fifty  dollars  a  share,  and  retaining  the  difference:  In  re 
Sandrock's  Estate,  49  Misc.  Kep.  371,  99  N.  Y.  Supp.  497;  or  for 
giving  an  unauthorized  preference  to  creditors  in  distributing  the 
assets  of  the  estate:  Foltz  v.  Prouse,  17  111.  487;  or  where  he,  being 
also  a  testamentary  trustee,  wrongfully  continues  the  business  of  the 
testator:  In  re  Hutchinson,  10  N.  Y.  St.  Eep.  10;  or  where  he,  being 
a  son  of  decedent  and  a  coexecutor,  refused  to  join  in  a  deed,  author- 
ized under  a  power  of  sale,  on  the  ground  that  he  ought  to  have  the 
property  himself  at  less  than  the  stipulated  price,  at  the  same  time 
stating  that  it  was  worth,  to  an  outsider,  more  than  such  price: 
Oliver  v.  Frisbie,  3  Dem.  Sur.  22;  or  for  conveying  a  part  of  his 
decedent's  estate  to  sureties  on  his  official  bond  for  their  protection: 
Fleet  V.  Simmons,  3  Dem.  Sur.  542;  or  where  he  claims  the  benefit 
of  a  contract  between  himself  and  the  testator,  there  being  strong 
evidence  that  the  testator  was  of  unsound  mind  at  the  time  of  its 
execution,  and  by  the  terms  of  which  contract  the  executor  secured 
great  pecuniary  advantage,  to  the  detriment  of  the  estate:  In  re 
(jleason's  Estate,  17  Misc.  Kep.  510,  41  N.  Y,  Supp,  418,  75  N.  Y. 
St.  Rep.  820. 

It  is  also  ground  for  an  executor's  removal  from  office  that  he  re- 
fuses to  account  in  the  proper  court,  wherein  he  has  charged  himself, 
where  he,  after  the  rejection  by  such  court  of  a  claim  made  by  him, 
invokes  the  aid  of  the  courts  of  another  state  to  have  such  claim 
allowed;  and  especially  where  he  has,  in  addition  to  such  acts,  wasted 
and  misapplied  the  estate:  Gray  v.  Gray,  39  N.  J.  Eq.  332.  So  where 
he  alleges  that  he  cannot  account  because  the  data  for  such  an  ac- 
counting is  in  the  hands  of  an  assignee,  in  assignment  proceedings,  his 
letters  will  be  revoked,  so  that  a  creditor  may  procure  the  appoint- 
ment of  an  administrator  with  the  will  annexed,  through  whom  propc* 
proceedings  may  be  instituted  against  the  fund  which  had  been  used 
in  the  business:  In  re  Hickey,  34  Misc.  Eep.  360,  69  N.  Y.  St.  Rep.  844. 
Where  a  husband  is  entitled  to  letters  of  administration  on  his  de- 
ceased wife's  estate,  and  he  is  prevailed  upon  to  have  his  sister  in  law 
associated  with  him  as  administratrix,  upon  the  ground  that  it  wouM 
tend  to  establish  peaceful  relations,  but  she,  for  the  first  time,  sets  up 
a  claim  to  a  large  portion  of  the  personal  property,  when  an  attempt 
is  made  at  appraisal,  and  refuses  to  produce  for  appraisal  certain  per- 
sonal property,  and  uses  language  toward  and  concerning  her  brother 
in  law,  the  coadministrator,  that  is  disrespectful,  unbecoming,  uncalled 
for,  and  not  provoked  by  him,  the  court  may  revoke  the  letters  granted 
to  the  administratrix,  on  the  ground  that  they  were  "obtained  by  a 
false  suggestion  of  a  material  fact":  In  re  West,  40  Hun,  291. 

But  in  those  jurisdictions  where  an  administrator,  as  such,  has  no 
authority  or  control  over  the  real  estate  of  his  intestate,  it  is  not 
misconduct  for  him  to  purchase  such  real  estate  upon  a  foreclosure 
sale,  and  to  hold  the  same  in  his  own  right.  He  cannot,  therefore, 
be  removed  for  so  doing:   Campbell  v.  Allen,  142  N,  Y.  484,  37  X.  E. 
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517.  Nor  is  it  any  ground  for  removing  an  executor  or  requiring 
him  to  give  security  for  assets  in  his  hands,  that  he  made  for  the 
legatee  an  investment  in  government  bonds,  purchasing  them  at  a 
premium,  instead  of  on  bond  and  mortgage,  as  requested,  where  all 
the  interest  collected  has  been  paid  over  to  the  legatee;  or,  that  he 
has  no  real  estate  in  this  state,  where  there  is  no  proof  that  the 
assets  are  insecure  in  his  hands,  or  in  danger  of  being  wasted:  Car- 
penter V.  Gray,  32  N.  J.  Eq.  692. 

Waste  of  the  property  of  an  estate  is,  of  course,  as  good  a  ground 
for  the  removal  of  an  executor  or  administrator  as  actual  fraud: 
Scott  V.  Smith  (Ind.  App.),  82  N.  E.  55G;  Haynes  v.  Carpenter,  86 
Mo.  App.  30;  Lucich  v.  Medin,  3  Nev.  93,  93  Am.  Dec.  376;  Fern- 
bacher  v.  Fernbacher,  17  Abb.  N.  C.  339,  4  Dem.  Sur.  227;  In  re  Mus- 
s-ault's  Exr.,  T.  U.  P.  Charlt.  (Ga.)  259;  and  all  coexecutors  who  have 
committed  waste  should  be  removed  therefor:  Fernbacher  v.  Fern- 
bacher, 17  Abb.  N.  C.  339,  4  Dem.  Sur.  227, 

Mismanagement  is  good  ground  for  the  removal  of  an  executor  or 
administrator:  Miller  v.  Hider,  9  Colo.  App.  50,  47  Pac.  406;  Froth- 
ingham  v.  Petty,  197  111.  418,  64  N,  E.  270;  Ilaynes  v.  Carpenter,  86 
Mo.  App.  30;  Lev.ellyn  v.  Lewellyn,  87  Mo.  App.  9;  Lucich  v.  Medin, 
3  JNTev.  93,  93  Am.  Dee.  376;  In  re  Heyen's  Estate,  40  Misc.  Eep.  511, 
82  N.  Y.  Supp.  791. 

A  court  will  correct  errors  made  by  an  executor  or  administrator 
in  his  accounts,  or  mistakes  made  by  him  in  the  construction  of  the 
will,  but  it  will  not  remove  him  unless  there  has  been  willful  mis- 
conduct, waste  or  improper  disposition  of  the  assets  of  the  estate; 
Witherspoon  v.  Watts,  18  S.  E.  396.  If  there  is  no  ground  upon  which 
to  charge  mismanagement,  there  is  no  reason  for  the  summary  re- 
moval of  an  executor  or  administrator,  nor  for  requiring  a  bond  at 
his  hands:  In  re  Fisher's  Estate,  128  Iowa,  626,  104  N.  W.  1023.  An 
executor's  delay  to  convert  real  property,  which  has  greatly  increased 
in  value,  into  personalty,  is  not  a  moral  wrong,  and  is  not  misconduct 
justifying  his  removal:  Wilcox  v.  Quimby,  65  Hun,  621,  20  N.  Y. 
Supp.  5.  Errors  of  judgment  not  amounting  to  malfeasance  are  not 
sufficient  causes  for  the  removal  of  an  administrator,  or  to  authorize 
one  of  his  sureties  to  withdraw  from  his  bond:  Succession  of  Spar- 
row, 39  La.  Ann.  696,  2  South.  501.  The  relief  allowed  under  the 
statute  of  Georgia  to  a  surety  upon  the  bond  of  an  administrator 
does  not  extend  to  the  removal  of  the  administrator  except  upon 
proof  of  mismanagement  by  him:   Girardey  v.  Dougherty,  18  Ga.  259. 

The  payment,  by  administrators,  of  expenses  for  saving  a  crop, 
though  made  without  an  order  of  court,  is  not  a  good  ground  for 
dismissing  them;  nor  is  the  payment  of  a  debt  in  anticipation,  in 
order  to  extricate  a  succession  from  embarrassment,  a  cause  for  dis- 
missal, provided  it  is  done  in  good  faith,  and  provided  the  succession 
has  been  released  from  the  burden  of  a  legitimate  indebtedness. 
Neither  does  an  offer  to  sell,  which  offer  was  stopped,  necessarily 
place  the  administrators  in  a  position  which  would  justify  dismissal: 
Hansen  v.  Hickoi,  121  La.  721,  46  South.  784. 

In  a  proceeding  to  remove  an  administrator  for  misappropriation 
of  the  assets  of  the  estate,  the  removal  will  be  made,  where  the  evi- 
dence tends  to  show  that  the  charges  are  true,  and  some  other  person 
be  appointed  as  administrator  of  the  estate  whose  interest  it  will  be 
to  cause  the  alleged  delinquencies  to  be  thoroughly  investigated,  but 
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the   court   will   not,  in   such   proceeding,   determine   the   truth   of  the 
charges  of  misappropriation:  Bean  v.  Pettengill   (Or.),   109  Pac.  8G5. 

XVI.  Hostile  Feeling  Between  Eepresentative  and  Heirs. 
If  there  is  such  a  hostile  feeling  between  an  administrator  and 
the  beneficiaries  of  the  estate  as  would  or  might  interfere  with  the 
management  thereof,  nothing  but  some  controlling  necessity  will  jus- 
tify his  ictention  as  administrator:  Kellberg's  Appeal,  8(i  Pa,  12'J. 
If  there  is  a  continued  acrimonious  and  hostile  feeling  between  the 
executor  and  widow  of  the  decedent,  which  intercepts  and  prevents 
such  a  management  and  husbanding  of  the  estate  of  the  decedent, 
as  prudence,  sound  policy,  and  the  interests  of  devisees  and  creditors 
require,  it  is  within  the  discretion  of  the  court  to  remove  him:  In  re 
Pike's  Estate,  45  Wis.  391;  but  a  merely  hostile  or  unfriendly  feel- 
ing of  an  administrator  toward  persons  interested  in  the  estate  is 
of  no  consequence  where  it  does  not  prevent  such  management  of 
the  estate  of  the  deceased  by  him  as  prudence,  sound  policy,  and  the 
interests  of  heirs,  devisees,  and  creditors  require:  Stevens  v.  Larwill, 
no  Mo.  App.  140,  84  S.  W.  113. 

XVII.     Absence  from  State  or  Nonresidence. 

If  an  executor  or  administrator  becomes  a  nonresident,  he  may  be 
removed  upon  the  application  of  any  person  interested  in  the  estate: 
Sylvester's  Admr.  v.  Willson's  Admrs.,  2  Alaska,  325;  Harris  v.  Dil- 
lard,  31  Ala.  191;  especially  where  he  has  withdrawn  from  the  juris- 
diction of  the  court  the  funds  of  the  estate:  In  re  Eice's  Estate,  15S 
Mich.  53,  122  N.  W.  212;  or  has  failed  for  years  to  render  any  ac- 
count: Harris  v.  Dillard,  31  Ala.  191;  In  re  Eice's  Estate,  158  Mich. 
53,  122  N.  W.  212.  He  cannot  be  removed,  however,  without  his  first 
having  been  cited  to  return  and  settle;  and,  if  an  administrator  de 
bonis  non  is  appointed  before  such  citation,  all  proceedings  by  him 
are  void:   Humes  v.   Cox,  1  Pinn.   (Wis.)   551. 

In  Louisiana,  in  case  of  the  temporary  absence  of  an  executor  from 
the  state,  he  may  delegate  his  trust,  and,  in  proceedings  to  remove 
an  administrator  for  absenting  himself  without  executing  a  power  of 
attorney,  as  required  by  the  statute,  the  curator  ad  hoc,  representing 
the  administrator,  must  show  that  such  a  power  has  been  executed. 
He  can  easily  show  this  by  the  recorder  of  mortgages,  where  the 
power  has  been  executed:  Yerkes  v.  Broom,  10  La.  Ann.  94;  Scott 
V,  Lawson,  10  La.  Ann.  547.  Curators,  administrators,  tutors  and 
testamentary  executors,  who  absent  themselves  from  the  state  for  a 
time  will  lose  their  administrations  of  successions  unless  they  execute 
such  power  of  attorney  and  have  it  registered:  Scott  v.  Lawson,  10 
La.  Ann.  547.  But  the  permanent  departure  of  an  executor  from  the 
state  authorizes  his  removal,  though  he  may  have  left  a  power  of 
attorney:   Yerkes  v.  Broom,  10  La.  Ann.  94. 

An  application  for  the  removal  of  an  executrix  on  the  ground  of 
nonresidence  will  be  denied,  though  she  has  been  absent  from  the 
state  for  a  greater  part  of  the  year  following  the  issuance  of  letters, 
where  it  appears  that  she  is  the  sole  beneficiary  of  the  decedent;  that 
she  has  omitted  no  step  in  her  duties  as  the  representative  of  her 
husband;  and  that  the  year  given  her  for  the  administration  of  the 
estate  has  not  yet  elapsed,  so  that  no  accounting  is  yet  due;  especially 
Avuere  these  facts  are  coupled  with  her  denial  of  any  intent  to  become 
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a  nonresident:  In  re  Magoun,  41  Misc.  Eep.  352,  84  N.  Y.  Supp.  940. 
So  it  is  no  ground  for  the  revocation  of  an  executor's  letters  testa- 
mentary that  he  has  maintained  a  temporary  residence  outside  of 
the  state,  for  the  benefit  of  his  family's  health.  This  does  not  show 
that  he  "has  removed"  from  the  state  within  the  intent  of  the  statute: 
In  re  McKnight's  Will,  80  App.  Div.  284,  80  N.  Y.  Supp.  251.  If 
the  statute  prescribes  that  an  administrator  may  be  removed  where 
he  absents  himself  for  a  specified  time  without  the  permission  of  the 
court,  he  cannot  be  removed  for  that  cause  without  proof  that  he  has 
been  absent  for  the  period  designated:  Hall  v.  Monroe,  27  Tex.  700. 
The  statute  of  California  forbids  the  appointment  of  a  nonresident 
as  administrator,  but  nonresidence  is  not  made  a  disqualification  to  the 
appointment  of  an  executor.  But  a  nonresident  named  as  executor  in 
a  will  must  come  here  within  a  reasonable  time,  personally  submit  him- 
self to  the  jurisdiction  of  the  court,  and  personally  conduct  the  settle- 
ment of  the  estate.  If,  upon  receiving  his  appointment  and  filing  his 
inventory,  he  permanently  removes  from  the  state,  and  does  not  at  any 
time  return  to  personally  conduct  the  business  of  the  estate,  or  place 
himself  within  the  jurisdiction  of  the  court,  he  may  be  removed:  In  re 
Kelley's  Estate,  122  Cal.  379,  55  Pac.  136.  An  executor  should  not 
be  removed  on  the  ground  of  nonresidence  where  the  statute  does 
not  authorize  removal  for  such  cause  and  there  has  been  no  neglect 
of  duty:  Walker  v.  Torrance,  12  Ga.  604;  Wiley  v.  Brainerd,  11  Vt. 
107.  The  statute  of  South  Carolina,  however,  does  not  prohibit  the 
appointment  of  a  nonresident  as  administrator.  His  administration 
may  continue  as  long  as  he  presents  his  accounts  in  person  to  the 
court  to  be  passed  on  in  obedience  to  the  law,  and  by  his  coming  into 
the  state  subject  himself  to  the  jurisdiction  of  the  court,  but  his 
letters  may  be  revoked  where  he  appears  only  by  attorney  and  fails 
to  show  that  he  is,  by  actual  residence,  subject  to  the  jurisdiction  of 
the  court:  In  re  Peele's  Estate,  85  S.  C.  140,  67  S.  E.  135.  If  letters 
testamentary  have  been  issued  to  one  not  a  resident  of  New  York, 
they  cannot  be  revoked  because  of  his  continued  nonresidence,  nor 
can  an  official  bond  be  required  of  him  because  of  such  fact:  Post- 
ley  V.  Cheyne,  4  Dem.  Sur.  492.  A  nonresident  executor  who  con- 
tinues his  nonresidence,  but  nevertheless  comes  into  the  state  to  at- 
tend to  the  business  of  his  executorship,  cannot  be  suspended  or 
removed  solely  on  the  statutory  ground  that  he  "has  permanently 
removed  from  the  state":  Hecht  v.  Carey,  13  Wyo.  154,  110  Am.  St. 
Eep.  981,  78  Pac.  705. 

XVni.  Misconduct  Respecting  Sales  of  Property  of  Estate. 
Where  an  administrator  has  been  authorized  to  sell  real  property 
belonging  to  decedent's  estate  for  cash,  and  does  make  a  sale  thereof 
under  the  power  conferred,  but  falsely  reports  that  he  has  received 
the  cash  therefor,  and  the  court,  relying  on  such  statement,  confirms 
the  sale,  in  pursuance  of  which  the  administrator  executes  and  de- 
livers a  deed  to  the  purchaser,  the  administrator  may  be  removed 
as  having  neglected  his  trust:  Knight  v.  Hamaker,  40  Or.  424,  (57 
Pac.  107.  So,  where  an  executor,  having  agreed  to  transfer  for  its 
full  value  a  security  held  by  him  for  the  estate,  signed  and  delivered 
to  a  member  of  the  bar,  representing  the  purchaser,  the  assignment, 
upon  payment  of  only  a  part  of  the  consideration  therefor,  and  upon 
the  unsecured  promise  of  the  one  to  whom  the  security  was  delivered 
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to  afterward  pay  the  full  consideration,  but  which  was  never  paid, 
there  was  a  plain  dereliction  of  duty  justifying  the  executor's  re- 
moval although  the  executor  made  up  the  loss  sustained  by  the  estate 
out  of  his  own  funds:  In  re  Marsh's  Will  (N.  J.),  56  Atl.  886.  And 
the  same  is  true  where  he  loaned  a  sum  of  money  belonging  to  the 
estate,  taking  the  borrower's  bond  therefor,  secured  by  a  mortgage, 
and,  at  the  request  of  the  borrower,  withheld  the  mortgage  from 
record,  -auth  the  result  that  the  borrower  mortgaged  the  lands  to  an- 
other person,  and  afterward  conveyed  them  away,  so  that  the  security 
of  the  mortgage  taken  by  the  executor  became  injuriously  affected, 
although  a  fortunate  concurrence  of  circumstances  not  only  prevented 
loss,  but  actually  produced  gain,  to  the  estate.  These  circumstaiices 
do  not  justify  his  retention  in  office:  In  re  Marsh's  Will  (N.  J.),  56 
Atl.  886. 

An  executor  or  administrator  may  be  removed  for  selling  property 
of  the  estate  without  an  order  of  court:  Levering  v.  Levering,  6-4 
Md.  399,  2  Atl.  1;  or  for  failing  to  execute  an  order  of  court  for  the 
sale  of  land,  although  he  may  claim  that  such  order  is  illegal,  be- 
cause it  includes  the  homestead:  Wright  v.  McNatt,  49  Tex.  425. 
But  an  executor  cannot  be  removed  for  refusing  to  comply  with  a 
void  order  of  court  directing  him  to  sell  property  of  the  estate: 
Snook  V.  Zentmyer,  90  Md.  705,  45  Atl.  1006.  So,  if  an  administrator, 
who  has  not  the  remotest  personal  right  in  himself,  who  is  not  called 
for  by  any  party  having  rights,  who  worms  himself  into  office,  and 
right  upon  the  heel  of  his  induction  into  office  files  a  petition  for  a 
sale  of  all  the  personal  property  of  the  estate,  for  cash,  to  pay  its 
debts,  when  the  facts  show  that  the  estate  is  a  large  one,  solvent, 
and  free  from  debt,  except  a  medical  bill  or  two,  and  some  other 
small  debts,  and  expenses  of  the  last  illness,  and  the  administrator 
makes  an  irregular  sale  of  nearly  all  of  the  property  to  the  surviving 
member  of  the  firm  of  which  decedent  was  a  member,  but  allows  him 
to  retain  the  price  contrary  to  law,  does  not  even  demand  payment, 
and  does  not  pay  in  a  cent,  he  should  be  removed  as  unfaithful  to 
his  trust.  Administrators  are  expected  and  intended  to  be  faith- 
ful agents,  regarding  strictly  what  the  law  requires  from  them,  and 
conforming  in  all  their  proceedings  to  its  requirements;  not  specu- 
lators and  spoliators  looking  to  their  own  aggrandizement,  reckless 
of  the  injury  and  ruin  of  those  whose  interests  they  have  under  their 
control:  Travis  v.  Insley,  28  La.  Ann.  784.  Where  it  appears  that  an 
executrix  has  sold  a  portion  of  the  estate  at  private  sale,  but  is  not 
now  a  resident  of  the  state,  and  that  she  has  not  given  a  power  of 
attorney,  duly  recorded  as  required  by  law,  to  anyone  to  represent 
her,  she  may  be  destituted  of  her  trust  on  the  petition  of  a  creditor: 
Succession  of  Winn,  27  La.  Ann.  687.  So  if  an  estate  has  no  per- 
sonal property,  but  does  have  existing  debts,  and  a  mortgage  on 
the  realty  which  the  mortgage  creditor  threatens  to  foreclose,  and 
which,  if  done,  would  sacrifice  the  real  estate,  deprive  the  heirs  of 
their  rights  and  interests,  and  jeopardize  the  claims  of  other  cred- 
itors, and  with  the  estate  in  this  condition,  the  administrator  removes 
from  the  county,  and  refuses  to  petition  for  a  sale  of  the  real  prop- 
erty, the  court  may  properly  order  his  removal:  Frothingham  v.  Petty, 
197  111.  418,  64  N.  E.  270.  ' 

It  is  no  cause,  however,  to  dismiss  an  executor,  or  to  require  him 
to  give  security,  that  he  has  sold  the  real  estate  of  his  testator,  and 
Am.  St.  Rep.,  Vol.  133—35 


546  138  American  State  Reports.     [New  Jersey, 

himself  become  the  purchaser  thereof,  where  the  statute  does  not 
make  this  a  cause  of  removal:  Webb  v.  Dietrich,  7  Watts  &  S.  (Pa.) 
401.  Nor  can  he  be  removed  for  refusing  to  comply  with  a  void 
order  of  the  court  directing  him  to  sell  certain  real  property  of  the 
estate:   Snook  v.  Zentmyer,  90  Md.  705,  45  Atl.   1006. 

After  a  sale  of  decedent's  real  property  has  been  consummated,  the 
refusal  or  failure  of  an  administrator,  pending  his  report  of  sale 
before  the  probate  court,  to  consider  the  bid  of  another  person  for 
the  property,  who  is  known  by  the  administrator  to  be  without  means 
to  mak«  good  his  offer,  and  who  has  not,  at  the  time  such  report 
is  under  consideration,  given  the  bond  he  said  he  would  give,  and 
who  does  not  then  offer  or  tender  such  bond,  is  no  such  evidence  of 
waste  or  bad  faith  as  to  justify  the  administrator's  removal.  On  the 
contrary,  he  acts  with  wise  discretion  in  insisting  that  the  sale  should 
be  approved  as  he  made  it:  In  re  Einkel's  Estate,  107  Mo.  App.  74, 
80  S.  W.  716. 

Where  an  executor  has  power,  under  a  will,  to  sell  the  testator's 
land,  and  the  direction  to  sell  is  imperative,  but  the  time  of  selling 
is  left  to  his  discretion,  his  failure  for  five  years  to  sell  is  no  ground 
for  hia  removal,  as  the  court  cannot  control  his  discretion  in  that 
respect,  so  long  as  the  executor  acts  in  good  faith.  Where  there  was 
no  demand  for  the  property,  owing  to  the  condition  of  the  real  estate 
market,  and  the  executor  had  at  all  times  been  ready  and  willing  to 
sell  the  property  at  a  fair  price,  and  had  taken  the  usual  means,  by 
advertising  and  otherwise,  to  make  that  disposition  known,  it  cannot 
be  said  that  the  failure  to  sell  was  owing  to  any  fault  on  his  part: 
Haight  V.  Brisbin,  96  N.  Y.  132. 

Nor  is  the  refusal  of  the  executor  to  execute  a  power  of  sale  of 
real  estate,  vested  in  his  discretion  by  the  terms  of  the  will,  such 
a  wasting,  mismanaging,  or  jeopardizing  of  the  estate  as  to  justify 
his  removal,  although  he  had  at  one  time  agreed,  at  the  solicitation 
of  creditors,  to  make  a  sale  under  the  will  at  a  certain  price,  but 
afterward  refused  unless  a  bonus  should  be  paid  to  him,  and  held 
tlie  property  for  two  years  in  the  hope  of  obtaining  a  larger  price 
through  the  revival  of  business:  In  re  Parson's  Estate,  82  Pa.  465. 

Although  an  administrator  makes  intentional  misstatements  in  his 
application  for  the  sale  of  land  of  the  estate  for  division  among  the 
heirs,  as  to  matters  required  by  the  statute  to  be  stated  in  the  appli- 
cation, this  is  not  such  an  act  of  "maladministration  of  the  estate" 
as  will  authorize  the  removal  of  the  administrator,  although  such 
misstatement  is  certainly  an  act  of  misconduct  on  the  part  of  the 
representative:   Forrester  v,  Forrester's  Admrs.,  37  Ala.  398. 

XIX.    Unauthorized  Investments  or  Loans. 

If  a  foreign  corporation  is  acting  as  executor,  its  letters  testa- 
mentary will  be  revoked  for  investing  the  funds  of  the  estate  in 
securities  not  authorized  by  the  laws  of  the  state  in  which  the  estate 
is  to  be  administered:  In  re  Avery's  Estate,  45  Misc.  Rep.  529,  92  N. 
Y.  Supp.  974.  If  an  executor  or  administrator  loans  money  of  the 
estate  without  taking  proper  precautions  as  to  security,  he  nny  be 
removed  for  dereliction  of  duty:  In  re  Marsh's  Will  (N.  J.).  56  Atl. 
8S6. 

An  administrator  cannot  properly  be  removed  for  mirigling  th« 
trust  property  of  the  estate  with  his  own,  if  it   aiiiiears  tr.at   ho   ha4 
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the  money  of  the  estate  on  deposit  in  his  own  name  in  a,  bank;  that 
he  had  no  money  of  his  own  in  such  bank;  and  that  the  money  of 
the  estate  was  intact  at  the  time  of  the  order  of  removal:  In  re 
Welch's  Estate,  86  Cal.  179,  24  Pac.  943.  And  some  courts  are  not  dis- 
posed to  remove  an  executor  for  making  investments  of  the  testator's 
estate  in  a  manner  unauthorized  by  law,  if  they  were  made  in  good 
faith,  were  repaid  in  full,  and  the  decree  on  the  intermediate  account- 
ing, including  all  the  investments  questioned,  shows  that  the  estate 
never  lost  anything  by  reason  of  such  investments:  In  re  Burr,  118 
App.  Div.  482,  104  N.  Y.  Supp.  29. 

If  an  executor  has  engaged  in  a  business  venture,  and  there  is 
nothing  to  indicate  that  the  whole  transaction,  considered  as  an  en- 
tirety, was  not  for  the  best  interests  of  the  estate,  there  is  no  ground 
for  his  removal  because  of  such  venture.  Nor  is  an  executor  guilty 
of  any  wrong,  justifying  his  removal,  in  purchasing  at  par  a  note 
due  the  estate  at  a  time  when  the  estate  is  in  pressing  need  of  money, 
and  the  value  of  the  collateral  is  less  than  the  amount  due  on  the 
note.  The  estate  is  not  wronged,  because  it  has  gotten  all  to  which 
it  was  entitled,  and  has  lost  nothing:  Houghteling  v.  Stockbridge, 
136  Mich.  544,  99  N.  W.  759. 

It  is  not  an  abuse  of  discretion  to  refuse  to  remove  an  adminis- 
trator who  made  an  improper  loan,  which  was  afterward  repaid  with 
interest,  as  the  devastavit  was  only  technical:  Scott  v.  Smith,  171 
Ind.  453,  85  N.  E.  774. 

XX.    Payments  of  Money. 

Whenever  there  is  a  surplus,  ready  for  distribution,  in  the  bands 
of  the  administrator,  after  a  time  specified  in  the  statute,  and  with- 
out the  appearance  of  any  heirs  to  claim  such  surplus,  he  may  be 
ordered  to  pay  the  same  to  the  proper  county  treasurer,  for  the  use 
of  the  state,  and  may  be  removed  for  a  failure  to  obey  such  order: 
Fuhrer  v.  State,  55  Ind.  150.  An  executor  may  also  be  removed,  on 
the  ground  of  mismanagement,  for  refusing  to  pay  his  own  debt  to 
the  estate.  His  refusal  to  account  to  the  estate  for  money  owing  to 
it  by  himself  cannot  be  characterized  by  any  milder  term  than  that 
of  "mismanagement":  Haines  v.  Christie,  17  Colo.  App.  272,  68  Pac. 
669. 

An  administrator  may  be  removed  for  paying  his  individual  debt 
out  of  funds  of  the  estate"  in  his  hands,  but  this  will  not  be  done 
if  the  amount  paid  is  small  when  compared  with  the  aggregate  value 
of  the  trust  estate  in  the  hands  of  the  administrator,  and  the  interests 
of  the  beneficiaries  are  not  imperiled,  and  no  improper  motive  can 
be  attributed  to  the  administrator.  "It  is  not  every  technical  mal- 
administration, or  devastavit,  that  will  authorize  the  removal  of  an 
administrator.  It  must  be  a  devastavit  involving  actual,  or  the  rea- 
sonable apprehension  of,  injury,  or  be  attended  with  circumstances 
indicative  of  fraud":  Killam  v.  Costley,  52  Ala.  85.  Thus,  an  admin- 
istrator ought  not  to  be  removed  for  paying  money  to  an  attorney 
for  minor  heirs  upon  a  forged  order  of  the  court,  where  it  appears 
that  he  had  previously  paid  him  money  under  an  allowance  of  the 
court  on  the  advice  of  his  attorney,  and  was  led  by  the  representa- 
tions of  the  attorney  for  minor  heirs  to  believe  that  the  court  would 
allow  him  a  large  sum,  and  had  loaned  him  sums  from  his  own  nionoy 
upon  the  faith  of  such  representations,  and  advanced  the  remainder 
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of  the  forged  order  out  of  his  own  money,  which  was  not  charged 
against  the  estate:  In  re  Welch's  Estate,  86  Cal.  179,  24  Pac.  943. 

But  if  an  executrix  fails  to  deposit  moneys  of  the  estate  coming 
into  her  hands  in  the  manner  provided  by  law,  and  pays  out  such 
funds  without  authority  of  the  court,  for  matters  in  which  the  suc- 
cession is  not  concerned,  she  should  be  destituted  of  her  office:  Suc- 
cession of  Benton,  106  La.  494,  31  South.  123,  59  L.  E,  A.  135.  So 
where  the  deceased,  an  inventor,  had  assigned  all  his  interest  in  cer- 
tain patents  to  a  company,  for  a  royalty,  among  other  considerations, 
to  be  paid  quarterly,  and  the  widow  was  induced  to  renounce  to  the 
secretary  or  business  manager  of  the  company  her  right  to  administer, 
and  the  secretary,  as  representative  of  the  estate,  refused  to  assert 
any  claim  against  the  company  for  the  quarterly  payments  accruing 
after  the  decedent's  death,  on  the  ground  that  the  right  to  them 
ceased  at  that  time,  in  the  face  of  a  contention  that  the  term  of  the 
letters  patent  had  still  several  years  to  run,  the  administrator  may 
be  removed  on  the  ground  of  mismanagement  of  the  estate:  Appeal 
of  Kellberg,  86  Pa.  129. 

It  is  to  be  observed,  however,  that  no  man  is  infallible.  The  wisest 
make  mistakes;  but  the  law  holds  no  man  answerable  for  the  con- 
sequences of  his  mistakes  "which  are  the  result  of  the  imperfection 
of  human  judgment  and  do  not  proceed  from  fraud,  gross  careless- 
ness, or  indifiference  to  duty."  It  is  not  for  every  unwarranted  act 
of  omission  or  commission  that  an  executor  is  to  be  removed.  If  he 
has  strayed  from  the  path  of  fiduciary  duty,  he  may  be  compelled 
to  secure  those  who  might  suffer  loss  by  reason  of  his  dereliction; 
but  the  stigma  of  removal  is  to  be  placed  upon  him  only  in  a  flagrant 
case.  Thus,  the  misconduct  of  an  executor  and  trustee  in  making 
excessive  payments  to  the  testator's  widow  on  account  of  her  dower, 
thus  rendering  the  estate  insecure,  is,  though  subject  to  criticism, 
not  ground  for  his  removal,  but  the  court  may  properly  require  him 
to  give  a  bond  for  the  faithful  performance  of  his  duty  under  the 
will  and  thus  secure  the  estate:  Pfefferle  v.  Herr,  75  N,  J.  Eq.  219, 
ante,  p.  518,  71  Atl.  689. 

The  fact  that  an  administrator  paid  an  attorney's  fee  improperly 
is  no  ground  for  his  removal:  In  re  Welch's  Estate,  110  Cal.  605,  42 
Pac.  1089.  Nor  is  the  fact  that  he,  while  attorney  for  his  predecessor, 
was  paid  an  exorbitant  fee  for  his  services:  Miller  v.  Hider,  9  Colo. 
App.  50,  47  Pac.  406.  Where  the  executor  is  the  guardian  of  certain 
infants,  and,  in  proceedings  to  remove  the  executor,  the  main  charge 
is  that  his  testator  was  surety  upon  his  bond  as  such  guardian,  and 
that,  after  the  testator's  death,  the  executor  invested  the  moneys  of 
the  infants  in  his  own  name  in  the  stock  of  a  California  corporation, 
and  thereby  lost  the  same;  but  the  executor,  upon  his  accounting,  is 
charged  with  the  amount  of  such  loss,  and,  being  insolvent,  his  co- 
executors,  recognizing  the  liability  of  the  estate  upon  the  guardian's 
bond,  make  good  the  loss  to  the  infants  by  paying  it,  the  removal 
of  the  executor  is  not  necessary  for  the  protection  of  the  estate,  but 
the  court  will  require  him  to  give  a  bond  for  the  faithful  perform- 
ance of  his  duty:  In  re  Kasson's  Estate,  46  App.  Div.  348,  61  N.  Y. 
Supp.  569. 

XXI.     Fraud  or  Embezzlement. 

An  executor  or  administrator  should  be  removed  where  he  has  com- 
mitted or  ia  about  to  commit  a  fraud  on  the  estate:  In  re  Rathgeb's 
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Estate,  125  Cal.  302,  57  Pac.  1010;  or  foi  obtaining  the  estate  of  ao 
heir  by  fraud.  Thus,  if  the  representative  and  his  agents  search" 
out  the  heir;  inform  him  that  he  has  rights,  but  trick  and  deceive 
him  as  to  their  value;  prepare  documents  for  his  signature  in  which 
the  fact  that  he  is  the  legitimate  child  of  his  father  is  recited;  de- 
mand and  receive  from  him  an  aflS davit  of  his  birth  and  identity; 
teach  him  how  to  sign  his  real  family  name  to  these  documents;  and 
then  pa^  him  an  utterly  inadequate  consideration  therefor,  such  con- 
sideration being  in  part,  at  least,  made  up  of  trust  funds  in  their 
liands,  in  which  he  has  an  interest,  such  acts  justify  the  removal  of 
the  representative  on  the  petition  of  the  heir.  To  deal  with  the  heir 
as  legitimate,  secretly  planning  to  justify  their  evil  treatment  of  him 
by  subsequently  asserting  his  illegitimacy,  is  not  honest,  and  the 
perpetrator  of  such  a  fraud  is  unfit  to  act  as  trustee:  In  re  Sterling, 
68  Misc.  Rep.  3,  124  N.  Y.  Supp.  894. 

Where  an  ignorant  and  illiterate  person  retained  an  attorney  to 
protect  his  interest  in  the  estate  of  a  deceased  relative,  and  the  at- 
torney, after  procuring  his  own  wife  to  be  joined  as  administratrix 
with  such  illiterate  person  as  administrator,  immediately  took  pos- 
session of  the  estate,  neglected  to  proceed  in  a  proper  and  orderly 
manner  in  the  settlement  of  the  estate,  appropriated  the  income 
thereof  to  his  own  use,  under  the  guise  of  acting  as  attorney  for  the 
administrators,  and  then,  having  made  a  grossly  excessive  charge  for 
his  professional  services,  procured  the  administrator  and  adminis- 
tratrix to  sign  an  account,  which  recited  that  payment  for  such  pro- 
fessional services  had  been  made,  and  endeavored  to  have  such  ac- 
count passed  and  such  payment  allowed,  it  is  entirely  proper  to 
remove  the  administratrix  upon  the  application  of  the  administrator, 
and  to  charge  her  with  the  costs  of  the  proceedings:  In  r«  F«rrigan's 
Estate,  42  App.  Div.  1,  58  N.  Y.  Supp.  920. 

The  court  is  required  to  remove  an  administrator  for  fraudulently 
procuring  the  allowance  against  the  estate  of  an  unfounded  claim 
in  his  own  favor:  Owens  v.  Link,  48  Mo.  App.  534.  So  an  admin- 
istratrix is  guilty  of  such  malfeasance  in  her  representative  capacity 
as  authorizes  and  justifies  her  amotion,  where  she  compromises  and 
settles  a  claim  of  the  estate  against  a  railway  company  by  collusion 
with  an  employee  of,  and  acting  in  the  interest  of,  the  company, 
although  such  employee  had  no  authority  to  represent  the  company 
in  the  premises,  and  though  the  settlement  which  was  made  between 
her  and  the  company's  authorized  agents  may  be  valid  and  binding 
on  the  estate:  Bozeman  v.  May,  132  Ala.  233,  31  South.  491. 

An  executor  may  be  removed  on  the  ground  of  his  misconduct  in 
connection  with  the  payment  of  a  certain  pretended  claim  against 
the  estate  of  the  deceased:  In  re  Patterson,  41  Misc.  Eep.  66,  83  N. 
Y.  Supp.  649. 

But  an  administrator  cannot  be  removed  on  the  ground  of  fraud, 
unless  fraud  is  alleged,  and,  if  alleged,  it  must  be  shown  that  the 
representative  participated  in  such  fraud:  In  re  Grifiith's  Estate,  S4 
Cal.  107.  23  Pac.  528,  24  Pac.  381;  Jones  v.  Harbaugh,  93  Md.  269, 
48  Atl.  827. 

If  he  is  induced  by  the  sole  distributee  of  an  estate  to  make  a 
distribution  before  the  time  for  filing  claims  has  expired,  tlie  dis- 
tributee agreeing  that  he  may  retain  a  certain  compensation  for  the 
services   of   himself   and   his   attorney,   the   distributee   cannot   subse- 
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quently  insist  upon  the  administrator's  removal  on  the  ground  of 
fraud  in  retaining  such  compensation:  Joneg  v.  Harbaugh,  93  Md 
269,  48  Atl.  827. 

An  executor  or  administrator  may  be  removed  for  squandering  or 
embezzling  the  estate:  Newcomb  v.  Williams,  50  Mass.  (9  Met.)  525; 
Levering  v.  Levering,  64  Md.  399,  2  Atl.  1. 

SXII.     Poverty  and  Insolvency. 

Poverty  is  no  reason  for  superseding  an  executor,  though  bank- 
ruptcy might  furnish  a  reason  therefor.  The  selection  of  a  trustee 
is  the  indication  of  the  highest  degree  of  personal  confidence;  and 
eliaracter,  rather  than  pecuniary  responsibility,  controls  the  selection: 
Shields  v.  Shields,  6a  Barb.  (N.  Y.)  56.  The  mere  poverty  of  the 
executor  does  not  authorize  the  court,  against  the  will  of  the  tes- 
tator, to  remove  him  by  placing  a  receiver  in  his  place.  There  must 
be,  in  addition,  some  maladministration  or  some  danger  of  loss  from 
the  misconduct  or  negligence  of  the  executor  for  which  he  will  not 
be  able  to  answer  by  reason  of  his  insolvency:  Fairbairn  v.  Fisher, 
57  N.  C.  (4  Jones  Eq.)  390. 

The  mere  insolvency  of  an  executor  is  no  ground  for  removing  him: 
Gill  V.  Riley,  28  Ky.  Law  Rep.  639,  90  S.  W.  2;  Sehanck  v.  Schanck, 
7  N.  J.  Eq.  140;  In  re  Hart's  Estate,  6  N.  Y.  St.  Rep.  535;  especially 
where  it  does  not  appear  that  his  circumstances  are  such  as  not  to 
atford  adequate  security  for  the  due  administration  of  the  estate: 
In  re  Hart's  Estate,  6  N.  Y.  St.  Rep.  535;  or  where  it  appears  that 
his  insolvency  existed  before  the  will  was  made,  was  known  to  the 
testator,  and  has  had  no  effect  upon  the  payment  of  debts  of  the 
estate:  McFadyen  v.  Council,  81  N.  C.  195;  and  it  does  not  appear 
that  he  is  wasting  or  misapplying  the  assets:  In  re  Knowles'  Estate, 
118  N.  C.  461,  62  S.  E.  549. 

Insolvency,  however,  rendering  a  continuation  of  the  trust  dan- 
gerous to  creditors  is  a  good  ground  of  removal:  Gibson  v.  Maxwell, 
83  Ga.  235,  11  S.  E.  615;  In  re  Truesdell's  Estate,  40  Misc.  Rep.  336,  81 
N.  Y.  Supp.  1038;  In  re  Mussault's  Exr.,  T.  U.  P.  Charlt.   (Ga.)   259. 

XXni.     Coexecutors. 

The  power  to  remove  an  executor  extends  to  a  case  where  there  is 
more  than  one  executor.  If  there  are  constant  dissensions  between 
cuexecutors,  one  of  them  who  has  failed  to  do  his  part  in  the  man- 
agement of  the  estate  may  be  removed,  where  it  is  evident  that  his 
<'ontiunance  in  office  will  prejudice  the  best  interests  of  the  estate: 
In  re  Wheaton's  Estate,  37  Misc.  Rep.  184,  74  N.  Y.  Supp.  938.  Any 
coexecutor  may  be  removed  for  cause  and  the  others  execute  the 
trust:  Winship  v.  Bass,  12  Mass.  198.  A  coexecutor,  unfit  for  his 
trust,  should  be  removed.  Thus,  if  the  will  directs  that  the  two  ex- 
ecutors and  trustees  appointed  therein  shall  in  all  things  act  jointly, 
keep  bank  accounts  in  their  joint  names,  in  which  all  moneys  r-i- 
ceived  from  the  estate  shall  be  deposited,  and  all  disbursements  made 
therefrom  be  withdrawn  by  check,  signed  by  both,  and  that  no  in- 
vestment, sale,  lease,  or  other  change  in  the  estate  shall  be  made 
except  by  the  concurrence  of  both  executors  and  trustees  for  the 
time  being,  one  of  the  re])resei)tatives  of  the  estate  is  unfit  for  hjs 
trust,  either  as  executor  or  trustee,  and  should  be  removed  upon 
evidence  that   he  has   deposited   aioney   of   tlie   estate   in   bank  in  hia 
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own  name,  withdrawn  the  same  by  his  own  check,  payable  to  him- 
self, smd  loaned  it  on  call;  that  he  has  made  other  investments  with- 
out the  consent  of  his  cotrustee;  that  he  has  made  investments  unau- 
thorized by  law;  and  that  he  has  appropriated  money  of  the  estate 
to  his  own  use,  as  commissions,  which  have  never  been  allowed:  In  re 
Havemeyer,  3  App.  Div.  519,  38  N.  Y.  Supp.  292. 

Where  it  is  incumbent  upon  executors  to  protect  the  interests  of 
their  estate,  and  in  the  proper  management  of  it  to  take  steps  neces- 
sary to  preserve  it,  or  save  it  from  loss,  or  where  the  knowledge 
concerning  the  interests  of  the  estate  is  known  to  some  of  the  execu- 
tors, and  not  to  the  others,  and  they  persistently  refuse  to  furnish 
the  information  necessary  for  the  proper  protection  of  th«  estate,  they 
are,  to  say  the  least,  guilty  of  mismanagement.  Thus,  if  it  appears 
that  two  of  three  executors  are  largely  in  debt  to  the  estate,  and 
are  insolvent;  that  they  have,  for  a  large  sum,  disposed  of  their  busi- 
ness, in  which  a  considerable  part  of  the  decedent's  estate  was  in- 
vested: that  they  have  refused  to  disclose  to  their  coeiecutors  the 
disposition  made  of  such  business;  and  that  they  refuse  to  furnish 
a  statement  of  the  condition  of  the  account  between  the  estate  and 
their  insolvent  firm  at  the  time  of  decedent's  death,  such  facts  clearly 
justify  a  removal  of  the  two  coexecutors:  In  re  Sharpless'  Estate,  209 
Pa.  69,  57  Atl.  1128. 

But  the  refusal  of  a  trustee  of  a  large  estate,  who  has  the  custody 
of  the  books  and  papers  thereof,  to  deliver  them  up  to  his  cotrustees 
upon  their  joint  demand,  is  not  such  misconduct  as  calls  for  his  re- 
moval, it  not  appearing  that  the  estate  suffers  by  such  refusal:  Bron- 
son  V.  Bronson,  48  How.  Pr.  (N.  Y.)  481.  And  the  same  is  true 
where  two  of  three  executors  refuse  to  transact  business  of  the  estate 
in  the  presence  of  the  attorney  of  the  third  executor,  where  such 
iittorney  has  made  himself  obnoxious  to  them:  In  re  Waterman's  Es- 
tate, 112  App.  Div.  313,  98  N.  Y.  Supp.  583.  So,  with  a  mere  dis- 
agreement between  two  executors,  added  to  the  fact  that  one  is  a 
man  of  limited  means.  The  court  will  not,  because  of  a  mere  mis- 
understanding between  executors,  take  the  estate  out  of  their  hands 
and  commit  it  to  a  receiver:  Fairbairn  v.  Fisher,  57  N.  C.  (4  Jones 
Eq.)  390. 

XXIV.     Persons  Entitled  to  Apply  for  Removal. 

a.  In  General. — The  judge  of  the  probate  court  is  sometimes  ex- 
pressly authorized  by  the  statute  to  remove  an  executor  or  admin- 
istrator, without  an  application  in  writing,  when  the  facts  justify 
it:  In  re  Partridge's  Estate,  31  Or.  297,  51  Pac.  82.  He  may  do  this 
for  the  reason,  among  others,  that  the  representative  has  removed 
from  the  state:  Crawford  v.  Tyson,  46  Ala.  299.  The  source  of  the 
information  upon  which  the  judge  acts  in  removing  the  representative 
is  immaterial.  He  may  act  upon  his  own  knowledge  or  from  credible 
information;  and,  under  the  California  practice,  the  suspension  of 
an  executor,  before  citing  him  to  appear  and  show  cause  why  his 
letters  should  not  be  revoked,  is  not  a  necessary  preliminary  step: 
In  re  Kelley's  Estate,  122  Cal.  379,  55  Pac.  136. 

As  a  general  rule,  no  one  is  entitled  to  apply  for  the  removal  of 
an  executor  or  administrator  without  showing  that  he  has  some  in- 
terest in  the  estate:  Godwin  v.  Hooper,  45  Ala.  613;  Vail  v.  Givan. 
-55  Ind.  59;  Chicago  etc.  R.  R.  Co.  v.  Gould,  64  Iowa,  343,  20  N.  W. 
464;    Succession   of    Winn,   '26   La.    Ann.    162;    Succession   of   Burnside, 
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34  La.  Ann.  728;  Dowdy  v.  Graham,  42  Miss.  451;  Missouri  Pac.  Ey. 
Co.  V.  Jay's  Estate,  53  Neb.  747,  74  N.  W.  259.  The  surety  on  the 
representative's  bond  may,  if  authorized  by  statute,  make  such  appli- 
cation: Vail  V.  Givan,  55  Ind.  59;  but  not  for  his  own  individual 
relief:  Girardey  v.  Dougherty,  18  Ga.  259. 

b.  B>epre3entatiTe  of  Estate. — An  application  for  the  removal  of 
an  executor  may  be  made  by  a  coexecutor:  Vail  v.  Givan,  55  Ind. 
59;  Hesson  v.  Hesson,  14  Md.  8;  In  re  Wheaton's  Estate,  37  Misc. 
Kep.  184,  74  N.  Y.  Supp.  938;  but  not  by  the  executor  of  a  deceased 
coexecutor:  Shook  v.  Shook,  19  Barb.  (N.  Y.)  653;  though  it  is  held 
in  Mississippi  that  the  petition  for  the  removal  of  an  executor  or 
administrator  must  be  made  by  some  one  interested  in  the  estate  and 
not  by  one  coexecutor  or  administrator  against  the  other:  Dowdy  v. 
Graham,  42  Miss.  451.  An  executor,  however,  by  his  own  petition 
or  application  for  removal,  cannot  devest  himself  of  the  trust  de- 
volved upon  him  by  the  testator,  particularly  at  a  time  when  many 
actions  are  pending  against  him,  and  the  obligations  are  shifted  from 
his  shoulders  to  those  of  an  administrator:  In  re  Mussault's  Exr., 
T.  U.  P.  Charlt.  (Ga.)  259. 

c.  Widow,  Tutrix  and  Heirs. — An  application  for  the  removal  of 
an  executor  or  administrator  may  be  made  by  the  widow  of  decedent: 
Pace  v.  Oppenheim,  12  Ind.  533;  Evans  v.  Buchanan,  15  Ind.  438. 
But  if  she  has  failed  to  take  out  letters  of  administration  within  the 
time  prescribed,  it  is  improper  to  remove,  on  her  petition,  an  admin- 
istrator appointed  after  the  expiration  of  the  statutory  time:  With- 
row  V.  De  Priest,  119  N.  C.  541,  26  S.  E.  110.  Such  application  may 
also  be  made  by  a  tutrix,  after  an  order  for  her  appointment,  although 
she  has  not,  at  the  time  of  such  application,  furnished  the  requisite 
bond  and  security:  McComas  v.  Eonquillo,  4  La.  Ann.  123.  It  may 
be  made,  too,  by  one  having  the  right  to  administer:  Williams  v. 
Neville,  108  N.  C.  559,  13  S.  E.  240;  or  by  a  portion  of  the  heirs 
named  in  the  will:  Keed  v.  Crocker,  12  La.  Ann.  445.  A  creditor 
who  has  been  appointed  administrator  will  not  be  removed  on  the 
application  of  a  cousin,  or  next  of  kin  to  the  deceased,  where  no  good 
cause  is  shown  therefor:  Eogers  v.  May,  2  Hayw.  &  H.  185,  Fed. 
Gas.  No.  12,015b. 

d.  Legatees  and  Devisees. — An  application  for  the  removal  of  an 
executor  or  administrator  may  be  made  by  a  legatee:  Susz  v.  Forst, 
4  Dem.  Sur.  346;  though  he  is  named  as  executor  in  the  will,  which 
lias  been  declared  null  and  void,  and  has  appealed  from  such  decree: 
Newhouse  v.  Gale,  1  Eedf.  Sur,  217.  It  may  also  be  made  by  the  as- 
signee of  the  interest  of  a  residuary  devisee  under  the  will:  Yeaw 
V.  Searle,  2  E.  I.  164. 

e.  Public  Administrator. — In  Louisiana,  the  public  administrator 
cannot  urge  the  removal  of  an  executor  or  administrator  for  neglect- 
ing his  duties:  Succession  of  Burnside,  34  La.  Ann.  728;  but  in  Cali- 
fornia he  may  do  so,  though  he  is  a  volunteer  without  any  interest 
in  the  estate,  the  statute  not  requiring  him  to  show  any  such  inter- 
est: In  re  Kelley's  Estate,  122  Cal.  379,  55  Pac.  136. 

f.  Creditors  of  Estate. — A  creditor  of  an  estate  may  apply  for 
the  removal  of  an  executor  or  administrator:  Carroll  v.  Huie,  21  La. 
Ann.  561;  Barnes  v.  Brown,  79  N.  C.  401;  Knight  v.  Hamaker,  40 
Or.  424,  67  Pac.  107;  but  he  must  first  allege  and  prove  that  he  has 
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been  injured  by  the  representative's  misappropriation  or  maladmin- 
istration of  the  property  of  the  estate:  Succession  of  Decuir,  23  La. 
Ann.  166.  He  must  show,  too,  that  he  is  a  creditor  of  the  estate 
or  succession.  It  is  not  sufficient  for  him  to  show  that  he  is  a 
creditor  of  the  representative  of  the  estate,  or  of  the  heirs:  Carroll 
V.  Huie,  21  La.  Ann.  561. 

The  statutory  provision  of  North  Carolina,  authorizing  such  re- 
moval otf  the  petition  of  the  executor's  bondsmen  ouly  is  not  ex- 
clusive, and,  under  the  constitution  of  that  state,  the  creditors  of 
an  estate  may  petition  for  the  removal  of  an  executor:  Barnes  v. 
Brown,  79  N.  C.  401.  An  attorney,  who  has  performed  services  for 
an  estate,  is  not  a  creditor  of  the  estate  until  his  claim  is  approved, 
but  he  has  an  interest  therein  sufficient  to  authorize  him  to  petition 
for  the  removal  of  the  administrator:  Knight  v.  Hamaker,  40  Or. 
424,  67  Pac.  107.  A  person,  however,  whose  claim  as  a  creditor  has 
been  denied,  cannot  disturb  the  administration,  in  which  those  inter- 
ested have  acquiesced,  by  a  proceeding  to  dismiss  the  administrator: 
Succession  of  Connolly,  5  La.  Ann.  753.  For  circumstances  under 
which  a  creditor  of  the  estate  was  allowed  to  petition  for  the  removal 
of  an  administrator,  although  the  petitioner  had  never  proved  his 
debt,  and  the  administration  account  had  been  settled,  see  Brackett 
V.  Williams,  110  Mass.  549.  The  decedent's  wife  will  not  be  removed 
from  her  office  as  administratrix,  upon  the  petition  of  the  divorced 
wife  of  decedent,  to  test  the  question  as  to  whether  or  not  a  con- 
veyance of  real  estate  made  by  the  decedent  in  his  lifetime  was  in 
fraud  of  creditors,  as  such  removal  for  that  purpose  is  unnecessary: 
McFarlan  v.  McFarlan,  155  Mich.  652,  119  N.  W.  1108. 

g.  Strangers  or  Volunteers. — The  question  whether  cause  exists  for 
the  removal  of  an  executor  or  administrator  cannot,  as  a  general 
rule,  be  determined  at  the  suit  of  a  stranger  to  the  estate,  showing 
no  interest  whatever  therein:  Succession  of  Winn,  26  La.  Ann.  162. 
A  person  whom  the  representative  has  sued  cannot  petition  for  the 
latter's  removal,  because  he  is  not  one  "interested  in  the  estate": 
Chicago  etc.  E.  R.  Co.  v.  Gould,  64  Iowa,  343,  20  N.  W.  464;  Missouri 
Pac.  Ry.  Co.  v.  Jay's  Estate,  53  Neb.  747,  74  N.  W.  259.  But  in 
California,  the  statute  does  not  require  the  petitioner  for  the  removal 
of  an  executor  or  administrator  to  show  any  interest  in  the  estate, 
and  the  application  may  be  made  even  by  a  volunteer  or  stranger: 
In  re  Kelley's  Estate,  122  Cal.  379,  55  Pac.  136. 

XXV.     Effect  of  Removal. 

When  an  administrator  is  removed  from  office,  and  a  substituted 
administrator  is  appointed  in  his  stead,  the  removed  officer  is  bound 
to  pay  to  his  successor  the  whole  of  the  personal  estate  of  his  dece- 
dent, except  what  has  been  properly  paid  out  or  distributed.  In  an 
accounting  by  the  removed  officer,  he  cannot  be  allowed  for  the 
retainer  of  a  claim  on  the  estate  made  by  himself,  if  it  has  not  then 
appeared  that  the  estate  is  clearly  solvent;  and  where  he  sought  his 
appointment  and  obtained  renunciation  from  those  entitled  to  ad- 
minister, upon  his  promise  that  his  services  should  be  gratuitous,  he 
will  not  be  entitled  to  commissions,  nor  for  money  paid  to  a  lawyer 
for  services  which  the  administrator  should  have  performed:  Mid- 
dleton  V.  Carter,  73  N.  J.  Eq.  624,  68  Atl.  763.  If  the  probate  court 
had  jurisdiction  to  remove  an  ailiiiinistrator,  the   removed   officer  has 
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no  locus  standi  as  administrator  to  file  a  bill  for  the  purpose  of 
having  the  estate  administered  in  a  court  of  equity:  Milton  v. 
Hundley,  52  Fla.  540,  42  South.  185. 

If  executors  are  removed  for  failure  to  give  notice  to  creditors,  or 
other  cause,  the  court  has  power,  pending  an  appeal  from  the  order 
of  removal,  to  appoint  a  special  administrator,  and  also  to  proceed 
to  hear  a  petition  for  the  appointment  of  an  administrator  with  the 
will  annexed,  but  it  has  no  jurisdiction  to  appoint  a  general  admin- 
istrator with  the  will  annexed  until  such  order  of  removal  becomes 
£nal:   In  re  Chadbourne's  Estate  (Cal.  App.),  112  Pac.  472. 


BURR  V.  NIVISON. 

[75  N.  J.  Eq.  241,  72  Atl.  72.] 

SUNDAY  CONTRACT — Ratification. — A  Contract  Illegal  be- 
cause made  on  Sunday  cannot  be  validated  by  subsequent  ratification. 
(By  the  editor.)      (p.  555.) 

SUNDAY  CONTRACT — Consummation  of  Conveyance  on  Secu- 
lar Day. — Negotiations  for  the  sale  and  conveyance  of  land  in  New 
Jersey  were  had  in  Connecticut,  on  Sunday,  between  the  vendor  and 
the  agent  of  the  vendee;  the  written  memorandum  required  by  the 
statute  of  frauds  was  signed  by  the  vendor  and  delivered  to  the 
agent,  who  in  return  delivered  the  vendee's  check,  made  and  dated 
on  Saturday,  for  the  first  payment;  the  memorandum  embodied  terms 
to  which  the  agent  was  not  authorized  to  agree,  and  it  was  not 
delivered  to  the  vendee  nor  assented  to  by  him  until  Monday.  Held, 
that  the  contract  was  made  on  Monday,  and  not  invalid  as  a  Sunday 
contract,      (p.  556.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Winfield  S.  Parker,  for  the  appellant. 
Thomas  P.  Fay,  for  the  respondent. 

242  SWAYZE,  J.  The  bill  seeks  to  set  aside  and  caneel 
of  record  an  agreement  for  the  sale  of  land  by  complainant 
to  the  defendant  Rosenstein,  because  it  was  secured  by  fraud 
and  because  it  is  invalid  by  reason  of  the  fact  that  it  was 
made  on  Sunday.  We  agree  with  the  vice-chancellor  that  the 
complainant  failed  to  establish  fraud.  As  to  the  other  ground 
of  invalidity  we  reach  the  same  result,  but  by  a  somewliat 
different  process.  Our  view  renders  it  unnecessary  to  pass 
upon  the  legal  question  whether  the  court  wall  intervene  at 
the  instance  of  one  of  the  contracting  parties  to  cancel  a 
contract  made  on  Sunday;  we  express  no  view  on  that  ques- 
tion. 

The  vice-chancellor  found  that  Mrs.  Nivison  was  not  the 
agent  of  Rosenstein,  but  of  Burr.  We  think  that  she  went 
from  New  Jersey  to  Connecticut  as  Rosenstein 's  agent  to  buy 
the  farm  upon  the  terms  agreed  upon  between  Rosenstein  and 


March,  1909.]  Burr  v.  Nivison.  555 

the  complainant's  son.  "We  are  led  to  this  conclusion  by  the 
fact  that  most  of  the  terms  of  sale  were  agreed  upon  with 
Burr's  son  before  she  went  to  Connecticut,  that  she  took 
with  her  Rosenstein's  cheek  for  the  first  payment,  and  took 
from  Burr  an  agreement  for  the  conveyance  to  Rosenstein. 
Thesp  facts  are  hardly  consistent  with  the  view  that  she  was 
only  Burr's  agent  for  the  purpose  of  making  the  sale.  The 
fact  that  Burr  was  to  pay  her  a  commission  is  not  inconsist- 
ent with  our  conclusion;  this  he  might  well  do,  and  if  it  was 
done  with  the  knowledge  of  Rosenstein  and  without  objection 
on  his  part,  there  was  no  impropriety.  Rosenstein  gave  his 
€heck  for  the  first  payment  on  Saturday,  Mrs.  Nivison  went 
to  Connecticut  and  secured  from  Burr  the  written  memo- 
randum required  by  the  statute  of  frauds  and  delivered  Rosen- 
stein's cheek  on  Sunday;  the  memorandum  was  dated  on 
Monday  and  delivered  to  Rosenstein  on  that  day.  If  this 
memorandum  contained  only  the  terms  that  had  been  agreed 
upon  between  Rosenstein  and  the  complainant's  son  on  Satur- 
day, we  should  hold  that  the  contract  was  made  on  Sunday, 
since  we  think  that  Mrs.  Nivison  was  authorized  to  assent  as 
Rosenstein's  agent  to  those  terms.  The  memorandum,  how- 
ever, ^^^  does  not  contain  merely  the  terms  to  which  Mrs. 
Nivison  had  been  authorized  to  assent ;  it  adds  a  provision 
that  if  Rosenstein  fails  to  pay  the  purchase  price  in  accord- 
ance with  the  agreed  terms,  he  shall  forfeit  five  hundred  dol- 
lars, and  give  up  possession. 

We  recognize  the  rule  adopted  long  ago  in  the  supreme 
court  that  where  a  contract  is  illegal  because  made  on  Sunday, 
it  cannot  be  validated  by  subsequent  ratification,  for  the  rea- 
son, as  stated  by  Chief  Justice  Beasley,  that  the  parties  have 
no  power  to  give  life  to  an  act  which  from  reasons  of  public 
policy  has  been  ordained  by  the  legislative  authority  to  be  ab- 
solutely void:  Reeves  v.  Butcher,  31  N.  J.  L.  224.  Nothing 
short  of  a  new  bargain  can  be  valid:  Ryno  v.  Darby,  20  N. 
J.  Eq.  231.  These  views  have  been  frequently  reaffirmed 
in  the  supreme  court  and  the  court  of  chancery  in  cases  which 
are  collected  and  cited  with  his  usual  thoroughness  by  the 
present  chancellor  in  Newbury  v.  Luke,  68  N.  J.  L.  189,  52 
Atl.  625.  If,  therefore,  the  assent  of  Rosenstein  on  Monday 
amounted  merely  to  a  ratification  of  Mrs.  Nivison 's  act  on 
Sunday,  the  contract  would  be  invalid.  It  is  a  question  of 
some  nicety  to  determine  whether  his  act  was  a  mere  ratifica- 
tion or  whether  it  was  an  assent  on  his  part  to  the  terms 
finally  offered  by  Burr,  by  which  assent,  for  the  first  time, 
tliore  came  into  existence  a  completed  contract.  The  solution 
of  this  question  depends  upon  the  intention  of  the  parties. 
Piurr  meant  to  make  a  binding  contract;  he  is  presumed  to 
hnvo  known  the  law  of  Connecticut  forbidding  Sunday  con- 
trai-ls;  it  was  in  view  of  this  that  the  memorandum  was  dated 
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on  Monday;  the  memorandum  was  meant  to  be  delivered  in 
New  Jersey  to  Rosenstein,  and  Burr  could  not  be  ignorant 
that  he  had  added  a  term  to  the  contract  which  would  re- 
quire Rosenstein's  assent.  He  must,  therefore,  be  held  to 
have  intended  that  there  should  be  no  final  contract  until  the 
delivery  of  the  memorandiun  to  Rosenstein  and  his  assent 
to  the  terms,  This  imputes  to  him  only  a  knowledge  of  the 
legal  situation  and  an  intent  to  abide  thereby.  In  our  view 
the  contract  was  consummated  on  Monday. 

The  question  remains  whether  it  is  vitiated  by  reason  of 
what  took  place  on  Sund^ay.  In  Cannon  v.  Ryan,  49  N.  J.  L. 
-^■*  314,  8  Atl.  293,  the  supreme  court  held  that  where  a 
notice  to  a  tenant,  that  after  the  expiration  of  his  existing 
term  he  would  be  charged  an  increased  rent,  was  given  on 
Sunday,  and  the  tenant  simply  remained  in  possession  after 
liis  term  ended,  there  was  no  valid  contract  to  pay  the  in- 
creased rent.  This  was  put  upon  the  ground  that  the  mere 
retention  of  possession  had  no  significance  without  proof  of 
the  notice,  and  Justice  Reed  was  careful  to  distinguish  the 
case  from  one  in  which  a  preliminary  conference  held  on 
Sunday  had  been  merged  into  a  contract  made  upon  a  secular 
day.  In  that  case  the  landlord  was  seeking  to  avail  himself 
of  his  own  act  done  upon  a  Sunday. 

It  has  been  held  in  other  jurisdictions  that  a  contract  com- 
pleted on  a  secular  day  is  not  invalid  because  negotiations 
leading  up  to  it  were  had  on  Sunday.  Of  the  cases  collected 
in  27  American  and  English  Encyclopedia  of  Law,  405,  it 
will  suffice  to  refer  to  Tuckerman  v.  Ilinkley,  9  Allen,  452 , 
Dickinson  v.  Richmond,  97  Mass.  45,  Gibbs  &  Sterrett  Mfg. 
Co.  V.  Brucker,  111  U.  S.  597,  4  Sup.  Ct.  Rep.  572,  28  L.  ed. 
534.  The  last  case  is  quite  in  point.  The  defendants  had 
delivered  a  written  contract  of  guaranty  to  the  plaintiff's 
agent  on  Sunday,  but  the  agent  had  no  authority  to  sign  or 
close  the  contract  on  behalf  of  the  plaintiff;  it  was  necessarj-- 
to  send  it  to  the  plaintiff  to  be  accepted  and  signed,  and  it 
was  so  accepted  on  a  secular  day.  The  court  said:  "In  order 
to  make  good  the  defense  set  up  in  the  answer,  it  is  necessary 
to  prove  not  only  that  the  defendant  signed  his  name  to 
the  contract  on  Sunday,  but  that  he  delivered  it  on  Sunday. 
The  mere  signing  of  a  contract  on  Sunday,  which  is  not  de- 
livered on  that  day,  does  not  avoid  the  contract."  In  that 
c<ise  the  defendant  relied  upon  the  deli^«ry  to  the  agent, 
but  the  court  held  that  he  was  not  the  agent  of  the  plaintiff 
for  that  purpose,  but  a  mere  messenger  to  transmit  the  con- 
tract to  the  other  party  for  approval  or  disapproval.  So  in 
the  present  case,  when  Burr  added  the  provision  as  to  for- 
feiture and  delivery  of-  possession  to  which  Mrs.  Nivison  was 
not  authorized  to  assent,  he  made  her  his  messenger  to  trans- 
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mit  the  offer  to  Rosenstein,  and  there  was  no  oontract  until 
Bosenstein  assented. 

Let  the  decree  be  aflBrmed,  with  costs. 


Sunday  Contracts  are  discussed  in  the  note  to  Henry  Christian  etc. 
Assn.  V.  Walton,  59  Am.  St.  Rep.  641.  According  to  Orr  v.  Ken- 
worthy,  143  Iowa,  6,  136  Am.  St.  Rep.  728,  the  delivery  and  accept- 
ance of^the  consideration  on  Monday,  in  pursuance  of  an  arrange- 
ment for  the  transfer  of  personal  property  on  Sunday,  is  a  ratification 
removing  the  taint  of  illegality,  if  any,  from  the  transaction.  When 
an  oral  agreement  to  sell  potatoes  is  made  on  Sunday,  but  they  are 
not  weighed,  delivered,  nor  paid  for  until  Monday,  this  is  tantamount 
to  a  complete  contract  of  sale  on  the  latter  day:  King  v.  Graef,  136 
Wis.  548,  128  Am.  St.  Rep.  1101,  and  see  cases  cited  in  the  cross- 
reference  note  thereto. 


LLOYD    V.     PENNSYLVANIA     ELECTRIC    VEHICLE 

COMPANY. 

[75  N,  J.  Eq.  263,  72  Atl.  16.] 

CORPORATION, — Calling  Stock  "Preferred  Stock"  does  not  of 
itself  determine  the  rights  of  the  holders,  for  the  extent  of  the 
preference  is  to  be  determined  by  the  contract.  (By  the  editor.) 
(p.  556.) 

CORPORATION. — Preferred  Stock,  in  the  Absence  of  Express 
stipulation  or  direction  to  the  contrary,  simply  gives  the  holder  a 
right  of  preference  in  the  division  of  profits,  and  not  in  the  dis- 
tribution of  capital.     (By  the  editor.)     (p.  55G.) 

CORPORATION — Preferred    Stock.— The  General    Corporation 

Act  of  1896  (Pub.  Laws  1896,  p.  277)  authorizes  the  creation  of 
two  or  more  kinds  of  stock,  of  such  classes,  with  such  designations, 
preferences  and  voting  powers,  or  restriction  or  qualification  thereof 
as  shall  be  stated  or  expressed  in  the  certificate  of  incorporation. 
A  corporation  organized  under  that  act  provided  in  its  certificate  for 
the  creation  of  preferred  stock,  "the  holder  thereof  to  receive  and 
the  company  to  pay  a  fixed  yearly  dividend  of  six  per  cent  before 
any  dividend  shall  be  set  apart  or  paid  on  the  general  stock."  Held, 
that  upon  the  winding  up"  of  the  corporation  the  preferred  stockhold- 
ers were  entitled  only  to  the  preference  set  forth  in  the  certificate  of 
incorporation,  and  were  not  to  be  paid  on  account  of  the  par  value  of 
their  shares  in  preference  to  the  common  stockholders,  (pp.  560, 
562.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Louis  Marshall,  Edgar  J.  Kohler,  Morris  Wolf  and  George 
J.  Bergen,  for  the  appellants. 

jNIartin  V.  Bergen,  Jr.,  and  Gilbert  Collins,  for  the  trustees 
in  liquidation. 

Sherrerd  Depue,  for  William  II.  Page,  the  respondent. 

2«4  SWAYZE,  J.     The  question  involved  in  this  case  is 
the  distribution  of  a  surplus  remaining  in  the  hands  of  the 
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trustees  in  liquidation  of  the  Pennsylvania  Electric  Vehicle 
Company  after  payment  of  the  debts.  The  controversy  is 
between  the  preferred  stockholders,  whose  claims  will  absorb 
the  whole  surplus  in  case  they  are  entitled  to  a  preference  in 
the  distribution,  and  the  common  stockholders.  The  vice- 
chancellor  decided  in  favor  of  the  preferred  stockholders. 

The  question  to  be  decided  is  one  of  contract,  and  the  con- 
tract of  the  preferred  and  common  stockholders  inter  sese  is 
determined  by  the  provisions  of  the  statute  and  of  the  cer- 
tificate of  incorporation.  The  sections  of  the  statute  that 
are  material  to  the  inquiry  are  sections  8,  18  and  86. 

Section  8,  as  amended  in  1898  (Pub.  Laws  1898,  p.  408), 
requires  that  the  certificate  of  incorporation  shall  set  forth 
the  amount  of  the  authorized  capital  stock,  the  number  of 
shares  into  which  the  same  is  divided,  and  the  par  value  of 
each  share,  and  if  there  be  more  than  one  class  of  stock 
created  by  the  certificate  of  incorporation,  a  description  of  the 
difTerent  classes,  with  the  terms  on  which  the  respective  classes 
of  stock  are  created. 

Section  18  authorizes  every  corporation  organized  under  the 
act  to  create  two  or  more  kinds  of  stock,  of  such  classes,  with 
such  designations,  preferences  and  voting  powers  or  restric- 
tions, or  qualifications  thereof  as  shall  be  stated  and  ex- 
pressed in  the  certificate  of  incorporation,  or  in  any  cer- 
tificate of  amendment  thereof.  It  provides  that  at  no  time 
shall  the  total  amount  of  the  preferred  stock  issued  and  out- 
standing exceed  two-thirds  of  the  capital  stock  paid  for  in 
cash  or  property,  and  such  preferred  stock  may,  if  desired, 
be  made  subject  to  redemption  at  any  time  after  three  years 
from  the  issue  thereof  at  a  price  not  less  than  par,  and  the 
holders  thereof  shall  be  entitled  to  ^^^  receive,  and  the  cor- 
poration shall  be  bound  to  pay  thereon,  dividends  at  such 
rates  and  on  such  conditions  as  shall  be  stated  in  the  original 
or  amended  certificate  of  incorporation,  not  exceeding  eight 
per  centum.  It  also  provides  that  in  case  of  insolvency,  the 
debts  or  other  liabilities  shall  be  paid  in  preference  to  the 
preferred  stock. 

The  provision  of  the  certificate  of  incorporation,  as  amended, 
is  as  follows:  "Forty  thousand  of  said  shares  are  to  be  pre- 
ferred stock,  the  holder  thereof  to  receive,  and  the  company 
to  pay,  a  fixed  yearly  dividend  of  six  per  cent  before  any 
dividend  shall  be  set  apart  or  paid  on  the  general  stock." 

The  company  was  organized  in  1899,  pursuant  to  the  act  of 
1896. 

Section  86  of  the  present  act  is  substantially  the  same  as 
section  80  of  the  act  of  1875.  Sections  8  and  18  introduced 
new  provisions,  in  that  the  former  requires  that  the  certificate 
of  incorporation  shall  cont;nn  a  description  of  the  diffr'i-(,'tit 
clas.ses,  with  the  terms  on  which  the  respective  classes  of  stock 
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are  created,  in  case  more  than  one  class  of  stock  is  created  by 
the  certificate ;  and  the  latter,  which  takes  the  place  of  section 
25  of  the  act  of  1875,  authorizes  the  creation  of  more  than  two 
kinds  of  stock,  with  such  designations,  preferences  and  voting 
powers  or  restrictions  or  qualifications  thereof  as  shall  be 
.stated  and  expressed  in  the  certificate  of  incorporation. 

It  has.  been  held,  and  may  be  regarded  as  entirely  settled, 
that  calling  stock  "preferred  stock"  does  not  of  itself  de- 
termine the  rights  of  the  holders,  for  the  extent  of  the  pref- 
erence is  to  be  determined  by  the  terms  of  the  contract :  Mc- 
Gregor V.  Home  Ins.  Co.,  33  N.  J.  Eq.  181 ;  Elkins  v.  Camden 
etc.  R.  R.  Co.,  36  N.  J.  Eq.  233. 

It  was  also  said,  upon  equally  good  grounds,  in  the  Mc- 
Gregor case,  that  preferred  stock,  in  the  absence  of  an  express 
stipulation  or  direction  to  the  contrary,  simply  gives  the 
holder  a  right  of  preference  in  the  division  of  profits,  and 
not  in  the  distribution  of  capital.  The  learned  vice-chancellor 
cited  as  authority  the  opinion  of  Vice-Chancellor  Maline  in 
the  case  of  In  re  London  ^^®  India  Rubber  Co.,  L.  R.  5  Eq. 
519,  37  L.  J.  Eq.  235,  and  of  Sir  George  Jessel  in  Griffith  v. 
Paget,  L.  R.  6  Ch.  D.  511,  46  L.  J.  Eq.  493.  It  was,  however, 
held  in  the  McGregor  case  (33  N.  J.  Eq.  181)  that  the  terms 
of  section  80  of  the  act  of  1875,  now  section  86,  required  that 
the  preferred  stockholders  should  be  preferred  in  the  distribu- 
tion of  assets  upon  insolvency.  It  is  unnecessary  to  consider 
whether  the  opinion  of  the  vice-chancellor  in  this  respect  was, 
as  ]\Ir.  Cook  says  (Cook  on  Corporations,  sec.  278,  note),  a 
mere  dictum.  We  are  satisfied  that  it  has  been  acted  upon 
as  a  correct  statement  of  the  law  of  the  state,  and  that,  if 
the  legislature,  in  the  revision  of  the  corporation  act  in  1896, 
had  done  no  more  than  re-enact  this  provision,  it  would  be 
necessary  to  hold  that  they  had  adopted  the  construction 
Avhich  had  been  put  upon  the  section  sixteen  years  before. 
This,  however,  is  not  the  situation  presented  by  the  act  of 
1896,  for  that  act  contained  the  provisions  in  section  8  and 
in  section  18  that  we  have  quoted.  The  insertion  of  those 
provisions  in  the  act  indicates  an  intent  upon  the  part  of  the 
legislature  to  make  some  change  in  the  then  existing  law. 
We  think  the  change  that  they  intended  was  to  require  that 
all  preferences  or  special  privileges  to  be  conferred  upon  any 
class  of  stock  be  set  forth  in  the  certificate  of  incorporation. 
If  they  did  not  intend  this  result,  it  would  have  been  un- 
necessary to  require,  by  section  8,  that  the  certificate  should 
set  forth  the  terms  on  which  the  respective  classes  of  stock 
were  created,  and  it  was  probably  because  they  intended  that 
the  stock  should  not  have  any  other  preferences  that  in  section 
18.  attempting  to  define  the  rights  of  preferred  or  special 
stockholders,  they  limited  the  special  rights  or  special  restric- 
tions to  such  preferences  and  voting  powers  or  restrictions 
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or  qualifications  thereof  "as  shall  be  stated  or  expressed  in  the 
certificate  of  incorporation."  The  power  to  create  preferred 
stock  is  granted  by  section  18,  and  it  is  granted  upon  the 
terms  set  forth  in  that  section.  To  enact  that  the  stock  should 
have  such  preference  as  is  stated  or  expressed  in  the  certificate 
was  equivalent  to  enacting  that  it  should  have  no  other  pref- 
erences, upon  the  general  principle  of  interpretation  that  the 
expression  of  one  thing  is  the  exclusion  of  another.  The  very 
fact  that  section  18  provided  for  more  than  one  class  of  pre- 
ferred or  special  stock  leads  to  the  same  conclusion,  ^^"^  for  it 
-can  hardly  be  claimed  that  the  rights  of  more  than  one  kind 
of  preferred  stock  would  be  determined  bj"-  the  language  of 
section  86  standing  alone.  That  section  is  a  survival  of  legis- 
lation going  back  to  the  early  days  of  corporations  in  this 
state,  at  a  time  when  only  one  class  of  preferred  stockholders 
was  authorized.  Such  is  not  now  the  case.  Under  the  pres- 
■ent  act  it  is  possible,  for  example,  to  issue  what  are  called 
sometimes  "founders'  shares."  Unless  the  rights  of  such 
shares  are  determined  by  the  certificate  of  incorporation,  they 
cannot  be  determined  by  the  provisions  of  section  86,  and  the 
same  reasoning  is  applicable  to  other  classes  of  shares  (aside 
from  the  ordinary  preferred  shares)  which  are  issued  by 
modern  corporations.  We  recognize  the  necessity  of  constru- 
ing the  several  sections  of  the  act  so  as  to  give  effect  to  each 
and  to  all  the  language  of  each.  We  think  that  can  well 
be  done.  Section  86  is  still  necessary,  notwithstanding  the 
changes  made  in  1896,  in  order  to  cover  the  case  of  corpora- 
tions existing  under  special  charters,  or  corporations  under 
the  general  acts  prior  to  1896.  A  greater  difficulty,  prhaps, 
is  presented  by  the  provision  of  section  86,  that  the  sur- 
plus funds  after  payment  of  creditors,  costs,  expenses  and  al- 
lowances and  the  preferred  stockholders,  shall  be  paid  to  the 
general  stockholders  proportionally  according  to  their  respec- 
tive shares.  It  requires  no  strained  construction,  however,  to 
hold  that  this  provision  as  to  the  payment  of  preferred  stock- 
holders in  preference  to  the  general  stockholders  is  a  pay- 
ment to  them  not  of  the  par  value  of  their  stock,  but  of  the 
amount  to  which  they  are  entitled  as  a  preference  b}'  virtue 
of  the  contract  contained  in  the  certificate  of  incorporation. 
S^eetion  86  does  not  say  that  the  preferred  stockholders  shall 
be  paid  the  par  value  of  their  stock  with  the  unpaid  dividends 
that  may  have  accrued  thereon.  It  requires  only  that  the  pre- 
ferred stock  shall  be  paid  in  preference  to  the  general  stock- 
holders, and  that  means  that  they  shall  be  paid  so  much,  and 
so  much  only,  as  their  contract  gives  them.  The  amount  of  the 
surplus  to  be  paid  to  the  general  stockholders  is  not  necessarily 
the  amount  that  may  be  left  after  paying  the  preferred  stock- 
holders the  par  value  of  their  stock.  It  may  just  as  well 
mean  the  surplus  that  is  left  after  paying  them  the  amount 
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to  which  they  are  entitled  by  their  contract.  Nor  is  any 
^®*  difficulty  presented  where  the  terms  of  the  contract  en- 
title the  preferred  stockholder  to  a  preference  in  dividends 
only.  In  this  case  which,  as  Vice-Chancellor  Van  Fleet  said, 
and  as  the  authorities  show,  was  the  ordinary  case  in  the  ab- 
sence of  such  a  provision  as  that  contained  in  section  86,  the 
preferred  stockholders  and  the  general  stockholders  would 
share  pro  rata  in  the  distribution  of  assets  after  the  payment 
of  dividends  due  the  preferred  stockholders.  That  such 
would  be  the  rule  is  well  illustrated  by  a  thoroughly  consid- 
ered case  in  the  English  courts  which  presented  the  novel 
situation  of  a  fund  upon  dissolution  of  a  corporation  suffi- 
cient to  pay  not  only  the  debts  and  the  amount  invested  by 
the  preferred  and  common  stockholders,  but  to  leave  a  large 
surplus  for  distribution.  In  that  ease  the  preferred  stock  had 
been  fully  paid  up  to  the  extent  of  ten  pounds  per  share. 
The  common  stock  had  been  paid  for  only  to  the  extent  of 
three  pounds  ten  shillings  per  ten  pound  share.  It  was  held 
in  the  court  of  first  instance  and  in  the  court  of  appeal  that 
after  paying  to  each  preferred  stockholder  ten  pounds  per 
share,  and  to  each  common  stockholder  three  pounds  ten  shil- 
lings per  share,  the  surplus  should  be  divided  among  all  the 
stockholders,  preferred  and  common,  in  proportion  to  the 
amount  of  money  actually  contributed  by  each.  The  com- 
mon stockholders  insisted  that  the  whole  of  this  surplus  was 
profits,  and  that,  as  they  were  entitled  to  all  of  the  profits 
after  paying  the  five  per  cent  to  the  preferred  stockholders, 
they  were  entitled  to  the  whole  of  the  fund.  The  court,  how- 
ever, held  that  this  position  was  untenable,  and  that  the  rule 
contended  for  by  the  common  stockholders  applied  only  to 
annual  profits,  and  not  to  the  large  profits  arising  from  the 
sale  of  the  property  of  the  corporation.  In  this  respect  the 
decree  was  affirmed  by  the  house  of  lords,  but  it  was  there 
held  that  the  surplus  should  be  divided  among  the  stock- 
holders in  proportion  to  the  number  of  shares  held  by  each 
and  not  in  proportion  to  the  amount  contributed  by  each : 
In  re  Bridgewater  Nav.  Co..  L.  R.  39  Ch.  D.  1.  57  L.  J.  Ch. 
D.  809,  14  App.  Cas.  525,  59  L.  J.  Ch.  D.  122.  We  see  no 
reason  why.  if  the  case  is  ever  presented,  the  same  rule  should 
not  be  applicable  under  section  86,  and  the  amount  to  be  paid 
to  -*"*  the  preferred  stockholders  in  such  a  case  would  be, 
first,  what  they  were  entitled  to  under  the  certificate  of  organ- 
ization, and.  second,  their  proportional  share  of  the  remain- 
ing assets.  The  surplus,  after  making  that  payment,  would, 
by  the  terms  of  section  St),  belong  to  the  general  stockholders. 
Section  18  provides  that  in  case  of  insolvency  the  debts 
or  other  liabilities  shrill  be  paid  in  preference  to  the  preferred 
stock.     \Vith  our  pi-(^s(Mit  notions  of  the  character  of  stock. 
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snch  a  provision  seems  unnecessary,  and,  unless  explained,, 
it  might  be  supposed  that  it  implied  that  preferred  stock- 
holders were  to  be  paid  as  creditors  next  after  the  debts.  We 
think,  however,  that  there  is  an  explanation  of  the  insertion 
of  this  provision  in  the  act  of  1875.  growinor  out  of  the  efforts 
that  had  been  made  in  other  jurisdictions  to  give  preferred 
stock  more  the  character  of  a  security  for  money  loaned  than 
of  an  investment  in  the  business,  subject  to  the  ordinary  haz- 
ards. Attempts  to  give  preferred  stockholders  the  status  of 
creditors  rather  than  of  shareholders  are  referred  to  in  Cook 
on  Corporations,  third  edition,  271.  Some  of  these  efforts 
were  directed  to  securing  a  dividend  to  the  preferred  stock- 
holders whether  profits  were  made  or  not ;  some  were  directed 
to  securing  him  by  way  of  mortgage:  Taft  v.  Hartford  etc. 
R.  R.  Co.,  8  R.  I.  310,  5  Am.  Rep.  575;  Lockhart  v.  Van 
Alstvne,  31  Mich.  76,  18'  Am.  Rep.  156 ;  Chaffee  v.  Rutland 
etc.  R.  R.  Co.,  55  Vt.  110;  Warren  v.  King,  108  U.  S.  389, 
2  Sup.  Ct.  Rep.  789,  27  L.  ed.  769 ;  Miller  v.  Ratterman,  47 
Ohio  St.  141,  24  N.  E.  496.  In  view  of  these  cases,  it  is  not 
surprising  that  the  legislature  inserted  the  clause  in  question 
in  the  act  of  1875,  and  has  retained  it  in  the  act  of  1896. 
The  effect  of  it  is  to  prevent  the  incorporators  from  giving 
the  preferred  stockholders  a  claim  superior  to  that  of  cred- 
itors by  an  insertion  of  a  provision  to  that  effect  in  the  cer- 
tificate of  organization,  and  in  that  respect  this  clause  still 
serves  a  useful  purpose. 

It  is  important  that  investors  in  a  corporation  should  be 
able  to  ascertain  their  rights  by  an  examination  of  the  cer- 
tifieate.  and  it  was  no  doubt  wdth  that  end  in  view  that  the 
legislature  made  the  changes  in  the  act  of  1875,  which  now 
appear  in  section  8  and  section  18.  It  is  true,  as  was  forcibly 
argued  on  behalf  of  the  respondents,  that  it  can  hardly  be 
that  all  of  the  ^"^^  rights  of  preferred  stockholders  need  be 
set  forth  in  the  certificate  of  organization,  but  this  fact  does 
not  require  that  we  should  hold  that  the  certificate  of  organ- 
ization cannot  limit  such  rights.  Manifestly  it  can,  for  if  it 
were  not  so,  it  would  be  beyond  the  power  of  the  incorpora- 
tors to  take  away  the  right  to  a  preference  on  distribution  of 
assets  conferred  by  section  86.  Since  the  corporators  have 
this  power  to  limit  the  rights  of  preferred  stockholders,  the 
question  in  any  particular  case  is  whether  they  have  in  fact 
done  so.  When  they  have  undertaken,  as  in  this  case,  to  set 
forth  the  preference  to  which  preferred  stodv  is  entitled,  we 
think  that  they  must  set  forth  that  preference  fully,  and  that, 
so  far  as  they  fail  to  express  a  preference,  the  preferred  stock 
can  have  no  other  rights  than  the  common  stock. 

The  decree  must  be  reversed  with  costs,  and  the  record 
remitted  to  the  court  of  chancery  for  further  proceedings 
therein  in  conformity  with  this  opinion. 
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What  is  Preferred  Stock  and  What  are  the  Special  Eights  of  its 
holders  are  discussed  in  the  note  to  Heller  v.  National  Marine  Bank, 
73  Am.  St.  Eep.  227.  Preferred  stockholders  are  entitled  to  share 
with  the  common  stockholders  in  all  profits  distributed  after  the 
latter  have  received  an  amount  equal  to  the  stipulated  dividend  cm 
the  preferred  stock,  in  the  absence  of  contract  stipulations  to  the 
contrary:  Sternbergh  v.  Brock,  225  Pa.  279,  133  Am.  St.  Rep.  877. 
An  agreement  that  the  preferred  stock  of  a  corporation  is  to  be  paid 
out  of  ine  surplus  profits  arising  from  its  business  a  dividend  equal 
to  six  per  cent  per  annum  before  any  dividend  shall  be  paid  to  the 
common  stock  is  valid,  binds  all  the  stockholders  and  is  inviolable: 
Roberts  v.  Eoberts  Wicks  Co.,  184  N.  Y.  257,  112  Am.  St,  Eep.  607. 


BUCHANAN  v.  BUCHANAN. 

[75  N.  J.  Eq.  274,  71  Atl.  745.] 

ESTATE  OF  DECEDENT — Right  of  Heirs  to  Recover  Prop- 
erty.— The  next  of  kin  of  a  decedent  have  no  standing  in  a  court 
of  law  or  equity  to  maintain  an  action  for  the  recovery  of  property 
alleged  to  belong  to  the  estate  of  their  decedent.  Such  actions  can 
be  brought  only  by  the  duly  appointed  personal  representative  of 
the  deceased,     (pp.  564,  565.) 

ESTATE  OF  DECEDENT — Right  of  Heirs  to  Recover  Prop- 
erty.— The  exception  to  this  rule  arises  where  the  personal  representa- 
tive of  the  deceased,  by  reason  of  collusion  with  the  defendant  or 
otherwise,  is  derelict  in  the  performance  of  his  duty,  as  in  the  case 
of  a  delinquent  trustee,  the  next  of  kin,  like  the  cestui  que  trust, 
may  maintain  the  action,  joining  the  administrator  as  a  party  de- 
fendant,    (p.  569.) 

(Syllabi  by  the  court.) 

Carrow  &  Kraft,  for  the  appellant. 

John  W.  Wescott,  for  the  respondents. 

^''"'^  DILL,  J.  This  suit  was  brought  in  equity  by  the  heirs 
at  law  and  next  of  kin  of  Dr.  John  Buchanan,  deceased,  to 
impress  a  trust  ex  malefieio  upon  certain  real  and  personal 
property  in  the  possession  of  the  defendant,  which  it  was 
claimed  was  derived  from  or  purchased  with  moneys  embez- 
zled from  the  decedent.  The  complainants  allege  in  their  bill 
that  they  are  the  only  next  of  kin  of  the  late  Dr.  Buchanan  • 
that  at  his  death  he  owed  no  bills;  that  no  letters  of  adminis- 
tration were  taken  out  on  his  estate;  that  Dr.  Buchanan  was 
tlie  owner  of  and  conducted  a  large  and  profitable  business 
in  proprietary  medicines  and  in  the  publication  of  medical 
works,  and  that  the  defendant,  while  acting  as  his  clerk  or 
assistant,  appropriated  to  her  own  use,  both  before  and  after 
his  death,  the  profits  of  the  business,  together  with  inoiieys 
and  other  property  of  the  decedent,  and  invested  the  same  in 
specific  real  and  personal  property.     The  relief  prayed  for 
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was  that  the  defendant  be  required  to  deed  to  the  complain- 
ants the  real  estate  in  her  name;  that  she  pay  over  to  them 
and  account  for  all  moneys  and  deliver  all  securities  in  her 
possession  or  under  her  control,  all  of  which  were  claimed  to 
belong  to  the  decedent's  estate,  and  that  the  complainants 
should  have  full  discovery  and  an  injunction  against  the  dis- 
position of  the  property. 

The  defendant  by  her  answer  denied  that  the  business  re- 
ferred to  belonged  to  the  deceased,  and  averred  that  the  busi- 
ness and  its  earnings  and  the  real  and  personal  property 
described  were  all  her  own,  and  that  Dr.  Buchanan  had  no 
money  or  property  at  the  time  of  his  death. 

The  learned  vice-chancellor  found  the  essential  facts  to  be 
as  stated  in  the  bill,  and  advised  a  decree,  enjoining  the  de- 
fendant from  in  anywise  disposing  of  the  property  in  her  pos- 
session or  under  her  control  until  the  appointment  of  an 
administrator,  ^'^  to  whom,  when  appointed,  defendant  is 
required  to  surrender  the  same. 

The  decree,  in  accord  with  the  theory  of  the  bill,  was  in 
effect  an  adjudication,  which  stripped  the  defendant  of  all 
title  to  the  property  in  her  possession  or  under  her  control, 
and  directed  her  to  surrender  it  to  an  administrator,  when 
appointed. 

The  defendant  appeals  from  the  decree,  and  urges  that  the 
complainants,  as  next  of  kin,  have  no  standing  in  equity  to 
recover  or  to  establish  a  resulting  trust  as  to  property  of  a 
decedent  which  is  in  the  actual  possession  of  and  claimed  by 
a  third  person,  but  that  such  equitable  rights  and  remedies 
vest  onh'  in  the  executors  or  administrators  as  the  duly  ap- 
pointed personal  representatives  of  the  decedent. 

We  think  that  this  position  is  well  taken.  Heirs,  next  of 
kin  and  creditors  cannot,  in  their  own  names,  prosecute  ac- 
tions at  law  or  suits  in  equity  to  recover  the  unadministered 
estate  of  a  decedent  or  to  collect  debts  or  other  choses  in  action 
due  him.  Such  suits  can  be  maintained  only  by  the  qualified 
personal  representatives  of  the  deceased. 

Heretofore  the  precise  question  involved  in  this  case  does 
not  appear  to  have  been  fully  considered  by  this  court,  al- 
though the  basic  principle  was  recognized  and  applied  by  our 
supreme  court  in  1813  in  Mathis  v.  Sears,  3  N.  J.  L.  594.  and 
by  the  court  of  chancery  in  1831  in  Shaver  v.  Shaver,  1  N.  J. 
E(|.  437.  In  1889  the  court  of  chancery  (Vice-Chancellor 
Van  Fleet)  touched  upon  the  doctrine  in  Ilayes  v.  Hayes,  lo 
N.  J.  Eq.  461,  17  Atl.  634.  affirmed  by  this  court  as  Haves  v. 
Berdan.  47  N.  J.  Eq.  567,  21  Atl.  339. 

Chancellor  AVilliamson,  in  1857.  in  Harrison  v.  Righter,  11 
N.  J.  Eq.  389,  applied  the  rule  even  where  the  next  of  kin 
of  a  deeea.sed  partner  sought  to  call  the  surviving  partner  to 


Feb.  1909.]  Buchanan  v.  Buchanan.  565 

account,  the  administrator  being  a  party  defendant,  and  held 
that  in  the  absence  of  collusion  a  suit  could  not  be  maintained. 

In  Mathis  v.  Sears,  3  N.  J.  L.  594,  the  children  of  Paul 
Sears,  deceased,  sued  the  defendant  on  the  ground  that  their 
father  during  his  lifetime  had  paid  the  defendant  for  a  piece 
of  land;  that  the  defendant  had  promised  their  father  a  deed, 
but  hajl  failed  ^''''  to  perform.  The  plaintiffs  recovered 
judgment  below.  The  supreme  court  reversed,  saying:  "A 
child,  as  such,  cannot  sue  for  a  debt  due  to  his  father;  it  must 
be  his  executor  or  administrator." 

From  the  opinion  in  Shaver  v.  Shaver,  1  N.  J.  Eq.  437,  a 
chancery  suit  by  the  next  of  kin  to  recover  a  legacy  claimed 
to  be  due  their  ancestor,  the  following  is  applicable:  "Next 
of  kin  are  not  personal  representatives,  and  cannot  come  as 
such  into  court  representing  the  ancestor.  If  they  were  per- 
mitted to  do  so,  it  is  conceived  that  much  inconvenience  would 
result  from  it,  more,  probably,  than  can  well  be  foreseen.  I 
have  examined  the  books  with  some  care,  and  have  not  been 
able  to  find  a  single  case  or  principle  to  support  the  present 
proceeding." 

After  referring  to  and  recognizing  the  right  of  next  of  kin 
to  bring  executors  or  administrators  to  an  account,  the  court 
adds:  "But  in  this  case  the  complainants  seek  to  get  in  their 
hands  the  moneys  of  the  estate  or  of  the  intestate,  not  from 
the  administrator,  but  from  some  third  person  in  whose 
hands  the  property  happens  to  be,  and  to  get  it,  ijot  for  the 
purpose  of  pajang  debts  or  applying  it  in  a  course  of  admin- 
istration, but  of  appropriating  it  directly  to  their  own  use." 

The  same  principle  was  recognized  in  the  decision  of  Vice- 
Chancellor  Van  Fleet  in  Hayes  v.  Hayes,  45  N.  J.  Eq.  461, 
17  Atl.  634:  "The  title  to  the  debt  in  question,  on  the  pro- 
bate of  the  testator's  will,  vested  in  his  executrix,  together 
with  the  right  to  all  remedies  given  by  law  for  its  recovery. 
All  goods  and  chattels,  actions  and  commodities  which  were 
of  the  testator  in  right  of  action  or  possession,  as  his  own,  at 
the  time  of  his  death,  pass,  on  his  death,  to  his  executor." 

That  the  law  has  been  so  applied  whether  the  next  of  kin 
sue  at  law  upon  debt  or  for  conversion  of  property  belonging 
to  the  estate  of  the  deceased,  or  whether  they  invoke  the  aid 
of  a  court  of  equity,  may  be  shown  by  a  brief  review  of  the 
leading  cases  in  England  and  the  United  States. 

An  early  case  (1737)  is  Bickley  v.  Donington,  2  Eq.  Cas. 
Abr.  253,  in  which  a  legatee  brought  suit  against  the  executor 
and  -'^  debtors  of  the  estate  of  the  deceased.  Lord  Chan- 
cellor Hardwicke  dismissed  the  bill  in  the  following  words: 
"The  bill  is  totally  improper  and  inconsistent  with  the  prin- 
ciples of  law  and  the  rules  of  this  court The  whole 

numagement  of  the  estate  belong"s  to  the  executor,  and  the 
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right  of  it  is  vested  in  him,  and  not  to  be  taken  out  of  him 
by  creditors  or  legatees." 

In  1802  Lord  Eldon,  in  deciding  the  case  of  Alsager  v. 
Rowley,  6  Ves.  748,  followed  the  same  rule  and  quoted  with 
approval  from  the  notes  of  Lord  Hardwicke. 

Later  the  court  of  chancery  applied  the  doctrine  strictly  in 
Stainton  v.  Carron  Co.,  18  Beav.  146.  Legatees  filed  a  bill 
against  the  defendant  company  in  which  the  testator  had 
been  shareholder  and  agent,  and  against  the  legal  representa- 
tives of  the  estate,  for  an  accounting  and  settlement  of  alleged 
dealings  between  the  testator  and  the  company,  and  for  a 
decree  requiring  the  company  to  turn  over  certain  funds  to 
the  executors.  Sir  John  Romilly,  master  of  the  rolls,  sus- 
tained a  demurrer  to  the  complaint  in  the  following  concise 
language: 

"It  is  obvious  that  the  relief  prayed  by  this  bill,  if  proper 
to  be  sought  by  anyone,  ought  to  be  at  the  instance  of  the 
trustees  and  executors  of  the  testator's  will 

"I  think  it  unnecessary  to  go  in  detail  through  all  the  cases 
to  be  found  on  this  subject.  I  think  that  they  may  be 
summed  up  thus:  that  the  persons  interested  in  the  estate  of 
the  testator,  not  being  the  legal  personal  representatives,  will 
not  be  allowed  to  sue  persons  possessed  of  assets  belonging  to 
the  testator,  unless  it  is  satisfactorily  made  out  that  there 
exist  assets  which  might  be  recovered,  and  which,  but  for  such 
suit,  would  probably  be  lost  to  the  estate." 

In  Walker  v.  Walker  (1871),  25  L.  T.  481,  a  bill  was 
brought  by  legatees  against  Margaret  Walker  and  the  exec- 
utors of  the  will.  The  complaint  alleged  that  the  testator, 
during  his  lifetime,  had  purchased  stock  of  the  Bank  of  Scot- 
land in  the  name  of  his  sister  IMargaret ;  that  she  held  it 
merely  as  trustee  for  the  testator,  and  that  it  formed  part 
of  his  estate.  Complainants  prayed  for  a  declaration  accord- 
ingly, and  for  a  transfer  of  the  said  stock  to  the  executors. 

^"^^  Lord  Romilly  dismissed  the  bill  on  the  ground  that 
"the  executors  were  the  proper  persons  to  sue  to  recover 
assets  belonging  to  the  testator's  estate." 

In  the  United  States  courts,  Allen  v.  Simons,  1  Curt.  122. 
Fed.  Cas.  No.  237,  is  not  only  parallel  to  the  case  at  bar, 
but  a  leading  authority.  William  Simons  died  intestate, 
leaving  personal  property  consisting  of  a  newspaper  plant. 
The  bill  alleges  that  after  the  death  of  the  intestate,  Will- 
iam Simons,  Jr.,  continued  to  run  the  business  under  an  ap- 
parent title;  that  he  had  been  merely  an  agent  before  his 
father's  death,  and  that  the  documents  under  which  he 
claimed  title  were  invalid.  The  answer  of  the  heirs  of  Will- 
iam Simons.  Jr.,  was  that  he  held  a  valid  title  to  the  prop- 
erty in  his  own  name  and  not  as  trustee. 
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Jud<ie  Curtis,  in  refusing  to  allo.w  the  bill  for  account  and 
surrender  of  the  property,  adhered  to  the  well-established 
rule:  "Whatever  may  have  been  the  interest  of  William 
Simons,  Jr.,  in  this  property,  his  children  did  not  acquire 
that  interest  by  his  decease.  The  rule  of  the  common  law 
laid  down  by  Lord  Coke  (Coke  on  Littleton,  8a),  that  a  man, 
by  the  eommon  law,  cannot  be  heir  to  goods  or  chattels,  for 
haeres  dicitur  ab  haeriditate,  is  in  force  in  Rhode  Island, 
and  upon  the  decease  of  anyone  having  personal  estate,  his 
children  do  not  become  its  owners.  They  acquire  only  that 
qualified  equitable  right  to  distributive  shares  of  what  shall 
remain  after  payment  of  the  just  debts  and  funeral  charges 
of  the  deceased,  and  the  expenses  of  settling  his  estate,  which 
is  conferred  upon  them  by  the  statute  of  distributions.  This 
qualified  equitable  right  can  only  be  worked  out  through 
a  settlement  of  the  estate  by  an  administrator,  appointed 
according  to  the  laws  of  the  state,  who  alone  has  the  title 
to  personalty  cast  on  him  by  those  laws,  and  who  alone  is 
competent  to  sue,  either  at  law  or  in  equity,  to  reduce  the 
personal  property  and  rights  of  the  intestate  to  possession." 

Flynn  v.  Flynn,  183  Mass.  365,  67  N.  E.  314,  decided  by 
the  supreme  court  of  Massachusetts  in  1903,  is  directly  in 
point. 

The  plaintiff,  widow  of  David  Flynn,  brought  a  bill  in 
equity  to  recover  personal  property  which,  she  alleged,  had 
been  fraudulently  ^^^  conveyed  by  her  husband  to  his  son. 
the  defendant,  with  the  intention  of  depriving  her  of  her 
estate. 

Defendant  demurred  on  the  ground  that  there  was  no 
cause  for  equitable  relief  and  that  the  plaintiff  was  not  the 
proper  party  to  sue.  Judge  Knowlton  sustained  the  demurrer 
and  stated  his  reasons  as  follows:  "If  the  property  was 
wrongfully  conveyed,  as  the  plaintiff  alleges,  the  executors  or 
administrators,  who  are  the  personal  representatives  of  the 
deceased,  are  the  proper  parties  to  recover  it  for  the  benefit 
of  those  who  are  entitled  to  it.  The  title  to  all  the  personal 
property  of  a  deceased  person  vests  in  his  executor  or  admin- 
istrator by  relation  from  the  time  of  his  death,  and  no  one 
else  can  maintain  an  action  for  it.  Not  even  the  sole  heir 
at  law,  or  a  legatee,  has  any  title  which  he  can  enforce  by 
suit  against  a  third  person.  But  the  plaintiff's  rights  cannot 
l)e  enforced  by  a  suit  in  equity  in  her  own  name  against  those 
holding  her  husband's  property." 

The  supreme  court  of  errors  of  Connecticut  ruled  upon  the 
question  in  1803,  in  Tabor  v.  Packwood,  1  Day,  150:  "The 
right  of  action,  ....  if  an  action  can  be  maintained,  does 
not  belong  to  the  defendant  in  error,  as  heir  at  law.  the  only 
capacity  in  which  he  sues,  but  to  the  executors  or  administra- 
tors on  the  estate." 
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Likewise  in  Hunter  v.  Hallett,  1  Edw.  Ch.  388,  the  court 
ruled:  "Although  a  husband  holds  a  bond  and  mortgage  made 
out  in  favor  of  his  wife,  and  receives  the  interest,  yet  this  is 
not  a  reduction  into  possession.  And  if  she  dies,  he  cannot 
sue  upon  it  without  taking  out  letters  of  administration,  even 

though  he  may  be  exclusively  entitled This  appears  to 

be  a  well-established  rule,  and  one  which  cannot  be  dispensed 
with  even  in  a  court  of  equity." 

Again,  in  Jenkins  v.  Freyer,  4  Paige,  47,  it  was  held  that 
one  of  the  next  of  kin  cannot  maintain  a  suit  in  equity  for  an 
account  and  distribution  of  the  decedent's  estate  without  first 
taking  out  letters  of  administration,  although  he  is  exclusively 
entitled'  to  the  beneficial  interest  therein. 

In  Muir  v.  Trustees,  3  Barb.  Ch.  477,  the  complainants,  as 
next  of  kin  of  the  deceased,  filed  a  bill  in  equity  against  the 
representatives  ^^^  of  deceased  persons,  who,  pursuant  to  a 
paper-writing  which  had  been  admitted  to  probate  and  which 
appointed  them  executors,  had  transferred  a  large  part  of  the 
estate  of  the  deceased  to  the  defendant  trustees  and  to  the 
other  defendants.  The  bill  alleged  that  the  paper-writing 
M'as  void  and  that  the  deceased  died  intestate,  and  prayed  for 
an  accounting  and  that  the  property  of  the  deceased  which 
had  been  transferred  as  above  stated  be  turned  over  to  them. 
Chancellor  Walworth  dismissed  the  bill,  and  iield  that  the  de- 
fendants were  "liable  to  the  personal  representatives,  when- 
ever such  shall  have  been  appointed,  but  not  to  the  complain- 
ants. The  proper  course  for  the  complainants,  in  that  case, 
would  be  to  procure  the  appointment  of  an  administrator, 
and  have  a  suit  instituted  in  his  name,  to  recover  the  prop- 
erty from  any  person  into  whose  hands  it  may  have  come, 
and  who  had  converted  it  to  his  own  use." 

Further  analysis  is  unnecessary,  but  other  leading  cases, 
which  enforce  the  same  rule  strictly,  are:  "West  v.  Howard, 
20  Conn.  581 ;  Lawrence  v.  Wright,  23  Pick.  128 ;  Woodin  v. 
Bagley,  13  Wend.  453 ;  Caleb  v.  Hearn,  72  Me.  231 ;  Lee  v. 
Gibbons,  14  Serg.  &  R.  105;  Champollion  v.  Corbin,  71  N.  H. 
78,  51  Atl.  674;  Douglass  v.  McCarer,  80  Ind.  91;  Pond  v. 
Sweetser,  85  Ind.  144;  Somervaill  v.  McDermott,  116  Wis. 
504,  93  N.  W.  553 ;  Palmer  v.  Palmer,  55  Mich.  293.  21  X. 
W.  352;  Davis  v.  Corwine,  25  Ohio  St.  668;  McChord  v. 
Fisher's  Heirs,  13  B.  Mon.  193;  Davidson  v.  Potts,  42  N.  C. 
272 ;  Leamon  v.  McCubbin,  82  111.  263. 

These  authorities  are  conclusive  of  the  case  at  bar.  If  the 
defendant  embezzled  and  misappropriated  the  property  of  Dr. 
Buchanan,  investing  it  in  the  real  estate,  bank  stock  and  other 
property  described,  she  may  be  liable  to  the  legally  qualified 
personal  representative  of  Dr.  Buchanan,  but  not  to  the 
eomjjlainants. 
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On  the  same  principle  that  permits  a  cestui  que  trust  to 
maintain  actions  which  his  trustee  should  bring  when  the 
latter  neglects  or  refuses  to  bring  them,  the  exception  to  the 
nile  above  stated  arises  when,  although  there  is  an  adminis- 
trator, he  neglects  or  refuses  to  prosecute  suits  for  the  recov- 
ery of  his  decedent's  estate.  In  such  case,  the  next  of  kin 
may  sue  to  recover  ^^^  the  property,  joining  the  personal 
representative  as  a  party  defendant. 

The  complainants  contend  that  the  decree  may  be  supported 
upon  the  doctrine  that  the  next  of  kin  of  a  decedent  may 
obtain  an  injunction  and  the  appointment  of  a  receiver  for 
the  purpose  of  conserving  the  property  of  a  decedent  pending 
the  appointment  of  an  administrator.  But  in  our  opinion 
this  principle  is  inapplicable  to  the  present  case.  The 
learned  vice-chancellor  apparently  adopted  this  theory  of  the 
complainants,  citing  Flagler  v.  Blunt,  32  N.  J.  Eq.  518 ; 
Hansford  v.  Elliott,  9  Leigh,  79.  Although  these  authorities 
establish  the  jurisdiction  of  a  court  of  equity  to  conserve 
property  of  a  decedent  in  the  possession  of  a  third  person, 
yet  an  analysis  of  the  cases  cited  and  many  others  shows  that 
this  equitable  jurisdiction  has  been  assumed  only  where  there 
is  danger  of  loss  if  the  property,  presumptively  or  actually 
belonging  to  the  estate,  is  not  protected  by  an  injunction  or 
the  appointment  of  a  receiver,  pending  an  application  for 
administration  upon  the  estate,  but  not  to  finally  adjudicate 
as  to  the  title. 

In  Flagler  v.  Blunt,  32  N.  J.  Eq.  518,  it  clearly  appeared 
in  a  suit  by  a  creditor  of  a  decedent  that  the  defendant  was 
in  possession,  through  a  sale  made  by  himself  under  a  claim 
of  ownership,  of  the  proceeds  of  all  the  property  of  which  his 
uncle  died  possessed,  and  was  about  to  remove  the  same  from 
the  jurisdiction. 

We  fully  agree  with  the  decision  of  Chancellor  Runyon 
M'hen  he  rules  that  in  such  a  case  a  court  of  equity  has  power 
to  appoint  a  receiver  to  conserve  the  property,  and  that  "If 
it  had  not  such  power,  there  would  be  a  failure  of  justice. 
The  property  would  be  liable  to  be  taken  away  out  of  the 
state,  by  any  designing  person,  before  administration  could 
be  obtained,  and  thus  those  entitled  to  the  estate  be  defrauded. 
It  must  be  within  the  power  of  this  court  to  prevent  so  obvi- 
ous and  gross  a  wrong." 

With  Hansford  v.  Elliott,  9  Leigh,  79,  also  relied  upon  by 
the  vice-chancellor,  we  likewise  agree  so  far  as  the  court  there 
said:  "It  would  be  productive  of  much  inconvenience  and  in- 
justice if  they  [the  legatees  or  distributees]  could  not  avail 
themselves  of  their  equitable  rights  to  enjoin  a  sale  (as  in  tiie 
present  case)  or  to  prevent  other  irreparable  mischief,  before 
an   administration  '■^^'^  of    the   estate   could   be   obtained,    or 
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where  an  executor  or  administrator  should  be  indisposed  to 
interfere." 

But  further  than  this  we  decline  to  follow  this  case  as  an 
authority,  because  the  judgment  apparently  aflfirmed  a  decree 
in  favor  of  the  complainants  for  a  distribution  of  the  prop- 
erty in  question. 

The  recent  case  of  McCarter  v.  Clavin,  72  N.  J.  Eq.  642, 
66  Atl.  599,  in  our  court  of  chancery,  is  not  only  consistent 
with  the  views  herein  expressed,  but  well  illustrates  the  pre- 
cise situation  to  which  the  rule  of  Flagler  v.  Blunt,  32  N.  J. 
K(|.  518.  is  applicable.  In  the  Clavin  case  the  deceased  died 
seised  of  real  estate  of  value,  and  the  defendant,  claiming  to 
be  a  creditor  of  the  deceased,  had  obtained  letters  of  adminis- 
tration, but  had  permitted  the  property  to  be  sold  for  taxes. 
Foreclosure  proceedings  had  been  brought  and  the  property 
was  likely  to  be  entirely  lost.  Moreover,  a  paper  had  been 
offered  for  probate  as  the  will  of  the  deceased,  giving  rise  to 
litigation  that  threatened  to  be  protracted.  The  state  claimed 
the  property  by  escheat,  and  filed  a  bill  asking  that  a  receiver 
be  appointed  to  collect  the  rents  and  to  pay  off  and  discharge 
the  taxes.  The  prayer  was  granted,  the  vice-chancellor  hold- 
ing that:  ''Equity  would  seem  to  require  that  a  receiver 
should  be  appointed  to  protect  the  property  from  loss,  and 
to  hold  it  for  the  benefit  of  those  to  whom  it  may  be  finally 

determined  it  belongs The  property  is  in  great  danger 

of  loss  owing  to  tax  sales  and  threatened'  foreclosure.  It  is 
clear  that,  in  the  absence  of  an  heir,  in  the  absence  of  an  exec- 
utor or  of  any  lawful  appointee  entitled  to  hold  the  property 
together,  it  will  be  lost,  and,  in  any  event,  the  rents  and  prof- 
its will  be  misapplied." 

Flagler  v.  Blunt,  32  N.  J.  Eq.  518,  and  like  authorities,  go 
no  further  than  to  maintain  that  creditors  or  next  of  kin  of 
a  decedent  may  appeal  to  equitable  jurisdiction  to  conserve  a 
decedent's  property,  which  is  in  danger  of  loss,  pending  the 
appointment  of  a  personal  representative  or  pending  the  trial 
of  title  to  such  property  in  a  legal  proceeding  to  which  the 
personal  representative  of  the  decedent  is  a  party. 

But  essentially  different  is  the  contention  that  creditors  or 
next  of  kin  may  dispense  altogether  with  a  personal  rep- 
resentative "**^  and  proceed,  eitlier  at  law  or  in  eciuity,  to 
recover,  in  their  own  name  and  for  their  own  use,  property 
alli'.ued  to  belong  to  the  estate  of  the  decedent,  and  that  in 
the  same  proceeding  they  may  have  the  title  adjudicated  and 
a  decree  entered  ousting  a  third  party  of  title  and  possession, 
whether  the  decree  is  that  such  third  party  shall  deliver  to  an 
adTuinistrator  appointed  or  otherwise. 

This  theory  of  the  law  has  been  rejected  by  a  long  line  of 
authorities  which  follow  Lord  Chancellor  llardwicke's  vigor- 
ous declaration   in   1737    (Biekley  v.  Donington,  2  Eq.   Cas. 
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Abr.  253),  that  such  a  proposition  is  "totally  improper  and 
inconsistent  with  the  principles  of  law." 

It  was  upon  the  view  of  the  law  condemned  by  Lord  Chan- 
cellor Hardwieke  that  the  bill  was  framed,  the  case  was  tried 
and  a  decree  was  entered  finally  adjudicating  upon  the  title 
to  the  property  described  therein,  by  the  terms  of  which  de- 
fendant-was ousted  of  title  and  possession  of  the  property 
standing  in  her  name,  leaving  her  no  alternative  but  to  deliver 
the  same  to  an  administrator  when  appointed.  Such  decree, 
as  matter  of  law,  cannot  be  upheld. 

The  result  of  this  determination  as  to  the  law  would  be  to 
dismiss  the  bill  if  the  issue  of  law  had  been  presented  by 
demurrer. 

But  although,  for  the  reasons  stated,  the  bill  cannot  be 
maintained  in  its  present  form,  justice  requires  that  the 
complainants  be  permitted  to  amend  its  frame  so  that  it  seeks 
for  the  appointment  of  a  receiver  to  conserve  the  property 
which  is  the  subject  of  the  litigation,  until  an  administrator 
of  the  estate  of  Dr.  Buchanan  shall  have  been  appointed  and 
the  true  ownership  of  the  property  determined  by  judicial 
decision,  provided  the  proofs  which  have  been  submitted  raise 
a  presumption  that  the  property  is  that  of  that  estate.  We 
have  therefore  examined  these  proofs  for  the  purpose  of  de- 
termining whether  such  an  amendment  should  be  permitted. 
Thoy  are  quite  fully  set  out  in  the  opinion  below,  and  a  full 
recital  of  them  here  is  unnecessar3^  We  quite  agree  with 
the  vice-chancellor  that  the  story  told  by  the  defendant  of 
the  way  in  which  she  came  into  possession  of  the  property 
must  be  rejected  as  false;  and  further,  that  the  proofs  justify 
^*'"'  the  conclusion  that  the  property  was  purchased  with 
moneys  which  came  out  of  the  business  of  Buchanan  &  Com- 
pany. But  this  alone  will  not  support  the  presumption  that 
this  property  belongs  to  the  estate  of  Dr.  Buchanan  rather 
than  to  the  defendant. 

The  business  was  that  of  Buchanan  &  Company.  The  name 
raises  tlie  presumption  that  it  was  a  partnership  business. 
The  only  persons  engaged  in  carrying  it  on  were  the  doctor 
and  the  defendant.  This  raises  the  presumption  that  they 
were  the  partners.  Most  of  the  property  was  purchased  by 
the  defendant  during  the  doctor's  lifetime.  The  defendant 
pi'esnmably  was  entitled  to  half  the  earnings.  There  is  noth- 
ing- to  show  that  her  investments  exceeded  that.  But  if  they 
did.  there  is  nothing  to  justify  the  conclusion  that  she  fraud- 
ulently and  without  the  knowledge  of  her  partner  abstracted 
more  than  her  share  from  the  partnership  funds.  On  tlie 
contrary,  the  presumption  is  that  the  excess,  if  any,  was  ap- 
propriated by  her  with  the  knowledge  and  approval  of  the 
(liM-tor,  particularly  in  view  of  the  relation  existing  between 
them. 
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So,  as  to  all  investments  made  during  the  life  of  the  doc- 
tor, there  is  no  presumption  that  they  were  made  in  fraud 
of  his  rights.  This  includes  fourteen  shares  of  stock  of  the 
Farmers'  and  Mechanics'  National  Bank  of  Philadelphia ^ 
twenty-one  shares  of  stock  of  the  Kensington  National  Bank 
of  Philadelphia;  sixteen  shares  of  stock  of  the  Manufacturers' 
National  Bank  of  Philadelphia ;  six  shares  of  stock  of  the 
Corn  Exchange  National  Bank  of  Philadelphia ;  thirteen 
shares  of  stock  of  the  Market  Street  National  Bank  of  Phila- 
delphia; the  proceeds  of  the  sale  of  the  real  property  in  the 
city  of  Brooklyn,  state  of  New  York,  designated  as  No.  1129 
Forty-second  street,  in  said  city. 

As  to  investments  made  from  the  proceeds  of  the  sale  of 
the  business  after  his  death,  the  presumption  is  that,  as  to 
one-half  of  it,  the  defendant  holds  such  proceeds  in  trust  for 
the  doctor's  estate,  for  the  reason  that,  as  the  doctor  had  a 
half  interest  (presumably)  in  the  business,  his  estate  was  en- 
titled to  half  of  the  proceeds  of  its  sale. 

-•'**'  Complainants,  therefore,  should  be  permitted,  if  they 
desire,  to  amend  their  bill  for  the  purpose  of  applying  for  a 
receiver  appointed  to  take  possession  of  so  much  of  the  prop- 
erty as  represents  the  one-half  of  such  proceeds  of  the  busi- 
ness, and  hold  the  same  until  an  administrator  of  the  estate 
shall  be  appointed  and  an  opportunity  afforded  him  to  litigate 
the  question  of  the  true  ownership  of  this  part  of  the  property. 

The  decree  of  the  court  below  is  accordingly  reversed,  with 
costs,  and  the  cause  is  remanded  in  order  that  the  complain- 
ants may,  if  by  counsel  so  advised,  reframe  their  bill  of  com- 
plaint in  accordance  with  this  opinion  and  apply  for  a  re- 
ceiver to  take  possession  of  so  much  of  such  property  as  it 
shall  appear  are  such  proceeds  of  the  sale  of  the  business 
since  the  death  of  Dr.  Buchanan,  and  to  hold  the  same  pend- 
ing the  appointment  of  an  administrator  who  may  litigate 
the  claim  of  ownership  of  this  portion  of  the  property. 


For  Authorities  in  Support  of  the  Primipal  Case,  see  Trotter  v. 
Mutual  etc.  Life  Assn.,  9  S.  D.  596,  62  Am.  St.  Eep.  887;  Magel  v. 
Milligan,  150  Ind.  582,  65  Am.  St.  Rep.  382;  note  to  McBride  v. 
Vance,  112  Am.  St.  Rep.  731;  Alerding  v.  Allison,  170  Ind.  252,  127 
Am.  St.  Rep.  363;  Mayer  v.  Kornegav,  163  Ala.  371,  136  Am.  St. 
Rep.  79;  note  to  Sifford  v.  Cutler,  135  Am.  St.  Eep.  329. 
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AMERIKA  V.  KNAUS. 

[75  N.  J.  Eq.  363,  72  Atl.  952.] 

INTERPLEADER  —  When  Insurer  may  Maintain. — Where  a 
policy  of  insurance  is  payable  to  a  person  named  and  designated  as 
the  wife-of  the  insured,  and  after  his  death  two  women  claim  to  be 
the  beneficiary  so  named  and  designated,  a  bill  of  interpleader  may 
be  maintained  by  the  insurance  company,     (p.  575.) 

Frederick  Dieffenbach,  for  the  complainant. 

Weller  &  Lichtenstein  and  John  D.  Pierson,  for  the 
defendants. 

8«3  GARRISON,  V.  C.  This  is  a  bill  filed  by  a  beneficial 
society  to  cause  two  claimants  of  a  fund  it  holds  to  interplead. 

The  bill  sets  up  that  by  its  certificate,  No.  7717,  issued  to 
Joseph  Knaus,  it  was  obligated,  upon  his  death,  to  pay  the 
sum  of  four  hundred  dollars  to  his  wife,  Anna  Knaus.  It 
charges  his  death,  and  that  a  woman  living  in  America  and 
named  Anna  Knaus  has  demanded  the  money  of  them,  as  has 
also  a  woman  living  in  Germany,  and  that  the  latter 's  name 
is  also  Anna  Knaus.  Each  claims  to  be  the  legal  wife  of 
the  member,  and  to  be  entitled  to  the  money. 

Anna  Knaus  of  America  has  brought  a  suit  in  the  Hoboken 
district  court  for  the  money,  and  it  is  sought  by  the  bill  to 
enjoin  this  suit. 

The  Anna  Knaus  of  America  filed  an  answer  denying  the 
right  of  the  complainant  to  cause  the  defendants  to  interplead. 

The  Anna  Knaus  of  Germany  did  not  file  any  answer,  her 
solicitor  acting  under  rule  221. 

:i64  rpj^g  g^jg  question  to  be  determined  at  this  time  is 
whether  the  complainant  has  made  out  a  case  entitling  it  to 
a  decree  of  interpleader. 

The  pleadings  and  proofs  before  the  court  show  that  on  the 
twelfth  day  of  July,  1904,  the  complainant  issued  a  certificate 
as  follows: 

"Death  certificate  No.  7717  issued  by  the  Bavarian  National 
Union  of  North  America  for  compatriot  Joseph  Knaus  of 
Bavarian  Section  1,  in  Jersey  City,  N.  J. 

"This  Certificate  attests,  that  compatriot  Joseph  Knaus  is 
a  member  of  said  Union  and  member  of  Hudson  County  Sec- 
tion 1,  in  Jersey  City,  State  of  New  Jersey,  and  is  fully  en- 
titled to  the  privileges  of  membership  of  the  Bavarian 
National  Union  of  North  America  and  shares  in  the  fund  for 
mutual  aid  in  said  Bavarian  National  Union  according  to  the 
following  terms : 

"In  ca.se  of  his  wife's  demise  said  member  receives  the  sum 
of  Two  hundred  fifty  dollars  ($250  )  and  in  case  of  the  said 
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member's  demise,  his  wife  or  children,  or  that  person  or  per- 
sons or  body  to  whom  the  death-money  has  been  assigned  dur- 
ing the  said  member's  lifetime  by  him  shall  be  paid  the  sum 
of  Four  hundred  dollars  ($400). 

"According  to  direction  by  above  mentioned  member  now 
this  latter  sum  of  four  hundred  dollars  ($400)  shall  be  paid 
to  his  wife  Mrs.  Anna  Knaus  after  his  death  within  the  law- 
ful time. 

"This  certificate  stipulates,  or  has  full  validity  only,  if 
compatriot  Joseph  Knaus  remains  a  member  and  fulfills  all 
oliligations,  laws  and  regulations  of  the  Bavarian  National 
Union  of  North  America  at  all  times. 

"In  Witness  Whereof  the  Bavarian  National  Union  of 
North  America  ordains  the  signatures  of  the  Grand-President 
and  Grand  Secretary,  provided  with  the  National  Union's 
Seal. 

"Buffalo,  N.  Y.  on  the  12th  day  of  the  month  of  July  in 
the  year  1904." 

The  Joseph  Knaus  named  therein  is  dead.  The  complain- 
ant admits  its  liability  to  pay,  under  the  certificate,  to  whom- 
soever is  legally  entitled  thereto. 

Joseph  Knaus  wrote  letters  to  a  woman  in  Germany,  whom 
he  called  Mrs.  Anna  Knaus,  and  to  whom  he  referred  as  his 
wife,  and  in  these  letters  refers  to  their  children. 

^^^'^  Joseph  Knaus  also,  coming  to  America  and  leaving  the 
woman  in  Germany,  took  up  with  another  woman  here,  and 
lived  with  her,  calling  her  his  wife,  and  she  also  is  known  as 
Mrs.  Anna  Knaus. 

The  death  certificate  recites  that  they  are  to  pay  the  money 
"to  his  wife,  Mrs.  Anna  Knaus." 

The  American  Mrs.  Anna  Knaus  has  brought  suit.  The 
German  Mrs.  Anna  Knaus  has  lodged  a  claim  and  authorized 
certain  relatives  in  America  to  act  as  her  attorneys  in  fact  to 
collect  the  same. 

The  contention  of  the  American  Mrs.  Anna  Knaus  is  that 
she  clearly  is  entitled  to  the  money,  and,  therefore,  the  com- 
plainant has  not  the  right  to  cause  her  and  the  other  defend- 
ant to  interplead.  She  bases  her  claim  upon  what  appears  in 
the  application  for  membership,  which  she  says,  if  read  in 
connection  with  the  certificate,  would  indicate  clearly  that  she 
was  the  person  entitled  and  the  person  to  whom,  under  the 
authority  of  Prudential  Ins.  Co.  v.  Morris  (N.  J.  Eq.),  70 
Atl.  924,  the  money  must  be  paid. 

The  application  is  not  mentioned  in  the  certificate,  and  there 
would  seem  to  be  a  grave  question  as  to  whether  it  is  any 
part  of  the  contract.  Under  the  by-laws  there  may  be  a 
grave  question  as  to  whether  whichever  one  of  these  parties 
is  not  his  wife  could  take  the  money  as  if  she  were  his  wife. 
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In  my  view,  there  is  no  doubt  that  under  the  authorities  in 
this  state  and  the  proper  principle  to  be  applied,  the  com- 
plainant is  entitled  to  cause  the  defendants  to  interplead.  In 
the  case  of  Pennsylvania  R.  R.  Co.  v.  Stevenson,  63  N.  J. 
Kq.  634,  54  Atl.  696,  a  very  similar  contention  was  presented 
to  the  court.  In  that  case  the  widow  of  a  member  of  a  bene- 
ficial order  claimed  that  by  the  perfectly  plain  terms  of  the 
contract  she  was  entitled  to  the  money,  and  that  the  stake- 
holder, therefore,  was  not  entitled  to  file  a  bill  of  interpleader. 
Although  the  vice-chancellor  was  inclined  to  a.ujree  with  her 
contention  that  she  showed  the  better  right  to  the  money,  he 
held  that  the  complainant  had  an  equity  not  to  be  sued  twice 
when  it  had  but  one  liability  and  had  no  duty  to  decide  be- 
tween the  respective  contentions  of  the  •^"**  claimants  upon 
the  fund,  but  was  entitled  to  protection  from  both. 

This  holding  was  in  consonance  with  the  previous  decisions 
in  this  state:  Packard  v.  Stevens,  58  N.  J.  Eq.  489,  46  Atl 
250 ;  Pennsylvania  R.  R.  Co.  v.  Wolfe,  203  Pa.  269,  52  Atl.  247 : 
Wakeman  v.  Kingsland,  46  N.  J.  Eq.  113,  18  Atl.  680 
Supreme  Council  of  Chosen  Friends  v.  Bennett,  47  N.  J.  Eq 
39,  19  Atl.  785;  Ireland  v.  Kelly,  60  N.  J.  Eq.  308,  47  Atl 
51 ;  Catholic  Benevolent  Legion  v.  Murphv,  65  N,  J.  Eq 
60,  55  Atl.  497. 

The  wisdon  of  the  rule  is  curiously  exemplified'  by  the  very 
case  from  which  I  have  cited  it.  In  that  case  (Pennsylvania 
R.  R.  Co.  V.  Stevenson,  63  N.  J.  Eq.  634,  54  Atl.  696)  the  vice- 
chancellor  was  clearly  of  the  opinion  that  the  widow  had  the 
better  claim,  and,  in  the  suit  itself  over  the  fund  after  the 
interpleader,  so  decided. 

Upon  appeal,  however,  to  the  court  of  errors  and  appeals 
his  decision  in  that  respect  was  reversed,  and  it  was  held  that 
she  had  no  interest  in  the  fund  whatever:  Stevenson  v.  Earl, 
65  N.  J.  Eq.  721,  103  Am.  St.  Rep.  790,  55  Atl.  1091,  1  Ann. 
Cas.  49. 

If,  in  the  case  at  bar,  the  court  should  determine  that  an 
interpleader  does  not  lie,  the  complainant  must  solve  many 
debatable  questions,  and  all  of  them  at  its  own  peril.  I  do 
not  think  that  this  burden  should  be  cast  upon  a  stakeholder 
who  is  willing  to  bring  the  money  into  court,  who  is  not  a 
wrongdoer  as  to  any  of  the  defendants,  and  who  seeks  protec- 
tion against  conflicting  claims,  each  of  which  has  some  de- 
batable basis. 

I  will  advise  a  decree  of  interpleader,  and  will  order  that 
the  defendants  frame  an  issue  between  themselves  and  bring 
on  the  hearing  as  to  their  rights  in  the  fund. 


The  Eight  of  Intrrplrnder  is  the  siib-joct  of  a  note  to  ronnocticnt 
Mnt.  Life  Ins.  Co.  v.  Tiioker,  9}  Am.'  St.  Rep.  593.  The  right  of 
insurance  eompanics  to  invoke  this  remedy  is  discussed  at  page  612 
of  this  note. 
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CARPENTER  v.  SHANLEY. 

[75  N.  J.  Eq.  369,  73  Atl.  64.] 

JUDICIAL  SALE — Assessment  Confirmed  Before  Delivery  of 
-t>ecd. — Where  the  conditions  of  a  judicial  sale  provide  for  a  sale  of 
the  property  clear  of  encumbrance,  the  purchaser  is  not  entitled  to 
have  the  amount  of  an  improvement  assessment,  which  was  confirmed 
after  the  confirmation  of  the  sale  but  before  delivery  of  the  deed, 
paid  out  of  the  purchase  money  so  as  to  get  a  title  free  of  encum- 
brance. In  such  case  the  encumbrance  arises  after  the  completion  of 
the  sale.     (pp.  576,  577.) 

J.  Merritt  Lane,  for  tlie  petitioner. 
Melosh  &  Morten,  for  the  complainant. 

3«»  GARRISON,  V.  C.  This  is  a  petition  on  behalf  of  the 
purchaser  at  a  master's  sale,  praying  that  the  master  be  di- 
rected to  pay  out  of  the  purchase  money  the  sum  of  three 
hundred  and  fifty  dollars,  which  is  the  amount  of  an  assess- 
ment for  an  improvement  to  the  property,  which  assessment 
was  confirmed  against  the  property  on  the  ninth  day  of  Febru- 
ary, 1909. 

The  property  was  sold  by  the  master  on  the  thirtieth  day 
of  December,  1908,  and  the  conditions  of  sale  provide  that  it 
was  sold  free  and  clear  of  encumbrance.  Both  parties  admit 
Avithout  argument  that  whatever  the  law  might  otherwise  be, 
the  conditions  of  sale  control  the  question  involved  in  this 
case.  The  order  confirming  the  sale  was  filed  on  the  7th  of 
January,  1900.  The  time  fixed  by  the  conditions  of  sale  for 
the  delivery  of  the  deed  was  February  1,  1909,  but  because  the 
master  did  not,  for  some  reason,  receive  the  order  confirming 
sale,  it  was  adjourned  to  the  nineteenth  day  of  February, 
1909. 

^'*^  As  before  stated,  the  assessment  was  confirmed  on  the 
9th  of  February,  1909.  Both  parties  concede  that  the  assess- 
ment became  a  lien  and  encumbrance  from  the  date  of  its 
confirmation :  Cadmus  v.  Fagan,  47  N.  J.  L.  519,  4  Atl.  323. 

The  petitioner's  contention  is  that  since  this  assessment  be- 
came a  lien  before  the  deed  was  delivered  to  him,  he  is  en- 
titled, under  the  conditions  of  sale,  to  have  the  amount  of  the 
assessment  paid  out  of  the  purchase  price  so  that  he  will,  at 
the  time  of  the  delivery  of  the  deed,  get  a  title  free  and  clear 
of  encumbrance.  I  think  that  the  authorities  in  this  state 
settle  the  point  against  the  contention  of  the  petitioner.  It 
has  been  held  by  the  court  of  errors  and  appeals  that  the 
date  of  the  delivery  of  the  sheriff's  deed  is  a  circumstance  of 
no  importance.  A  purchaser  at  a  sheriff's  sale  acquires  by  the 
act  of  purchase  a  right  to  a  conveyance  of  the  premises  in 
pursuance  of  the  sale.  The  delivery  by  the  sheriff  of  a  deed 
is  a  mere  ministerial  act  which  the  officer  is  required  to  per- 
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form  to  consummate  the  sale  and  vest  in  the  purchaser  a  title 
in  compliance  with  the  law  under  which  the  sale  was  made: 
Walker  v.  Hill's  Exrs.,  22  N.  J.  Eq.  513.  The  sheriff's  deed, 
when  delivered,  has  relation  back  to  the  time  of  the  sale  of 
which  it  is  the  consummation:  Jacobus  v.  Mutual  Benefit  Life 
Ins.  Co.,  27  N.  J.  Eq.  604 ;  Morse  v.  Hackensack  Savings  Bank, 
47  N.  J,  Eq.  279,  20  Atl.  961,  12  L.  R.  A.  62.  See,  also, 
Wimpfheimer  v.  Prudential  Ins.  Co.  of  America,  56  N.  J.  Eq. 
585,  39  Atl.  916. 

If  a  confirmation  by  the  court  is  to  be  considered  as  a  neces- 
sary step  in  completing  the  sale,  that  act  took  place  in  the 
suit  at  bar  before  the  assessment  became  a  lien  upon  the  prem- 
ises. It  seems  entirely  clear,  therefore,  that  the  sale  was 
completed  and  was  free  of  encumbrance  at  the  time  of  its 
completion,  and  that  the  encumbrance  in  question  arose  there- 
after. 

The  petition  must  be  dismissed,  with  costs. 


A  Sheriff's  Deed  Ordinarily  Belates  Baclc  to  the  date  of  the  execution 
or  judgment  on  which  it  rests:  Knox  v.  Doty,  81  Kan.  138,  135  Am. 
St.  Eep.  351;  Mason  v.  Perkins,  180  Mo.  702,  103  Am.  St.  Rep.  591; 
Greer  v.  Wintersmith,  85  Ky.  516,  7  Am.  St.  Eep.  613;  note  to  Keaton 
V.  Thomasson,  58  Am.  Dec.  57.  But  according  to  International  Wood 
Co.  V.  National  Assur.  Co.,  99  Me.  415,  105  Am.  St.  Rep.  288,  until 
the  delivery  of  the  deed  of  real  estate  sold  at  a  Judicial  sale  the 
title  does  not  pass. 

After  a  Judicial  Sale  is  Confirmed,  it  is  said  that  confirmation  re- 
lates back  to  the  date  of  the  sale,  and  the  purchaser  is  entitled  to 
everything  he  would  have  been  entitled  to  had  the  confirmation  and 
convej'ance  been  contemporaneous  with  the  sale:  See  the  note  to 
Watson  V.  Tromble,  29  Am.  St.  Rep.  497.  Consult,  also,  Knox  v. 
Doty,  81  Kan.  138,  135  Am.  St.  Rep.  351. 


ORDINARY  V.  CONNOLLY. 

[75  N.  J.  Eq.  521,  72  Atl.  363.] 

ADMINISTRATOR. — Administrators'  Bonds  are  Given  to 
Secure  the  creditors  and  next  of  kin  of  the  deceased  from  loss  through 
the  default  or  fraud  of  the  administrator,  and  amount  to  indemnity 
to  the  estate,     (p.  579.) 

ADMINISTRATOR. — The  Condition  of  an  Administration  Bond 
under  the  statutes  of  New  Jersey  is  not  restricted  merely  to  the 
rendering  of  an  account,  but  is  designed  to  secure  a  faithful  admin- 
istration of  the  estate,     (p.  579.) 

ADMINISTRATOR — Extent  of  Liability  on  Bond.— Tlie  or- 
dinary is  a])pointed  by  statute  to  make  good  to  all  persons  the  dam- 
ages sustained  by  occasion  of  the  breach  of  the  condition  of  an 
.•Kliiiinistration  bond,  and  he  must  have  the  whole  penalty,  if  he 
should  find  it  necessary,  for  that  purpose,  (p.  579.) 
Am.  St.  itep.,  Vol.  138—37 
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SUEETYSHIP — Extent  of  Liability  on  Bond. — On  failure  to 
perform  the  condition  of  a  bond,  the  penalty  becomes  an  absolute 
debt,  and  at  law  is  recoverable;  but  in  equity  relief  is  granted  against 
the  enforcement  of  the  penalty  on  payment  of  a  sum  as  damages 
ascertained  to  be  an  equitable  equivalent  of  the  condition  not  per- 
formed,    (p.  580.) 

ADMINISTEATOE. — The  Sureties  of  an  Administrator  are 
Required  to  bear  any  injurious  consequences  arising  from  loss  to 
the  estate,  and  have  no  right  to  any  favor  or  immunity  that  would 
not  be  accorded  to  him.     (p.  580.) 

ADMINISTRATOR— Liability  of  Sureties  for  Attorney  Fees. 
The  sureties  on  an  administrator's  bond  are  liable  for  counsel  fees 
incurred  in  his  removal  and  in  the  suit  upon  the  bond.     (p.  581.) 

ATTORNEY  FEES.— An  Attorney  Who  Acts  for  Himself  is 
generally  not  entitled  to  a  counsel  fee  against  his  adversary,  (p. 
581.) 

ADMINISTRATOR — Counsel  Fees. — An  Administrator,  Who  i& 
an  Attorney,  cannot  recover  for  professional  services  rendered  the 
estate,  but  this  rule  does  not  apply  when  such  costs  are  not  payable 
out  of  the  trust  funds,  and  will  not  diminish  the  estate,     (p.  581.) 

ADMINISTRATOR — Counsel  Feea — An  Administrator,  Wht> 
is  an  Attorney,  is  entitled  to  recover  counsel  fees  in  his  suit  on  the 
bond  of  a  former  derelict  administrator  and  hig  surety,     (p.  582.) 

Floyd  H.  Bradley,  for  the  application. 
S.  Conrad  Ott,  contra. 

522  WALKER,  V.  0.  An  administrator  appointed  by  the 
Camden  county  orphans  court  for  the  personal  estate  of 
p]lizabeth  M.  Stigale,  deceased,  was  removed  by  that  court 
for  certain  derelictions,  and  Mr.  Bradley  was  substituted  as 
administrator  in  his  place  and  stead. 

Subvsequently,  by  an  order  of  this  court,  suit  was  directed 
to  be  brought  upon  certain  bonds  given  by  the  administrator 
and  the  American  Bonding  Company  of  Baltimore,  his  surety. 
Such  suit  was  brought  and  judgment  was  recovered  for  three 
thousand  five  hundred  dollars,  the  penalties  of  the  bonds,  and 
twenty-three  dollars  and  thirty-one  cents  costs  of  suit. 

^23  Application  is  now  made  to  assess  the  damages,  and  for 
direction  that  execution  issue  upon  the  judgment  to  make 
such  damages,  with  costs,  including  counsel  fees.  The  ap- 
plication, so  far  as  it  refers  to  counsel  fees,  is  resisted. 

The  solution  of  the  question  at  issue  depends,  in  my  judg- 
ment, upon  the  conditions  in  the  bonds  upon  which  the  judg- 
ment was  recovered.  There  were  three  bonds.  The  first  one 
was  an  ordinary  administration  bond  (in  the  penal  sura  of 
one  hundred  dollars),  and  contained  the  following  conditions: 
First,  that  the  administrator  will  make  and  exhibit  an  inven- 
tory; second,  that  the  goods,  chattels  and  credits  he  will  well 
and  truly  administer  according  to  law;  third,  that  he  will  make 
a  true  account  of  his  administration;  fourth,  that  all  the  resi- 
due of  the  goods,  chattels  and  credits  found  remaining  upon 
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the  account,  as  allowed  by  the  proper  court,  he  will  deliver  and 
pay  over  to  persons  entitled :  Ordinary  v.  Cooley,  30  N.  J.  L. 
271.  In  this  case  (Ordinary  v.  Cooley)  the  history  and  origin 
of  the  different  conditions  of  an  administrator's  bond  are 
set  forth  and  commented  upon,  and  it  is  shown  that  the  first 
two  conditions  were  to  secure  the  making  and  exhibition  of  an 
inventory  and  the  payment  of  debts  (Ordinary  v.  Cooley,  30 
N,  J.  L.  277),  and  the  last  two  were  to  secure  an  accounting 
and  to  pay  over  the  surplus  to  the  next  of  kin :  Ordinary  v. 
Cooley,  30  N.  J.  L.  278. 

The  second  bond  (in  the  penal  sum  of  one  thousand  dol- 
lars) recited  that  surplus  money  amounting  to  four  hundred 
and  eighty-seven  dollars  and  six  cents  arising  from  the  sale 
of  mortgaged  premises  which  were  of  the  decedent,  was  about 
to  come  to  the  hands  of  the  administrator  for  the  payment  of 
debts,  and  contained  three  conditions :  First,  to  well  and  truly 
administer  the  surplus  money;  second,  to  account  for  the 
surplus  which  should  be  found  remaining  upon  the  account 
of  such  surplus  money;  third,  to  distribute  and  pay  such 
surplus  unto  such  person  or  persons  as  should  be  entitled  to 
receive  the  same. 

The  third  bond  (in  the  penal  sum  of  two  thousand  four 
liundred  dollars)  contained  three  conditions:  First,  to  well 
and  truly  administer  the  moneys  arising  from  the  sale  of 
lands,  tenements  or  real  estate  of  the  deceased  directed  by 
order  of  the  orphans  court  to  be  sold ;  second,  to  account  for 
his  administration;  third,  and  the  surplus  money  ^^*  which 
should  remain  upon  the  account  of  such  sale  to  distribute  and 
pay  unto  the  person  or  persons  entitled  to  receive  the  same. 

Administrator's  bonds  are  given  to  secure  the  creditors  and 
next  of  kin  of  the  deceased  from  loss  through  the  default  or 
fraud  of  the  administrator,  and  amount  to  indemnity  to  the 
estate.  Indemnity  is  that  which  is  given  to  a  person  to  pre- 
vent his  suffering  damage:  1  Bouvier's  Dictionary  (Rawle's 
Kev.),  1010.  These  bonds  are  given  to  the  ordinary  for  the 
benefit  of  creditors  and  next  of  kin. 

In  Hazen  v.  Durling,  2  N.  J.  Eq.  133,  it  was  held  that  the 
condition  of  an  administration  bond  under  the  statute  of  this 
state  is  not  restricted  merely  to  the  rendering  of  an  account, 
but  is  designed  to  secure  a  faithful  administration  of  the 
estate.  And  in  Williamson  v.  Snook,  10  N.  J.  L.  65,  the  su- 
preme court  held  (at  page  69)  that  the  ordinary  is  appointed 
by  statute  to  make  good  to  all  persons  the  damages  sustained 
by  occasion  of  the  breach  of  the  condition  of  an  administra- 
tion bond,  and  that  he  must  have  the  whole  penalty,  if  he 
should  find  it  necessary,  for  those  purposes. 

A  bond  is  a  form  of  obligation  under  seal  by  which  the 
party  making  it,  the  obligor,  acknowledges  himself  bound  to 
the  other  party,  the  obligee,  in  a  specified  form.     Literally, 
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the  obligor,  by  the  terms  of  the  instrument,  says  that  he  is 
absolutely  obliged  to  pay  the  penalty  unless  he  fulfills  the 
condition.  On  failure  to  perform  the  condition,  the  penalty 
became  an  absolute  debt,  and  at  law  was  recoverable.  In 
equity,  however,  it  was  treated  as  security  for  the  perform- 
ance of  a  condition,  and  relief  was  granted  against  the  en- 
forcement of  the  penalty  on  payment  of  a  sum  as  damages, 
ascertained  to  be  an  equitable  equivalent  of  the  condition  not 
performed;  in  other  words,  the  court  would  not  allow  the 
obligee  to  take  more  than  in  conscience  he  ought:  2  Suther- 
land on  Damages,  3d  ed.,  sec.  470. 

The  application  now  made  is  to  include  in  the  assessment  of 
damages  a  fee  for  the  counsel  who  took  the  proceeding  in  the 
orphans  court  for  the  removal  of  the  administrator,  and  for  a 
fee  to  the  administrator  himself,  who  is  an  attorney,  and  who 
prosecuted  the  same  in  the  supreme  court  which  resulted  in  a 
judgment  on  the  administrator's  bonds. 

'^^^  The  judgment  is  against  the  administrator  and  his 
surety.  Whatever  can  be  recovered  against  the  administrator 
on  this  judgment  can,  of  course,  be  recovered  from  the  surety. 

In  Re  Gaston  Trust,  35  N.  J.  Eq.  60,  Vice-Chancellor  Van 
Fleet  said  (at  page  64)  that  if  the  accounts  of  a  trustee  be- 
come lost  through  his  carelessness,  he  should  be  required  to 
bear  any  injurious  consequences  arising  from  their  loss,  and 
that  the  persons  bound  as  sureties  for  the  defaults  and  fraud 
of  the  trustee  have  no  right  to  any  favor  or  immunity  that 
would  not  be  accorded  to  the  trustee.  This  case  (In  re  Gas- 
ton Trust)  was  affirmed  for  the  reasons  given  by  the  vice- 
oliancellor:  S.  C,  sub  nom.  Veghte  v.  Steele,  35  N.  J.  Eq.  348. 

In  Osborne  v.  Eales,  2  Moore  P.  C,  N.  S.,  125,  it  was  held 
that  recovery  could  be  had  to  the  full  amount  of  the  penal 
sum  named  in  a  bond  of  indemnity  to  protect  a  purchaser  of 
land  against  adverse  claims,  notwithstanding  that  the  pen- 
alty greatly  exceeded  the  original  purchase  money,  the  pur- 
chaser having  in  discharge  of  the  claim  and  expenses  incident 
thereto  expended  a  larger  sum  than  the  amount  of  the  penalty 
named  in  the  bond.  The  report  of  the  case  discloses  that 
the  amount  recovered  included  two  bills  of  costs  amounting 
to  over  three  thousand  five  hundred  dollars,  one  of  which, 
amounting  to  over  two  thousand  dollars,  was  costs  between 
attorney  and  client,  and  must,  of  necessity,  have  included 
a  large  amount  of  attorney's  fees. 

In  Ellis  V.  Norman  (Ky.),  44  S.  W.  429,  the  court  of  ap- 
peals of  Kentucky  held  that  the  surety  of  a  forfeited  bail 
bond  is  entitled  to  reimbursement  out  of  indemnity  given 
him  by  the  principal  to  the  extent  of  attorneys'  fees  and 
other  expenses  incurred  by  him  in  good  faith.  As  to  the 
recovery  of  expenses  on  a  forfeited  bail  bond,  see,  also,.  Fisher 
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V.  Fallows,  5  Esp.  171,  and  Sparkes  v.  Martindale,  8  East, 
593. 

A  surety  may  recover  of  his  principal  the  costs  which  he 
has  been  compelled  to  pay  in  an  action  brought  to  recover 
of  him  the  amount  for  which  he  was  surety :  Apgar 's  Admrs.  v. 
Hiler,  24  N.  J.  L.  812.  And  a  surety  is  entitled  to  indemnity 
against' the  principal  debtor;  that  is,  he  is  entitled  to  be  re- 
imbursed and  made  whole:  Delaware  ^^^  etc.  R.  R.  Co.  v. 
Oxford  Iron  Co.,  38  N.  J.  Eq.  151. 

It  seems  to  me  clear,  upon  principle  and  authority,  that  a 
reasonable  counsel  fee,  necessarily  incurred  in  the  removal  of 
an  administrator,  is  recoverable  as  part  of  the  damages  re- 
sulting from  his  dereliction  and  sustained  by  occasion  of  the 
breach  of  the  condition  that  he  would  well  and  truly  ad- 
minister the  estate,  or  the  breach  of  any  of  the  other  con- 
ditions, and  for  which  purpose  the  ordinary  may  have  the 
whole  penalty  of  the  bond,  if  necessary,  as  we  have  seen. 

It  remains  to  be  considered  whether  the  attorney  who  prose- 
cuted the  suit  upon  the  bail  bonds  in  the  supreme  court  may 
be  awarded  a  fee,  in  addition  to  costs,  against  the  administra- 
tor and  his  surety.  The  general  rule  is  that  an  attorney  who 
acts  for  himself  is  not  entitled  to  a  counsel  fee  against  his 
adversary:  Flaacke  v.  Jersey  City,  33  N.  J.  Eq.  57.  An  ex- 
ecutor, administrator,  guardian  or  trustee  who  is  an  attorney 
cannot  recover  for  professional  services  rendered  the  estate, 
but  the  rule  does  not  apply  when  such  costs  are  not  payable 
out  of  the  trust  funds:  Flaacke  v.  Jersey  City,  33  N.  J.  Eq. 
57,  note,  and  authorities  cited. 

The  reason  usually  assigned  for  not  giving  the  solicitor 
profit  costs,  in  such  cases,  is  that  he  is  not  to  profit  by  the 
trust  estate.  The  value  of  that  reason  is  only  apparent  when 
he  is  seeking  to  diminish  that  estate:  Colonial  Trust  Co.  v. 
Cameron,  24  Grant  Ch.  548. 

Now,  the  attorney  who  prosecuted  the  suit  at  law  upon  the 
administration  bonds  is  not  here  asking  for  a  counsel  fee  out 
of  the  estate  of  the  decedent  which  will  come  to  his  hands 
upon  recovery  under  his  judgment,  but  he  is  asking  that  the 
derelict  administrator  and  his  surety  pay  him  a  fee  in  addition 
to  the  costs  of  suit,  just  as  they  might  be  compelled  to  make 
such  payment  to  counsel  other  than  himself  had  he  not  prose- 
cuted the  suit  in  pro.  per.  The  defendants  in  the  suit  at  law 
cannot  complain.  The  administrator  undertook  well  and  truly 
to  administer  the  estate,  and  the  surety  was  bound  to  see  that 
he  did  so.  The  administrator  having  failed  to  perform 
this  duty,  he  and  his  surety  must  indemnify  and  save  harm- 
less the  estate  to  the  full  ^'^"^  extent  up  to  the  penalty  of  the 
bond.  There  is  no  reason  that  counsel  securing  the  removal 
of  the  administrator  and  prosecuting  the  administration  boiKls 
should  not  be  paid  reasonable  and  proper  fees  for  their  ser- 
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vices,  and,  on  the  contrary,  there  is  every  reason  why  they 
should  be  compensated.  The  estate  should  not  be  made  to 
bear  the  burden  of  these  charges,  but  they  should  be  imposed 
upon  the  administrator  and  his  surety  who  became  bound  that 
the  estate  should  be  well  and  truly  administered  according  to 
law,  for  the  benefit  both  of  creditors  and  the  next  of  kin  of 
the  deceased. 

My  conclusion  upon  the  whole  matter  is,  that  both  counsel 
are  entitled  to  fees  to  be  included  in  the  assessment  of  dam- 
ages against  the  derelict  administrator  and  his  surety.  Th(; 
sum  of  fifty  dollars  will  be  awarded  to  counsel  who  took  the 
proceedings  which  resulted  in  the  removal  of  the  administra- 
tor by  the  orphans  court,  and  fifty  dollars  Avill  be  allowed  to 
the  administrator  himself,  who,  in  his  capacity  as  attorney, 
prosecuted  the  suit  which  resulted  in  the  recovery  of  the 
judgment  upon  which  the  assessment  is  now  to  be  made. 


"In  Case  an  Executor  or  Administrator  is  Himself  an  Attorney,  he 
cannot  charge  the  estate  with  the  expense  of  another  attorney  to 
assist  him  in  conducting  an  ordinary  administration,  unattended  with 
an}'  legal  or  other  complications.  He  is  required  to  exercise  his  own 
professional  skill,  and  this  without  extra  compensation.  Undoubt- 
edly complications  or  litigation  may  arise  which  will  entitle  an  ad- 
ministrator, though  himself  a  lawyer,  to  the  assistance  of  legal 
advice  and  counsel,  but  he  cannot  enlist  such  assistance,  and  have 
the  cost  thereof  allowed  in  his  account,  in  conducting  ordinary  pro- 
bate proceedings":  1  Eoss  on  Probate  Law  and  Practice,  765;  Doss 
V.  Stevens,  13  Colo.  App.  535,  59  Pac.  67;  Noble  v.  Whitten,  38  Wash. 
262,  80  Pac.  451;  Estate  of  Young,  4  Wash.  534,  30  Pac.  643;  Willard 
V.  Bassett,  27  111.  37,  79  Am.  Dec.  393.  That  an  executor  or  admin- 
istrator, who  is  a  lawyer,  may  be  entitled  to  compensation  for  legal 
services  rendered  the  estate,  under  some  circumstances,  as  in  the 
event  of  litigation,  see  Estate  of  Mabley,  74  Mich.  143,  41  N.  W. 
835;  Alexander  v.  Bates,  127  Ala.  328,  28  South.  415;  Morgan  v. 
Kelson,  43  Ala.  586.  In  Clark  v.  Knox,  70  Ala.  607,  45  Am.  Kep.  93. 
it  is  affirmed  that  an  administrator  ad  litem,  who  is  also  an  attorney, 
and  as  such  renders  services  to  the  estate,  is  entitled,  not  to  the  usual 
professional  charges,  but  to  a  fair  and  reasonable  allowance  therefor. 
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McCARTER  v.  McKELVEY. 

[78  N.  J.  L.  3,  74  Atl.  316.] 

CONSTITUTIONAL  LAW.— The  Classification  of  Cities  on  the 
Basis  of  Population,  for  the  purpose  of  legislation  regulating  their 
internal  affairs,  does  not  violate  the  constitution,  if  population  bears 
a  reasonable  relation  to  the  subject  matter  of  the  legislation,     (p.  584.) 

CONSTITUTIONAL  LAW— Classification  of  Cities  by  Popula- 
tion.— A  statute  which  creates  a  board  of  fire  and  police  commis- 
sioners, a  board  of  finance,  and  a  board  of  public  works  in  cities 
having  a  population  of  not  less  than  one  hundred  thousand  nor  more 
than  Two  hundred  thousand  inhabitants,  is  not  special  legislation. 
(p.  585.) 

CONSTITUTIONAL  LAW— PoUtical  Qualifications  for  Office. 
A  statute  is  not  unconstitutional  which  provides  that  a  certain  mu- 
nicipal board  shall  be  composed  of  four  members,  "not  more  than 
two  of  whom  shall  be  members  of  the  same  political  party."  (pp. 
585,  587.) 

Richard  V.  Lindabury,  for  the  informant. 

William  B.  Gourley  and  John  W.  Griggs,  for  the  demur- 
rants. 

^  GUMMERE,  C,  J.  These  suits  were  instituted  by  the  at- 
torney general  for  the  purpose  of  testing  the  right  of  the 
several  defendants  therein  to  exercise  the  liberties,  privileges 
and  franchises  of  members  of  the  board  of  fire  and  police 
commissioners,  the  board  of  finance,  and  the  board  of  public 
worlds  of  the  city  of  Paterson,  under  appointment  by  the 
mayor  of  that  city,  made  pursuant  to  the  terms  of  three  acts 
of  the  legislature  of  this  state  passed  in  the  year  1907,  and 
constituting  cliapters  45,  46  and  62  of  the  laws  of  that  year. 
The  informations  assert  that  these  several  acts  are  unconsti- 
lutioiial  and  void,  and  that  tlie  offices  held  thereunder  are 
anlnwfnlly  held;  the  denuirrers  challenge  the  soundness  of 
•this  assertion. 

(583) 
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The  framework  of  each  of  these  acts  is  the  same ;  each  is 
made  applicable  to  cities  having  a  population  of  not  less  than 
one  hundred  thousand  nor  more  than  tv.o  hundred  thousand 
inhabitants;  each  act  gives  the  mayor  power  to  appoint 
boards  consisting  of  four  resident  members,  not  more  than 
two  of  whom  shall  be  members  of  the  same  political  party ; 
under  each  of  these  acts  the  boards  created  thereby  are  sub- 
stituted for  and  vested  with  the  powers  and  duties  previously 
exercised  by  any  board,  committee  or  governing  body  having 
**  control  or  management  of  the  matters  treated  of  in  the 
various  acts.  In  each  act  there  is  a  repealer  of  all  inconsist- 
ent acts.  Taken  together  they  clothe  these  three  boards  which 
they  create  with  all  the  important  governmental  powers,  and 
impose  upon  them  all  the  important  governmental  duties 
which,  prior  to  their  enactment,  were  exercised  and  per- 
formed by  the  boards  of  aldermen  or  common  council  in  the 
cities  affected  by  the  legislation. 

The  first  contention  made  on  behalf  of  the  attorney  gen- 
eral in  support  of  the  informations  is  that  each  of  these 
statutes  violates  the  provision  of  article  4,  section  7,  paragraph 
]1  of  the  constitution  of  our  state,  which  prohibits  the  legis- 
lature from  passing  any  private,  local  or  special  law  regulat- 
ing the  internal  affairs  of  cities  and  counties,  appointing  local 
oi^ces  or  commissions  to  regulate  municipal  affairs.  It  has 
been  settled  by  a  long  line  of  decisions  by  our  courts  that 
tliis  constitutional  provision  does  not  prohibit  the  legislature 
from  classifying  cities  for  the  purpose  of  passing  acts  regu- 
lating their  internal  affairs.  It  has  further  been  conclusively 
determined  by  our  courts  that  the  classification  of  cities  upon 
the  basis  of  population,  for  the  purpose  of  legislation  regulat- 
ing their  internal  affairs,  does  not  violate  the  constitutional 
provision  referred  to  when  population  bears  a  reasonable  rela- 
tion to  the  subject  matter  of  the  legislation.  It  is  conceded 
on  behalf  of  the  attorney  general  that  the  power  of  the  legis- 
lature, to  the  extent  indicated,  cannot  be  successfully  chal- 
lenged. The  ground  upon  which  he  attacks  the  statutes  under 
review  is  that  population  does  not  bear  any  reasonable  relation 
to  the  matters  with  which  they  deal;  that  cities  having  a 
population  between  one  hundred  thousand  and  two  hundred 
thousand  have  no  characteristics  which  so  distinguish  them 
from  those  having  a  larger  or  smaller  population  as  to  render 
the  statutory  provisions  which  are  under  consideration  fit 
and  appropriate  to  them  alone,  and  unfit  and  inappropriate 
to  municipalities  having  a  greater  or  lass  number  of  inhabit- 
ants ;  that,  for  this  reason,  the  classification  is  illusive  and 
unsubstantial,  and,  consequently,  makes  the  law  special,  al- 
though it  sounds  in  general  terras. 

^  This  contention  is  identical  with  that  raised  in  this  court 
by  counsel  in  the  ease  of  Owens  v.  Fury,  55  N.  J.  L.  1,  25  Atl. 
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934,  in  whicli  the  constitutionality  of  an  act  passed  in  1892. 
creating  a  board  of  public  works  and  other  offices  in  cities 
having  a  population  of  not  less  than  fifty  thousand,  nor  more 
than  one  hundred  thousand  inhabitants,  was  under  considera- 
tion. The  scope  of  that  act  was  practically  the  same  as  that 
of  chapter  62  of  the  laws  of  1907  (now  under  scrutiny),  and 
it  conferred  largely  the  same  powers  upon  the  board  which 
it  createcl.  The  conclusion  reached  in  that  case  was  that  th'* 
classification  by  population  was  substantial,  not  illusory,  and 
that  such  lecrislation  was  general,  not  special.  In  the  ease  of 
Varney  v.  Kramer,  62  N.  J.  L.  483,  41  Atl.  711,  the  consti- 
tutionality of  an  act  similar  in  its  purport  was  attacked,  be- 
cause, by  its  terms,  it  was  applicable  only  to  cities  having  a 
]X)pulation  of  not  less  than  fifty-five  thousand,  nor  more  than 
one  hundred  thousand  inhabitants,  the  contention  there  also 
being  that  the  classification  by  population  was  illusory  and 
unsubstantial.  This  court  there  considered  the  decision  of 
Owens  V.  Fury,  55  N.  J.  L.  1,  25  Atl.  934,  as  controlling,  and 
affirmed  the  constitutionality  of  the  statute  on  that  decision. 
The  same  course  should  be  pursued  in  the  present  case.  The 
doctrine  of  Owens  v.  Fury  has  never  been  overruled  by  the 
court  of  errors  and  appeals;  on  the  contrary,  it  would  seem 
to  have  been  approved  (obiter)  in  the  case  of  AVanser  v. 
IToos,  60  N.  J.  L.  482,  64  Am.  St.  Rep.  600,  38  Atl.  449.  Un- 
til that  decision  is  overruled  by  the  court  of  last  resort,  it 
should  be  accepted  as  settling  the  question  that  legislation  of 
the  character  under  review  is  general,  not  special. 

The  attorney  general  further  insists  that  the  statutes  under 
review  are  unconstitutional,  "in  that  they  prescribe  political 
qualification  for  the  holding  of  public  office."  No  specific 
provision  in  the  constitution,  which  prohibits  such  prescrip- 
tion, is  referred  to  by  counsel,  and  none  sucli  can  be  found. 
His  argument  is  apparently  based  upon  the  theory  that  the 
imposing  of  political  qualifications  upon  the  right  to  hold 
public  office  violates  the  spirit  of  the  constitution.  Assuming 
that  this  proposition  is  sound,  are  these  statutes  in  conflict 
''  with  it?  We  think  not.  They  do  not  require  that  any  of 
the  officers  named  therein  shall  have  any  political  qualifica- 
tion whatever.  In  fact,  the  matter  of  the  political  faith  of  the 
officers  to  be  appointed  under  them  is  not  referred  to  at  all, 
except  with  relation  to  the  appointment  of  members  of  the 
several  boards  created  thereby.  As  to  them  the  statutes  de- 
clare that  each  of  those  boards  shall  be  composed  of  four  mem- 
bers, "not  more  than  two  of  whom  shall  be  members  of  the 
same  political  party."  Instead  of  prescribing  political  quali- 
fications as  a  requisite  for  membership  in  these  boards,  the 
statutes  permit  them  to  be  filled  by  persons  who  belong  to  no 
political  party,  who  have  no  political  affiliations.  Xor  do  they 
make  membership  of  a  political  party  a  ground  of  disqualifi- 
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cation.  AH  that  they  do  is  to  limit  the  representation  in  the 
board  of  any  existing  political  party.  These  provisions  differ 
entirely  from  that  which  appeared  in  the  statute  under  con- 
sideration in  the  case  of  Attorney  General  v.  Detroit,  58  Mich. 
213,  55  Am.  Rep.  675,  24  N.  W.  887,  the  principal  authority 
relied  upon  before  us  by  counsel  for  the  informant.  In  that 
case  the  legislature  provided  that  the  municipal  board  which 
it  created  should  be  composed  of  four  members,  '*two  mem- 
bers thereof  to  be  from  each  of  the  two  leading  political  parties 
in  the  said  city."  This  legislation  rendered  ineligible  to 
membership  in  the  board  any  person  who  belonged  to  a  polit- 
ical party  other  than  the  two  leading  ones  in  the  city,  as  well 
as  all  those  citizens  who  had  no  political  afifiliations.  So,  too, 
the  legislation  before  the  court  in  the  case  of  City  of  Evans- 
ville  V.  State,  118  Ind.  426,  21  N.  E.  267,  4  L.  R.  A.  93,  re- 
ferred to  by  eounsel  for  the  informant,  was  of  the  same 
character  as  that  declared  unconstitutional  in  the  Michigan 
case.  The  statutes  now  before  us  have  no  such  effect  as  those 
under  consideration  in  the  cases  cited.  They  render  no  citizen 
ineligible  on  account  of  political  affiliations  or  lack  of  them. 
On  the  contrary,  every  citizen  of  a  city  affected  by  this  legis- 
lation is  as  eligible  to  membership  in  these  boards  as  he  is  to 
any  other  office  in  the  city,  or  in  the  county  in  which  it  is 
located,  or  in  the  state. 

The  only  other  authority  relied  upon  in  behalf  of  the  in- 
formant *  as  supporting  his  contention  is  Barker  v.  People, 
3  Cow.  686,  15  Am.  Dec.  322.  The  question  in  that  case 
was  whether  a  statute  for  the  suppression  of  duelling,  which 
provided,  as  a  punishment  for  sending  a  challenge,  that  the 
person  so  sending  should,  on  conviction,  be  disqualified  from 
holding  public  office,  was  constitutional.  In  the  discussion 
contained  in  the  opinion  delivered  by  Chancellor  Sanford  it 
is  declared  that  eligibility  to  office  belongs  equally  to  all  per- 
sons whomsoever  not  excluded  by  the  constitution ;  but  the 
legislature  cannot  establish  arbitrary  exclusions  from  office. 
or  any  general  regulation  requiring  qualifications  which  the 
constitution  has  not  required.  The  explanation  of  this  ex- 
pression of  view  to  be  found  in  the  later  case  of  Rogers  v. 
Buffalo,  123  N.  Y.  173,  25  N.  E.  274,  9  L.  R.  A.  579,  makes 
it  plain  that  it  affords  no  support  for  the  contention  made 
by  the  attorney  general.  Rogers  v.  Buffalo  involved  the  ques- 
tion of  the  constitutionality  of  a  statute  very  similar  in  its 
scope  to  thase  now  before  us.  The  conclusion  reached  by 
the  New  York  court  of  appeals  was  that  it  was  not  uncon- 
stitutional because  it  contained  a  provision  similar  to  that 
which  we  are  now  considering.  Discussing  the  expression 
which  has  been  quoted  from  the  case  of  Barker  v.  People,  3 
Cow.  686,  15  Am.  Dec.  322,  Mr.  Justice  Peckham,  who  de- 
livered the  opinion,  speaks  as  follows:  ''What  the  chancellor 
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meant  by  such  expressions  is  rendered  clear  by  the  examples 
he  gives.  Legislation  would  be  an  infringement  upon  the 
constitution,  he  thought,  which  should  enact  that  all  phy- 
si(Mans.  or  all  persons  of  a  particular  religious  sect  should  be 
ineligible  to  hold  office,  or  that  all  persons  not  possessing  a 
certain  amount  of  property  should  be  excluded,  or  that  a 
member  of  a.ssembly  must  be  a  freeholder,  or  any  such  regu- 
lation. But,  in  our  judgment,  legislation  which  creates  a 
board  of  commissioners  consisting  of  two  or  more  persons, 
and  which  provides  that  not  more  than  a  certain  proportion 
of  the  whole  number  of  commissioners  shall  be  taken  from 
one  party,  does  not  amount  to  an  arbitrary  exclusion  from 
office,  nor  a  general  regulation  requiring  qualifications  not 
mentioned  in  the  constitution.  The  'qualifications'  which 
were  in  the  mind  of  the  learned  chancellor  were  obviously 
"  those  which  were,  as  he  said,  arbitrary,  such  as  to  exclude 
certain  persons  from  eligibility  under  any  circumstances. 
Thus  a  regulation  excluding  all  physicians  would  be  arbitrary. 
But  would  a  regulation  which  created  a  board  of  health,  and 
provided  that  not  more  than  one  physician  from  any  particu- 
lar school,  or  none  but  a  physician,  should  be  appointed  there- 
on, be  arbitrary  or  unconstitutional  as  an  illegal  exclusion 
from  office?  I  think  not.  The  purpose  of  the  statute  must 
be  looked  at  and  the  practical  results  flowing  from  its  en- 
forcement. If  it  be  obvious  that  its  purpose  is  not  to  arbi- 
trarily exclude  any  citizen  of  the  state,  but  to  provide  that 
there  shall  be  more  than  one  party  or  interest  represented,  and 
if  its  provisions  are  apt  for  such  purpose,  it  will  be  difficult 
to  say  what  ■constitutional  provision  is  violated,  or  wherein 
its  spirit  is  set  at  naught." 

We  concur  in  the  view  expressed  in  Rogers  v.  Buffalo,  123 
N.  Y.  173,  25  N.  E.  274,  9  L.  R.  A.  579,  that  a  statute,  the 
purpose  of  which  is  to  secure  the  appointment  of  persons 
wlio  are  not  all  of  the  same  political  views,  and  thus  provide 
for  a  representation  in  the  body  so  appointed  of  different  and 
probably  conflicting  interests  in  the  municipality,  does  not, 
because  it  carries  such  a  purpose  into  execution,  violate  either 
the  letter  or  the  spirit  of  the  constitution  by  reason  of  the 
fact  that  it  prohibits  the  appointment  to  the  board  which  it 
creates  of  more  than  a  certain  proportion  of  members  of  the 
same  political  party,  and  are  entirely  content  to  rest  this 
conclusion  upon  the  reasoning  of  Mr.  Justice  Peckham  in  the 
very  elaborate  and  able  opinion  from  which  we  have  quoted. 

The  defendants  are  entitled  to  judgment  upon  their  re- 
spective demurrers. 

Classification  on  the  Ba.'^is  of  Population  in  a  statute  relating  to  the 
machinery  and  powers  of  municipalities  is  legitimate,  if  tJie  popu- 
lation bears  a  reasonable  relation  to  the  necessities  of  the  municipal- 
ities.    Classification    in    such    cases    is    necessarily    committed    to    the 
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jnclgment  of  the  legislature,  and  its  judgment  must  prevail  unless  the 
classification  is  plainly  illusory  or  applied  illusively:  Wanser  v.  Hoos, 
(iO  N.  J.  L.  482,  64  Am.  St.  Eep.  600;  Commonwealth  v.  Moir,  199 
Pa.  534,  85  Am.  St.  Eep.  801;  Cravens  v.  State,  57  Tex.  Cr.  135,  136 
Am.  St.  Rep.  977;  note  to  Croom  v.  State,  21  Am.  St.  Rep.  184.  But 
a  classification  of  counties  by  population  as  a  basis  for  legislation 
is  not  valid,  unless  there  is  some  reasonable  relation  between  the 
situation  of  the  counties  classified  and  the  purposes  and  objects  to 
be  attained:  Strong  v.  Dignan,  207  111.  385^  99  Am.  St.  Rep.  225; 
State  v.  Jones,  66  Ohio  St.  453,  90  Am.  St.  Rep.  592.  A  statute  of 
Minnesota  providing  for  the  appointment  of  a  superintendent  of 
highways  in  counties  having  less  than  two  hundred  thousand  inhab- 
itants is  held  unconstitutional  in  Hjelm  v.  Patterson,  105  Minn.  256, 
127  Am.  St.  Rep.  560. 

The  Legislature  may  Provide  for  a  Board  of  Public  Works,  composed 
of  four  persons,  not  more  than  two  of  whom  shall  be  members  of  the 
Fame  political  party:  Attorney  General  v.  McKelvey,  78  N.  J.  L.  621, 
77  Atl.  94.  But  a  statute  providing  for  the  appointment  of  election 
inspectors  in  Detroit  by  a  board  to  be  appointed  by  the  mayor  and 
council,  and  to  consist  of  two  persons  from  each  of  the  two  leading 
political  parties,  is  held  unconstitutional  in  Attorney  General  v.  Board 
of  Councilmen,  "oS  Mich.  213,  55  Am.  Rep.  675.  As  to  the  constitution- 
ality of  statutes  alleged  to  invade  the  right  of  local  self-government 
in  that  the  legislature  provides  for  the  appointment  of  oificers  of 
municipal  corporations,  see  Davidson  v.  Hine,  151  Mich.  294,  123  Am. 
St.  Eep,  267;  State  v.  Broatch,  68  Neb.  687,  110  Am.  St.  Eep.  477. 


OKIN  V.  SELIDOR. 

[78  N.  J.  L.  54,  78  Atl.  770.] 

STATUTE  OF  FRAUDS — Contract  Concerning  Land. — A  con- 
tract by  which  one  who  had  laid  a  cement  sidewalk  took  in  part  pay- 
ment the  sand  excavated  in  the  course  of  the  work  is  not  a  contract 
in  or  concerning  an  interest  in  land  within  subdivision  4  of  section  5 
of  the  statute  of  frauds,     (p.  590.) 

STATUTE  OF  FEAUDS— Contract  not  to  be  Performed  Within 
Year. — Although  a  contract  in  term  covers  a  period  of  five  years,  yet, 
if  under  its  terms  performance  may  be  required  of  the  promisor  within 
one  year,  an  action  is  not  barred  by  the  statute  of  frauds  if  within 
such  year  the  event  upon  which  the  duty  of  performance  depended 
actuallj'  happened,     (p.  590.) 

STATUTE  OF  FRAUDS— Contract  not  to  be  Performed  Within 
Year. — A  contractor  who  agreed  that  a  sidewalk  laid  by  him  should 
stay  in  good  condition  for  five  years  is  liable  to  an  action  based  upon 
a  breach  of  such  contract  occurring  within  one  year  from  the  date; 
such  agreement  not  being  one  "that  is  not  to  be  performed  within 
one  year  from  the  making  thereof."  Subdivision  5  of  section  5  of 
the  statute  of  frauds,     (pp.  590,  591.) 

(Syllabi  by  the  court.) 

Franklin  W.  Fort,  for  the  appellant. 
Michael  J.  Tansey,  for  the  appellee. 
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*^  GARRISON,  J.  Action  was  brought  by  the  appellee 
in  the-<:listriet  court  to  recover  the  sum  expended  in  repair- 
ing a  cement  sidewalk  that  had  been  badly  laid  by  the  ap- 
pellant, who  had  agreed  that  the  sidewalk  should  remain  in 
good  condition  for  five  years.  The  making  of  this  oral  agree- 
ment was  established  to  the  satisfaction  of  the  trial  court. 
It  was  also  proved  without  contradiction  that  within  one  year 
after  the  making  of  this  agreement  it  was  broken  by  the  up- 
heaval of  the  sidewalk,  and  that  the  amount  paid  by  the  ap- 
pellee in  the  repair  of  the  sidewalk  was  one  hundred  and 
sixty-five  dollars,  for  which  amount  judgment  was  rendered. 
To  reverse  this  judgment  two  sections  of  the  statute  of  frands 
are  relied  upon:  First,  that  the  agreement  was  one  concern- 
ing an  interest  in  land,  and,  second,  that  it  was  not  to  be  per- 
formed within  one  year  from  the  making  thereof. 

The  first  ground  is  entirely  untenable.  It  requires  no  argu- 
ment to  show  that  under  an  agreement  to  lay  a  sidewalk  the 
contractor  takes  no  interest  in  the  land,  and  the  circumstance 
relied  upon  in  the  present  case,  viz.,  that  the  contractor  ac- 
cepted a  lower  price  upon  condition  that  he  might  have  the 
sand  excavated  in  the  course  of  the  work,  does  not  bring  the 
iigreement  within  the  statute.  This  was  a  mere  mode  of  pay- 
ment, and  the  sand  when  excavated  and  applied  to  such  pay- 
ment was  personal  property  and  not  land  or  any  interest 
therein. 

The  second  ground  cannot  avail  the  appellant,  for  the  rea- 
son that  although  his  agreement  covers  five  years,  it  was  not 
one  that  was  not  to  be  performed  within  one  year  and  within 
•"**  such  period  its  performance  was  required.  The  section  of 
the  statute  of  frauds  is  cast  in  this  negative  form,  hence  it 
applies  wherever  by  no  contingency  covered  by  the  contract 
the  promisor  can  within  one  year  from  the  making  of  his 
agreement  be  required  to  perform  it.  That  was  not  the  case 
liere.  The  agreement  was  not  that  after  the  first  year  the 
sidewalk  should  be  in  good  condition  for  four  more  years, 
but  that  it  should  be  in  such  condition  during  the  first  year 
as  well.  As  to  a  breach  occurring  during  the  first  year,  this 
aijrecment  was  therefore  not  one  that  was  not  to  be  per- 
formed within  one  year.  The  fact  that  an  action  for  breaches 
occurring  after  the  first  year  would  be  barred  by  the  statute 
does  not  enter  into  the  present  case,  in  which  the  cause  of 
action  arose  within  the  year.  The  state  of  the  case  shows  that 
the  appellee,  who  was  a  builder,  sold  the  property  after  the 
sidewalk  had  been  laid,  warranting  the  condition  of  the  prop- 
erty for  one  year.  The  purchaser,  one  Butman.  immediatel.\' 
notified  the  appellee  that  the  sidewalk  was  broken  up.  and  was 
authorized  to  employ  and  pay  one  Jackson  to  repair  it.  But- 
man did  tliis.  payiiiu:  Jack'son  for  his  work  one  hundred  and 
sixty-five  dollars,  which  he  was  reimbureed  by  the  appellee. 
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Avho  then  bronofht  this  suit.  Jackson  testified  at  the  trial 
without  contradiction  that  he  repaired  the  sidewalk  aboui 
eight  months  after  its  installation.  The  appellee's  action  is 
not,  therefore,  barred  by  the  statute.  This  result  is  in  accord 
with  the  consensus  of  decisions  under  this  section  of  the  stat- 
ute, which  are  collected  in  Cyc.  under  the  title  "Statute  of 
Frauds,"  and  in  29  American  and  Encrlish  Encyclopedia  of 
Law,  942,  under  the  somewhat  less  obvious  title  of  "Verbal 
Agreements." 

The  judgment  of  the  second  district  court  of  the  city  of 
Newark  is  affirmed. 


STATUTE  OF  FRAUDS— AGREEMENTS  NOT  TO  BE  PERFORMED 
WITHIN  A  YEAR. 
I.  Scope  of  Note,  590. 

n.  Agreements  Indefinite  as  to  Time  of  Performance. 

a.  General  Rule,  590. 

b.  General  Applications  of  Rule,  592. 

c.  Time  for  Performance  Extended  Beyond  Year,  593. 

d.  Performance  Delayed  BeycMd  Year,  594. 

e.  Contracts  of  Employment,  597. 

f.  Partnership  Contracts,  598. 

g.  Promises  to  Mairy,  598. 

III.  Agreements  Dependent  upon  the  Happening  of  a  Contingency. 

a.  In  General,  599. 

b.  Contracts  of  Employment,  600. 

c  Agreements  Dependent  upon  Life  of  Party,  601. 

d.  Agreements  in  Restraint  of  Trade,  604. 

e.  Time  Enlarged  or  Abridged  by  Contingency,  606. 

f.  Agreements  Determinable  by  Contingency,  607. 

g.  Inability  Accruing  Within  Year  on  Ultra-year  Contracts,  608. 

IV.  Part  Performance  of  Agreements. 

a.  In  General,  609. 

b.  Ultra-year  Contracts,  610. 

c.  Possibility  of  Performance  by  One  Party,  610. 

V.  Computation  of  Period  of  Performance,  611. 

I.  Scope  of  Note. 
In  the  consideration  of  the  fifth  subdivision  of  the  fourth  section 
of  the  statute  of  frauds,  this  note  will  concern  itself  entirely  with 
the  matter  of  the  time  of  the  performance  of  the  contract,  omittinjj 
any  extended  consideration  of  the  nature  and  subject  matter  of  the 
(contracts  to  which  this  subdivision  of  the  statute  applies.  We  divide 
uur  subject  into  four  principal  divisions,  viz.:  Agreements  indefinite 
as  to  time  of  performance;  agreements  dependent  upon  the  hapjieninj^ 
of  a  contingency;  part  performance  of  agreements;  and  computation 
of  the  period  of  performance. 

II.  Agreements  Indefinite  as  to  Time  of  Performance, 
a.  General  Rule.^The  rule  seems  to  be  well  established  by  the 
autliorities  that  where  no  time  is  fixed  by  the  parties  for  the  perform- 
aiice  of  their  agreement,  and  there  is  nothing  in  the  agreement  itsolf 
to  show  that  it  cannot  be  performed  within  a  year  accordini;  ro  its 
tenor  and  the  understanding  of  the  parties,  such  agreement  i-;  not 
within    the    statute    of   frauds,    and    parol    testimony    is    admissiljlr    to 
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prove  it:  Devalinger  v.  Maxwell,  4  Penne.  (Del.)  185,  54  Atl.  684; 
Hiukle  V.  Fisher,  104  Ind.  84,  3  N.  E.  624;  Fair  v.  Turner's  Admr., 
96  Ky.'"634,  29  S.  W.  628;  Duffy  v.  Patten,  74  Me.  396;  Neal  v. 
Parker,  98  Md.  254,  57  Atl.  213;  Herron  v.  Raupp,  156  Mich.  162,  120 
N.  W.  584;  Duff  v.  Snider,  54  Miss.  245;  Warren  Chemical  &  Mfg. 
Co.  V.  Holbrook,  9  N.  Y.  St.  Rep.  293;  Blakeney  v.  Goode,  30  Ohio 
St.  350;  Nonamaker  v.  Amos,  73  Ohio  St.  163,  112  Am.  St.  Rep.  708, 
76  N.  E.  949,  4  L.  R.  A.,  N.  S.,  980,  4  Ann.  Cas.  170;  Denn  v.  Peters, 
36  Or.  486,  59  Pac.  1109;  Thomas  v.  Hammond,  47  Tex.  42;  Rogers 
V.  Brightman,  10  Wis.  49  (55);  White  v.  Hanchett,  21  Wis.  420; 
McPherson  v.  Cox,  96  U.  S.  404,  24  L.  ed.  746;  Walker  v.  Johnson,. 
96  U.  S.  424,  24  L.  ed.  834. 

The  rule  is  well  illustrated  in  the  case  of  Valley  Planting  Co.  v. 
Wise,  93  Ark.  1,  123  S.  W.  768.  This  was  a  case  where  the  plaintiff, 
under  a  verbal  contract  with  the  defendant,  was  employed  to  super- 
intend the  making  and  gathering  of  a  crop  of  cotton,  no  definite 
time  being  fixed  for  the  performance  of  the  contract.  In  upholding 
the  validity  of  this  contract,  the  court,  through  McCulloch,  C.  J., 
said:  "The  contract  in  question  was  one,  not  to  perform  service  for 
a  definite  period  of  time,  but  to  perform  a  particular  service  for  a 
stipulated  consideration;  that  is,  to  superintend  the  making  and 
gathering  of  the  crop  for  the  stated   compensation   of  one   thousand 

dollars It  cannot  be  said  that  it  was,  according  to  its  terms, 

'not  to  be  performed  within  a  year.'  It  may  or  may  not,  according 
to  the  agreement,  have  been  performed  within  a  year.  This  depended 
upon  the  course  of  the  seasons,  weather  conditions  during  the  planting 
and  crop-gathering  seasons,  particularly  the  latter,  and  also  the  scar- 
city or  plentifulness  of  farm  labor,  and  appellee's  ability  to  secure 
labor  during  the  seasons.  We  are  asked  to  say,  by  way  of  judicial 
uognizance,  that  a  crop  of  cotton  cannot  be  made  and  gathered  within 
a  year;  or,  at  least,  that  such  a  feat  is  so  unusual  in  this  state 
that  it  could  not  have  been  within  the  understanding  and  contem- 
plation of  the  parties  to  the  present  contract.  But  we  are  unwilling 
to  make  such  a  declaration.  On  the  contrary,  if  we  should  resort 
to  matters  of  common  knowledge  among  residents  of  the  cotron- 
growing  localities  as  to  the  course  of  the  seasons  and  as  to  the  culture 
and  production  of  cotton,  we  should  say  that  a  crop  of  cotton  can 
be,  under  favorable  conditions,  planted,  harvested,  ginned  and  mar- 
keted  within   a  year According  to   the   terms   of  the   contract 

in  the  present  case,  appellee  agreed  to  perform  certain  work  for  a 
gross  stipulated  price.  Self-interest  was  a  natural  incentive  to  con- 
elude  the  engagement  by  getting  the  crop  gathered  as  speedily  as 
possible,  and  he  impliedly  agreed  to  do  this;  his  employer  having  the 
right  to  expect  and  demand  as  much  of  him.  That  being  true,  we 
cannot  say  that  it  was  the  understanding  and  contemplation  of  the 
]iarties,  when  the  contract  was  entered  into,  that  it  was  not  to  be 
performed  within  a  year." 

In  Railway  Co.  v.  Whitley,  54  Ark.  199,  15  S.  W.  465,  11  L.  R.  A. 
C21,  it  was  said:  "In  determining  when  contracts  come  within  the 
one  year  statute  of  frauds,  courts  have  been  governed  by  the  words, 
'not  to  be  performed.'  They  have  treated  them  as  negative  words. 
In  construing  them  it  is  said:  'It  is  not  sufficient  to  bring  a  case 
within  tlie  statute  that  tbe  jiarties  did  not  contemplate  the  perform 
ance  within  a  year,  but  tiu'ie  must  be  a  negation  of  the  right  to 
perform  it   within   the   ye::i-.       According   to   this   rule   of   construction. 
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it  is  well  settled  that  the  statute  only  includes  those  contracts  or 
agreements  which,  according  to  a  fair  and  reasonable  interpretation 
of  their  terms,  in  the  light  of  all  the  circumstances  which  enter  into 
their  construction,  do  not  admit  of  the  performance,  in  accordance 
with  their  language  and  intention,  within  a  year  from  the  time  they 
were  made,  and  that  it  includes  no  agreement,  if,  consistently  with 
its  terms,  it  may  be  performed  within  that   time." 

"To  be  within  the  statute,"  says  the  court  in  Blair  Town  Lot  and 
Land  Co.  v.  Walker,  39  Iowa,  406,  "the  contract  itself  must  show 
from  the  nature  of  its  subject  matter,  by  its  express  terms,  or  by 
its  necessary  implication,  that  its  performance  within  the  year  is 
forbidden — it  must  show  that  it  is  not  to  be  performed.  The  statute 
does  not  require  that  the  contract  must  be  performed  within  the 
year,  but  it  requires  that  the  contract  shall  show  that  it  must  not 
"be  performed  in  order  to  render  it  invalid." 

b.  General  Applications  of  Rule. — The  rule  as  stated  has  been  ap- 
plied in  the  following  cases,  and  the  statute  held  no  bar  to  recovery 
upon  the  oral  contracts  sued  upon:  A  contract  to  repair  a  certain 
log  house  belonging  to  defendant,  and  make  certain  additions  thereto: 
Suggett  V.  Cason,  26  Mo.  221;  a  contract  to  convey  land  to  another 
upon  the  latter's  promise  to  sell  the  same  and  pay  over  the  price 
received  above  a  certain  sum:  Linscott  v.  McTntire,  15  Me.  201,  3.3 
Am.  Dee.  602;  an  agreement  by  a  railway  company  to  construct  and 
maintain  cattle-guards  on  plaintiff's  land  in  consideration  of  a  right 
of  way:  Arkansas  Midland  Ey.  Co.  v.  Whitley,  54  Ark.  199,  15  S. 
W.  465,  11  L.  R.  A.  621;  an  agreement  not  to  remove  stock  from 
the  limits  of  a  county,  and  not  to  dispose  of  real  estate  there  situate: 
.Tones  v.  Green  (Tex.  Civ.  App.),  31  S.  W.  1087;  an  agreement  by 
an  owner  of  land  to  lay  out  and  construct  certain  streets  through 
it,  if  another  will  buy  lots  therein  and  erect  a  house  thereon:  Drew 
V.  Wiswall,  183  Mass.  554,  67  N.  E.  666;  an  agreement  by  a  wife 
to  reconvey  land  deeded  to  her  by  her  husband,  no  time  for  the  re- 
conveyance being  stipulated:  Haussman  v.  Burnham,  59  Conn.  117, 
21  Am.  St.  Eep.  74,  22  Atl.  1065;  an  agreement  to  pay  a  certain  sum 
of  money  as  soon  as  it  can  be  earned  from  a  tract  of  land  over  and 
above  the  amount  necessary  to  support  the  promisor's  family,  where 
no  facts  are  shown  from  which  the  probable  earnings  from  the  farm 
can  be  determined:  Sutphen  v.  Sutphen,  30  Kan.  510,  2,  Pac.  100; 
an  agreement  that  one  is  to  retain  property  until  he  is  reimbursed 
the  cost  of  an  improvement  from  the  profits:  Dailey  v.  Cain,  11  Ky. 
Law  Eep.  936,  13  S.  W.  424;  an  agreement  to  reimburse  a  tenant  for 
improvements  put  on  the  land  at  any  time  that  the  tenant  should 
<lesire  to  give  up  possession  of  the  land:  Connolly  v.  Giddings,  24 
Neb.  131,  37  N.  W.  9.S9;  an  agreement  made  in  the  fall  of  1888  for 
the  renting  of  land  to  be  cultivated  in  tobacco,  although  the  tenant 
did  not  enter  into  possession  of  the  land  until  March  1889:  Burden 
v.  Lucas  (Ky.),  44  S.  W.  86;  an  agreement  by  a  surety  on  an  admin- 
istrator's bond  to  hold  his  cosurety,  who  had  signed  the  bond  at  his 
request,  harmless:  Blake  v.  Cole,  39  Mass.  (22  Pick.)  97;  an  agree- 
ment by  one  in  consideration  of  a  half-interest  in  a  patent  that  he 
-should  use  his  utmost  skill  and  power  as  a  machinist  in  making  the 
invention  a  success:  Blakeney  v.  Goode,  30  Ohio  St.  350;  an  ante- 
nujitial  contract  providing  for  the  disposition  of  the  property  of  the 
jiarties  to  their  respective  heirs:   Hougiiton  v.  Houghton,  14  Ind.  505, 
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77  Am.  Dec.  69;  an  agreement  by  one  party  to  give  to  another  the 
exclusive  sale  of  his  goods:  Durgin  v.  Smith,  115  Mich.  239,  73  N. 
W.  361;  a  contract  to  bring  certain  business  to  a  firm  of  attorneys — 
business  that  might  not  require  more  than  a  year  to  finish:  Vocke 
V.  Peters,  58  111.  App.  338;  a  contract  for  the  sale  and  delivery  of 
patent  roofing  materials,  to  be  manufactured  and  delivered  as  re- 
quired by  the  buyer:  Warren  Chemical  &  Mfg.  Co.  v.  Holbrook,  118 
N.  Y.  586,  16  Am.  St.  Rep.  788,  23  N.  E,  908;  a  conditional  sale  of 
cattle  providing  that  the  cattle  should  remain  the  property  of  the 
seller  until  fully  paid  for:  Esty  v.  Aldrich,  46  N.  H.  127.  For  fur- 
ther illustrations,  see  Sweet  v.  Desha  Lumber  &  Planing  Co.,  56  Ark. 
(529,  20  S.  W.  514;  Brown  v.  Throop,  59  Conn.  596,  22  Atl.  436,  13 
L.  R.  A.  646;  Worley  v.  Sipe,  111  Md.  238,  12  N.  E.  385;  Durham 
V.  Hiatt,  127  Ind.  514,  26  N.  E.  401;  Somerby  v.  Buntin,  118  Mass. 
279,  19  Am.  Rep.  45;  Thomas  v.  South  Haven  &  E.  R.  Co.,  138  Mich. 
50,  100  N.  W.  1009;  Thouvenin  v.  Lea,  26  Tex.  612;  Kansas  City 
M.  &  0.  Ry.  Co.  v.  City  of  Sweetwater  (Tex.  Civ,  App.),  131  S.  W. 
251. 

c.  Time  for  Performance  Extended  Beyond  Year. — There  are 
numerous  cases — notably  in  building  contracts — where  the  time  for 
ijerformanee  is  extended  beyond  the  statutory  year,  but  where,  never- 
theless, performance  being  possible  within  the  year,  the  contracts 
are  held  not  obnoxious  to  the  statute  of  frauds.  Thus,  in  Plimpton 
V.  Curtiss,  15  Wend.  336,  a  building  contract  case,  the  house  to  be 
built  was  to  be  completed  within  fifteen  months  from  the  time  of 
making  the  contract.  The  court  (Savage,  C.  J.)  said:  "The  agree- 
ment set  forth  in  the  declaration  in  this  case  is  not  for  the  building 
of  a  house  after  the  expiration  of  one  year,  but  that  it  shall  be  per- 
formed at  the  furthest  within  fifteen  months.  There  is  nothing  in 
the  agreement  prohibiting  the  defendant  from  completing  the  con- 
tract within  six  months  or  a  shorter  period.  Suppose  he  had  done 
so,  and  sued  the  plaintiff  for  compensation  for  his  labor  and  mate- 
rials found,  would  it  have  been  permitted  to  the  plaintiff  to  have 
said  that  the  contract  was  not  to  be  performed  within  a  year,  and 
therefore  not  obligatory  upon  him?  Most  clearly  not.  And  if  ob- 
ligatory upon  one  party,  it  is  equally  so  on  the  other.  The  defend- 
ant might  have  performed  the  contract  within  a  year,  and  therefore 
it  is  not  within  the  statute." 

In  First  Presb.  Church  v.  Swanson,  100  111,  App.  39,  a  building 
contract  was  executed  December  10,  1897,  and  was  to  be  performed 
by  the  completion  of  the  building  on  or  before  March  1,  1899.  This 
contract  was  upheld,  as  there  was  nothing  in  the  nature  of  the  work 
to  be  performed,  or  in  the  terms  of  the  contract,  which  prohibited 
its  full   performance  within  a  year. 

In  Powder  River  Livestock  Co.  v.  Lamb,  38  Neb.  339,  56  N.  W. 
1019,  the  plaintiff  had  sold  to  the  defendant  all  of  his  corn,  including 
the  crop  then  in  the  field.  The  contract  contained  no  stipulation 
as  to  tlie  time  when  the  corn  should  be  delivered  to  the  defendant, 
except  in  tlie  stipulation  that  plaintiff  was  to  receive  for  the  corn 
the  market  price  jutid  for  such  grain  in  the  county  on  any  day  that 
ishould  l)e  tliereaftor  design;;ted  by  him,  between  the  time  of  delivery 
and  M;i_v.  LSSS.  The  oral  iigrecnicut  for  this  sale  had  been  made 
,iu  October,  1SS6.  In  upholding  this  agreement  the  court  said:  "Al- 
Am.  St.  Rep.,  Vol.  138 — 38 
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though  the  agreement  was  not  to  be  performed  within  a  year  from 
its  making,  as  regards  the  selection  of  the  date  upon  which  to  fix 
the  price  the  seller  should  receive  for  the  corn,  yet  there  was  nothing 
in  the  terms  thereof  which  prevented  it  from  being  performed  within 
a  year.  Under  the  terms  of  the  agreement,  plaintiff  had  a  perfect 
right,  had  he  so  desired,  to  have  selected  such  date  at  once,  and 
without  delay,  even  on  the  next  day  after  the  corn  was  delivered. 
It  was  entirely  optional  with  him  to  do  so  or  not.  The  agreement 
was  therefore  capable  of  performance  witliin  a  year  from  its  making, 
and  is  not  void  by  reason  of  the  statute  under  consideration." 

So  in  Marley  v.  Noblett,  42  Ind.  85,  where  the  defendant  in  an 
agreement  collateral  to  the  leasing  of  certain  lands  agreed  to  inclose 
the  same  with  a  substantial  fence  "during  the  term,"  which  was  three 
years.  While  he  had  the  whole  three  years  to  build  the  fence,  he 
might  have  built  it  within  a  year  from  the  letting,  in  strict  accord- 
ance with  the  terms  of  the  contract. 

Similarly,  in  Jones  v.  Pouch,  41  Ohio  St.  146.  where  the  verbal 
agreement  was  to  construct  a  road  in  one  year  and  twenty  days,  the 
twenty  days  being  added  for  contingencies,  and  the  work  capable 
of  being  completed  within  a  year;  and  in  Kent  v.  Kent,  35  Mass. 
(18  Pick.)  569,  where  a  party  was  at  liberty  to  remove  certain  trees 
from  land  at  any  time  within  ten  years;  in  Parker  v.  Siple,  76  Ind. 
345,  where  A  sold  land  to  B  under  an  agreement  that  the  latter 
should  pay  to  the  former  any  excess  over  the  purchase  price  for 
which  he  might  sell  the  land  within  five  years;  in  Gault  v.  Brown, 
48  N.  H.  183,  2  Am.  Eep.  210,  where,  under  a  contract  for  the  sale 
and  delivery  of  a  quantity  of  wood,  the  vendor  was  to  deliver  as 
much  the  first  winter  as  possible  and  the  remainder  the  following 
winter;  and  in  Booker  v.  Anderson  (Tex.  Civ.  App.),  86  S.  W.  956, 
where  vendor's  lien  notes  maturing  in  one,  two  and  three  years  were 
by  oral  agreement  modified  so  as  to  authorize  payment  "at  any  time." 

In  Shakespeare  v.  Alba,  76  Ala.  351,  the  oral  agreement  sought 
to  be  specifically  enforced  was  the  execution  of  a  lease  for  a  term 
of  five  years.  The  duration  of  the  lease,  the  court  said,  did  not  touch 
the  question  as  to  the  time  in  which  it  was  to  be  executed.  When 
the  lease  was  made  in  writing,  and  properly  signed,  in  accordance 
with  the  provisions  of  the  statute  governing  the  conveyance  of  real 
estate,  this  would,  when  followed  by  a  delivery  of  the  instrument, 
be  a  full  and  complete  execution  of  the  lessor's  agreement,  whatever 
might  be  the  mere  number  of  years  the  leasehold  estate  was  to  endure. 

In  the  same  category  with  the  preceding  case  are  preliminary  con- 
tracts for  insurance  where  the  policies  thereafter  to  be  executed  and 
delivered  are  to  run  for  a  number  of  years;  as  in  Sanford  v.  Orient 
Ins.  Co.,  174  Mass.  416,  75  Am.  St.  Eep.  358,  54  N.  E.  883,  and  Carter 
v.  Bankers'  Life  Ins.  Co.,  83  Neb.  810,  120  N.  W.  455. 

d-  Performance  Delayed  Beyond  Year. — Nor  is  a  case  brought 
witliin  the  statute  of  frauds  from  the  fact  that  performance  under 
the  contract  extends  beyond  a  year,  where  it  appears  that  the  con- 
tract is  capable  of  being  completed  within  the  year.  Thus,  in  Van 
Woert  v.  Albany  &  S.  R.  Co.,  67  N.  Y.  538,  where  the  plaintiff  agreed 
orally  to  sell  and  deliver  to  the  defendant  one  thousand  cords  of 
wood  without  fixing  a  definite  time  for  delivery,  and  part  of  the 
wi)(jd  was  delivered  more  than  a  year  after  the  making  of  the  con- 
tract,    in    tjoggins    V.    Heard,    31    Miss.    426,    a    party    agreed    before 
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the  sale  to  purchase  property  about  to  be  sold  under  an  execution 
against^a  judgment  debtor,  and  to  give  the  latter  the  benefit  of  the 
purchase.  This  agreement  was  held  binding  and  enforceable  although 
performance  thereunder  was  delayed  for  several  years. 

In  Ford  Lumber  &  Mfg.  Co.  v.  Cobb,  138  Ky.  174,  127  S.  W.  763, 
the  plaintiffs  (appellees)  verbally  contracted  with  the  defendant  to 
float  a  lot  of  logs  down  a  creek.  This  contract,  on  account  of  the 
varying  stage  of  the  waters  of  the  creek,  was  prolonged  over  a 
period  of  more  than  two  years.  Nevertheless,  the  contract  might 
have  been  performed  within  a  year.  "A  great  rise  in  the  waters  of 
the  creek,"  said  the  court,  "might  have  lasted  long  enough  to  float 
out  all  the  logs  in  a  few  days,  or  ordinary  freshets  affording  water 
enough  to  float  the  logs  might  have  occurred  so  frequently  as  to 
have  enabled  appellees  to  get  them  to  the  place  of  destination  in 
a  few  weeks,  months,  or,  at  any  rate,  within  the  year.  It  does  not 
matter  that  none  of  the  contingencies  we  have  mentioned  did  happen, 
or  that  appellees  were  in  fact  more  than  a  year  in  performing  the 
contract.  It  is  sufficient  if  the  happening  of  any  of  them  within  the 
year  would  have  made  the  performance  of  the  contract  within  that 
year  possible." 

The  case  of  Sarles  v.  Sharlow,  5  Dak.  100,  37  N.  W.  748,  was  a 
well-considered  case  on  the  point  now  under  consideration.  Under 
an  oral  agreement  in  this  case  made  on  the  fifth  day  of  June,  1883, 
a  dwelling-house,  barn,  and  small  granary  were  to  be  built  by  the 
defendant  "during  the  season  of  1883,"  and  a  large  granary  "during 
the  season  of  1884."  The  first  three  buildings  were  duly  completed 
during  the  season  of  1883,  but  the  large  granary  was  not  completed 
until  the  15th  of  September,  1884.  In  the  course  of  a  well-reasoned 
opinion  Justice  Thomas  said:  "It  will  be  observed  that  the  agree- 
ment was  not  performed  within  a  year  from  its  making  as  regards 
the  large  granary;  but  was  there  anything  in  the  terms  thereof  which 
prevented  it  from  thus  being  performed?  It  seems  to  us  that,  under 
the  terms  of  this  agreement,  Sharlow  had  the  right,  if  he  so  desired, 
to  have  completed  these  buildings,  and  demanded  the  delivery  of 
the  lumber  for  that  purpose,  at  a  time  prior  to  the  fifth  day  of 
June,  1884.  If  so,  it  was  certainly  possible  to  have  performed  the 
contract  within  a  year  from  its  making.  That  Sharlow  had  this  right 
or  privilege,  under  the  terms  of  said  agreement,  is  very  clear,  unless 
the  word  'season,'  as  used  in  the  agreement,  be  construed  as  refer- 
ring alone  to  a  period  of  the  year  subsequent  to  the  fifteenth  day 
of  June.  Such  a  construction  would  be  entirely  arbitrary,  as  there 
is  nothing  in  the  context  of  the  agreement,  or  in  the  record  of  this 
case,  tending  to  support  such  an  interpretation.  It  is  equally  true 
that  the  record  is  silent  as  regards  any  other  construction  to  be  given 
it.  But  it  is  a  familiar  rule,  and  one  of  universal  application,  that, 
when  the  language  of  a  contract  is  equally  susceptible  of  two  or 
more  constructions,  courts  will  invariably  adopt  that  which  will  sus- 
tain the  contract,  rather  than  one  which  will  destroy  it.  In  an 
opinion  it  is  not  the  duty  of  courts  of  justice  to  rummage  through 
nebulous  subtleties  of  nicely  drawn  theories  of  counsel,  in  order  to 
discover  some  technicality  or  seeming  defect  upon  which  to  impale 
a  contract,  and  hold  it  void;  but,  on  the  contrary,  it  is  the  policy 
of  the  law  tli;it  contracts  should  he  sustained  and  enforced  wlieii 
this  can  be  done  without   viuleiu'e  to  the  language  used  or  the  rules 
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of    construction We    see    no    good    reason    to    hold    the    word 

'season/  as  employed  in  the  agreement,  has  reference  alone  to  a 
period  of  the  year  subsequent  to  the  fifth  day  of  June;  but,  in  our 
opinion,  it  embraces  within  its  scope  and  meaning  that  season  of 
the  year  which,  by  reason  of  the  severely  rigorous  climate  of  this 
latitude,  such  work  as  the  building  of  houses  is  necessarily  confined, 
to  wit,  from  the  1st  of  April  until  the  1st  of  December  of  each  year. 
It  may  be  said  that  we  are  driven  dehors  the  record  to  arrive  at 
this  conclusion.  We  answer  that  we  are  driven  to  this  conclusion 
by  the  exercise  of  common  sense,  aided  by  every-day  experience  and 
observation,  the  circumstances  under  and  object  for  which  the  con- 
tract was  made,  which  courts  are  bound  to  do,  in  order  to  give  to 
language  the  force  and  effect  intended  by  the  parties  using  it.  We 
therefore  conclude  that  it  was  optional  with  defendant  Sharlow, 
under  the  terms  of  the  agreement,  to  have  completed  these  houses 
and  barns  at  any  time  during  the  building  seasons  of  the  years  1883 
and  1884,  and  that  said  agreement  is  not  void,  but  in  all  respects  a 
good  and  valid  contract":  See,  also,  on  this  point,  Larimer  v.  Kelley, 
10  Kan.  (298)  228;  Smalley  v.  MitcheU,  110  Mich.  650,.  68  N.  W.  978; 
McDonell  v.  Home  Bitters  Co.,  1  White  &  Wills.  Civ.  Cas.  Ct.  App.,  sec. 
1159. 

There  are  a  number  of  cases  that  seem  to  go  counter  to  the  cases 
heretofore  cited.  But  upon  examination  it  will  be  found  that  the 
conflict  is  more  apparent  than  real.  Such  cases  will  be  seen  to  have 
involved  contracts  which,  from  the  nature  of  their  subject  matter, 
were  incapable  of  performance  within  the  year,  or  which,  in  view 
of  all  the  circumstances  existing  at  the  time  and  the  intent  and 
understanding  of  the  parties,  did  not  reasonably  admit  of  perform- 
ance within  a   year  from  the   time  of   their  making. 

Thus,  in  Groves  v.  Cook,  88  Ind.  169,  45  Am.  Eep.  462,  where  the 
plaintiff,  being  the  owner  of  a  breeding  mare,  and  the  defendant  of 
a  stallion,  it  was  agreed  that  the  latter  should  furnish  the  use  of 
his  horse,  and  pay  to  the  plaintiff  fifty  dollars  for  the  colt  upon  the 
delivery  of  the  same  to  him  when  it  should  be  five  months  old.  In 
a  suit  by  the  plaintiff  against  the  defendant  on  this  agreement — the 
defendant  having  refused  to  accept  the  foal  produced  thereunder^ 
it  was  held  that  the  contract  was  plainly  within  the  inhibition  of 
the  statute  of  frauds  because  according  to  its  terms,  and  in  tiit> 
course  of  nature,  it  could  not  be  performed  within  a  year  from  the 
time  it  was  made. 

So,  in  Swift  V.  Swift,  46  Cal.  266,  a  verbal  contract  between  a 
lender  and  borrower  that  money  loaned  was  to  be  repaid  when  nut- 
bearing  trees  about  to  be  planted  on  the  borrower's  farm  yielded 
an  income  sufficient  to  pay  the  same,  over  and  above  the  payiiij^ 
expenses  of  the  farm,  and  of  the  borrower's  family,  was  hold  unoii- 
foreeable  because  a  number  of  years  would  necessarily  elapse  before 
the  money  could  be  paid. 

Tn  Day  v.  New  York  Cent.  R.  Co.,  31  Barb.  548,  the  plaintiff  agreed 
with  the  defendant  by  parol  that  it  should  have  certain  premises 
if  the  defendant  would  deliver  to  the  plaintiff  to  feed  and  keep 
temporarily  all  the  stock  transported  on  defendant's  road  eastward 
which  it  was  obliged  to  unload  from  its  cars.  The  plaintiff  was  also 
to  erect  upon  his  own  lands,  adjoining  the  strip  to  l)o  conveyed, 
cattle-yards,   and   pens   for   stock,   swine,   sheep,    etc.,    tliat   might   be 
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wanted  to  accommodate  the  shipping  and  transferring  the  stock  to 
and  from  the  cars;  and  should  build  a  house  prepared  to  entertain 
the  drovers  and  men  in  charge  of  the  stock.  This  agreement  was 
held  unenforceable  under  the  statute,  as  it  was  clearly  a  permanent 
arrangement  to  continue  during  the  existence 'of  the  defendant  cor- 
poration. 

Similarly  in  Warner  v.  Texas  &  P.  R.  Co.,  54  Fed.  922,  4  C.  C.  A. 
673,  13  U.  S.  App.  236,  the  parol  agreement  was  held  invalid  where 
it  appeared  that  in  consideration  of  the  plaintiff's  agreement  to  grade 
the  ground  and  furnish  the  ties  for  a  switch  on  the  defendant's  rail- 
road, the  defendant  would  complete  and  maintain  such  switch  for 
the  plaintiff's  benefit  for  shipping  purposes  "as  long  as  he  needed  it." 
Here  it  was  clear  that  the  plaintiff  would  need  the  switch  for  a 
much  longer  period  than  one  year  from  the  time  of  the  making  of 
the  agreement.  This  case  was  noted  with  approval,  and  followed  in 
Metropolitan  Trust  Co.  v.  Topeka  Water  Co.,  132  Fed.  102,  where 
the  agreement  was  that  in  consideration  of  the  erection  of  a  stand- 
pipe  and  certain  other  considerations  by  the  owner  of  a  building, 
the  receiver  of  a  water  company  "would  supply  and  furnish  such 
standpipe  at  all  times  with  a  full,  adequate,  and  sufiicient  supply  of 
water,  with  sufficient  pressure  at  all  times  for  use  in  the  extinguish- 
ment of  fire."  Obviously  and  of  necessity,  the  court  said,  a  perma- 
nent engagement  was  made,  bringing  the  agreement  within  the  pur- 
view  of  the   statute  of  frauds  and   making  it   nonenforceable. 

So,  in  Mills  v.  O'Daniel,  23  Ky.  Law  Eep.  73,  62  S.  W.  1123,  an 
agreement  between  a  debtor  and  creditor  that  if  the  former  would 
pay  a  certain  amount  "within  two  years,"  it  would  be  accepted  in 
full  of  the  indebtedness  was  held  an  invalid  contract,  since  there 
was  no  contingency  in  which  it  was  possible  to  enforce  collection 
of  the  debt  within  two  years.  A  similar  case  was  McKeaney  v. 
Black,  117  Cal.  587,  49  Pac.  710,  where  the  agreement  was  to  pay 
"at  its  maturity"  a  note  payable  "on  or  before  three  years  after 
date."  So,  in  Carney  v.  Mosher,  97  Mich.  554,  56  N.  W.  935,  where 
there  was  a  parol  lease  for  one  year,  with  the  agreement  that  the 
tenant  might  sow  the  land  to  wheat,  since  there  was  the  implied 
right  to  enter  after  the  expiration  of  his  lease  to  reap  the  crop. 

Other  decisions  along  this  same  line  are.  Wilson  v.  Ray,  13  Ind.  1  ^ 
Herrin  v.  Butters,  20  Me.  119;  White  v.  Fitts,  102  Me.  240,  120  Am. 
St.  Rep.  483,  66  Atl.  533,  15  L.  R.  A.,  N.  S.,  313;  Frary  v.  Sterling, 
99  Mass.  461;  Spokane  Canal  Co.  v.  Coffman  (Wash.),  112  Pac.  383; 
Kimmins  v.  Oldham,  27  W.  Va.  258. 

e.  Contracts  of  Em,ployment. — Contracts  of  employment  beginning 
in  praesenti,  and  of  indefinite  duration,  have  been  invariably  held 
not  obnoxious  to  the  statute  of  frauds,  being  terminable  at  any  time 
by  the  parties,  and  therefore  susceptible  of  performance  within  a  year 
t'rom  the  time  of  their  inception:  Kutz  v.  Fleisher,  67  Cal.  93,  7  Pac. 
195;  Russell  v.  Slade,  12  Conn.  455;  Royal  Remedy  &  Extract  Co.  v. 
Gregory  Grocery  Co.,  90  Mo.  App.  53;  Matthews  v.  Wallace,  104  Mo. 
App.  96,  78  S.  W.  296;  Burlingame  v.  Manderville,  7  N.  Y.  St.  Rep. 
*58;  Jagan  v.  Goetz,  11  Misc.  Rep.  380,  32  N.  Y.  Supp.  144;  Everitt 
V.  New  York  Engraving  &  Printing  Co.,  35  N.  Y.  Supp.  1097;  Ror-h- 
■*ster  Folding  Box  Co.  v.  Brown,  53  App.  Div.  350,  6^  JNT.  Y.  Supp. 
€G7;  Jackson  v.  Higgius,  70  N.  H.  037,  49  Atl.  574. 
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A  contract  of  employment  for  "a  reasonable  time"  is  not  within 
the  statute:  Niagara  Fire  Ins.  Co.  v.  Greene,  77  Ind.  590;  nor  is  an 
agreement  to  make  the  plaintiff  weekly  payments  on  account  for  his 
services,  and  to  pay  the  balance  of  his  wages  when  he  learned  his 
trade:  Myon  v.  Korb,  21  Ky.  Law  Rep.  163,  50  S.  W.  1108;  nor  is 
a  contract  of  employment  from  month  to  month,  although  service 
thereunder  continues  for  more  than  three  years:  Kiene  v.  Shaefiing, 
33  Neb.  21,  49  N.  W.  773.  But  a  contract  of  employment  for  three 
years,  at  so  much  per  day,  is  within  the  statute,  for  this  is  an  entire 
contract  for  three  years'  service. 

f.  Partnership  Contracts. — Parol  contracts  of  partnership  are  gov- 
erned by  the  same  rule  that  applies  to  employment  contracts,  where 
they  are  to  be  entered  into  immediately  and  no  definite  time  is  fixec/ 
for  the  continuance  of  the  partnership.  The  statute  of  frauds  has 
no  application  to  such  contracts,  for  they  are  susceptible  of  perform- 
ance within  a  j^ear  by  the  dissolution  of  the  partnership  at  the 
f)leasure  of  either  party  at  any  time  within  the  year:  Stitt  v.  Eat 
Portage  Lumber  Co.,  98  Minn.  52,  107  N.  W.  824;  Jordan  v.  Miller, 
75  Va.  442;  Treat  v.  Hiles,  68  Wis.  344,  60  Am.  Rep.  858,  32  N.  W.  517. 

In  Smith  v.  Tarlton,  2  Barb.  Ch.  336,  the  court  held  valid  a  parol 
contract  of  partnership  which  was  to  continue  three  years  unless 
sooner  dissolved  by  the  consent  of  the  parties:  See,  also,  Shropshire 
V.  Adams,  40  Tex.  Civ.  App.  339,  89  S.  W.  448. 

In  Osment  v.  McElrath,  68  Cal.  466,  58  Am.  Rep.  17,  9  Pac.  731, 
where  one  of  two  partners,  on  dissolution  of  the  partnership,  agreed  to 
wind  up  the  business  of  the  firm  and  pay  to  the  other  his  share  of  the 
proceeds,  the  general  rule  was  applied  that  there  was  nothing  in  this 
agreement  to  show  that  it  could  not  be  fully  performed  within  a  year, 
and  it  was,  therefore,  not  within  the  statute  of  frauds. 

The  rule  applies,  of  course,  equally  to  quasi  partnerships,  as  in 
Sullivan  v.  Winters,  91  Ark.  149,  120  S.  W.  843,  where  two  parties 
enter  into  an  oral  agreement  for  a  future  sale  of  land  and  a  division 
of  the  proceeds  of  such  sale,  without  fixing  any  time  for  the  per- 
formance of  the  agreement.  And  likewise  where  it  appears,  as  in 
.Tones  v.  McMichael,  12  Rich.  (S.  C.)  176,  that  the  work  of  the  special 
[jartnership  cannot  be  completed  within  a  year  and  that  the  parties 
expected  the  contract  to  continue  more  than  a  year,  the  agreement 
for  such  special  partnership  is  invalid  under  the  statute  of  frauds. 

g.  Promises  to  Marry. — In  some  jurisdictions  promises  to  marry 
are  held  not  to  be  affected  by  the  statute  of  frauds.  But  in  the  juris- 
dictions where  the  statute  is  held  to  apply,  the  rule  governing  thtMr 
validity  is  the  same  as  that  applied  to  verbal  contracts  generally, 
touching  the  time  of  their  performance.  "If  the  promise  of  marriage 
was  to  be  performed  in  the  future,  and  no  time  was  specified  for  the 
jierformance  of  it,  and  such  contract  is  capable  of  entire  performance 
within  one  year  from  its  date,  it  is  not  within  the  statute  of  frauds. 
This  question  does  not  depend  entirely  upon  the  intention  or  under- 
standing of  the  parties  to  the  contract,  nor  upon  the  fact  that  the 
promise  was  not  performed  within  one  year;  but  if,  when  the  contract 
was  made,  it  was  in  reality  capable  of  full  performance  in  good  faith 
within  a  year,  without  violating  the  terms  of  the  contract,  or  with- 
out the  intervention  of  extraordinary  circumstances,  then  it  is  to  be 
considered  as  not  within  the  statute  of  frauds,  and  a  valid  and  bind- 
ing contract":  MacElre«    v.  Wolfersbergor,  59   Kan.   105,  52  Pac.  69. 
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In  Clark  v.  Pendleton,  20  Conn.  495,  the  promise  was  to  marry 
after  tbe  defendant's  return  from  a  whaling  voyage,  which  was  ex- 
pected to  consume  about  eighteen  months.  This  agreement  was  held 
not  to  be  one  which,  by  a  true  construction  of  the  statute,  was  not 
to  be  performed  within  a  year  from  the  making  of  it.  It  did  not 
appear  that  the  promise  was  made  with  reference  to,  or  that  its 
lierformance  was  to  depend  on,  the  termination  of  a  voyage  which 
would  necessarily  occupy  that  time.  It  appeared  only  that  it  was 
expected  by  the  parties  that  the  defendant  would  be  absent  for  the 
period  of  eighteen  months.  "But  this  expectation,"  said  the  court, 
■"■which  was  only  an  opinion  or  belief  of  the  parties,  and  the  mental 
result  of  their  private  thoughts,  constituted  no  part  of  the  agreement 
itself;  nor  was  it  connected  with  it,  so  as  to  explain  or  give  a  con- 
struction to  it,  although  it  naturally  would,  and  probably  did,  from 
one  of  the  motives  which  induced  them  to  make  the  agreement.  Tho 
thing  thus  anticipated  did  not  enter  into  the  contract,  as  one  of  its 
terms;  and  according  to  it,  as  stated,  the  defendant,  whenever  he 
should  have  returned,  after  having  embarked  on  the  voyage,  whether 
before  or  after  the  time  during  which  it  was  thus  expected  to  con- 
tinue, would  be  under  an  obligation  to  perform  his  contract  with  the 
plaintiff.  As  it  does  not,  therefore,  appear,  by  its  terms,  as  stated, 
that  it  was  not  to  be  performed  within  a  year  from  the  time  when 
it  was  made,  it  is  not  within   the  statute." 

So  in  Lawrence  v.  Cooke,  56  Me.  187,  96  Am.  Dec.  443,  where  the 
defendant  said  to  the  plaintiff  that  he  was  not  able  to  marry  her 
then,  but  promised  to  marry  her  within  four  years.  This  promise  was 
held  valid  and  binding,  as  it  was  obvious  that  it  might  have  been 
performed  within  a  year,  and  it  did  not  appear  that  the  parties 
understood  that  it  was  not  to  be  performed  within  that  time. 

So  where  defendant  promised  to  marry  the  plaintiff,  but  being  at 
the  time  in  a  delicate  condition  of  health,  the  performance  of  the 
agreement  was  made  to  depend  upon  his  restoration  to  health:  Mc- 
Conahey  v.  Griffey,  82  Iowa,  564,  48  N.  W.  983.  See,  also,  Paris  v. 
Strong,   51   Ind.   339. 

Where,  however,  the  oral  promise  is  upon  a  condition  so  uncertain 
and  remote  that  it  amounts  to  little  more  than  a  promise  to  marry 
when  the  promising  party  is  so  minded,  as  "when  he  could  arrnnge 
his  affairs  properly,"  such  a  promise  is  really  no  promise  at  all  so 
far  as  regards  the  time  of  performance,  and  is  incapable  of  enforce- 
ment: Nichols  v.  Weaver,  7  Kan.  373. 

III.  Agreements  Dependent  upon  the  Happening  of  a  Contingency, 
a.  In  General. — Where  the  performance  of  an  agreement  depends 
upon  the  hai)pening  of  a  contingency  which  may  occur  within  the 
year,  the  statute  of  frauds  does  not  apply:  Derrick  v.  Brown,  66  Ala. 
162;  TIeflin  v.  Milton,  69  Ala.  354;  Dougherty  v.  Rosenberg,  62  Cal. 
32;  Raynor  v.  Drew,  72  Cal.  307,  13  Pac.  866;"  Indiana  &  I.  C.  R.  Co. 
V.  Sceurce,  23  Ind.  223;  Straughan  v.  Indianapolis  &  St.  L.  R.  Co., 
38  Ind.  ISo;  Bullock  v.  Falmouth  &  C.  H.  Turnpike  Road  Co.,  85 
Ky.  1S4,  3  S.  W.  129;  Bartlett  v.  Mystic  River  Corp.,  151  Mass.  433, 
24  X.  K.  780;  Drew  v.  BilliiiKS-Drew'co..  132  Mich.  65,  92  X.  W.  774; 
P.urg.'sser  v.  Wendcl,  73  X.  .1.  L.  2S(;.  62  Atl.  994;  Hodges  v.  Rich- 
nioi.d  Mfg.  Co.,  9  K.  I.  4S2;  (iads<l(Mi  v.  Lance.  1  McMull.  Eq.  (S.  C.) 
87,  37  Am.  Dec.  548;  Gou/.ales  v.  Chartier,  63  Tex.  36;  Hiutze  v.  Krab- 
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benschmidt  (Tex.  Civ.  App.),  44  S.  W.  38;  Sherman  v.  Champlain 
Transp.  Co.,  31  Vt.  162;  McPherson  v.  Cox,  96  U.  S.  404,  24  L.  ed, 
746;  Nester  v.  Diamond  Match  Co.,  143  Fed.  72,  74  C.  C.  A.  266; 
Peter  v.  Compton,  Skin.  353,  90  Eng.  Reprint,  157. 

b.  Contracts  of  Employment  have  been  heretofore  considered  from 
the  viewpoint  of  the  indefiniteness  of  the  time  of  their  perform- 
ance: Supra,  II,  subdivision  e.  We  shall  now  notice  such  contracts 
when  based  upon  some  contingency  that  may  happen  within  a  year, 
and  the  possibility  of  the  occurrence  of  which  within  that  time 
rescues  the  contract  from  the  operation  of  the  statute  of  frauds. 

Thus,  in  Harrington  v.  Kansas  City  Cable  Ry.  Co.,  60  Mo.  App. 
223,  a  verbal  agreement  by  the  defendant  to  give  to  the  plaintiff, 
in  consideration  of  the  plaintiff's  release  of  a  personal  injury  claim, 
steady  employment  at  a  stipulated  salary  "so  long  as  he  should  prop- 
erly do  the  work  assigned  him,"  was  held  not  to  be  within  the  statute; 
for  the  death  of  the  plaintiff  within  a  year  would  have  worked  a 
fall  performance,  and  that  possibility  saved  the  contract  from  the 
terms  of  the  statute.  A  similar  case  was  that  of  Louisville  &  N.  R. 
Co.  V.  Offut,  15  Ky.  Law  Rep.  301,  where  the  plaintiff  was  to  be 
retained  in  the  service  of  a  railroad  company  "so  long  as  he  did  faith- 
ful and  honest  work";  and  Sax  v.  Detroit  etc.  R.  Co.,  125  Mich.  252, 
84  Am.  St.  Rep.  572,  84  N.  W.  314,  where  the  plaintiff's  employment 
was  to  continue  "as  long  as  his  services  were  satisfactory."  So  in 
East  Tennessee  V.  &  G.  R.  Co.  v.  Staub,  75  Tenn.  (7  Lea)  397,  an 
agreement  to  retain  the  plaintiff  in  the  defendant's  employ  "until 
he  got  well"  was  held  to  be  one  that  might  be  performed  within  a 
year,  as  by  its  terms  it  was  to  terminate  whenever  the  plaintiff's 
disabilities  by  reason  of  the  injuries  received  should  cease,  and  it 
would  of  course  terminate  at  the  plaintiff's  death,  either  of  which 
events  might  occur  within  one  year;  See,  also,  American  Quarries 
Co.  V.  Lay,  37  Ind.  App.  386,  73  N.  E.  608,  and  Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109,  51  Am.  St.  Rep.  289,  32  N.  E.  802. 

Similar  cases  of  contingent  employment  are  those  where  the  ser- 
vices of  parties  are  to  be  retained  during  the  continuance  of  a  cer- 
tain business,  as  in  Yellow  Poplar  Lumber  Co.  v.  Rule,  106  Ky.  455, 
50  S.  W.  685;  Carnig  v.  Carr,  167  Mass.  544,  57  Am.  St.  R-ep.  488, 
46  N.  E.  117,  35  L.  R.  A.  512;  Carter  White  Lead  Co.  v.  Kinlin,  47 
Neb.  409,  66  N.  W.  536;  Texarkana  Lumber  Co.  v.  Lennard,  47  Tex. 
Civ.  App.  116,  104  S.  W.  506.  So  where  the  plaintiff  was  to  be  em- 
ployed at  a  specified  salary  so  long  as  he  continued  to  own  his  stock 
in  a  certain  corporation:  Darknell  v.  Coeur  d'Alene  &  St.  Joe  TraLsp. 
Co.,  18  Idaho,  61,  108  Pac.  536;  or  "for  the  term  of  five  years,  or 
so  long  as  A.  shall  continue  to  be  the  agent  of  the  company":  Roberts 
v.  Rockbottom  Co.,  48  Mass.  (7  Met.)  46;  or  for  one  year  to  com- 
mence when  the  plaintiff  secured  a  release  from  his  former  employees, 
as  there  was  nothing  to  render  it  impossible  for  the  service  to  begin 
on  the  day  the  agreement  was  made,  if  the  plaintiff  had  secured  an 
immediate  release  from  former  employment:  Baltimore  Breweries  Co. 
V.  Callahan,  82  Md.  106,  33  Atl.  460;  or  for  one  year  with  provision 
for  removal  beyond  the  year,  without  notice  to  terminate,  as  the 
services  could  be  rendered,  payment  made,  and  notice  to  terminate 
given,  all  within  the  year:  General  Electric  Insp.  Co.  v.  Ebliug  Brew- 
ing Co.,  52  Misc.  Rep.  145,  101  N.  Y.  Supp.  648. 
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So,  oral  contracts  to  employ  a  person  for  life,  or  to  pay  for  services 
at  death,  being  contingent  upon  the  duration  of  life,  may  be  per- 
formed "within  a  year,  and  therefore  are  not  within  the  statute  of 
frauds:  Boggs  v.  Pacific  Steam  Lraundry  Co.,  86  Mo.  App.  616;  Sword 
V.  Keith,  31  Mich.  247;  Updike  v.  Ten  Broeck,  32  N.  J.  L.  (3  Vroom) 
105;  Kent  v.  Kent,  62  N.  Y,  560,  20  Am.  Rep.  502;  Jilson  v.  Gilbert, 
26  Wis.  637,  7  Am.  Rep.  100.  Contracts  of  this  character  will  be 
further  considered  in  the  next  subdivision. 

Contracts  for  personal  services  which  by  their  terms  are  to  cen- 
tinue  for  a  longer  period  than  one  year  are  plainly  within  the  statute, 
although  subject  to  determination  sooner  on  a  given  event:  Meyer 
V.  Roberts,  46  Ark.  80,  55  Am.  Rep.  567;  Hill  v.  Hooper,  67  Mass. 
(1  Gray)  131;  Pitcher  v.  Wilson,  5  Mo.  46;  Biest  v.  Versteeg  Shoe 
Co.,  97  Mo.  App.  137,  70  S.  W.  1081;  Shute  v.  Dorr,  5  Wend.  204: 
Jones  V.  Hay,  52  Barb.  501;  Chase  v,  Hinckley,  126  Wis.  75,  110  Am. 
St.  Rep.  896,  105  N.  W.  230,  2  L.  R.  A.,  N.  S.,  738,  5  Ann.  Cas.  328. 

c.  Agreements  Dependent  upon  Ijife  of  Party. — Contracts  such  as 
to  support  another  for  a  number  of  years,  or  for  life,  or  a  child  until 
it  reaches  maturity,  to  make  provision  for  another  by  will — in  short, 
all  contracts  which  by  their  terms  are  to  be  performed,  or  will  be 
fully  performed  at  the  death  of  a  party,  are  not  within  the  statute 
of  frauds,  for  death  is  a  contingency  which  may,  of  course,  occur 
within  a  year  from  the  making  of  the  agreement.  It  is  in  these 
cases,  if  anywhere,  that,  as  it  would  seem,  the  courts  have  departed 
from  the  intention  of  the  framers  of  the  ancient  statute.  For  there 
is  an  apparent  inconsistency  in  holding  invalid  an  agreement  which 
by  calculation  extends  beyond  a  year  by  a  single  day,  and  upholding 
an  agreement  where  the  great  probability  is  that  performance  will 
extend  over  a  dozen  years  or  more.  It  was  doubtless  cases  like  these 
that  the  court,  in  Sarles  v.  Sharlow,  5  Dak.  100,  37  N.  W.  748,  had 
in  mind  when  it  spoke  of  some  of  the  cases  as  "running  the  knife 
of  judicial  interpretation  dangerously  near  the  vitals  of  this  clause 
of  the  stattite." 

This  liberal  interpretation,  however,  in  the  class  of  cases  now 
under  consideration  has  been  given  to  this  clause  of  the  statute  ever 
since  the  early  English  cases  of  Peter  v.  Compton,  Skin.  353,  90  Eng. 
Reprint,  157,  and  Fenton  v.  Emblers,  3  Burr.  1278,  97  Eng.  Reprint, 
831.  The  former  case  stands  as  an  authority  on  the  application  of 
the  statute  to  contingent  contracts  generally.  The  latter  case  ap- 
proaches more  nearly  in  its  facts  the  cases  we  have  immediately 
under  consideration,  in  that  it  was  a  promise  to  reward  a  party  for 
services  by  a  legacy,  or  provision  to  be  made  in  a  will.  The  defend- 
ant's testator  had  promised  the  plaintiff  that  if  she  would  become 
his  housekeeper  he  would  pay  her  a  stipulated  wage,  and  give  her, 
by  his  last  will  and  testament,  a  legacy  or  annuity  of  sixteen  pounds 
a  year,  to  be  paid  yearly.  The  plaintiff,  on  this  agreement,  which 
was  by  parol,  entered  into  the  testator's  service,  and  became  his 
housekeeper,  and  continued  so  for  more  than  three  years.  Objection 
was  made  to  this  contract  that  it  was  within  the  statute  of  frauds. 
and  invalid;  but  the  court  held  otherwise,  declaring  that  the  statute 
plainly  means  an  agreement  not  to  be  performed  within  the  space 
of  a  year,  and  expressly  and  specifically  so  agreed;  that  a  contingency 
was  not  within  it,  nor  any  case  thSt  depended  upon  a  contingency; 
and  that  it  did  not  extend  to  cases  where  the  thing  might  be  pei- 
foi'itied  within   the  vear. 
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The  case  of  Thomas  v.  Armstrong,  86  Va.  323,  10  S.  E.  6,  5  L.  R. 
A.  529,  was  a  somewhat  similar  case.  Here  there  was  an  agreement 
to  leave  a  person  a  support  when  the  promisor  died,  in  consideration 
of  services  to  be  rendered  by  such  person  to  the  promisor  during 
the  remainder  of  her  life.  This  contract  the  lower  court  had  held 
unenforceable  under  the  statute  of  frauds^  not  being  in  writing,  and 
being  a  contract  not  to  be  performed  within  a  year.  In  reversing 
this  ruling  the  supreme  court  of  appeals  said:  "The  contracts  con- 
templated by  the  statute  are  such  as,  by  their  terms,  are  postponed 
beyond  a  year;  but  when  the  agreement  is  to  be  postponed  upon  a 
contingency,  and  it  does  not  appear  within  the  agreement  that  it  is 
to  be  performed  after  the  year,  then  writing  is  not  necessary,  for 
the  contingency  might  happen  within  the  year.  If  by  its  terms,  or 
by  reasonable  construction,  a  contract  not  in  writing  can  be  fully 
performed  within  a  year,  although  it  can  be  done  only  by  the  occur- 
rence of  some  improbable  event,  as  the  death  of  the  person  referred 

to,  it  is  not  within  tha  statute The  full  performance  on  both 

sides  was  not  postponed  beyond  the  year,  but  was  contingent  upon 
the  death  of  Mrs.  Rusmiselle,  which  might  have  happened  within 
the  j-ear.  It  is  not,  therefore,  such  a  contract  as  is  not  to  be  per- 
formed within  a  year  by  its  terms,  and  so  was  not  required  by  the 
statute  to  be  in  writing." 

By  the  same  rule,  and  upon  like  reasoning,  contingent  verbal  agree- 
ments have  been  upheld  in  the  following  cases:  Ellicott  v.  Turner, 
4  Md.  476,  where  a  grandfather  of  two  minor  children  agreed  to  pay 
their  stepfather  the  expense  incurred  in  their  education  and  support; 
Myles  v.  Myles,  69  Ky.  (6  Bush)  237,  where  the  agreement  was  to 
devise  lands  in  payment  for  services  in  caring  for  the  owner  for  life; 
Stewart  v.  Smith,  6  Cal.  App.  152,  91  Pac.  667,  where  a  testatrix 
had  agreed  to  make  a  will  leaving  certain  property  to  her  children 
at  her  death;  Wooldridge  v.  Stern,  42  Fed.  311,  9  L.  E.  A.  129,  where 
the  agreement  was  to  support  a  child  until  he  came  of  age;  McCabe 
v.  Green,  18  App.  Div.  625,  45  N.  Y.  Supp.  723,  where  the  agreement 
was  to  pay  for  a  person's  board  as  long  as  she  should  live;  Martin 
v.  Batchelder,  69  N.  H.  360,  41  Atl.  83,  where  a  party  agreed  to  keep 
a  horse  a  year  for  its  use,  the  agreement  being  made  several  days 
before  the  delivery  of  the  horse;  Wynn  v.  Followill,  98  Mo.  App.  463, 
72  S.  W.  140,  where  a  party  agreed  to  furnish  "help"  to  another  for 
the  purpose  of  assisting  her  in  supporting  and  caring  for  his  infant 
child;  Whitley  v.  Whitley's  Admr.,  26  Ky.  Law  Rep.  134,  80  S.  W. 
825,  where  a  widow  relinquished  to  a  grantee  of  land  all  her  right 
of  dower  therein  in  consideration  of  her  support  by  the  grantee  dur- 
ing the  remainder  of  her  life;  Johnson  v.  Johnson,  31  Utah,  408,  88 
Pac.  230,  an  agreement  by  a  grantee  to  give  to  his  grantor  for  life 
half  of  the  crops  produced  on  the  land;  McDaniel  v.  Huteherson,  136 
Ky.  412,  124  S.  W.  384,  where  the  defendant  agreed  to  give  the  plain- 
tiff a  home  during  the  former's  lifetime,  and  also  to  give  him  the 
defendant's  home  place  when  the  latter  should  die;  McCormick  v. 
Drummett,  9  Neb.  384,  2  N.  W.  729.  where  under  an  agreement  be- 
tween a  father  and  son,  the  latter  was  to  have  the  use  of  his  father's 
land  during  the  father's  life  in  consideration  of  his  supjiorting  his 
father  for  life;  McLees  v.  Hale,  10  Wend.  426,  where  the  agreement 
WMs  to  sujiport  a  child  until  it  reached  the  age  of  five  or  six  years, 
or  as   long  as   it  was  a  charge  upon   the  town;   Atchison,   T.   &   S.   F. 
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E.  Co.  V.  English,  38  Kan.  110,  16  Pac.  82,  where  the  railroad  com- 
pany agreed  to  give  a  grantor  a  pass  for  life  in  consideration  of  a 
grant   of  lands,  the  pass  to  be  issued  annually. 

For  further  illustrations,  see  Burney  v.  Ball,  24  Ga.  505;  Birks 
V.  Gillett,  13  111.  App.  369;  Riddle  v.  Backus,  38  Iowa,  81;  Wiggins 
V.  Keizer,  6  Ind.  252;  Bell  v.  Hewett's  Exr.,  24  Ind.  280;  Frost  v. 
Tarr,  53  Ind.  390;  Harper  v.  Harper,  57  Ind.  547;  Story  v.  Story,  22 
Ky.  Law  Rep.  1731,  61  S.  W.  279;  Howard  v.  Burgen,  34  Ky.  (4 
Dana)  137;  Bull  v.  McCrea,  47  Ky.  422;  Stowers  v.  Hollis,  83"  Ky. 
544;  Hutchinson  v.  Hutchinson,  46  Me.  154;  Peters  v.  Westborough, 
36  Mass.  (19  Pick.)  364,  31  Am.  Dec.  142;  Scribner  v.  Flagg  Mfg. 
Co.,  175  Mass.  536,  56  N.  E.  603;  Eiseman  v.  Schneider,  60  N.  J.  L. 
291.  37  Atl.  623;  Thorp  v.  Stewart,  44  Hun,  232;  Dresser  v.  Dresser, 
35  Barb.  573;  McKinney  v.  McCloskey,  76  N.  Y.  594;  Westropp  v. 
Westropp,  13  Ohio  C.  C.  244,  7  Ohio  Dec.  14;  Thompson  v.  Gordon, 
3  Strob.  (S.  C.)  196;  Gray  v.  Freeman,  37  Tex.  Civ.  App.  556,  84  S. 
W.  1105;  Tipton  v.  Tipton  (Tex.  Qv.  App.),  118  S.  W.  842;  Heath 
V.  Heath,  31  Wis.  223;  Taylor  v.  Deseve,  81  Tex.  246,  16  S.  W.  1008. 

The  rule  seems  to  apply  equally  in  case  the  agreement  is  contin- 
gent upon  the  life  of  more  than  one  person,  as  in  Heery  v.  Reed,  80 
Kan.  380,  102  Pac.  846,  where  one  agreed  to  live  in  another's  family 
and  work  for  him  until  he  and  his  wife  died;  in  Carr  v.  McCarthy, 
70  Mich.  258,  38  N.  W.  241,  where  a  son  obligated  himself  to  support 
his  parents  during  their  lives;  in  Thomas  v.  Feese,  21  Ky.  Law  Rep. 
206,  51  S.  W.  150,  where  one  promised  that  upon  the  death  of  him- 
self and  wife,  the  plaintiff  should   have  all   their  property. 

The  early  case  of  Izard  v.  Middleton,  1  Desaus.  (S.  C.)  116,  opposes 
the  general  current  of  authority  on  the  point  we  are  now  considering. 
In  this  case  two  young  men,  the  heads  of  two  collateral  branches, 
sprung  from  one  common  ancestor,  entered  into  a  mutual,  verbal 
agreement  that  if  either  of  them  should  die  without  male  issue,  he 
should  give  and  bequeath  by  will  the  sum  of  five  thousand  pounds 
sterling  to  the  survivor,  for  the  purpose  of  keeping  up  the  name  and- 
consequence  of  the  family.  In  holding  this  agreement  unenforce- 
able under  the  statute  of  frauds,  as  one  not  to  be  performed  within 
a  year,  the  chancellor  said:  "This  agreement  rested  on  a  contingency 
whctlier  either  of  the  parties  died  within  the  year  or  not.  This  is 
the  only  doubtful  point.  But  if  the  words  and  intent  of  the  statute 
are  thoroughly  considered,  the  doubt  vanishes  and  gives  place  to 
certainty.  I  consider  it  as  a  catching  bargain;  in  which  cases  it  is 
an  invariable  maxim,  'that  contingency  shall  be  of  no  avail.'  The 
first  object  of  the  statute  was  to  prevent  improvident  and  loose  bar- 
gains from  being  carried  into  execution,  as  they  had  been  repeatedly 
found  to  have  been  productive  of  frauds  and  consequent  perjuries. 
In  most  of  those  agreements  contingency  was  set  up  as  the  ground 
for  the  apparent  inequality,  but  it  has  been  uniformly  reprobated. 
If  it  were  not  so,  how  easily  it  might  be  evaded  in  every  instance. 
It  would  be  requisite  only  to  make  the  agreement  executory  within 
the  year,  with  a  condition  annexed  to  extend  the  time  on  any  prob- 
able contingency;  and  which  might  be  carried  on  to  the  end  of  a 
man's  life.  Would  not  this  jiave  the  way  for  the  perpetuation  of 
tho^e  very  frauds  against  which  the  statute  meant  to  api)ly  a  remedy? 
Would  it  not  be  too  lax  a  construction  of  the  statute  to  say  that  be- 
cause  the   agreement   might   have   taken   effect   within  the   year,   that 
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this  circumstance  alone  is  to  be  regarded!  And  that  the  probability 
about  it  might  not  have  taken  effect  within  twenty  years  is  to  be 
totally  laid  out  of  the  case?  And  yet  it  is  by  this  construction  alone 
that  such  an  agreement  could  be  taken  out  of  the  statute.  I  think 
the  words  do  not  admit  of  that  construction;  because  it  would  be 
opening  the  door  for  the  admission  of  fraud,  when  the  statute  in- 
tended to  exclude  it." 

In  Vose  V.  Strong,  45  111.  App.  98,  also,  the  court  seems  to  take 
a  view  contrary  to  that  in  the  cases  cited.  This  was  a  bill  filed 
against  the  executors  of  the  estate  of  a  deceased  person,  wherein  it 
was  claimed  that  a  sum  of  money  was  due  the  complainant  by  virtue 
of  a  parol  contract  existing  between  him  and  the  deceased,  whereby 
the  former  was  to  transact  the  business  of  the  latter  during  his  life 
for  a  certain  compensation.  The  decision  in  this  case,  however,  so 
far  as  the  clause  of  the  statute  we  are  considering  is  concerned,  might 
be  considered  as  obiter,  for  the  evidence  failed  to  show  such  a  con- 
tract, and  it  further  appeared  that  the  alleged  contract  was  one  for 
the  sale  of  an  interest  in  land,  and  therefore  void  under  another 
section  of  the  statute  of  frauds. 

In  Deaton  v.  Tennessee  Coal  &  E.  Co.,  59  Tenn.  (12  Heisk.)  650, 
a  verbal  contract  between  a  railroad  company  and  the  widow  of  a 
person  killed  by  one  of  its  trains  provided  that  in  consideration  of 
the  widow's  agreement  not  to  sue  for  damages,  the  company  would 
support  her  and  her  three  children  (all  then  minors)  during  her  life, 
and  in  the  event  of  her  death  before  the  majority  of  the  youngest 
child,  to  support  the  children  until  then.  This  contract  was  held  to 
be  within  the  statute  as  one  not  to  be  performed  within  a  year,  the 
court  drawing  a  distinction  between  the  case  at  bar  and  cases  of 
contract  to  support  a  person  during  life;  in  the  latter  class  of  cases 
the  contract  being  fully  performed  on  the  happening  of  the  death 
within  a  year,  whereas  in  the  former  the  death  of  the  widow  and 
the  youngest  child  before  the  latter  came  of  age  would  have  the 
contract  not  fully  performed,  but  defeated. 

In  Goodrich  v.  Johnson,  66  Ind.  258,  a  verbal  agreement  between 
the  mother  and  the  putative  father  of  a  bastard  child  that  the  father 
should  support  the  child  until  majority  was  held  to  be  an  agreement 
which  by  its  express  terms  was  not  to  be,  and  could  not  be,  per- 
formed within  one  year  from  the  making  thereof.  It  was  a  continu- 
ing promise,  extending  through  the  period  of  twenty-one  years  from 
the  making  thereof,  and  was  not  to  be  fully  performed  until  after 
the  lapse  of  all  those  years. 

In  its  facts  the  above  case  is  similar  to  that  of  Wooldridge  v. 
Stern,  42  Fed.  311,  9  L.  K.  A.  129,  but  squarely  conflicts  with  that 
and  kindred  cases  in  the  conclusion  reached. 

d.  Agreements  in  Restraint  of  Trade.— Similar,  in  some  respects, 
to  the  agreements  we  have  just  been  considering,  are  contracts  iu 
restraint  of  trade,  so  called,  agreements  not  to  carry  on  a  certain 
business  or  profession  in  a  particular  locality,  either  for  a  number 
of  years,  or  indefinitely.  Such  contracts  are  not  within  the  statute 
of  frauds,  as  in  Blanchard  v.  Weeks,  34  Vt.  589,  where  the  defend- 
ant stipulates  that  he  would  "refrain  from  the  practice  of  medicine 
and  surgery  at  Mclndoes  Falls,  while  the  plaintiff  should  reside  ami 
practice  medicine  and  surgery  at  said  ^Iclndoes  Falls,  foreNcr." 
"This   stipulation,"   said   the   court,   "in   its   character   is   strictly   per- 
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sonal,  to  be  performed  by  the  defendant  himself,  and  one  which  can 
never  bg^ome  binding  upon  his  representatives,  or  any  other  person. 
It  is  not  to  be  performed  by  any  active  agency  of  the  defendant, 
but  only  requires  a  passive  acquiescence  in  its  provisions.  It  is  bind- 
ing upon  the  defendant  while  he  lives,  but  at  his  death  all  obligation 
terminates;  the  end  sought  to  be  attained  by  it  is  fully  accomplished, 
and  the  contract  is  then  performed.  Although  the  expressions  are  that 
the  defendant  will  refrain  from  the  act  forever,  it  is  but  saying  that 
he  will  not  do  the  act,  the  obligation  of  which  ceases  at  his  death. 
It  is  a  contract,  therefore,  to  be  performed  during  the  life  of  the 
defendant,  and  if  not  violated  during  his  lifetime,  is  fully  performed 
at  his  death."  The  conclusion  followed  that  the  contract,  being  one 
that  was  to  be  performed  during  the  lifetime  of  the  contracting 
party,  was  not  within  the  statute  of  frauds,  ttfe  court  upon  this  point 
following  the  rule  established  by  the  cases  heretofore  cited  involving 
contracts  contingent  upon  life. 

So,  in  Doyle  v,  Dixon,  97  Mass.  208,  93  Am.  Dec.  80,  an  agree- 
ment by  the  defendant  not  to  go  into  the  grocery  business  in  a  cer- 
tain city  for  five  years  was  held  not  to  be  within  the  statute,  the 
court  (Gray,  J.)  saying:  "It  is  well  settled  that  an  oral  agreement 
which  according  to  the  expression  and  contemplation  of  the  parties 
may  or  may  not  be  fully  performed  within  a  year  is  not  within  that 
clause  of  the  statute  of  frauds  which  requires  any  'agreement  not 
to  be  performed  within  one  year  from  the  making  thereof  to  be  in 
writing  in  order  to  maintain  an  action.  An  agreement,  therefore, 
which  will  be  completely  performed  according  to  its  terms  and  in- 
tention if  either  party  should  die  within  the  year  is  not  within  the 
statute.  Thus  in  Peters  v.  Westborough,  19  Pick.  (Mass.)  364,  31 
Am.  Dec.  142,  it  was  held  that  an  agreement  to  support  a  child  until 
a  certain  age  at  which  the  child  would  not  arrive  for  several  years 
was  not  within  the  statute,  because  it  depended  upon  the  contingency 
of  the  child's  life,  and,  if  the  child  should  die  within  one  year,  would 
be  fully  performed.  On  the  other  hand,  if  the  agreement  cannot  be 
completely  performed  within  a  year,  the  fact  that  it  may  be  termi- 
nated or  further  performance  excused  or  rendered  impossible  by  the 
death  of  the  promisee  or  of  another  person  within  a  year  is  not  suffi- 
cient to  take  it  out  of  the  statute.  It  was  therefore  held  in  Hill  v. 
Hooper,  1  Gray  (Alass.),  131,  that  an  agreement  to  employ  a  boy 
for  five  years  and  to  pay  his  father  certain  sums  at  stated  periods 
during  that  time  was  within  the  statute;  for  although  by  the  death 
of  the  boy  the  services  which  were  the  consideration  of  the  promise 
would  cease,  and  the  promise  therefore  be  determined,  it  would  cer- 
tainly not  be  completely  performed.  So  if  the  death  of  the  promisor 
within  the  year  would  merely  prevent  full  performance  of  the  agree- 
ment, it  is  within  the  statute;  but  if  his  death  would  leave  the  agree- 
ment completely  performed  and  its  purpose  fully  carried  out,  it  is 
not.  It  has  accordingly  been  repeatedly  held  by  this  court  that  an 
agreement  not  hereafter  to  carry  on  a  certain  business  at  a  particular 
place  was  not  within  the  statute,  because,  being  only  a  personal 
eiij^agement  to  forbear  doing  certain  acts,  not  stipulating  for  any- 
thing beyond  the  promisor's  life,  and  imposing  no  duties  upon  his 
legal  representatives,  it  would  be  fully  performed  if  he  died  within 
the  year:  Lyon  v.  King,  11  :Met.  (\Iiiss.)  411,  45  Am.  Dec.  219; 
Worthy  v.  Jones,  11  Gray   (Ma.-^s.),  H58,  71  Am.  Dec.  696.     An  agree- 
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ment  not  to  engage  in  a  certain  kind  of  business  at  a  particular 
place  for  a  specified  number  of  years  is  within  the  same  principle; 
for  whether  a  man  agrees  not  to  do  a  thing  for  his  life  or  never  to 
do  it,  or  only  not  to  do  it  for  a  certain  number  of  years,  it  is  in  either 
form  an  agreement  by  which  he  does  not  promise  that  anything  shall 
be  done  after  his  death,  and  the  performance  of  which  is  therefore 
completed  with  his  life.  An  agreement  to  do  a  thing  for  a  certain 
time  may  perhaps  bind  the  promisor's  representatives,  and  at  any 
rate  is  not  performed  if  he  dies  within  that  time.  But  a  mere  agree- 
ment that  he  will  himself  refrain  from  doing  a  certain  thing  is  fully 
performed  if  he  keeps  it  so  long  as  he  is  capable  of  doing  or  refrain- 
ing. The  agreement  of  the  defendant  not  to  go  into  business  again 
at  Chicopee  for  five  years  wag  therefore  not  within  the  statute  of 
frauds." 

Similar  parol  agreements  have  been  upheld  in  the  following  cases: 
Hampton  v.  Caldwell  (Ark.),  129  S.  W.  816;  Hall  v.  Solomon,  61 
Conn.  476,  29  Am.  St.  Rep.  218,  23  Atl.  876;  Hill  v.  Jamieson,  16  Ind. 
125,  79  Am.  Dec.  414;  O'Neal  v.  Hines,  145  Ind.  32,  43  N.  E.  946; 
Wolverton  v.  Bruce,  6  Ind.  Ter.  135,  89  S.  W.  1018;  Dickey  v.  Dickin- 
son, 105  Ky.  748,  88  Am.  St.  Eep.  337,  49  S.  W.  761;  Foster  v.  Mc- 
O'Blenis,  18  Mo.  88;  Blanding  v.  Sargent,  33  N.  H.  239,  66  Am.  Dec. 
720;  Slocumb  v.  Seymour,  7  Ohio  Dec.  563;  Eichardson  v.  Pierce,  7 
R.  I.  330;  Zanturjian  v.  Boornazian,  25  E.  I.  151,  55  Atl.  199;  Erwin 
v.  Hayden  (Tex.  Civ.  App.),  43  S.  W.  610. 

e.  Time  Enlarged  or  Abridged  by  Contingency, — Where  it  appears 
tliat  the  time  of  performance  of  a  contract  is  either  enlarged  or 
abridged  by  the  option  of  the  parties  or  some  other  contingency,  the 
exercise  of  which  option  or  the  happening  of  which  contingency  will 
bring  the  performance  of  the  contract  within  the  statutory  year,  such 
contract  does  not  fall  under  the  condemnation  of  the  statute  of  frauds. 
Thus  in  Phoenix  Ins.  Co.  v.  Ireland,  9  Kan.  App.  644,  58  Pac.  1024, 
a  parol  agreement  that  a  fire  insurance  policy  should  be  renewed 
from  year  to  year,  such  agreement  to  be  terminable  at  any  time  upon 
notice  by  either  party  thereto,  is  not  void  under  the  statute;  nor 
is  a  verbal  agreement  to  teach  school  for  a  year  with  the  option 
of  a  further  term  of  one  year  at  the  same  salary:  Smith  v.  Conlin, 
19  Hun  (N.  Y.),  234;  nor  a  salesman's  contract  which  was  to  last 
eight  months,  but  could  be  extended  by  mutual  consent:  Brigham  v. 
('arlisle,  78  Ala.  243,  56  Am.  Eep.  28;  nor  a  verbal  contract  between 
two  parties,  made  in  November,  whereby  one  of  them  agrees  to  pro- 
cure consignments  of  goods  to  the  other  for  one  year  from  the  first 
(lay  of  December,  and  the  other  agrees  to  pay  a  commission  on  such 
consignments,  but  such  contract  permits  either  party  to  terminate 
it  in  the  following  June:  Blake  v.  Voigt,  134  N.  Y.  69,  30  Am.  St. 
Hep.  622,  31  N.  E.  256;  nor  an  agreement  by  which  the  defendant 
agreed  to  buy  certain  shares  of  stock  and  sell  them  to  the  plaintiff 
at  a  certain  price,  the  plaintiff  to  take  the  same  at  the  end  of  three 
years  from  the  date  of  the  agreement,  but  with  the  right  to  take 
tiie  stock  at  any  time  prior  to  the  expiration  of  the  three  years: 
Seddon  v.  Eosenbaum,  85  Va.  928,  9  S.  E.  326;  nor  an  agreement  by 
which  the  defendant  was  to  furnish  certain  water-power  to  a  gas 
company  for  a  term  of  ninety-nine  years,  but  which  contained  a  stipu- 
lation permitting  the  giis  company  to  terminate  the  contract  on  three 
months'    notice,   provided    its    business   proved    unprofitable:    Johnston 
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T.  Bowersock,  62  Kan.  148,  61  Pac.  740;  nor  an  agreement  whereby 
an  oil  company  agreed  to  furnish  oil  to  the  plaintiff  on  certain  terms 
for  five  years,  "or  so  long  as  he  should  remain  in  business"  at  a  cer- 
tain place:  Standard  Oil  Co.  v.  Denton,  24  Ky.  Law  Kep.  906,  70  S. 
W.  282;  nor  an  agreement  "to  continue  as  long  as  the  parties  are 
mutually  satisfied":  Greene  v.  Harris,  9  R.  I.  401;  nor  a  verbal  agree- 
ment whereby  the  plaintiff  was  to  deliver  to  the  defendant,  on  the 
line  of  its  road,  cross-ties,  trestle  timber,  and  wood  to  be  inspected 
ones  a  month,  and,  if  received,  to  be  paid  for  at  certain  prices,  which 
agreement  was  to  continue  until  the  plaintiff  was  notified  to  stop: 
Walker  v.  Wilmington  C.  &  A.  R.  Co.,  26  S.  C.  80,  1  S.  E.  366;  nor 
an  agreement  whereby  B  is  to  engage  in  the  business  of  selling  organs 
manufactured  by  A  and  is  to  introduce  them  into  use  in  a  given  ter- 
ritory, the  arrangement  to  continue  "so  long  as  either  party  choose," 
and  till  the  party  desiring  to  put  an  end  to  it  shall  give  to  the  other 
reasonable  notice  of  his  purpose  to  terminate  the  arrangement:  Ster- 
ling Organ  Co.  v.  House,  25  W.  Va.  64;  nor  an  agreement  upon  the 
sale  of  railroad  stock  to  repurchase  it,  in  case  the  road  is  not  built 
within  a  reasonable  time,  "not  exceeding  five  years":  Randall  v. 
Turner,  17  Ohio  St.  262.  For  further  illustrations,  see  Maxwell  v. 
Devalinger,  2  Penne.  (Del.)  504,  47  Atl.  381;  Scribuer  v.  Flagg  Mfg. 
Co.,  175  Mass.  536,  56  N.  E.  603;  Moore  v.  Fox,  10  Johns.  (N.  Y.)  244, 
6  Am.  Dec.  338;  Trustees  First  Baptist  Church  v.  Brooklyn  Fire  Ins. 
Co.,  19  N.  Y.  305;  Ward  v.  Hasbrouck,  169  N.  Y.  407,  62  N.  E.  434; 
Von  Kamen  v.  Roes,  65  Hun,  625,  20  N.  Y.  Supp.  548;  Southwell  v. 
Beasley,  5  Or.  143,  458;  New  York  &  T.  Land  Co.  v.  Dooley,  33  Tex. 
Civ.  App.  036,  77  S.  W.  1030;  Aiken  v.  Nogle,  47  Kan.  96,  27  Pac.  825. 

f.  Agreements  Determinable  by  Contingency. — If  an  agreement 
cannot,  according  to  its  terms,  be  completely  performed  within  a  year, 
the  fact  that  it  may  be  terminated,  or  further  performance  excused 
or  rendered  impossible,  by  the  happening  of  some  contingency  within 
a  year,  is  not  suflicient  to  take  it  out  of  the  statute  of  frauds:  Patten 
v.  Hicks,  43  Cal.  509;  Harris  v.  Porter,  2  Harr.  (Del.)  27;  Wilson  v. 
Ray,  13  Ind.  1;  Mallett  v.  Lewis,  61  Miss.  105;  Packet  Co.  v.  Sickles, 
72  U.  S.   (5  Wall.)   580,  18  L.  ed.  550. 

In  Browne  on  the  Statute  of  Frauds,  section  282,  the  rule  is  stated 
as  follows:  "Thus  a  contract  of  hiring  for  more  than  a  year  is  within 
the  statute,  althoivgh  it  be  stipulated  that  either  party  may  with- 
draw from  the  contract  before  the  expiration  of  the  year."  Then, 
after  quoting  a  number  of  cases,  the  learned  author  proceeds:  "In 
such  cases  as  those  just  cited,  it  cannot  be  said  that  the  agreement 
would  be  fully  performed  when  one  party  withdrew  from  the  con- 
tract of  hiring We  should  rather  say,  that  in  such  event,  the 

jierformance  of  the  agreement  according  to  its  terms  would  be  frus- 
trated." And  in  section  273:  The  statute  "means  to  include  any 
agreement  which  by  a  fair  and  reasonable  interpretation  of  the  terms 
used  by  the  parties,  and  in  view  of  all  the  circumstances  existing  at 
the  time,  does  not  admit  of  performance  according  to  its  language 
and  intention,  within  a  year  from  the  time  of  its  making." 

In  Wagniere  v.  Dunnell,  29  R.  I.  580,  73  Atl.  309,  17  Ann.  Cas.  205, 
an  agreement  was  held  to  be  within  the  statute,  under  which  the 
plaintiff  was  employed  for  a  period  of  three  years  from  its  date,  "or 
for  so  inucb  of  such  three  years  as  your  results  show  the  ability  that 
you  now  claim  to  be  able  to  give."     This  was  plainly   an  agreement 
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which  was  not  to  be  performed  within  a  year  from  the  making  of 
it,  said  the  court.  "It  is  established  by  the  gn*eat  weight  of  authority 
that  a  contract  for  a  definite  term  longer  than  a  year  is  not  excluded 
from  the  operation  of  the  statute  of  frauds  because  it  contains  a 
provision  enabling  either  party  to  put  an  end  to  the  contract  within 
a  year;  the  reasoning  of  the  courts  being  that  the  rescission  of  a 
contract  is  not  the  performance  of  it It  is  clear  that  the  par- 
ties intended  that  this  agreement  should  run  for  three  years,  and 
that  it  could  be  terminated  before  the  end  of  that  time  only  upon 
breach  by  one  party  or  the  other.  It  could  not  be  performed  in  ac- 
cordance with  its  terms  in  less  than  three  years,  and  if  brought  to 
an  end  sooner,  it  must  be  an  untimely  end  by  breach  and  not  by 
performance,  or  by  th«  exercise  of  an  implied  option  reserved  to  the 
defendant  in  case  results  should  not  'show  the  ability  that  you  now 
claim  to  be  able  to  give.' " 

So  in  Lapham  v.  Whipple,  49  Mass.  (8  Met.)  59,  41  Am.  Dec.  487, 
an  agreement  of  a  render,  upon  the  sale  o.f  a  patent  right,  to  repay 
the  consideration,  if  the  vendee  did  not,  within  three  years,  realize 
a  certain  amount  out  of  the  profits  of  such  patent  right,  was  held 
to  be  one  not  to  be  performed  within  a  year  from  the  time  it  was 
made,  and  therefore  within  the  provisions  of  th«  statute  of  frauds 
requiring  such  agreements  to  be  in  writing. 

In  Keller  v.  Mayer  Fertilizer  Co.  (Mo.  App.),  132  S.  W.  314,  the 
undertaking  of  the  plaintiff  was  to  deliver  to  the  defendant  at  certain 
prices  all  of  the  fat  and  refuse  which  he  might  accumulate  or  have 
until  a  period  extending  more  than  a  year  from  the  time  the  con- 
tract was  made.  It  was  contended  on  behalf  of  the  plaintiff  that  as 
he  might  not  accumulate  or  have  refuse  matter  during  the  latter 
part  of  this  period,  the  contract  was  susceptible  of  full  performance 
within  less  than  a  year,  and  for  this  reason  should  be  declared  one 
falling  without  the  influence  of  the  statute.  It  was  held,  however, 
that  the  contract  imposed  reciprocal  obligations,  and  that  while  it 
was  possible  for  the  plaintiff  to  perform  the  undertaking  in  less 
than  a  year  from  its  date  because  of  his  inability  to  accumulate  or 
have  the  material  for  delivery,  the  contract  was  nevertheless  one 
within  the  statute  of  frauds,  for  the  reason  that  it  purported  an 
obligation  which  required  the  defendant  to  accept  a  delivery  made  on 
the  very  last  day,  and  required  the  plaintiff  as  well  to  make  the 
•delivery  if  he  either  accumulated  or  had  any  of  the  material  re- 
ferred to, 

g.  Liability  Accruing  Within  Year  on  Ultra-year  Contracts. — 
Verbal  contracts  of  insurance  and  guaranty  extending  over  a  period 
in  excess  of  a  year  from  the  time  of  their  making  come  within  the 
ruling  in  the  principal  case,  Okin  v.  Selidor,  78  N.  J.  L.  54,  ante, 
p.  588,  78  Atl.  770.  While  these  contracts  in  terms  may  cover  a 
period  of  several  years,  yet,  since  the  liability  thereunder  may  accrue 
within  a  year,  and  the  obligor  thus  be  called  upon  to  perform  his 
contract  within  that  time,  the  contracts  are  not  within  the  statute 
of  frauds.  In  the  principal  case,  the  court  seems  to  place  an  unnec- 
essary limitation  upon  its  decision.  The  breach  upon  which  the  action 
was  brought  in  that  case  occurred  during  the  first  year  covered  by 
the  guaranty.  The  court  places  some  emphasis  on  that  fact,  even 
if  it  does  not,  indeed,  rest  the  entire  case  upon  it.  The  court  seems 
to  assume  that  an  action  for  breaches  occurring  after  the  first  year 
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would  be  barred  by  the  statute,  thereby,  as  it  seems  to  us,  confusing 
the  eanse  of  action — the  breach  of  the  contract — with  the  subject  of 
the  action — the  contract  itself.  Of  course,  any  consideration  of  pos- 
sible broaches  occurring  after  the  first  year  was  unnecessary  to  the 
decision  of  the  case,  but  as  the  court's  statement  as  to  the  effect 
of  the  statute  upon  actions  that  might  be  brought  for  such  breaches 
seems  to  be  at  variance  with  the  holding  in  similar  and  analogous 
cases,  such  a  statement  should  not  go  unchallenged.  A  contract,  so 
far  as  this  clause  of  the  statute  of  frauds  is  concerned,  is  either 
valid  or  void  (unenforceable)  at  the  time  it  is  made;  the  applica- 
tion of  the  statute  can  in  no  way  be  affected  by  what  takes  place 
afterward. 

In  American  Central  Ins.  Co.  v.  Leake,  31  Ky.  Law  Eep.  1016,  104 
S.  W.  373,  in  which  the  action  was  based  upon  a  verbal  insurance 
contract  for  more  than  a  year,  the  court  placed  its  decision  holding 
the  contract  valid  on  the  established  doctrine  that  "if  the  time  of 
performance  depends,  by  the  contract,  on  a  contingency  which  may 
happen  within  a  year,  the  case  is  not  within  the  statute,  although  the 
contingency  may  not  happen  within  the  year;  yet  as  it  may  happen 
in  that  period,  in  which  case  the  contract  is  to  be  then  performed, 
the  agreement  cannot  be  said  to  be  one  which  is  not  to  be  performed 
within  the  year."  And  further:  "If  the  performance  of  a  contract 
depends  upon  a  contingency  which  may  happen  within  a  year,  then 
it  is  not  within  the  statute,  although  that  contingency  may  not  in 
fact  happen  until  after  the  expiration  of  the  year,  and  although  the 
parties  may  not  have  expected  that  it  would  occur  within  that  period. 
It  is  sufficient  if  the  possibility  of  performance  existed":  See,  also, 
Wiebeler  v.  Milwaukee  Mechanics'  Mut.  Ins.  Co.,  30  Minn.  464,  16 
N.  W.  363. 

IV.    Part  Performance  of  Agreements. 

a.  In  General. — The  courts  in  some  instances  seem  to  have  con- 
fused the  fourth  section  of  the  statute  of  frauds  with  the  seventeenth. 
The  latter  section  affords  an  equivalent  for  the  writing  or  memo- 
randum in  a  delivery  and  receipt  of  a  part  of  the  goods  sold — in 
other  words,  a  part  performance  of  the  contract.  No  such  equivalent 
is  provided  for  in  the  fourth  section.  And  in  the  clause  of  that 
section  that  we  are  now  considering  the  validity  or  enforceableness 
lit  the  contract,  aside  from  the  writing  or  memorandum,  is  to  be 
sought  in  the  terms  of  the  contract  itself,  and  not  in  what  the  parties 
may  subsequently  do  in  the  performance  of  it.  True,  a  party  who 
has  partly  performed  such  a  contract,  or  parted  with  a  valuable 
consideration  on  the  strength  of  it,  is  not  to  be  left  without  relief. 
He  may  sue  at  law  on  a  quantum  meruit  or  quantum  valebat,  or  he 
may  go  to  the  court  of  equity  for  other  relief.  But  in  the  former 
oase  the  suit  would  not  be  upon  the  contract,  and  in  the  latter,  as 
equity  follows  the  law,  there  would  be  no  recognition  of  any  con- 
tractual rights.  The  contract  itself,  not  being  in  writing,  and  being 
one  not,  by  its  terms,  to  be  performed  within  a  year,  would  be  a 
nudum  pactum,  and,  as  such,  unenforceable:  See  Vose  v.  Strong,  4.1 
111.  A  pp.  98;  Berry  v.  Graddy,  58  Ky.  (1  Met.)  553;  Warner  v. 
Texas  P.  R.  Co.,  54  Fed.  922,  4  C.  C.  A.  673;  Union  Pac.  R.  Co.  v. 
McAlpine,  129  U.  S.  305,  9  Sup.  Ct.  Rop.  286,  32  L.  ed.  673;  Browne  on 
Am.  St.  Eep.,  Vol.  138 — 39 
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the  Statute  of  Frauds,  sec.  451;  2  Story's  Equity  Jurisprudence,  sees. 
759,  1522,  note  3. 

t.  Xntra/-year  Contracts. — It  is  but  an  application  of  the  rule  here- 
tofore stated  to  place  within  the  statute  of  frauds  all  such  verbal 
agreements  which  by  their  terms  extend  beyond  the  year,  although 
there  has  been  a  part  performance  of  their  provisions  within  one  year 
from  their  making:  Curtis  v.  Sage,  35  111.  22;  Lowman  v.  Sheets, 
124  Ind.  416,  24  N.  E.  351,  7  L.  B.  A.  784;  Herrin  v.  Butters,  20  Me. 
119;  Marey  v.  Marcy,  91  Mass.  (9  Allen)  8;  Sehultz  v.  Tatum,  35 
Mo.  App.  136;  Buckley  v.  Buckley,  9  Nev.  373;  Broadwell  v.  Getman, 
2  Denio,  87;  Kellogg  v.  Clark,  23  Hun,  393;  Drummond  v.  Burrell, 
13  Wend.  307;  Moore  v.  Vosburgh,  66  App.  Div.  223,  72  N.  Y.  Supp. 
696;  Gordon  v.  Niemann,  118  N.  Y.  152.  23  N.  E.  454;  Foote  v. 
Emerson,  10  Vt.  338,  33  Am.  Dec.  205;  Parks  v.  Francis,  50  Vt.  626, 
28  Am.  Rep.  517;  Sheldon  v.  Preva,  57  Vt.  263;  Jackson  Iron  Co. 
V.  Negaunee  Concentrating  Co.,  65  Fed.  298,  12  C.  C.  A.  636. 

On  the  other  hand,  where  there  has  been  part  performance  only 
within  a  year  of  a  contract  susceptible  of  full  performance  within 
the  year,  such  contract  is  not  within  the  statute:  Johnson  v.  Watson, 
1  Ga.  (1  Kelly)  348;  Degnan  v.  Nowlin,  5  Ind.  Ter.  312,  82  S.  W. 
758;  Ayotte  v.  Nadeau,  32  Mont.  498,  81  Pac.  145;  Dupignac  v. 
Bernstrom,  76  App.  Div.  105,  78  N.  Y.  Supp.  705;  Randall  v.  Turner, 
17  Ohio  St.  262;  McGinnis  v.  Cook,  57  Vt.  36,  52  Am.  Rep.  115; 
Birdsall  v.  Birdsall,  52  W^is.  208,  8  N.  W.  822. 

c.  Possibility  of  Performance  by  One  Party. — There  is  some  con- 
flict in  the  authorities  as  to  whether  the  statute  of  frauds  applies 
to  verbal  agreements  that  are,  by  their  terms,  susceptible  of  full 
performance  within  the  year  by  one  of  the  parties,  but  not  by  the 
other.  That  the  statute  does  not  apply  in  such  cases  is  held  in 
Ilaugh  v.  Blythe,  20  Ind.  24;  Mackey  v.  Thisler,  7  Kan.  App.  276, 
53  Pac.  767;  Langan  v.  Iverson,  78  Minn.  299,  80  N.  W.  1051;  Kendall 
V.  Garneau,  55  Neb.  403,  75  N.  W.  852;  Blanding  v.  Sargent,  33 
X.  H.  239,  66  Am.  Dec.  720;  Gee  v.  Hicks,  1  Rich.  Eq.  Cas.  (S.  C.) 
5;  Weatherford  etc.  Ry.  Co.  v.  Wood  (Tex.  Civ.  App.),  29  S.  W.  411; 
McDonnell  v.  Home  Bitters  Co.,  1  White  &  Wills.  Civ.  Cas.  Ct.  App., 
sec.  1159;  McClellan  v.  Sanford,  26  W^is.  595;  Donellan  v.  Read,  3 
Barn.  &  Adol.  899,  23  Eng.  Com.  L.  391,  110  Eng.  Reprint,  330; 
«heehy  v.  Adarene,  41  Vt.  541,  98  Am.  Dec.  623. 

The  statute  is  held  applicable  in  such  cases — and  logically  so,  as  it 
seems  to  us — in  Wilson  v.  Ray,  13  Ind.  1;  Whipple  v.  Parker,  29 
Mich.  369;  Broadwell  v.  Getman,  2  Denio,  87;  Pierce  v.  Paine,  28 
Vt.  34.  In  Broadwell  v.  Getman,  2  Denio,  87,  Beardsley,  J.,  remark- 
ing upon  the  case  of  Donellan  v.  Read,  3  Barn.  &  Adol.  899,  23  Eug. 
Com.  L.  391,  110  Eng.  Reprint,  330,  said:  "But  I  would  not  be 
understood  as  yielding  my  assent  to  the  principle  stated.  It  seems 
to  me  in  plain  violation  of  the  statute.  Every  verbal  contract  which 
is  not  to  be  performed  within  a  year  from  the  making  thereof  is 
declared  to  be  void.  Although  the  terms  of  the  agreement  may  re- 
quire full  performance  on  one  side  within  a  year,  I  do  not  see  how 
this  can  exclude  it  from  the  statute,  the  other  side  being  incapable 
(if  execution  until  after  the  year  has  elapsed.  The  agi(  oiiicnt  is 
entire,  and  if  it  cannot  be  executed  fully,  on  both  sides,  within  the 
year,  I  think  it  is  void.  What  dilTerence  does  it  make  tliat  one 
party   can,   while   the   other   cannot,   complete   the   contract    within   a 
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year?  Such  an  agreement  is  not,  in  terms,  excepted  from  the 
statute,  and  the  reason  for  the  enactment  applies  to  it  with  full 
force." 

And  in  Whipple  r.  Parker,  29  Mich.  3G9,  the  court  said:  "It  has 
sometimes  been  said  that  if  the  unwritten  contract  was  to  be  per- 
formed on  one  side  within  the  year,  especially  if  it  were  even  in 
fact  so  performed,  this  takes  the  contract  out  of  the  statute  as  to 
both,  though  the  other  party  was  not  to  perform  his  part  until  after 
that  period:  Donellan  v.  Eead,  3  Barn.  &  Adol.  899;  and  this  has 
been  followed  by  several  cases,  both  in  England  and  some  of  the 
United  States,  in  which  it  seems  to  have  been  intimated  that,  if  tiie 
consideration  was  actually  paid  by  one  party,  he  miglit  maintain  an 
action  on  the  verbal  contract  or  undertaking  of  the  other  party, 
though  that  was  not  to  be  performed  till  after  the  expiration  of  the 
year.  But  I  confess  my  inability  to  see  how  the  fact  of  the  con- 
sideration being  paid  down,  or  within  the  year,  or  yet  to  be  paid, 
affects  at  all  the  question  whether  the  defendant's  undertaking,  con- 
tract or  promise  sued  upon  was  to  be  performed  within  or  after  the 
year;  or  if  only  to  be  performed  after  the  expiration  of  the  year, 
how  the  action  can  be  maintained  against  the  'party  charged  thereby"; 
or,  under  our  statute,  how  the  contract  could  be  valid  and  the  defend- 
ant be  'charged  therewith,'  unless  that  portion  of  the  contract,  at 
least,  upon  which  his  obligation  arises,  is  in  writing.  To  hold  other 
wise  would,  it  seems  to  me,  be  a  direct  and  palpable  violation  of 
both  the  letter  and  purpose  of  the  statute,  and  a  clear  disregard  of 
the  considerations  and  policy  which  led  to  its  enactment.  Nor  can 
I  see  what  bearing  the  question  of  consideration  has  upon  this 
particular  point,  whether  the  action  can  be  maintained  upon  the 
special  contract  itself.  But  if  the  contract  has  been  executed  by 
the  other  party,  and  he  has  received  the  consideration,  and  accepted 
its  benefit,  an  action  may  be  maintained  against  him  for  the  benefit 
thus  conferred,  the  money,  property  or  value  thus  accepted  and  ap- 
propriated by  him;  not,  however,  upon  the  contract,  but  upon  the 
appropriate  common  counts  in  assumpsit,  and  upon  the  duty,  promise 
or  obligation  springing  from  the  property,  money  or  benefit  thus  con- 
ferred by  the  plaintiff  and  received  and  appropriated  by  the  de- 
fendant." 

V.     Computation  of  Period  of  Performance. 

In  computing  the  year  period  within  which  the  contract  must  be 
performed,  the  time  begins  to  run  from  the  day  the  contract  is 
made,  and  not  from  the  time  that  the  performance  of  it  is  entered 
upon.  In  determining,  therefore,  whether  or  not  agreements  fall 
within  this  clause  of  the  statute  of  frauds  it  often  becomes  important 
to  determine  the  exact  date  upon  which  they  were  entered  into. 
For  in  computing  the  time,  the  statute  is,  of  necessity,  strictly  con- 
strued. The  maxim  "De  minimis"  is  put  aside,  and  if  by  the  terms 
of  the  agreement  the  time  of  performance  exceeds  the  year  by  a 
single  day,  the  statute  applies  and  renders  the  agreement  unen- 
forceable. 

Thus  an  oral  agreement  made  on  the  31st  of  December,  for  ser- 
vices to  be  rendered  for  a  period  of  one  year,  which  is  to  terminate 
on  the  31st  of  December  of  tlie  following  year,  is  within  the  statute: 
Levison  v.  Stix.  10  Daly.  '229.  So  a  contract  of  hiring  for  the  term 
of   one  year,  to   commence    the   day   after   the   contract   is    made,   was 
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lield  in  Billington  v.  Cahill,  51  Hun,  132,  4  N.  Y.  Supp.  660,  to  be  a 
contract  not  to  be  performed  within  a  year  from  its  making. 

In  direct  conflict  with  this  case  seems  to  be  the  case  of  Dickson 
V.  Frisbee,  52  Ala.  165,  23  Am.  Eep.  565,  where  it  was  held  that  a 
verbal  agreement  made  on  the  twenty-first  day  of  December,  1870, 
for  a  year's  service,  commencing  on  the  day  following  and  ending 
December  22,  1871,  was  not  within  the  statute.  The  word  "year" 
as  used  in  the  statute,  said  the  court  in  this  case,  means  a  calendar 
year,  and  an  agreement  for  the  performance  of  a  year's  service  means 
a  year  to  commence  on  the  next  day.  "This  construction,"  said  the 
court  further,  "is  in  accordance  with  the  ordinary  rule  for  the  com- 
putation of  time,  which  excludes  fractions  of  a  day;  and  it  is  in 
harmony,  too,  with  section  14  of  the  Revised  Code,  which  provides 
that  in  computing  the  time  within  which  any  act  is  required  to 
be  done,  there  must  be  an  exclusion  of  the  first  day  and  an  inclusion 
of  the  last." 

An  oral  agreement  for  one  year  commencing  on  the  day  the  agree- 
ment is  made  is  not  within  the  statute,  for  it  will  not  be  presumed 
that  the  time  will  extend  to  a  period  that  will  invalidate  the  agree- 
ment, and  the  year,  therefore,  will  be  considered  as  expiring  on  the 
day  previous  to  the  date  corresponding  to  the  date  of  the  agreement: 
•Sanborn  v.  Fireman's  Ins.  Co.,  82  Mass.  (16  Gray)  448,  77  Am.  Dec. 
419;  Cox  v.  Albany  Brewing  Co.,  53  Hun,  634,  6  N.  Y.  Supp.  841. 
And  see,  also,  Ryan  v.  Kirchberg,  17  111.  App.  132. 

As  has  already  been  stated,  the  year  begins  to  run  from  the  date 
of  the  contract,  and  not  from  the  date  that  its  performance  begins, 
if  performance  is  postponed.  Thus  where  the  plaintiff  brought  suit 
upon  an  alleged  oral  agreement  made  between  herself  and  the  board 
of  trustees  of  a  college  on  June  6,  1907,  for  one  year,  the  word 
'"year"  was  held  to  mean  a  college  year,  and  not  a  calendar  year, 
and  to  end  with  "commencement"  day,  and  as  "commencement"  took 
jilace  on  June  11,  1908,  five  days  in  excess  of  a  year  from  the  date 
of  the  alleged  agreement,  the  contract  was  held  to  be  within  the 
statute,  although  the  services  were  performed  within  the  school  year 
from  September,  1907,  until  the  end  of  the  school  year  in  the  fol- 
lowing June:  Brookfield  v.  Drury  College,  139  Mo.  App.  339,  123 
S.  W.  86.  So  where  the  agreement  was  in  January  to  pay  for  the 
improvements  made  on  land  one  year  from  the  next  following  March, 
the  agreement  was  held  to  be  within  the  statute:  Lower  v.  Wiuters, 
7  Cow.  (N.  Y.)  263.  See,  also.  Sharp  v.  Khiel,  55  Mo.  97;  Blanek 
V.  Littell,  9  Daly,  268. 

The  case  of  De  Land  v.  Hall,  134  Mich.  381,  96  N.  W.  449,  admits 
of  an  interpretation  that  will  bring  it  in  conflict  with  the  abovo- 
cited  cases  on  the  point  of  postponement  of  performance.  In  this 
case  it  seems  that  the  contract  for  the  hire  of  the  plaintiff  as 
master  of  a  tug  for  "the  ensuing  season"  was  made  on  November 
14th,  the  season  for  the  current  year  having  closed  the  day  pre- 
vious. The  "season  of  navigation,"  however,  as  stipulated  by  coun- 
sel, defined  a  period  commencing  April  1st  and  ending  December 
r)th.  This  agreement  was  held  not  to  be  within  the  statute  of 
frauds.  Now,  if  the  performance  of  this  agreement  is  considered  as 
oommencing  on  November  14th,  immediately  after  the  previous  sea- 
son had  expired,  and  as  ending  on  November  13th  next  thereafter. 
1  lie  case  is  clear — the  statutory  year  for  performance  is  not  ex- 
ceeded.    But  if  the  performance  is  considered  as  beginning  on  April 
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1st  next  thereafter,  and  ending  December  5tli,  covering  the  "season 
of  navigation,"  as  agreed  upon  in  the  case,  then  the  statutory  year 
for  performance  is  exceeded  by  the  time  between  November  14tb;, 
the  date  of  the  agreement,  and  December  5th.  We  have  been  unable 
to  determine  from  a  reading  of  the  opinion  upon  which  "period  of 
performance"  the  court  bases  its  decision.  It  seems,  however,  to  be 
upon  that  of  the  "season  of  navigation,"  from  April  1st  to  December 
5th,  which  brings  the  case  in  conflict  with  all  the  cases  we  have 
examined  on  the  point  we  are  considering. 

The  time  consumed  in  negotiations  between  the  parties  prior  to 
the  time  of  the  actual  meeting  of  their  minds  upon  the  terms  of  the 
agreement  is  not  considered  in  determining  the  period  of  perform- 
ance: Franklin  Sugar  Co.  v.  Taylor,  37  Kan.  435,  15  Pac.  586;  East 
V.  Cayuga  Lake  Ice  Line,  66  Hun,  636,  21  N.  Y.  Supp.  887;  Lajos 
V.  Eden  Musee  Am,  Co.,  10  Misc.  Eep.  148,  30  N.  Y.  Supp.  916. 
Similarly,  a  contract  between  the  promoters  of  a  corporation  and  the 
plaintiff  by  which  he  was  to  serve  the  corporation  for  the  period 
of  one  year  after  its  organization,  which  contract  the  corporation 
subsequently  adopts,  is  not  within  the  statute,  if  to  be  performed 
within  a  year  from  the  date  of  the  adoption,  though  not  to  be  per- 
formed within  a  year  from  the  making  of  it  with  the  promoter;  for 
the  act  of  adopting  by  the  corporation  was  not  a  ratification  which 
related  back  to  the  date  of  the  contract  with  the  promoter,  but  was 
the  making  of  a  contract  as  of  the  date  of  the  adoption:  McArthur 
V.  Times  Printing  Co.,  48  Minn.  319,  31  Am.  St.  Eep.  653,  51  N.  W. 
216. 

Where  a  party  has  the  right  to  enter  upon  immediate  performance 
of  the  contract,  the  postponement  for  a  few  days  of  actual  perform- 
ance will  have  no  effect  upon  the  contract;  as  in  Sprague  v.  Foster, 
48  111.  140,  where  a  person  agreed  with  another  to  take  and  break 
a  pair  of  mules,  for  which  he  was  to  have  the  use  of  them  for  a 
year,  and  when  he  was  about  to  take  them  away,  it  was  thought  they 
would  not  lead  behind  his  buggy,  so  he  left  them  and  came  back 
for  them  several  days  later.  It  was  held  that  the  year  commenced 
presently  and  not  at  the  later   day. 

Where  the  contract  is  for  a  year,  but  something  remains  to  be 
done  after  the  expiration  of  the  year  before  there  can  be  a  right 
of  action  on  it,  the  contract  is  within  the  statute;  as  in  Shipley  v. 
Patton,  21  Ind.  169,  where  the  defendant  sold  a  horse  to  the  plaintiff 
and  warranted  that  it  should  be  sound  for  one  year  thereafter,  and 
agreed  that  if,  after  the  expiration  of  one  year,  the  horse  proved 
unsound,  he  would  take  it  back  and  pay  the  plaintiff  one  hundred 
dollars.  Here  the  plaintiff  had  something  to  do  in  order  to  entitle 
himself  to  recover,  viz.,  he  had  to  return  the  horse;  and  this  was 
not  to  be  done  until  after  the  expiration  of  the  year. 

The  last  cited  case  is  easily  distinguished  from  the  principal  case, 
Okin  V.  Selidor,  78  N.  J.  L.  54,  ante,  p.  588,  78  Atl.  770,  for  in  the 
latter  case  the  obligor  could  be  called  upon  to  make  his  guaranty  good 
within  a  year,  whereas  in  the  former  case  the  obligation  could  not 
accrue  until  after  a  year  had  elapsed. 
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CHESTER  V.  CAPE  MAY  REAL  ESTATE  COMPANY. 

[78  N.  J.  L.  131,  73  Atl.  836.] 

NUGLIGENCE — Injury  Occasioned  by  One   of  Two  Causes — 

Evidence. — In  an  action  to  recover  damages  for  the  death  of  the 
])laintiff's  intestate,  where  the  fact  is  that  the  injury  resulting  in 
death  was  occasioned  by  one  of  two  causes,  for  one  of  which  the 
defendant  is  responsible,  and  for  the  other  not,  the  plaintiff  must  fail 
if  his  evidence  does  not  show  that  the  injury  was  produced  by  the 
former,  or  if  it  is  just  as  probable  that  it  was  caused  by  one  a* 
by  the  other,     (pp.  614,  615.) 

(Syllabus  by  the  court.) 
Jolm  W.  Wescott,  for  the  plaintiff  in  error. 

J.  Spieer  Learning  and  Gaskill  &  Gaskill,  for  the  defendant 
in  error. 

^31  TRENCHARD.  J.  This  action  was  brought  by  the 
administratrix  of  Arthur  S.  Chester  against  the  Cape  May 
Real  Estate  Company  to  recover  damages  for  his  death,  caused 
by  asphyxiation  while  working  in  a  sewer. 

The  plaintiff's  intestate  was  working  for  the  Etter  Erect- 
ing Company.  This  company  was  constructing  a  sewer  for 
Cape  May  City  along  Beach  avenue,  in  that  city.  On  Au- 
gust 13,  1906,  the  day  of  the  accident,  the  sewer  was  still 
unfinished  and  had  not  been  turned  over  to  the  city.  The 
work  consisted  of  a  large  trunk  sewer  from  twenty-four  to 
thirty  inches  in  diameter,  which  began  at  a  manhole  at  Balti- 
more avenue  and  extended  westward  two  thousand  five  hun- 
dred or  three  thousand  feet,  at  a  depth  of  from  fourteen  to 
sixteen  feet  below  the  surface  of  the  ground.  The  land 
through  which  the  sewer  extended  was  meadow  or  marsh  laiul, 
which  had  been  ^'^^  filled  over  to  a  depth  of  four  feet  by 
sand  pumped  from  the  inlet  or  harbor.  Three  days  before 
the  accident  the  defendant  company  began  the  construction 
of  a  lateral  house  sewer,  which  opened  into  the  manhole  of  the 
trunk  sewer  at  Baltimore  avenue.  For  this  purpose  an  open- 
ing eight  inches  in  diameter  was  cut  in  the  manhole  al)out 
five  or  six  feet  below  the  surface  of  the  ground  into  wliieh 
the  lateral  pipe  was  inserted,  and  ditching  for  this  lateral 
sewer  was  carried  back  toward  the  house,  but  the  connection 
with  the  house  had  not  been  made  at  the  time  of  the  aceident. 
On  the  day  of  the  accident  the  plaintiff's  intestate  attempted 
to  plug  this  lateral  sewer  from  the  inside  of  the  manhole,  so 
as  to  i)revcnt  water  tlowing  into  the  trunk  sewer  through  this 
conne;-tion.  Almost  immediately  upon  entering  tlie  manhole 
for  that  pnrpose  tlie  ])h)intitf's  intes! ;ite  was  asphyxiated 
with  gas,  and  this  action  was  brought  to  recover  for  his  death. 
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The  trial  at  the  Cape  ISlay  circuit  resulted  in  a  verdict  for 
the  plaintiff,  and  the  defendant  obtained  this  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside. 

Aiuoui^  the  reasons  assiyned  for  a  new  trial  are  the  refusal 
•of  the  trial  judge  to  grant  the  defendant's  motions  to  nonsuit 
the  plaintiff  and  to  direct  a  verdict  for  the  defendant. 

These  motions  were  grounded  upon  the  reason  that  the  evi- 
dence failed  to  show  that  the  injury  resulting  in  the  death 
was  occasioned  by  negligence  upon  the  part  of  the  defendant. 

We  think  the  motions  should  have  been  granted. 

The  evidence  taken  at  the  trial  tended  to  show  that  the 
meadows  adjacent  to  the  sewers  generated  hydrogen  sulphite 
gas,  and  that  the  presence  of  such  deadly  gas  in  the  manhole 
caused  the  death  of  plaintiff* 's  intestate. 

It  was  the  contention  of  the  plaintiff  that  the  gas  was  in- 
troduced into  the  manhole  through  the  inlet  cut  by  the  de- 
fendant company,  which  inlet,  it  was  further  contended,  was 
made  unlawfully. 

Assuming,  but  not  deciding,  that  the  evidence  showed  that 
the  opening  was  made  in  the  manhole  without  authority,  we 
are  unable  to  find  from  the  evidence  that  the  opening  was  re- 
sponsible for  the  presence  of  the  gas. 

^^'^  It  must  be  conceded  that  the  plaintiff  was  bound  to 
show  something  more  than  that  the  defendant  was  possibly 
responsible  for  the  decedent's  death  in  order  to  entitle  him 
to  a  verdict.  It  was  incumbent  upon  the  plaintiff,  in  the  ab- 
sence of  direct  evidence  of  the  fact,  to  show  not  only  the  ex- 
istence of  such  possible  responsibility,  but  the  existence  of 
such  circumstances  as  would  justify  the  inference  that  the 
death  was  caused  by  the  wrongful  act  of  the  defendant,  and 
would  exclude  the  idea  that  it  was  due  to  a  cause  with  which 
the  defendant  was  unconnected:  Suburban  Electric  Co.  v. 
Nugent,  58  N.  J.  L.  658,  34  Atl.  1069,  32  L.  R.  A.  700 ;  Stumpf 
V.  Delaware  etc.  R.  R.  Co.,  76  N.  J.  L.  153,  69  Atl.  207 ;  Hous- 
ton V.  Traphagen,  47  N.  J.  L.  23.  And  this,  it  seems  to  us,  the 
plaintiff  has  not  done. 

The  verdict  for  the  plaintiff  necessarily  rests  upon  the 
theory  that  the  gas  found  its  way  into  the  sewer  through  the 
lateral  pipe  introduced  into  the  manhole  by  the  defendant, 
through  which  some  muddy  water  was  flowing  at  the  time  of 
the  accident.  But  we  think,  as  the  defendant  contended, 
that  the  evidence  demonstrated  tliat  it  was  at  least  equally 
probable  that  the  gas  came  from  the  open  "working  end"  of 
the  main  trunk  sewer,  which  rested  in  a  ditch  sixteen  feet 
deep,  which  ditch  w;is  at  tlie  time  or  shortly  before  the  ac- 
cident filled  with  walin-  1)y  reason  of  rainfall  and  temporary 
stoppage  of  pumpinu'.  It  was  made  to  appear  at  the  trial 
that  an  effort  Avas  made  to  kci^p  what  is  known  as  tlie  "work- 
ing end"  of  both  sewers  closed  when  not  laying  pipe,  but  the 
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evidence  indicates  that  the  closing  was  so  imperfect  in  both 
eases  that  both  gas  and  water,  if  present,  would  not  be  pre- 
vented from  entering  the  sewers.  The  evidence  also  shows 
that  the  gas  in  question  is  heavier  than  air,  and  was  always 
present  in  the  ditch  at  the  "working  end"  of  the  main  sewer, 
and  sometimes  in  the  sewer  itself;  that  the  gas  does  not  rise, 
but  moves  along  the  level  under  pressure  from  wind,  water 
or  the  like.  As  we  have  pointed  out,  the  main  sewer  was 
from  twenty-four  to  thirty  inches  in  diameter,  and  its  "work- 
ing end"  was  at  the  bottom  of  a  long  ditch  sixteen  feet  deep, 
and  by  reason  of  the  water  the  gas  there  is  certainly  shown 
to  have  been  under  heavy  pressure,  while,  on  the  other  hand, 
'^'*  the  lateral  sewer  was  but  eight  inches  in  diameter  and  its 
"working  end"  was  at  the  bottom  of  a  ditch  only  from  three 
to  five  feet  deep.  When  it  is  remembered  that  the  meadow 
proper,  which  is  said  to  have  generated  the  gas,  was  four  feet 
beneath  the  surface  of  the  ground,  it  will  be  seen  that  it  is 
at  least  equally  probable  that  the  gas  in  question  came  from 
the  ditch  at  the  "working  end"  of  the  main  sewer  as  that  it 
came  from  the  "working  end"  of  the  lateral  sewer. 

We  think,  therefore,  that  the  jury  could  have  attributed 
the  presence  of  the  gas  which  killed  the  plaintiff's  intestate 
to  other  causes  with  quite  as  much  reason  as  they  have  at- 
tributed it  to  the  act  of  the  defendant.  The  circumstances 
would  warrant  the  former  inference  quite  as  clearly  as  the  lat- 
ter. The  case  is  one,  we  think,  where  it  appears  that  the  pri- 
mary cause  of  the  injury  proceeded  from  one  of  two  sources, 
or  was  produced  by  one  of  two  agencies,  for  one  of  which  the 
defendant  might  be  responsible,  but  not  for  the  latter.  The 
plaintiff  must  fail  because  the  evidence  does  not  show  that  the 
injury  was  the  result  of  some  cause  for  which  the  defendant 
was  responsible :  Stumpf  v.  Delaware  etc.  R.  R.  Co.,  76  N.  J. 
L.  153,  89  Atl.  207;  Searles  v.  Manhattan  Rv.  Co.,  101  N.  Y. 
661,  5  N.  E.  66;  Ruppert  v.  Brooklyn  Heights  R.  R.  Co., 
154  N.  Y.  90,  47  N.  E.  971. 

The  rule  to  show  cause  will  be  made  absolute. 


For  Authorities  Bea/ring  upon  the  Decision  in  the  Principal  Case, 
Boe  Edgar  v.  Rio  Grande  Western  Ry.  Co.,  32  Utah,  330,  125  Am. 
St.  Rep.  867;  Scith  v.  Commonwealth  Electric  Co.,  241  111,  252,  132 
Am.  St.  Rep.  204. 
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^      LEVINE  V.  D.  WOLFF  &  COIMPANY. 

[78  N.  J.  L.  306,  73  Atl.  73.] 
WAREHOUSEMAN— Loss  of  Goods  by  Fire  Before  Storage. 

Where  a  warehouseman  takes  goods  to  store  and  keeps  them  on  a 
wagon  in  his  stable  for  two  days  and  nights  until  they  are  destroyed 
by  fire,  it  is  a  question  of  fact  whether  he  has  used  the  care  required 
by  law.     (p.  618.) 

Riker  &  Riker,  for  the  appellant. 
Philip  J.  Sehotland,  for  the  appellee. 

807  MINTURN,  J.  The  result  of  the  trial' of  this  action 
before  the  district  court  wa.s  that  the  court  found  as  facts 
that  the  plaintiff  contracted  with  defendant  company  "to 
store"  his  household  goods  for  a  monthly  consideration  to  be 
paid  to  the  defendant,  and  that  in  pursuance  of  this  contract 
the  defendant  company  carried  the  goods  upon  their  truck  to 
the  defendant's  stable,  where  the  w^agon  was  taken  in  and  al- 
lowed to  stand,  with  the  goods  loaded  thereon,  for  two  days 
and  nights,  and  while  thus  situated  a  fire  occurred  in  the 
stable  upon  the  second  night,  and  the  goods  were  thereby 
destroyed.  The  building  was  used  not  only  as  a  stable  and 
a  place  for  keeping  defendant's  wagons,  but  also  as  a  place 
to  keep  what  is  called  "pulled  goods,"  viz.,  chattels  sold  by 
defendant  upon  conditional  sales,  and  retaken  by  the  vendor 
for  noncompliance  with  the  conditions  of  sale.  These  ' '  pulled 
goods ' '  were  stored  in  wooden  compartments  in  the  stable ; 
some  were  injured  by  the  fire  and  some  damaged  by  water, 
but  none  was  destroyed,  and  all  were  subsequently  sold  as 
second-hand  goods. 

The  court  found  the  value  of  plaintiff's  goods  to  be  three 
hundred  dollars,  and  rendered  judgment  in  his  favor  for  that 
amount. 

The  case  presents  a  question  resolvable  under  the  law  of 
bailment,  and  the  liability  of  the  defendant  thereon  is  to  be 
determined  by  the  conclusion  reached  upon  the  facts  as  to 
whether  as  bailee  he  performed  the  duty  imposed  upon  him 
by  law  as  a  warehouseman. 

At  common  law,  since  Coggs  v.  Bernard,  2  Ld.  Raym.  909. 
this  duty  was  defined  to  be,  to  take  reasonable  care  of  the 
goods  intrusted  to  his  charge :  Story  on  Bailments,  444 ;  j\Ie- 
chanics'  &  T.  Ins.  Co.  v.  Kiger.  103  U.  S.  352,  26  L.  ed.  433. 

Section  21  of  chapter  133  of  the  Laws  of  1907,  entitled  "An 
act  concerning  warehouse  receipts  and  to  make  uniform  the 
law  relating  thereto,"  makes  no  change  in  this  respect  in  the 
common-law  doctrine,  and  is  merely  declaratory  thereof. 

It  has  been  held  that  within  the  purview  of  this  duty  is 
the  requirement  to  use  reasonable  care  to  provide  a  building 
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reasonably  fit  and  safe  for  storage:  Moulton  v.  Phillips,  10 
»o»  R.  I.  218,  14  Am.  Rep.  663;  Hickey  v.  Morrell,  102  N.  Y. 
454.  55  Am.  Rep.  824,  7  N.  E.  321;  Walden  v.  Finch,  70 
Pa.  460. 

It  is  to  be  noted,  also,  that  the  reasonable  care  contracted 
for  was  that  ordinarily  exercised  by  a  warehouseman  "to 
store"  the  plaintiff's  goods,  and  it  has  been  held  that  this 
duty  imposed  upon  the  warehouseman  such  care  and  diligence 
as  good  and  capable  warehousemen  are  accustomed  to  show 
under  similar  circumstances:  Lancaster  Mills  v.  Merchants' 
Cotton  Press  Co.,  89  Tenn.  1,  24  Am.  St.  Rep.  586,  14  S. 
W.  317. 

The  defendant  insists  that  because  its  own  goods  were 
stored  in  another  portion  of  this  stable,  the  reasonable  care 
required  of  it  by  law  was  furnished  by  storing  the  plaintiff's 
goods  in  the  same  place. 

Without  referring  to  the  implication  that  may  fairly  arise 
upon  the  facts  of  the  case,  that  the  plaintiff  when  he  con- 
tracted with  a  warehouseman  ' '  to  store ' '  his  goods  had  reason 
to  assume  that  a  stable  would  not  be  their  destination,  the 
adjudicated  cases  are  to  the  contrary  of  defendant's 
contention. 

Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld.  Raym.  909,  by  way 
of  obiter  afforded  a  basis  for  such  a  construction  of  the  law 
regarding  reasonable  care,  but  this  notion  has  been  exploded, 
and  the  true  rule  is  now  declared  to  be  that  if  the  bailee  uses 
the  same  care  in  regard  to  the  property  bailed  that  he  bestows 
upon  his  own,  it  is  but  evidence  tending  to  show  that  he  is 
not  guilty  of  gross  negligence,  or,  as  was  stated  in  one  case, 
it  is  merely  "an  argument  for  his  honesty":  Giplin  v.  Mi'- 
Mullen,  L.  R.  2  P.  C.  317. 

Apropos  of  this  contention,  Chief  Justice  Tindal  once  ob- 
serv^ed  that  to  fix  a  standard  of  liability  coextensive  with  the 
individual  judgment  would  make  it  as  variable  as  the  foot  of 
each  individual :  Vaughan  v.  Menlove,  3  Bing.,  N.  S.,  468 ; 
Doorman  v.  Jenkins,  2  Ad.  &  E.  256. 

When,  therefore,  the  plaintiff  proved  the  deliver^'  of  the 
chattels  in  good  condition  to  defendant,  and  their  destruction 
thereafter  by  fire  upon  defendant's  premises,  the  law  pre- 
sumes the  negligence  of  the  bailee  to  be  the  cause  of  tlie  loss. 
•^***'*  and  this  presumption  could  be  rebutted  only  by  affirma- 
tive proof  of  reasonable  care  upon  defendant's  part:  Jackson 
V.  IMcDonald,  70  N.  J.  L.  594,  57  Atl.  126. 

Therefore,  it  was  a  question  enti'pel}^  of  fact  whether  the 
storing  of  these  goods  in  defendant's  stable  upon  a  wagtm  for 
two  days  and  nights,  under  a  contract  with  defendant  as  a 
warehouseman,  to  use  such  reasonal>]e  care  in  storing  them  as 
men  in  that  line  of  business  usualiv  take  of  goods  committed 
to  their  care,  was  a  compliant-e  with  the  duty  thus  imposed 
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upon  this  defendant  by  law,  and  the  court  having  found  as  a 
fai't  that  it  was  not,  we  cannot  disturb  that  finding. 
The  judgment  is  affirmed. 


The  Buiy  of  Warehousemen  in  the  Care  of  Property  is  the  subject  of 
a  note  to  Carley  v.  Offutt  &  Blackburn,  136  Am.  St.  Kep.  212. 


ALCOTT  V.  PUBLIC  SERVICE  CORPORATION. 

[78  N.  J.  L.  482,  74  Atl.  499.] 

EVIDENCE  of  Prior  or  Subsequent  Condition  at  Place 
of  Accident. — In  an  action  for  damages  for  an  injury  claimed  to 
have  been  sustained  because  of  negligence  of  defendant  in  per- 
mitting a  dangerous  and  defective  condition  of  a  crossing  switch  be- 
tween street-car  tracks,  which  alleged  condition  should,  by  proper 
inspection,  have  been  discovered,  and,  by  proper  diligence,  have  been 
remedied,  evidence  of  the  same  condition  existing  within  a  reason- 
able time,  both  before  and  after  the  injury  sued  for,  is  admissible 
in  corroboration  of  evidence  that  such  condition  existed  at  the  time 
of  such  injury;  and  such  evidence  as  to  its  previous  existence  is  also 
available  to  show  its  persistence  for  such  a  length  of  time  that 
<lefendant.  with  due  diligence,  should  have  discovered  and  rectified  it. 
(pp.  620,  623.) 

(Syllabus  by  the  court.) 
John  TV.  Wescott,  for  the  plaintiff  in  error. 
Edward  Ambler  Armstrong,  for  the  defendant  in  error. 

4S2  PARKER,  J.  Judgment  in  favor  of  the  plaintiff  in 
error  was  reversed  in  the  supreme  court  on  the  ground  that 
the  proof  showed,  ^\athout  contradiction,  that  the  switching 
<levice  in  which  plaintiff's  wagon-wheel  seems  to  have  caught 
was  of  standard  pattern,  in  common  use,  and  had  been  prop- 
erly laid  and  inspected.  The  propriety  of  that  determina- 
tion is  now  before  us  for  review.  The  circumstances  of  the 
accident  are  set  forth  in  the  opinion  of  the  supreme  court 
and  need  not  be  here  repeated  in  detail. 

4js:;  -yy-g  ^.hink  that  court  erred  in  holding  that  the  evidence 
showed  proper  inspection  of  the  switch  so  conclusively  as  to 
remove  that  element  of  the  case  from  the  consideration  of  the 
jury.  A  legitimate  theory  of  the  causation  of  the  accident  is 
that  when  plaintiff  turned  his  horses  off  the  street-car  track 
and  the  front  wheels  of  the  heavy  omnibus  skidded  along  the 
track  without  leaving  it,  the  tire  of  the  right  wheel,  which 
was  eleven-sixteenths  of  an  inch  thick  and  projected  outward 
from  the  felloe  one-eighth  of  an  inch,  caught  under  the 
"butt,"  or  end  of  the  ])\pcp  known  a-s  the  mate.  Manifestly, 
this  could  not  have  happened  unless  the  mate  eitlier  was  or 
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was  capable  of  being  raised  above  the  main  rail  at  least  the 
thickness  of  the  tire.  That  this  fact  would  indicate  that  the 
appliance  was  in  bad  order  is  inferable  from  the  evidence  of 
one  of  the  witnesses  for  the  defendant  company,  who  testified 
that  the  mate  was  constructed  to  fit  closely  into  the  side  of 
the  rail  lapping  both  above  and  below  the  tram  or  horizontal 
tread,  with  a  play  of  one-eighth  of  an  inch  b^th  above  and 
below,  so  that  if  pressed  up  closely  against  the  under  side  of 
the  rail,  the  tongue  would  be  a  quarter  of  an  inch  above  th<i 
rail,  but  no  more.  If,  then,  it  was  raised  about  three-quarters 
of  an  inch,  as  the  jury  might  have  found  on  the  evidence,  an 
i  Inference  that  it  was  in  bad  order  was  clearly  permissible. 
There  was  other  evidence  to  the  same  effect.  The  plaintiff, 
far  example,  testified  that  the  "iron  and  all  was  raised";  that 
one  end  had  settled  and  the  other  end  had  raised;  that  the 
pavement  next  to  the  rail  was  in  bad  order. 

There  was  also  evidence  tending  to  show  that  the  switch 
was  out  of  order  some  days  prior  to  the  accident  in  question. 
This  evidence  was  objected  to  by  defendant,  and  an  exception 
that  was  taken  to  its  admission  will  be  dealt  with  presently. 
Taken  with  the  other  evidence,  a  jury  question  was  presented 
whether  the  switch  was  out  of  order  and  had  been  allowed  to 
become  so  by  negligence  of  the  defendant,  notwithstanding 
testimony  on  the  part  of  the  defendant  that  inspections  were 
reo"ularly  made  and  that  it  was  found  in,  good  condition. 

The  judgment  of  the  supreme  court,  reversing  the  trial 
court,  should'  therefore  be  reversed  unless  justified  by  some 
484  gjTor  at  the  trial  that  would  vitiate  the  judgment  in  the 
trial  court.  Two  points  are  urged  by  defendant  in  error: 
that  the  trial  court  admitted  testimony  of  other  accidents  at 
this  same  switch  shortly  before  and  shortly  after  the  accident 
to  plaintiff;  and  that  the  court  charged  in  effect  that  this 
testimony  might  be  considered  as  throwing  light  on  the  ques- 
tion whether  the  switch  was  out  of  order  at  the  time  of  the 
plaintiff's  accident.  It  is  claimed,  on  the  authority  of  Bob- 
bink  V.  Erie  R.  R.,  75  N.  J.  L.  913,  69  Atl.  204,  decided  by 
this  court,  that  the  testimony  was  improper,  and  that  the 
court  should  not  have  alluded  to  it  in  the  charge.  We  think 
that  the  weight  of  later  authority  and  the  better  reasoning 
favor  the  view  that  the  action  of  the  trial  court  was  proper. 
One  witness  testified  that  his  wagon  was  stopped  in  a  similar 
manner,  by  the  wheel  catching  in  the  switch,  some  thirteen 
days  before  plaintiff  had  that  experience.  Another  witness 
testified  that  three  days  after  the  accident,  as  a  result  of  his 
own  wagon  catching  in  the  switch,  he  examined  it,  and  his 
description  of  it  at  that  time  corresponded  closely  with  plain- 
tiff's description  of  it  at  the  time  of  the  accident  in  question. 
Profes-sor  AVigmore.  in  the  sixteenth  edition  of  1  Greenleaf 
on  Evidence,  81,  lays  down  the  doctrine  that  "where  the  mat- 
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ter  in  issue  is  the  existence  of  a  condition,  quality,  capacity, 
tenderlcy,  or  the  like,  of  an  inanimate  object — dangerousness, 
....  etc. — there  are  three  chief  modes  of  evidencing  this  cir- 
cumstantially. One  consists  in  showing  the  prior  or  subse- 
quent existence  of  the  condition,  and  thence  inferring  its  exist- 
ence at  the  time  in  question Still  another  consists  in 

showing  particular  instances  on  other  occasions  in  which  the 
quality,  tendency,  etc.,  of  the  thing  in  question  has  been 
exhibited  and  thence  inferring  the  general  existence  of  that 
quality,  etc The  natural  limitation  of  this  sort  of  evi- 
dence is  that  the  prior  or  subsequent  time  must  be  so  near  that 
nothing  may  be  supposed  to  have  occurred  to  cause  a  change ; 
and  the  distance  of  time  will  depend  entirely  on  the  thing 
whose  existence  is  in  question." 

He  adds  that  "in  evidencing  a  quality,  tendency,  capacity, 
etc.,  by  instances  of  its  effects  or  exhibitions  or  operations  on 
^^  other  occasions,  the  natural  and  logical  limitation  is  that 
the  evidential  instances  should  have  occurred  under  substan- 
tially the  same  circumstances  or  conditions  as  at  the  time  in 
question,  because  otherwise  they  might  well  be  attributed  to 
the  influence  of  some  other  element  introduced  by  the  differ- 
ing circumstances."  He  concedes  that  the  logical  objection 
to  this  sort  of  evidence  is  the  tendency  to  unfair  surprise  and 
confusion  of  issues;  that  in  addition,  the  tendency  of  the 
courts  has  been  to  exclude  this  class  of  evidence  in  cases  of 
deliberate  experiment  to  test  the  particular  quality,  and  in 
cases  where  it  has  been  sought  to  show  in  defense,  that  the 
place,  or  appliance,  or  what  not,  had  long  been  in  use  with- 
out accident,  and  ergo  must  be  safe.  Experimental  evidence 
was  excluded  in  Libby,  McNeill  &  Libby  v.  Scherman,  146  111. 
540,  37  Am.  St.  Rep.  191,  34  N.  E.  801 ;  and  the  plan  of  show- 
ing safety  by  previous  absence  of  accident  was  condemned  by 
our  supreme  court  in  Temperance  Hall  Assn.  v.  Giles,  33  N. 
J.  L.  260,  and  outside  of  this  state  in  such  cases  as  Bal- 
timore etc.  Turnpike  v.  Leonhardt,  66  Md.  70,  59  Am. 
Rep.  156.  5  Atl.  346,  Hodges  v.  Bearse,  129  111.  87,  21  N.  E. 
613.  Lewis  v.  Smith,  107  Mass.  834,  and  Beverly  v.  Boston, 
136  J\Iass.  366,  49  Am,  Rep.  37 ;  although  countenance  is  given 
to  it  in  Dougan  v.  Champlain  Transp.  Co.,  56  N.  Y.  1. 

The  learned  author  continues  (at  page  87)  :  "The  use  that 
has  come  most  into  controversy  is  that  of  other  injuries  at  a 
highway,  track  or  machine,  as  evidence  of  its  dangerous  char- 
acter, ....  the  doctrines  of  unfair  surprise  and  confusion 
of  issues  ....  have  been  thought  to  have  an  especial  bear- 
ing here;  and  for  some  time  ....  much  distrust  of  this  sort 
of  evidence  was  shown.  The  almost  universal  attitude  of  the 
courts  at  the  present  time,  however,  apart  from  minor  peeii- 
]i;irities,  is  to  admit  such  evidence,  subject  to  the  limitations 
;dready  described The  otlier  instances  of  injuries  thu.-s 
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offered  in  evidence  may  concern  defects  in  highways  or  de- 
fects in  railroad  tracks,  machines,  premises,  and  the  like." 

In  Collins  v.  Dorchester,  6  Cush.  396,  decided  in  1850,  it 
was  held  that  the  existence  of  a  defect  in  a  highway  claimed 
to  have  caused  injury  to  plaintiff  could  not  be  shown  by  evi- 
dence ^®"  of  a  similar  injury  to  another  person  at  the  same 
place.  The  doctrine  of  this  case  is  said  by  Professor  Wig- 
more  to  be  in  effect  repudiated  in  IMassachusetts.  and  the 
remarks  of  the  court  in  Bemis  v.  Temple,  162  Mass.  342,  38 
N.  E.  970,  26  L.  R.  A.  254,  seem  to  point  that  way.  At  all 
events,  the  admission  of  evidence  of  this  class  is  sup- 
ported by  such  cases  as  District  of  Columbia  v.  Amies,  107 
U.  S.  519,  2  Sup.  Ct.  Rep.  840,  27  L.  ed.  618,  decided  in  1883 , 
a  suit  for  injury  resulting  from  a  defective  sidewalk,  in  which 
evidence  of  other  accidents  at  the  same  place  was  held  proper 
as  showing  both  the  danger  of  the  place  and  notice  thereof  to 
the  defendant;  Louisville  etc.  R.  R.  Co.  v.  Wright.  115  Ind. 
378.  7  Am.  St.  Rep.  432,  16  N.  E.  145,  17  N.  E.  584,  involv- 
ing injuries  to  a  freight  brakeman  from  being  struck  by  an 
overhead  bridge,  in  which  evidence  of  similar  injuries  previ- 
ously occurring  was  permitted  to  show  notice  to  the  company 
of  the  danger;  Salem  Stone  etc.  Co.  v.  Griffin,  139  Ind.  141, 
38  X.  E.  411.  involving  a  similar  ruling,  and  City  of  Bloom- 
ington  V.  Legg,  151  111.  9,  42  Am.  St.  Rep.  216,  37  N.  E.  696, 
a  highway  case,  in  which  evidence  of  similar  accidents  was 
permitted  both  as  to  notice  and  to  show  the  dangerous  char- 
acter of  the  place  in  question.  In  Baird  v.  Daly,  6S  N.  Y. 
547,  plaintiff's  scow  was  partly  swamped  while  in  tow  of 
defendant's  tug,  and  the  question  w'as  whether  it  was  the 
fault  of  the  scow  or  the  tug.  Plaintiff  testified  that  the 
scow  had  been  towed  before  safely  with  heavier  loads,  and 
it  was  held  error  to  overrule  questions  on  cross-examination 
tending  to  show  that  the  scow  had  previously  been  sunk 
by  accident.  In  Hoyt  v.  New  York  etc.  R.  R.,  118  N.  Y. 
399,  23  N.  E.  565,  plaintiff  claimed  that  he  had  been  thrown 
from  his  wagon  on  account  of  its  being  partially  tipped 
over,  owing  to  a  hole  negligently  allowed  to  remain  at  one 
of  the  railroad  crossings  of  defendant.  Offer  to  prove  that 
the  very  next  day  plaintiff's  w^agon  had  a  similar  accident 
at  another  place  where  there  was  no  hole,  and  that  as  an 
inference  from  this  the  trouble  was  not  with  the  crossing 
but  with  the  wagon,  was  overruled.  This  w^as  held  error, 
and  the  judgment  reversed,  the  court  advisedly  putting  the 
decision  "in  line  with  that  numerous  class  of  cases  that 
where  a  defect  is  shown  to  exist,  that  fact  may  be  strength- 
ened by  proof  of  other  and  similar  ■***'  effects  both  before 
and  after  the  effects  were  produced,  which  form  the  sub- 
ject of  the  trial";  citing  a  number  of  cases. 
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The  case  of  Darling  v.  Westmoreland,  52  N.  II.  401,  13 
Am.  Rep.  55,  is  cited  by  Professor  Wigmore  as  a  leading 
case.  It  was  a  suit  against  the  municipality  for  defect  in 
the  highway.  The  defect  alleged  was  a  pile  of  lumber  that 
was  likely  to  frighten  horses,  and  plaintiff's  claim  was  that 
his  horse  was  frightened  by  the  lumber  and  backed  off  a 
bridge  in  consequence.  Evidence  that  another  horse  had 
been  similarly  frightened  by  the  same  lumber  was  excluded. 
The  court,  in  a  long  opinion  by  Justice  Doe,  held  that  the 
exclusion  was  erroneous,  and  reversed  the  judgment,  inci- 
dentally criticising  the  rule  in  Collins  v.  Dorchester,  6  Cuslu 
396,  as  not  called  for  by  the  facts  in  that  case. 

Temperance  Hall  Assn.  v.  Giles,  33  N.  J.  L.  260,  has  been 
cited  in  a  number  of  our  later  decisions,  but  only  twice  on 
the  admissibility  of  evidence  as  to  the  occurrence  or  non- 
occurrence of  other  accidents  under  similar  circumstances — 
first,  in  Continental  Match  Co.  v.  Swett,  61  N.  J.  L.  457,  38 
Atl.  969,  where  it  was  distinguished  and  the  court  noted 
that  there  were  exceptions  to  the  rule  it  lays  down ;  the 
second  time  in  Bobbink  v.  Erie  R.  R.  Co.,  75  N.  J.  L.  913, 
69  Atl.  204.  already  cited.  In  the  Continental  Match  Com- 
pany case  it  was  held  in  the  supreme  court  that  the  dis- 
charge of  a  workman  for  incompetency  as  a  defense  to  an 
action  for  breach  of  contract  of  emploj^ment  might  be  sup- 
ported by  proof  that  his  work  in  another  factory,  with  sim- 
ilar materials  and  under  similar  circumstances,  was  unsatis- 
factory. The  precise  point  decided  in  Temperance  Hall 
Assn.  V.  Giles,  33  N.  J.  L.  260,  is  not  now  in  question,  anil 
we  are  not  required  to  decide  whether  it  was  rightly  de- 
cided in  that  aspect.  Bobbink  v.  Erie  R.  R.  Co.,  75  N.  J. 
L.  913,  69  Atl.  204,  is  also  clearl.y  distinguishable,  as  there 
was  no  claim  in  that  case  that  there  was  any  defect  in  the 
crossing  frog,  but  only  that  it  might  be  improved  upon,  and 
the  rejection  of  the  evidence  offered  to  show  this  was  based 
on  the  ground  that  the  rule  of  law  under  the  circumstances 
required  no  more  than  the  adoption  of  an  appliance  in  gen- 
eral use,  which  the  frog  in  question  was  conclusively  shown 
to  be. 

Reverting  to  the  case  at  bar,  we  are  of  opinion  that  the 
^***  evidence  of  a  similar  accident  at  the  same  place  some 
few  days  before  was  proper  both  as  supporting  the  plain- 
tiff's evidence  as  to  the  condition  of  the  switch  at  the  time 
of  his  accident,  and  as  tending  to  show  that  that  condition 
had  persisted  so  long  that  with  proper  care  and  inspection 
it  should  have  been  remedied  before  the  plaintiff  sustained 
his  injury,  and  that  as  to  the  evidence  of  its  similar  condi- 
tion two  or  tliree  days  afterward,  this  was  justified  as  cor- 
roborative of  the  i)laintiff's  testimony  relative  to  that 
condition. 
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The  case  of  Annapolis  Gas  etc.  Co.  v.  Fredericks,  109  Md. 
595,  72  Atl.  534,  is  cited  against  the  admissibility  of  evi- 
dence as  to  later  conditions.  The  facts  as  stated  by  the 
court  were  that  a  live  electric  light  wire  was  strung  along 
the  side  of  a  bridge  over  the  water  and  at  a  distance  of  nine 
feet  five  inches  from  the  floor  of  the  bridge.  "The  evidence 
tended  to  show,"  says  the  opinion,  "that  the  wire,  as  orig- 
inally constructed,  was  properly  placed  and  located  as  to 
the  safety  of  the  public,  because  it  was  beyond  the  reach  of 
those  properly  using  the  bridge."  Plaintiff  was  on  the 
bridge  at  night,  and  in  grabbing  for  his  hat,  which  blew  off, 
he  seized  the  wire  and  received  a  shock.  The  court  said  it 
was  incumbent  on  him  to  show  by  competent  evidence  that 
the  wdre  sagged  at  the  time  of  the  accident  and  the  place  of 
the  injury,  and  that  evidence  that  he  had  visited  the  place 
the  next  day  and  found  the  wire  slack  was  inadmissible,  and 
that  this  was  no  evidence  that  it  was  slack  at  the  time  of  the 
accident.  We  cannot  agree  with  the  learned  court  on  this 
point.  The  fact  that  a  man  in  reaching  for  his  hat  which 
has  blown  off  reaches  an  electric  wire  normally  suspended 
over  nine  feet  up  in  the  air  seems  to  be  rather  satisfactory 
proof  that  the  wire  in  question  must  have  sagged  somewhat. 
This  being  so,  his  examination  the  next  day,  the  earliest  time 
when  he  could  see  it,  was  no  more  than  corroborative  of  the 
necessary  inference  from  the  occurrence  of  the  accident.  So 
in  the  case  at  bar,  the  evidence  of  an  accident  to  the  witness 
after  the  plaintiff's  accident  simply  led  up  to  the  investiga- 
tion made  by  such  witness  to  discover  what  caused  the  acci- 
dent to  himself,  and  was  thus  only  incidental  and  not  harm- 
ful ;  the  material  '**'*  part  of  his  evidence  was  that  he  found, 
on  examination  as  a  result  of  his  accident,  certain  conditions 
substantially  identical  with  those  that  plaintiff  testified  to, 
and  at  a  period  of  time  so  close  to  the  plaintiff's  accident, 
though  after  it,  that  an  inference  was  justified,  though  sub- 
ject to  contradiction  and  open  to  explanation,  that  the  same 
condition  obtained  at  the  time  plaintiff  was  injured.  There 
was  no  error,  therefore,  in  the  admission  of  this  testimony, 
and  as  it  was  properly  admitted,  it  follows  as  of  course  that 
comment  on  it  by  the  court  in  the  aspects  we  have  noted  was 
also  proper.  The  charge  of  the  court  on  this  point  was  as 
follows :  "  It  has  appeared  from  the  testimony  in  this  case 
that  other  accidents  have  occurred  at  this  place.  That  testi- 
mony was  introduced  not  for  the  purpose  of  showing  any 
liability  on  the  part  of  the  company  beyond  this  case,  but 
simply  as  it  might  throw  light  upon  the  question  of  whether 
this  track,  this  mate,  was  out  of  order  at  the  time  when  this 
accident  occurred,  because  the  jury  might  infer  that  if  an 
accident  occurred  just  before  or  just  after  this  occurred,  that 
there  must  be  something  wrong  with  the  track." 
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In  view  of  the  propriety  of  the  evidence,  this  was  unex- 
ceptionable. There  was  therefore  no  error  at  the  trial  in  any 
of  the  aspects  we  have  discussed,  and  no  other  point  has  been 
brought  before  us  for  review.  It  follows,  therefore,  that  the 
judgment  of  the  supreme  court  must  be  reversed  and  that  of 
the  circuit  court  affirmed. 


For  Authorities  Bearing  upon  the  Decision  in  the  Principal  Case, 
see  Xesbit  v.  Town  of  Garner,  75  Iowa,  314,  9  Am.  St.  Eep.  486; 
Florida  etc.  E.  R.  v.  Mooney,  45  Fla.  286,  110  Am.  St.  Rep.  73;  Hein- 
miller  v.  "Winston  Bros.,  131  Iowa,  32,  117  Am.  St.  Rep.  405. 


JOHNSON  V.  WEST  JERSEY  AND  SEASHORE  RAIL- 
ROAD COMPANY. 

[78  N.  J.  L.  529,  74  Atl.  496.] 

GABBIER — Stipulation  Against  Loss  by  Fire. — A  carrier  may, 
by  a  stipulation  in  its  bill  of  lading,  except  from  its  general  liability 
loss  by  fire  to  goods  while  in  transit.     (By  the  editor.)      (p.  626.) 

CABEIER — Loss  of  Goods  by  Fire — Evidence. — Upon  the  trial, 
based  upon  a  declaration  which  alleges  only  the  common-law  liability 
of  defendant  as  a  common  carrier,  by  reason  of  the  loss  of  plaintiff's 
goods  by  fire,  and  where  it  appeared  as  part  of  plaintiff's  case  that 
the  liability  was  qualified  by  the  introduction  of  a  bill  of  lading, 
by  the  terms  of  which  loss  "by  fire  or  by  flood"  excused  the  carrier 
from  performance,  held,  that  it  was  incumbent  upon  the  plaintiff 
to  show  as  a  basis  for  recovery,  not  only  a  loss  by  fire,  but  also  that 
tlic  fire  was  attributable  to  some  act  of  negligence  upon  defendant's 
part.     (pp.  626,  627.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Bourgeois  &  Sooy,  for  the  plaintiff  in  error. 
Jolin  J.  Crandall,  for  the  defendant  in  error. 

^29  MINTURN,  J.  The  case  presented  at  the  circuit  was 
upon  a  declaration  which  alleged  that  the  defendant  "under- 
took for  hire,  as  a  common  carrier,  to  transport  and  carry 
safely"  a  certain  stock  of  rags  delivered  to  it  by  the  plain- 
tiff, from  Atlantic  City  to  the  city  of  Philadelphia;  and  that 
having  failed  so  to  do,  its  common-law  liability  as  a  common 
carrier  attached. 

Upon  the  trial,  the  plaintiff  found  it  nwessary  to  introduce 
in  evidence  a  bill  of  lading  issued  to  her  by  defendant  at  the 
time  of  the  delivery  of  the  goods  for  transportation,  which, 
v.-hen  admitted,  was  found  to  contain  the  contract  of  the  par- 
ties, including  a  provision  which  changed  the  common-law 
status  of  the  carrier  from  that  of  an  insurer  as  presented  by 
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the  allegation  of  the  declaration  to  that  of  a  conlmon  carrier 
of  limited  liability.  The  bill  of  lading  provided  ^•'*^  inter 
alia  that  "every  service  to  be  performed  hereunder  shall  be 
subject  to  all  the  conditions  whether  printed  or  written 
herein  contained;  and  which  are  agreed  to  by  the  shipper, 
and  accepted  for  himself  and  assigns,  as  just  and  reasonable.'* 
Among  the  conditions  referred  to  was  the  following:  "No 
carrier,  or  party  in  possession  of  all  or  any  of  the  property 
herein  described,  shall  be  liable  for  any  loss  thereof  or  dam- 
age thereto,  by  causes  beyond  its  control ;  or  by  floods  or  by 
fire;  or  by  quarantine;  or  by  riots,  strikes  or  stoppage  of 
labor;  or  by  leakage,  breakage,  chafing,  loss  in  weight, 
changes  in  weather,  heat,  frost,  wet  or  decay;  or  from  any 
cause,  if  it  be  necessary,  or  is  usual  to  carry  such  property 
upon  open  cars." 

Upon  the  plaintiff's  case,  it  appeared  that  the  goods  in 
question  were  lost  by  fire  while  in  defendant's  car  at  Phil- 
adelphia, awaiting  delivery  to  the  consignee.  The  question 
of  variance  thus  presented  between  pleadings  and  proof  was 
not  pressed  at  the  trial,  but  the  parties  proceeded  with  the 
trial  upon  the  issue  thus  formulated.  The  defendant  at  the- 
close  of  plaintiff's  case  moved  for  a  nonsuit,  which  was  re- 
fused, and  the  case  was  submitted  to  the  jury,  who  returned 
a  verdict  for  the  plaintiff. 

We  are  of  the  opinion  that  the  nonsuit  should  have  been 
ordered.  Undoubtedly,  if  the  plaintiff  had  rested  upon  the 
allegations  of  her  declaration,  without  the  introduction  of  the 
contract,  the  defendant's  common-law  liability,  as  an  insurer, 
would  be  clear,  and  a  prima  facie  ease  would  have  been  estab- 
lished :  Mershon  v.  Hobensack,  22  N.  J.  L.  372 ;  Kinney  v.  Cen- 
tral R.  R.,  34  N.  J.  L.  273. 

But  the  introduction  of  the  bill  of  lading  limiting  defend- 
ant's liability,  by  excepting  therefrom  loss  sustained  in  tran- 
sit by  "flood  or  by  fire,"  changed  the  issue,  by  imposing  upon 
the  plaintiff  the  burden  of  showing  that  the  fire  in  question 
was  due  to  the  defendant's  want  of  due  care.  That  a  com- 
mon carrier  may  thus  limit  its  liability  has  been  determined 
bv  this  court:  Russell  v.  Erie  R.  R.,  70  N.  J.  L.  808,  59  Atl. 
150,  67  L.  R.  A.  433,  1  Ann.  Cas.  672;  Atkinson  v.  New  York 
Transfer  Co.,  76  N.  J.  L.  608,  71  Atl.  278. 

That  it  may  except  from  its  general  liability  loss  by  fire  to 
r,M  goods  while  in  transit,  and  that  such  exception  is  not  un- 
reasonable, has  l)een  determined  by  the  United  States  supreme 
court:  New  York  Central  Ry.  Co.  v.  Lockwood,  17  Wall.  357. 
21  L.  ed.  627;  Can  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  427,  24 
Sup.  Ct.  Rep.  G63,  48  L.  ed.  1053.  As  Avell  as  by  the  courts 
of  this  country  and  of  England:  Iloadley  v.  Northern  Transp. 
Co..  115  ]\rass.  304,  15  Am.  Rep.  106;  New  York  Central  etc. 
R.  R.  Co.  V.  Standard  Oil  Co.,  87  N.  Y.  486 ;  Colton  v.  Cleveland 
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&  P.  R.  R.  Co.,  67  Pa.  211,  5  Am.  Rep.  424;  Davis  v.  Central 
Vermont  R.  R.,  66  Vt.  290,  44  Am.  St.  Rep.  852,  29  AtL 
313;  Peek  v.  North  Staffordshire  Ry.,  10  H.  L.  Cas.  473; 
Hornthal  v.  Roanoke  etc.  S.  Co.,  107  N.  C.  76,  11  S.  E.  1049. 

The  effect  of  such  a  limitation  has  been  held  by  the  supreme 
court  of  this  state,  in  a  case  involving  substantially  the  same 
characteristics  as  the  case  at  bar,  to  be  that  "the  mere  non- 
delivery and  proof  of  loss  by  fire  did  not  make  out  the  case 
of  the  plaintiff;  which,  in  view  of  the  contract  of  carriage, 
must  rest  upon  the  negligence  of  the  carrier  wdth  respect  to 
the  loss  by  fire.  Such  negligence  not  appearing  in  the  testi- 
mony of  either  party,  the  defendant  was  entitled  to  a  judg- 
ment": Michaels  v.  Adams  Express  Co.,  71  N.  J.  L.  41,  59 
Atl.  142.  That  such  is  the  rule  sanctioned  by  the  general 
trend  of  authority  is  abundantly  apparent:  Coke's  Note  to 
Southcote's  Case.  4  Coke,  83;  Hyde  v.  Trent.  Nav.  Co..  5 
Term  Rep.  389 ;  Davis  v.  Wabash  etc.  R.  R.  Co.,  89  Mn.  340, 
1  S.  AV.  327 ;  Porter  v.  Chicago  etc.  R.  R.  Co.,  20  111.  407,  71 
.  Am.  Dec.  286 ;  Moore  v.  Michigan  Central  R.  R.,  3  Mich.  23 ; 
Story  on  Bailment,  549;  Hutchinson  on  Carriers,  354;  6  Cyc. 
386,  and  cases. 

For  this  reason  the  motion  to  nonsuit  should  have  been 
granted,  and  the  judgment  below  is  therefore  reversed. 


The  Eifect  of  a  Stipulation  in  a  Bill  of  Lading  Against  Liahility  for 
loss  by  fire  is  discussed  in  the  note  to  Chicago  etc.  By.  Co.  v.  Calumet 
etc.  Farm,  88  Am.  St.  Kep.  103. 

In  the  Absence  of  a  Special  Contract  Limiting  His  Liability,  a  car- 
rier must  affirmatively  show  that  loss  of  goods  shipped  was  caused 
by  some  cause  for  which  he  was  not  responsible,  as  by  the  act  of 
God  or  the  public  enemy,  in  order  to  avoid  liability,  but  where  there 
is  a  limited  liability  contract,  and  the  loss  falls  within  one  of  the 
excepted  causes,  the  burden  of  proof  is  upon  the  shipper  to  show 
negligence  on  the  part  of  the  carrier:  Nashville  etc.  Ey.  Co.  v.  Stone, 
112  Tenn.  348,  105  Am.  St.  Eep.  955.  See,  in  this  connection,  Lehman, 
Stern  &  Co.  v,  Morgan's  etc.  Co.,  115  La.  1,  112  Am.  St.  Rep.  2.59; 
Greene  v.  Louisville  etc.  R.  E.  Co.,  163  Ala.  138,  136  Am.  St.  Eep.  G7. 


SCHLESSINGER   v.    FOREST    PRODUCTS    COJ^IPANY. 

[78  N.  J.  L.  637,  76  Atl.  1024.] 

COEPORATION— Estoppel   to   Deny  Authority   of  Agent.— In 

order  that  a  corporation  may  be  bound  by  the  acts  of  one  as  its 
agent,  eittier  upon  the  ground  of  an  implied  authority  or  of  estoppel, 
it  must  apjioar  that  the  corporation  is  chargeable  with  notice  of  the 
acts  or  omissions  relied  upon  to  establish  such  implied  authority  or 
estoppel,      (p.  GHO.) 

CORrORATION— Implied    Authority    of     Agent — Notice.— No- 
tice to  the  person  wlio   is   alleged   lu   have   acted  as  agent   for  a  cor- 
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poration  is  not  such  notice  to  the  corporation  as  will  suflSce  to  bind 
it  to  third  persons  upon  the  ground  of  implied  authority  to  him  to 
act  as  such  agent  or  upon  the  ground  of  estoppel,     (p.  630.) 

AGENCY. — The  Doctrine  of  Ratification  is  not  Applicable  to 
a  case  where  the  person  who  makes  the  contract  was  not  at  the  time, 
and  did  not  profess  or  assume  to  be,  acting  on  behalf  of  a  principal, 
(p.  631.) 

ASSIGNMENT  of  Contract  for  Purchase  of  Goods  to  be  Manu- 
factured.— Where  a  contract  for  the  purchase  of  goods  to  be  manu- 
factured involves  "personal  confidence,"  it  is  not  assignable  by  the 
vendor,     (p.  633.) 

(Syllabi  by  the  court.) 

Albert  C.  Wall,  for  the  plaintiff  in  error. 

John  W.  Queen,  for  the  defendant  in  error. 

^^"^  SWAYZE,  J.  This  is  an  action  to  recover  commissions 
upon  a  sale  of  staves  said  to  have  been  made  by  the  defend- 
ant company  to  one  Gaffinel,  a  resident  of  France.  A  care- 
ful statement  of  the  facts  is  required  to  make  the  case  clear. 
Victor  E.  Freeman,  in  1905,  engaged  in  the  business  to  which 
the  present  defendant  afterward  succeeded.  He  proposed  to 
organize  a  corporation  to  take  over  his  business,  and  on  No- 
vember 4,  1905,  the  defendant  was  incorporated  in  New  York 
state.  The  certificate  named  Freeman,  Evans  and  Griffin,  the 
incorporators,  as  the  directors  for  the  first  year,  but  there  was 
no  formal  meeting  of  the  corporation  or  of  the  directors  until 
April  6,  1906.  Meantime  there  had  been  ^^*  negotiations  by 
correspondence  between  the  plaintiff  and  Freeman.  The 
plaintiff's  letters  were  addressed  to  the  defendant.  Free- 
man's replies  were  in  his  own.  name  on  stationery  bearing  the 
defendant's  name  as  a  heading.  These  negotiations  resulted 
in  a  contract  on  January  10,  1906,  embodied  in  a  letter,  of 
which  the  following  is  a  copy: 

"Gentlemen:  With  reference  to  previous  letters  touching 
the  question  of  commissions  upon  orders  for  staves  for  ex- 
port, which  letters  have  been  found  to  be  incorrect,  I  hereby 
cancel  all  those  previous  letters  and  conditions  of  same  as 
relating  to  this  subject,  and  in  lieu  thereof  I  beg  to  affirm 
that  I  am  to  pay  you  commission  upon  the  order  contracted 
with  ]\lr.  Christian  Gaffinel,  of  Cette,  France,  of  even  date, 
for  one  million  staves,  at  the  rate  of  one  and  one-half  dollar.^ 
(.$1.50)  upon  each  one  thousand  staves,  to  be  paid  at  the 
times  of,  and  in  proportion  to  the  periodical  part  shipments, 
upon  each  payment  by  the  consignee. 

"Very  trulv  vours. 

"VICTOR  E.  FREEMAN." 

Upon  the  same  day  a  contract  was  made  between  Freeman 
and  Gaffinel  for  the  sale  of  staves  to  be  manufactured.  This 
was  in  form  a  written  proposal  by  J'reeman  for  himself,  his 
lieirs  and  assigns,  to  sell  through  Schlessinger  and  deliver  to 
GatTincl  one  million  staves;  this  proposal  was  signed  by  Free- 
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man  individually  and  accepted  by  Gaffinel.  On  January 
11th,  Schlessinger  wrote  the  Forest  Products  Company  call- 
ing their  attention  to  the  fact  that  the  letter  of  January  10th 
referred  only  to  the  contract  for  one  million  staves,  and  that 
it  was  understood  that  if  any  further  sale  to  the  same  party 
should  be  made,  Schlessinger  should  be  entitled  to  his  com- 
missions on  that  sale.  There  was  evidence  justifying  a  find- 
ing that  this  was  assented  to.  A  subsequent  sale  was  made 
in  June,  1906,  which  took  the  form  of  a  written  contract  be- 
tween Freeman  individually  and  Gaffinel.  Gaffinel  afterward 
refused  to  recognize  anyone  but  Freeman  in  the  transaction. 
"^"  Only  a  portion  of  the  staves  was  ever  delivered,  and  the 
commissions  on  the  purchase  price  were  paid  by  Freeman, 
There  was  evidence  from  which  it  might  be  found  that  Free- 
man was  repaid  this  sum  by  the  defendant. 

On  April  6,  1906,  at  a  meeting  of  the  company,  it  was  re- 
solved to  proceed  to  carry  on  the  business  for  which  it  was 
incorporated.  Freeman  offered  to  transfer  his  business,  in- 
eluding  contracts  for  the  delivery  of  staves,  and  the  directors 
adopted  a  resolution  which  recited  that  it  was  the  intention 
of  the  incorporators  to  purchase  and  take  over  the  business 
now  being  carried  on  by  Freeman,  and  proceeded  to  accept 
his  offer  and  to  authorize  the  issue  of  stock  for  the  property 
to  be  transferred. 

The  learned  trial  judge  charged  the  jury  that  the  questions 
were  (1)  whether  the  contracts  for  the  staves  were  made  be- 
tween Gaffinel  and  the  company,  or  between  Gaffinel  and 
Freeman ;  (2)  whether  the  contract  for  commissions  was  be- 
tween Schlessinger  and  Freeman  or  between  Schlessinger  and 
the  defendant  company.  On  this  point  he  added:  "The  ques- 
tion resolves  itself  into  one  of  facts  as  to  the  intentions  of  the 
parties  who  were  involved  in  this  transaction.  The  question 
is  whether  it  was  the  intention  of  Schlessinger  and  of  Free- 
man, when  these  transactions  took  place,  that  the  company 
should  make  the  contract,  or  whether  it  was  the  intention  of 
Freeman  and  Schlessinger  that  Freeman  individually  should 
make  the  contract.  If  you  shall  determine  that  the  intention 
was  that  Freeman  should  be  bound,  then  of  course  the  company 
cannot  be  liable  and  the  verdict  would  have  to  be  for  the  de- 
fendant. It  is  only  when  you  shall  have  concluded  that  the 
intention  of  Freeman  was  to  act  for  the  company  in  perform- 
ance of  the  power  given  to  him  to  act  for  the  company  that 
the  plaintiff  can  recover." 

He  also  charged  that  if  Freeman  was  acting  for  himself, 
the  contract  would  be  considered  Freeman's  contract  and  not 
the  contract  of  the  defendant,  unless  the  company  at  some 
later  time  adopted  or  assumed  the  contract,  and  that  it  was 
for  the  jury  to  determine  whether  the  contract  was  that  of  the 
defendant   through    Freeman   as    agent,    or   whether    it   was 
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•**  adopted  by  the  defendant  subsequently  by  some  unequiv- 
ocal action. 

In  short,  the  p'  lintiff  was  allowed  to  recover  either  upon 
the  theop}'  of  an  orii,Mnal  agency  of  Freeman  or  a  subsequent 
adoption  of  Freeman's  contracts  by  the  company. 

First,  as  to  Freeman's  original  agency.  The  fair  interpre- 
tation of  the  charge  under  the  facts  of  this  case  is  that  the 
defendant  was  liable  if  such  was  the  intention  of  Schlessinger 
and  Freeman.  It  is  obvious  that  this  leaves  out  the  essential 
element  of  authority  from  the  defendant  to  Freeman,  either 
express  or  implied,  from  the  defendant's  conduct  or  arising 
out  of  estoppel.  There  is  no  evidence  of  express  authority. 
The  only  evidence  from  which  an  implied  authority  could  be 
inferred  is  the  use  of  the  name  of  the  defendant  on  station- 
ery and  on  the  office  door,  and  the  only  evidence  to  justify  a 
finding  that  the  defendant  was  estopped  to  deny  Freeman's 
agency  is  the  failure  to  call  Sehlessinger's  attention  to  his 
error  in  addressing  his  communications  to  the  defendant. 

In  order  that  the  defendant  may  be  bound  by  these  acts 
and  omissions,  which  were  acts  and  omissions  of  Freeman 
alone,  it  should  appear  that  it  was  chargeable  with  notice 
thereof  and  failed  to  object:  Clement  v.  Young-McShea 
Amusement  Co.,  70  N.  J.  Eq.  677,  118  Am.  St.  Rep.  747,  67 
Atl.  82.  Notice  to  Freeman  was  not  notice  to  the  company, 
although  he  was  the  active  manager,  since  his  interests  in  this 
respect  were  adverse  to  the  company,  for  they  would  amount 
to  an  appointment  of  himself  as  agent  without  the  knowl- 
edge of  his  associates:  First  National  Bank  of  Hightstown  v. 
Christopher,  40  N.  J.  L.  435,  29  Am.  Rep.  262;  Graham  v. 
Orange  County  National  Bank,  59  N.  J.  L.  225.  35  Atl.  1053 ; 
Sudburj'  V.  Merchantville  Building  etc.  Assn.,-  57  N.  J.  Eq. 
342.  45  Atl.  1092.  The  company  was  not  at  the  time  these 
letters  were  written  organized  or  prepared  to  do  business. 
It  had  as  yet  done  no  business,  and  necessarily,  therefore,  had 
done  nothing  to  hold  Freeman  out  as  authorized  to  contract 
on  its  behalf.  Freeman  did  not  even  hold  himself  out  as 
agent,  but  wrote  and  signed  all  the  letters  as  an  individual, 
and  in  the  letter  of  January  10,  1906,  canceled  in  so  many 
words  all  previous  letters  which  he  writes  had  been  found  to 
be  incorrect,  ^^*  and  in  lieu  thereof  he  distinctly  says,  "I  am 
to  pay  you  commission,"  and  thereupon  on  the  same  day  en- 
tered into  the  Gaffinel  contract  in  his  individual  name.  It 
would  be  difficult  to  show  more  clearly  an  intent  to  become 
individually  responsible.  Clearly,  that  was  his  actual  intent, 
for  subsequently,  on  April  6,  1906,  he  and  the  company  agreed 
upon  a  transfer  of  his  contracts  for  staves  to  the  company  in 
consideration  of  and  payment  for  the  stock  issued  to  him. 
and  the  company  by  formal  resolution  recognized  that  the 
business  was  up  to  that  time  Freeman's  business.     The  evi- 
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dence  fails  to  prove  faots  from  which  an  agency  can  be  im- 
plied or'an  estoppel  to  deny  agency  can  arise. 

The  question  of  the  adoption  of  the  contract  is  a  different 
one.  No  doubt  the  company  did  adopt,  as  far  as  it  could,  the 
contract  with  Gaffinel,  and  it  is  urged  that  it  could  not  re- 
ceive the  benefit  of  the  sale  without  at  the  same  time  incur- 
ring the  burden  of  the  •contract  for  commissions.  This  does 
not  follow.  The  two  contracts  were  distinct,  with  different 
parties,  and  with  different  objects.  If  the  company  adopted 
the  contract  between  Freeman  and  Schlessinger,  it  took  the 
decidedly  unusual  course  of  adopting  a  contract  which  could 
only  impose  a  burden  upon  it — the  obligation  to  pay  the  com- 
missions— and  could  be  of  no  benefit,  since  it  was  already 
executed  on  Schlessinger 's  part  and  the  customer  had  already 
been  secured.  It  is  not  likely  that  a  precedent  of  that  kind 
can  be  found.  The  contract  between  Freeman  and  Gaffinel 
is  different,  and  the  company  might  well  seek  the  advantage 
to  be  derived  therefrom.  The  difficulty  is  that  the  doctrine 
of  ratification  is  not  applicable  to  a  case  where  the  person 
who  makes  the  contract  was  not  at  the  time,  and  did  not 
profess  or  assume  to  be,  acting  on  behalf  of  a  principal. 
This  subject  has  been  recently  discussed  with  thoroughness  in 
the  English  courts,  and  the  unanimous  conclusion  of  the 
house  of  lords  establishes  the  rule  above  stated  with  most 
forcible  arguments,  to  which  we  have  nothing  to  add:  Durant 
V.  Roberts  (1900).  1  Q.  B.  629;  Keighley  v.  Durant.  [1901] 
App.  Cas.  240.  The  necessary  result  is  that  even  if  there 
had  been  a  contract  for  commissions  between  Schlessinger  and 
*^*'^  the  defendant,  those  commissions  were  never  earned,  since 
no  contract  of  sale  enforceable  by  the  defendant  was  ever  pro- 
cured by  the  plaintiff. 

The  contract  he  procured  was  a  contract  with  Freeman. 
Whether  it  could  be  assigned  by  Freeman  to  the  defendant, 
so  as  to  enable  the  defendant  to  enforce  it  as  against  Gaffinel, 
depends  on  whether  the  contract  involved  personal  confidence 
lietween  the  vendor  and  vendee.  Our  supreme  court  has  held 
that  a  contract  for  the  sale  of  trees  to  be  grown  is  assign- 
able, and  the  assignee  may  perform  as  the  representative  of 
the  assignor:  Parsons  v.  Woodward,  22  N.  J.  L.  196.  The 
<[ucen's  bench  in  England  has  applied  the  same  rule  to  an 
executory  contract  to  repair  wagons :  British  Wagon  Co.  v. 
Lea,  5  Q.  B.  D.  149,  49  L.  J.  Q.  B.  821.  The  decision  in  the 
latter  case  is  expressly  put  upon  the  ground  that  the  repairs 
were  of  such  a  character  that  anyone  might  make  them,  and 
])robably  the  court  in  the  former  case  had  in  mind  the  fact 
that  trees  to  be  grown  depended  more  upon  the  operation  ol: 
natural  forces  than  the  skill  of  man.  The  courts  have  reached 
a  different  result  where  a  personal  element  is  involved  :  R')b- 
son  V.  Drummond,  2  Barn.  &  Add.  803;  Humble  v.  Hunter, 
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12  Q.  B.  310 ;  Boston  Ice  Co.  v.  Potter,  123  Mass.  28.  25  Am. 
Rep.  9 ;  Arkansas  Valley  Smelting  Co.  v.  Belden  Min.  Co., 
127  U.  S.  379,  8  Sup.  Ct.  R^p.  1308,  32  L.  ed.  246 ;  Delaware 
County  V.  Diebold  Safe  Co.,  133  U.  S.  473,  10  Sup.  Ct.  Rep. 
399,  33  L.  ed.  674.  The  rule  has  recently  been  applied  in 
our  own  court  of  chancery  to  a  contract  to  publish  school 
books:  Wooster  v.  Crane  &"Co.,  73  N.  J.  Eq.  22,  66  Atl.  1093. 
The  case  is  an  especially  strong  one,  since  the  assignee  was  an 
Arizona  corporation  succeeding  to  the  rights  of  the  assignor, 
a  New  Jersey  corporation  with  the  same  stockholders.  The 
learned  vice-chancellor  relied  upon  the  fact  that  the  complain- 
ant had  the  right  to  rely  upon  the  safeguards  provided  by 
our  corporation  act,  and  could  not  be  compelled  to  accept  in 
lieu  of  her  contract  rights  a  claim  against  a  corporation  under 
the  laws  of  another  jurisdiction  which  might  not  provide  the 
same  safeguards. 

The  same  rule  has  been  applied  by  our  supreme  court  to  a 
case  which  manifestly  involved  personal  confidence:  People's 
»43  Bank  etc.  Co.  v.  Weidinger,  73  i\.  J.  L.  433,  64  Atl.  179. 
In  Tolhurst  v.  Associated  Portland  Cement  Manufacturers, 
[1903]  App.  Cas.  414,  a  contract  for  the  supply  of  chalk  for 
the  manufacture  of  cement  was  held  to  be  assignable  by  one 
corporation  to  another,  but  Lord  Halsbury  doubted,  and  only 
yielded  his  assent  because  of  the  length  of  duration  of  the 
contract,  the  persons  engaged  in  it  and  the  nature  of  the  con- 
tract itself,  while  Lord  Robertson  dissented.  The  decision 
was  afterward  explained  upon  the  ground  that  the  contract 
for  the  supply  of  chalk  for  fifty  years  was  to  be  treated  as 
a  contract  for  the  supply  to  a  given  cement-making  place, 
and  not  a  personal  contract:  Kemp  v.  Baerselman  (1906), 
2  K.  B.  604.  In  the  last  case  the  defendant  had  agreed  to 
sell  eggs  to  Kemp,  a  cake  manufacturer.  Kemp  turned  over 
his  business  to  a  corporation,  of  whose  twenty  thousand  shares 
he  owned  all  but  seven.  The  court  of  appeal  held  that  the 
defendant  was  thereby  discharged  from  his  obligation.  In 
New  York  Bank  Note  Co.  v.  Hamilton  Bank  Note  etc.  Co., 
180  N.  Y.  280,  73  N.  E.  48,  a  contract  for  the  sale  of  printing- 
presses  with  a  New  Jersey  corporation  was  held  not  assignable 
to  a  West  Virginia  corporation  organized  to  take  over  the  busi- 
ness and  contracts  of  the  former. 

Recently  the  question  has  been  reviewed  by  the  supreme 
court  of  North  Carolina  in  an  able  opinion  by  Mr.  Justice 
Hoke,  in  which  the  general  rule  was  accepted,  but  held  not 
to  be  applicable  to  a  contract  between  a  railroad  company 
and  an  individual  for  the  cutting  from  the  company's  timber 
lands  and  the  deliver}^  on  its  right  of  way  of  a  definite  quan- 
tity of  cord-wood,  which  contract  was  not  to  be  performed  by 
the  contractor  personally  and  did  not  require  or  import  any 
special  reliance  on  his  sldll  or  business  qualifications:  Atlan- 
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tic  etc.  R.  R.  Co.  v.  Atlantic  etc.  Co.,  147  N.  C.  368, 
125  Am-.  St.  Rep.  550,  61  S.  E.  185,  23  L.  R.  A.,  N.  S.,  223, 
15  Ann.  Cas.  363.  The  notes  to  this  case  and  to  Simmons  v. 
Zimmerman,  1  Ann.  Cas.  850,  collect  the  authorities.  The 
injustice  of  permitting  an  assignment  of  a  contract  for  per- 
sonal services,  for  the  painting  of  a  picture,  for  a  partner- 
ship, is  obvious.  A  contract  for  the  sale  ^'^^  of  goods  to  be 
manufactured  stands  on  similar  grounds  where  the  vendee 
relies  upon  the  skill  and  experience  of  the  manufacturer,  as 
well  as  upon  the  implied  warranty  of  quality.  No  man  who 
has  employed  a  tailor  to  make  a  suit  of  clothes  ought  to  be 
compelled  to  accept  a  suit  made  by  the  tailor's  assignee.  As 
Lord  Denman  said  (12  Q.  B.  317)  :  "You  have  a  right  to  the 
benefit  you  contemplate  from  the  character,  credit  and  sub- 
stance of  the  party  with  whom  you  contract." 

"In  principle,"  says  Pollock,  "however,  the  intention  of  a 
contracting  party  is  to  create  an  obligation  between  himself 
and  another  certain  person,  and  if  that  intention  fails  to  take 
its  proper  effect,  it  cannot  be  allowed  to  take  the  different 
effect  of  involving  him  without  his  consent  in  a  contract  with 
someone  else":  Pollock  on  Contracts,  7th  Eng.  ed.,  467,  468. 
He  adds  (page  471)  that  rights  arising  out  of  a  contract  can- 
not be  transferred  if  they  are  coupled  with  liabilities,  or  if 
they  involve  a  relation  of  personal  confidence  such  that  the 
party  whose  agreement  conferred  those  rights  must  have  in- 
tended them  to  be  exercised  only  by  him  in  whom  he  actually 
confided.  In  the  present  case  Gaflfinel  relied  in  fact  upon 
Freeman's  personal  performance  of  the  contract,  and  was 
careful  to  stipulate  that  the  staves  should  be  hand-finished  by 
European  workmen.  We  think  he  was  not  compelled  to  ac- 
cept performance  from  a  corporation  to  whom  it  had  been 
assigned.  The  fact  that  Freeman  agreed  for  himself,  his 
heirs  and  assigns,  does  not  make  the  contract  a.ssignable  so  as 
to  bind  Gaffinel.  Its  object  was  to  bind  Freeman's  heirs  to 
liability  in  case  of  breach,  and  so  far  as  concerns  assigns  is 
applicable  only  to  the  extent  to  which  the  contract  might 
legally  be  assignable  by  Freeman ;  for  example,  an  assignment 
by  him  of  the  money  due  for  staves  that  might  be  actually 
sold  and  delivered.  To  hold  that  these  words  made  the  con- 
tract assignable  in  the  wider  sense  would  necessitate  the  con- 
clusion that  it  might  be  performed  by  his  heirs  at  law.  A 
somewhat  similar  case  arose  in  "Wooster  v.  Crane  &  Co.,  73 
N.  J.  Eq.  22,  66  Atl.  1093. 

It  cannot  be  inferred  that  the  corporation,  by  taking  an 
assignment  of  the  Gaffinel  contract,  thereby  assumed  the  lia- 
bility of  Freeman  on  the  Schlessinger  contract.  The  Gaf- 
finel ^^^  contract  was  treated  by  the  defendant  and  Freeman 
as  a  valuable  asset  of  Freeman  for  which  stock  might  proporlv 
be  issued.     The  cost  of  procuring  that  contract  was  properly 
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an  expense  for  Freeman  to  pay;  he  had  his  reward  in  the 
stock  issued  to  him. 

There  should  have  been  a  nonsuit,  and  the  judgment  is 
reversed  in  order  that  a  venire  de  novo  may  issue. 


Assicj-nment. — A  Contract  Which  Calls  for  the  Ferformance  of  a 
DcmcDid  purely  personal  in  its  nature  cannot  ordinarily  be  assigjucd 
witiiout  the  consent  of  the  party  benefited:  Montgomery  v.  De  Pieot, 
153  Cal.  509,  126  Am.  St.  Eep.  84.  But  executory  contracts  are  as- 
signable except  such  as  call  for  the  performance  of  personal  services 
or  involve  personal  credit  or  trust;  and  this  exception  may  be  waived 
by  the  party  for  whose  benefit  it  exists,  and  it  does  not  apply  when 
the  contract  is  entirely  objective  in  its  nature  and  gives  clear  indica- 
tion that  the  personality  of  the  other  party  was  in  no  way  considered. 
A  contract  to  furnish  wood  to  a  railway  company  for  use  in  its 
engines  is  assignable  by  that  company  to  its  lessee:  Atlantic  etc.  R. 
R.  Co.  V.  Atlantic  etc.  Co.,  147  N.  C.  368,  125  Am.  St.  Rep.  550. 
But  a  contract  to  erect  a  canning  factory  for  persons  inexperienced 
in  tlie  business  who  subscribe  the  cost  of  the  enterprise  involves  a 
relation  of  personal  confidence  between  them  and  the  contractor,  and 
is  not  assignable  by  him  without  their  consent:  Johnson  y.  Viekera- 
139  Wis.  145,  131  Am.  St.  Rep.  1046. 


CASES     . 

IN  THE 

SUPREME  COURT 

OP 

NORTH  CAROLINA. 


EOBERTSON  v.  CONKLIN  &  PLYMOUTH  LUMBER 
COMPANY. 

[153  N.  C.  1,  68  S.  E.  899.] 

DAMAGES. — Evidence  of  the  Pecuniary  Condition  of  the  plain- 
tiff is  usually  not  admissible  in  cases  of  tort,  and  never  so  for  the 
purpose  of  securing  vindictive  damages,     (p.  636.) 

aiALICIOUS  PROSECUTION.— Evidence  of  the  Poverty  of  the 

Plaintiff  is  not  admissible  in  an  action  for  malicious  prosecution, 
where  there  is  no  evidence  that  his  actual  damage  was  increased  by 
his  poverty,     (p.  636.) 

Action  to  recover  damages  for  an  alleged  malicious  injury 
to  the  person  and  character  of  the  plaintiff.  Three  distinct 
counts  or  causes  of  action  were  set  out  in  the  complaint, 
naniely,  malicious  prosecution,  abuse  of  process  with  false 
arrest,  and  slander.  Seven  issues  were  submitted.  The  sixth 
one  and  its  answer  w^ere:  "What  actual  damage,  if  any,  is 
the  plaintiff  entitled  to  recover?  A.  One  thousand  dol- 
lars." The  court,  by  plaintiff's  consent,  reduced  the  verdict 
to  five  hundred  dollars,  and  gave  judgment  for  the  plaintiff. 
The  defendant  appealed. 

Wm.  M.  Bond  and  Wm.  M.  Bond,  Jr.,  for  the  plaintiff. 

Asa  0.  Gaylord,  for  the  defendant. 

^  BROWN,  J.  The  evidence  tended  to  show  that  the  plain- 
tiff was  employed  by  the  Plj-mouth  Lumber  Company  as  night 
watchman  at  the  time  of  the  alleged  wrongs  committed  against 
him.  and  that  E.  J.  Conklin  was  secretary  and  treasurer  of 
the  lumber  company;  that  on  a  Saturday  night  forty  dollars 
and  eighty  cents  was  left  in  a  desk  drawer  in  the  office  of  the 
lumber  company,  in  tlie  mill  grounds  which  the  plaintiff  was 
tMiiployed  to  watch;  that  the  money  was  taken  and  defend- 
ant charged  plaintiff  with  the  larceny,  and  also  had  him  ar- 
rested under  a  search-warrant,  or  without  warrant,  and  had 
his  home  searched  by  an  officer, 

(o;]3) 
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Over  the  objection  of  tl^e  defendant  plaintiff  was  permitted 
to  testify  that  he  had  no  property  at  the  time,  and  was  en- 
tirely dependent  on  "his  two  hands"  for  a  living. 

The  rule  that,  in  cases  of  malicious  torts,  where  punitive 
damages  are  claimed  and  may  be  awarded,  evidence  of  the 
defendant's  pecuniary  tondition  is  admissible,  is  very  gener- 
ally recognized  by  the  authorities,  but  evidence  of  the  pecuni- 
ary condition  of  the  plaintiff,  as  a  general  rule,  is  inadmissible. 
It  is  admitted  only  on  the  ground  that  the  pecuniary  cir- 
cumstances of  the  plaintiff  are  directly  involved  in  estimat- 
ing the  actual  damages  caused  by  the  tortious  act.  the  poverty 
of  the  plaintiff  making  the  injury  the  greater.  Such  evidence 
is  never  admitted  for  the  purpose  of  securing  vindictive  dam- 
ages :  ^  Rowe  v.  Moss,  67  Am.  Dec.  566,  and  cases  cited.  It  is 
generally  allowed  in  actions  for  the  wrongful  infliction  of 
personal  injuries  by  an  assault,  upon  the  theory  that  the 
conseqviences  of  a  severe  personal'  injury  are  more  disastrous 
to  a  person  destitute  of  pecuniary  resources  and  dependent 
wholly  upon  his  manual  exertions  for  the  support  of  himself 
and  family  than  to  one  of  ample  means. 

"We  think  this  is  the  rule  recognized  by  this  court  in  Reeves 
V.  Winn.  97  N.  C.  246,  2  Am.  St.  Rep.  287,  1  S.  E.  448. 

There  is  nothing  in  this  case  wiiich  justifies  a  consideration 
of  the  plaintiff's  pecuniary  condition  in  assessing  the  dam- 
ages. There  is  no  foundation  for  the  claim  that  whatever 
actual  damages  he  suffered  was  increased  by  plaintiff's  pov- 
erty. 

The  evidence  shows  that  he  did  not  suffer  the  pangs  of 
hunger  or  listen  to  the  cry  of  his  children  for  bread  by  rea- 
son of  defendant's  conduct.  In  fact,  he  was  not  even  dis- 
charged from  defendant's  service,  but  transferred  to  the  day 
force  at  no  decrease  in  pay  so  far  as  the  records  discloses, 
and  continued  in  defendant's  service  for  some  time  after 
the  occurrence,  and  only  discharged  after  the  conmience- 
ment  of  this  action. 

It  is  evident  from  reading  the  evidence  as  to  actual  dam- 
age that  the  jury  undertook  to  allow  punitive  damages  under 
the  sixth  issue,  which  probably  induced  his  honor  to  reduce 
the  verdict  and  plaintiff  to  accept  it. 

Upon  the  next  trial  we  think  it  better  to  follow  the  usual 
practice  and  submit  only  one  issue  as  to  damage,  and  under 
it  the  judge  should  carefully  instruct  the  jury  as  to  actual 
damage  and  also  upon  punitive  damage,  and  when  the  latter 
may  or  may  not  be  allowed. 

New  trial. 


The  Malicious  Froseeiitiovg  of  Criminal  Actions  is  disciis?!cd  in  the 
note  to  Ross  v.  Hixon,  2(5  Am.  St.  Rep.  127;  and  the  malit'ious  prose- 
cution of  civil  actions  is  discussed  in  the  note  to  Mcrorniick  Har- 
vesting etc.  Co.  V.  Willan,  93  Am.  St.  Rep.  454.     The  plaintiff,  in  an 
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action  for  the  malicious  prosecution  of  a  criminal  action  should  not 
be  permitted,  for  the  purpose  of  enhancing  his  damages,  to  prove 
that  his  wife  was  dead  and  that  he  had  four  children  to  support  and 
care  for:  Note  to  Eoss  v.  Hixon,  26  Am.  St.  Eep.  163. 

That  Evidence  of  the  Financial  Condition  of  the  defendant  is  admis- 
sible in  cases  founded  in  tort,  where  exemplary  damages  are  claimed, 
see  Cosgriff  v.  Miller,  10  Wyo.  190,  98  Am.  St.  Eep.  977;  and  that 
evidence  of  financial  condition  of  the  plaintiff  is  admissible  in  an 
action  for  personal  injuries,  when  the  evidence  will  justify  exemplary 
damages,  see  Beck  v.  Powell,  111  Mo.  506,  33  Am.  St.  Eep.  547. 


WILLIAMS      V.     BRANNING      MANUFACTURING 

COMPANY. 

[153  N.  C.  7,  68  S.  E.  902.] 

ARBITRATION  —  Conclusiveness  of  Award. — A  valid  award 
operates  as  a  final  and  conclusive  judgment,  as  between  the  parties 
to  the  submission,  or  within  the  jurisdiction  of  the  arbitrators,  re- 
specting all  matters  determinfid  and  disposed  of  by  it.     (p.  638.) 

ARBITRATION — Revocation  of  Submission  Without  Notice, — 
While  a  submission  to  arbitration  may  be  revoked  by  any  party 
thereto  at  any  time  before  the  award  is  made,  an  express  revocation 
of  the  submission  is  not  complete  until  notice  is  given  to  the  arbi- 
trators,    (p.  638.) 

ARBITRATION — Revocation  by  Bringing  Suit. — If  matters  in 
dispute  have  been  submitted  to  arbitration,  and  suit  is  brought  for 
the  subject  matter  thereof,  the  defendant  has  no  legal  notice  of  the 
cause  of  action  until  a  complaint  is  filed.  The  mere  issuance  of  a 
summons  before  award  does  not  invalidate  an  award  made  before 
the  filing  of  the  complaint  or  the  giving  of  a  bill  of  particulars, 
(p.  639.) 

Action  for  damages  for  breach  of  contract.  The  plaintiffs 
had  contracted  to  operate  the  defendant  company's  lumber 
plant,  to  cut  defendant's  standing  timber  into  logs,  and  to 
manufacture  the  logs  into  lumber.  This  contract  was  made 
on  ]\Iarch  1,  1901,  but  on  October  1,  1904,  the  parties  entered 
into  another  contract,  modifying  and  changing  some  of  the 
provisions  of  that  of  1901.  The  contract  of  1904  contained 
a  provision  that  in  the  event  of  any  future  misunderstand- 
ing or  disagreement  between  the  parties  as  to  the  contract 
of  ]March  1,  1901,  "or  as  to  any  modifications  of  the  same 
herein  contained,  that  the  matter  shall  be  settled  by  arbitra- 
tors," etc.,  "whose  award  shall  be  accepted  as  final  between 
the  parties  and  faithfully  performed  by  each."  Disagree- 
ments did  arise,  and  the  matters  in  controversy  were  sub- 
mitted to  arbitrators,  on  February  20,  1906,  in  accordance 
with  the  agreements.  On  January  1,  1907,  before  the  arbitra- 
tors had  rendered  their  award,  this  action,  as  shown  by  the 
summons,  was  commenced  to  recover  damages  for  breach  of 
the  oriiiinal  contract.     There  was  an  agreed  statement  of  facts 
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presented  to  the  trial  court  for  its  judgment.  The  arbitra- 
tors, as  expressly  admitted  in  the  case  agreed,  rendered  their 
award  on  January  25,  1907,  passing  on  the  matters  submitted 
to  them,  but  the  award  was  ignored  by  the  plaintiffs.  It  was 
also  admitted  in  the  facts  agreed  upon  that  the  several  matters 
of  difference  submitted  to  arbitration  were  those  set  out  in  the 
complaint  in  this  action,  but  the  complaint  was  not  filed 
until  January  18,  1908.  The  court  below  was  of  the  opinion 
that  the  provision  in  the  contract  agreeing  to  submit  all 
matters  of  difference  to  arbitration  was  no  bar  to  this  action ; 
tlie  defendant's  pleas  in  bar  were  therefore  overruled,  and 
the  case  was  referred  to  a  referee.     The  defendant  appealed. 

Winborne  &  Winborne,  for  the  plaintiffs. 

Pruden  &  Pruden,  Wm.  M.  Bond  and  S.  B.  Shepherd,  for 
the  defendant. 

^^  BROWN,  J.  It  is  unnecessary  to  review  the  conclusions 
of  the  superior  court  that  the  provision  in  the  contract  agree- 
ing to  submit  all  matters  of  difference  to  arbitration  is  no 
I'ar  to  this  action,  for  the  reason  that  the  plaintiffs  and  de- 
fendant did  voluntarily  submit  such  matters  to  arbitration  in 
manner  and  form  as  provided  in  the  contract,  and  the  arbi- 
trators in  due  time  rendered  their  award.  It  is  common  learn- 
ing that  a  valid  award  operates  as  a  final  and  conclusive 
judgment,  as  between  the  parties  to  the  submission,  or  within 
the  jurisdiction  of  the  arbitrators,  respecting  all  matters  de- 
termined and  disposed  of  by  it. 

But  it  is  contended  that  the  fact  that  a  summons  in  this 
action  was  issued  some  days  before  the  rendering  of  the 
award  revoked  the  submission,  and  deprived  the  arbitrators 
of  the  right  to  make  an  award. 

No  other  form  of  revocation  is  contended  for. 

At  common  law  a  submission  might  be  revoked  by  any 
party  thereto  at  any  time  before  the  award  was  rendered : 
Bacon's  Abridgment,  Arb.  B. ;  Comyn's  Digest,  Arb.  D.,  5; 
Vinyor's  Case,  8  Coke,  82. 

Some  courts  of  this  country  have  held  to  the  contrary 
(Berry  v.  Carter,  19  Kan,  135,  and  cases  cited),  but  this 
court  has  followed  the  doctrine  of  the  common  law:  Tyson 
V.  Robinson,  25  N,  C.  333;  Carpenter  v.  Tucker,  98  N.  C. 
316,  3  S.  E.  831. 

The  revocation  to  be  effective  must  be  express,  unless  there 
is  a  revocation  by  implication  of  law,  and  in  ease  of  express 
revocation,  in  order  to  make  it  complete,  notice  must  be  given 
to  the  arbitrators.  It  is  ineU'eetive  until  this  has  been  done : 
Allen  V.  Watson,  16  Johns.  205;  Brown  v.  Leavitt,  26  Me. 
251;  Morse  on  Arbitration  and  Award,  p.  231;  Viner's  Abridg- 
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ment.  Authority  E.,  3,  4;  Vinyor's  Case,  8  Coke,  82;  2  Am. 
&  Eng.  Ency.  of  Law,  600. 

**  -it  is  contendedi  that  commencing  an  action  is  a  revoca- 
tion by  legal  implication.  Such  revocations  arise  from  the 
legal  effect  of  some  intervening  happening  after  submission, 
either  by  act  of  God  or  caused  by  the  party  and  which  neces- 
sarily puts  an  end  to  the  business. 

The  death  of  a  party,  or  arbitrator,  marriage  of  a  feme 
sole,  lunacy  of  a  party,  or  the  utter  destruction  and  final  end 
of  the  subject  matter,  are  of  this  description.  But  whether 
the  bringing  of  an  action  for  the  subject  matter  of  an  arbi- 
tration after  submission  and  before  award  in  an  implied  rev- 
ocation, is  a  matter  about  which  the  courts  differ. 

In  New  York  it  is  held  that  it  is  no  revocation  in  law : 
New  York  Lumber  &  W.  Co.  v.  Schneider,  15  Daly,  15,  1  N. 
Y.  Supp.  441;  Smith  v.  Compton,  20  Barb.  262.  To  same  ef- 
fect are  the  decisions  in  New  Jersey  and  Vermont:  Knaus 
V.  Jenkins,  40  N.  J.  L.  288,  29  Am.  Rep.  237 ;  Sutton  v.  Tyr- 
rell, 10  Vt.  87.  The  courts  of  Kentucky,  Illinois,  Georgia 
and  New  Hampshire  hold  the  coutrarj^:  Peter's  Admr.  v. 
Craig,  6  Dana,  307;  Paulsen  v.  Maske,  24  111.  App.  95; 
Leonard  v.  House,  15  Ga.  473 ;  Kimball  v.  Gilman,  60  N.  H. 
54,  The  conclusion  of  Judge  Collamer  in  the  Vermont  case 
is  that  "The  entry  and  continuance  of  an  action  was,  obvi- 
ously, not  an  express  revocation,  nor  was  it  such  an  act  as 
put  an  end  to  the  subject  matter  of  the  submission,  nor  di<l 
it  prevent  the  arbitration  from  proceeding  with  effect.  It 
occasioned  the  defendant  no  cost,  and,  indeed,  it  was  no  more 
than  an  ordinary  act  of  caution  to  keep  the  action  in  existence 
should  the  opposite  party  revoke  or  decline  to  attend.  This, 
then,  was  not  revocation  in  law."  Nevertheless,  it  is  plainly 
deducible  from  all  the  cases  that  the  action  when  commenced 
must  cover  the  subject  matter  submitted  to  arbitration;  other- 
wise, it  cannot  be  construed  as  a  revocation  or  notice  to  the 
party  or  to  the  arbitrators. 

In  the  case  at  bar  the  summons  was  issued  some  days  be- 
fore the  award  w'as  made,  but  the  complaint  was  not  filed 
until  a  year  after.  The  summons  gave  no  indication  as  to  the 
character  of  the  action  except  that  it  was  a  civil  action. 

Until  a  complaint  is  filed  the  defendant  has  no  legal  notice 
of  the  cause  of  action,  and  the  arbitrators  had  a  right  to 
proceed  with  the  pending  arbitration  and  to  render  their 
award.  Assuming  *^  that  the  bill  of  particulars  furnished 
upon  defendant's  demand  is  notice  of  the  character  of  the 
action,  that  was  not  furnished  until  after  August  1,  1908, 
several  months  after  the  award  had  been  rendered. 

It  is  further  coni ended  that  the  award  is  not  warranted 
by  the  terms  of  subiiiissif)ii.  According  to  the  written  con- 
tract and  the  terms  of  the  submission,   the  purpose  of  the 
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award  was  to  ascertain  the  damag'es  accruing  by  reason  of: 
**1.  The  percentage  of  miscuts  and  stained  lumber.  2.  As  to 
excess  cost  of  railroading.  3.  As  to  excess  cost  of  handling 
lumber  on  the  yard.  4.  Are  J.  T.  Williams  &  Bro,  re- 
sponsible for  fire  which  occurred  last  fall,  supposedly  originat- 
ing from  sparks  from  locomotive  No.  7?  The  above  items 
cover  all  disputes  and  contentions  under  said  contract  to 
date." 

In  their  written  award  the  arbitrators  appear  to  have  care- 
fully confined  themselves  to  the  questions  submitted  and  to 
have  confined  their  findings  to  the  four  matters  in  dispute. 
But  it  is  unnecessary  to  discuss  that  contention  further,  as 
it  is  expressly  admitted  in  the  case  agreed  that  the  arbitra- 
tors, on  January  25,  1907,  rendered  their  award,  **  passing 
on  the  matters  submitted  to  them." 

In  view  of  this  admission  in  the  record,  it  is  not  now  open 
to  plaintiff  to  attack  the  award. 

The  judgment  of  the  superior  court  upon  the  "case  agreed" 
is  reversed. 


EEVOCATIONT  OF  AGREEMENTS  TO  AEBITEATE. 
I.  Right  of  Revocation  Before  Award  is  Made. 

a.  General  Rule,  640. 

b.  Modification  of  Rule,  642. 

c.  Effect  of  Agreement  not  to  Revoke,  643, 

II.  Right  of  Revocation  After  Award  or  Pending  the  Proceedings, 
a.  After  Award  is  Made,  643. 
h.  After  Submission  but  Before  Award,  644. 
III.  Right  of  Revocation  in  Case  of  Submission  by  Rule  of  Court,  645. 
IV.  Authority  of  Olficer  of  Corporation  to  Revoke,  645. 
V.  What  Constitutes  Revocation. 

a.  In  General,  646. 

b.  Express  Revocation,  646. 

c.  Implied  Revocation — Operation  of  Law. 

1.  In  General,  646. 

2.  Death  of  Party,  646. 

3.  Death  or  Refusal  of  Arbitrators  to  Act,  647, 

4.  Marriage  of  Feme  Sole,  647. 

5.  Institution  of  Suit,  648. 
VI.  Effect  of  Revocation,  648. 

VII.  Waiver  of  Revocation,  649. 

I.  Right  of  Revocation  Before  Award  is  Made. 
a.  General  Rule. — "It  is  the  rule,"  the  court  says  in  Memphis  Trust 
Co.  V.  Brown-Ketchum  Iron  Works,  166  Fed.  398,  402,  "that  a  naked 
executory  agreement  (not  under  authority  of  statute  or  rule  of  court), 
made  after  the  arising  of  a  dispute,  to  submit  the  same  to  arbitra- 
tion, is  revocable  at  will  by  either  party,  in  advance  of  the  actual 
carrying  out  of  the  agreement  by  arbitration  and  award  thereon." 
It  must  be  confessed,  however,  that  no  entirely  satisfactory  reasons 
have  been  put  forth  to  sustain  this  doctrine.  Said  Justice  Allen  in 
President  etc.  Delaware  &  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co., 
50  N.  Y.  250,  258:  "An  agreement  of  this  character  indiiced  by  fraud  or 
overreaching,  or  entered  into  unadvisedly  through  ignorance,  folly  or 
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undue  pressure,  might  well  be  refused  a  specific  performance,  or  disre- 
garded when  set  up  as  a  defense  to  an  action.  But  when  the  parties 
stand  upon  an  equal  footing,  and  intelligently  and  deliberately,  in  mak- 
ing their  executory  contracts,  provide  for  an  amicable  adjustment  of 
any  difference  that  may  arise,  either  by  arbitration  or  otherwise,  it  is 
not  easy  to  assign  at  this  day  any  good  reason  why  the  contract  should 
not  stand,  and  the  parties  made  to  abide  by  it  and  the  judgment  of  the 
tribunal  of  their  choice.  Were  the  question  res  nova,  I  apprehend  that 
a  party  would  not  now  be  permitted,  in  the  absence  of  fraud  or  some 
peculiar  circumstances  entitling  him  to  relief,  to  repudiate  his  agree- 
ment to  submit  to  arbitration,  and  seek  a  remedy  at  law,  when  his  ad- 
versary had  not  refused  to  arbitrate,  or  in  any  way  obstructed  or 
hindered  the  arbitration  agreed  upon.  But  the  rule  that  a  general 
covenant  to  submit  any  differences  that  may  arise  in  the  performance 
of  a  contract,  or  under  an  executory  agreement,  is  a  nullity,  is  too 
well  established  to  be  now  questioned." 

The  authorities  are  numerous  which  recognize  the  rule  that  an 
agreement  or  stipulation  to  submit  matters  in  controversy  to  arbi- 
tration may  be  revoked  by  either  party  thereto  at  any  time  before 
the  award  is  made,  except  when  the  matters  are  referred  to  arbi- 
trators by  a  rule  of  court,  or  the  statute  prohibits  a  revocation:  Cali- 
fornia Academy  of  Sciences  v.  Fletcher,  99  Cal.  207,  33  Pac.  855; 
Fooks  v.  Lawson,  1  Marv.  (Del.)  115,  40  Atl.  661;  Leonard  v.  House, 
15  Ga.  473;  Davis  t.  Maxwell,  27  Ga.  368;  Cherry  v.  Smith,  51  Ga. 
558;  Parsons  v.  Ambos,  121  Ga.  98,  48  S.  E.  696;  Poppers  v.  Kniffht, 
69  111.  App.  578;  Bash  v.  Christian,  77  Ind.  290;  Harrison  v.  Hart- 
ford Fire  Ins.  Co.,  112  Iowa,  77,  83  N.  W.  820;  Peters  v.  Craig,  36 
Ky.  307;  Brown  v.  Leavitt,  26  Me.  251;  Call  v.  Hagar,  69  Me.  521; 
Gregory  v.  Pike,  94  Me.  27,  46  Atl.  793;  Pond  v.  Harris,  113  Mass. 
114;  Reed  v.  Washington  F.  &  M.  Ins.  Co.,  138  Mass.  572;  Boston 
etc.  R.  Corp.  v.  Nashua  etc.  R.  Corp.,  139  Mass.  463,  31  N.  E.  751; 
Coon  v.  Allen,  156  Mass.  113,  30  N.  E.  83;  Chippewa  Lumber  Co.  v. 
Phoenix  Ins.  Co.,  80  Mich.  116,  44  N.  W.  1055;  Minneapolis  &  St.  L. 
Ry.  Co.  v.  Cooper,  59  Minn.  290,  61  N.  W.  143;  Jones  v.  Harris,  59 
Miss.  214;  Donnell  v.  Lee,  58  Mo.  App.  288;  Home  Fire  Ins.  Co.  v. 
Kennedy,  47  Neb.  138,  53  Am.  St.  Rep.  521,  66  N.  W.  278;  Butler  v. 
Greene,  49  Neb.  280,  68  N,  W,  496;  Hunt  v.  Wilson,  6  N.  H.  36;  Roch- 
ester V.  Whitehouse,  15  N.  H.  468;  Dexter  v.  Young,  40  N.  H.  130; 
Paulison  v.  Halsey,  38  N.  J.  L.  488;  Heath  v.  President  Gold  Ex- 
change, 7  Abb.  Pr.,  N.  S.,  251,  38  How.  Pr.  168;  Wood  v.  Lafayette, 
46  N.  Y.  484;  Tyson  v.  Robinson,  25  N.  C.  333;  Williams  v.  Branning 
Mfg.  Co.  (N.  C),  68  S.  E.  902;  Coleman  v.  Grubb,  23  Pa.  393;  Mentz 
v.  Armenia  Fire  Ins.  Co.,  79  Pa.  78,  21  Am.  Rep.  80;  Sherman  v. 
Cobb,  15  R.  I.  570,  10  Atl.  591;  Hawley  v.  Hodge.  7  Vt.  237;  Sart- 
wcll  v.  Sowles,  72  Vt.  270,  48  Atl.  11,  82  Am.  St.  Rep.  943;  Risen  v. 
Moon,  91  Va.  384,  22  S.  E.  165;  Corbin  v,  Adams,  76  Va.  58;  Stringer 
V.  Toy,  33  W.  Va.  86,  10  S.  E.  26;  Tobey  v.  Bristol  County,  3  Story 
(U.  S.),  800,  Fed.  Case  No.  14,065;  Dickson  Mfg.  Co.  v.  American 
Locomotive  Co.,  119  Fed.  488;  Mitchell  v.  Harris,  2  Ves.  129,  30  Eng. 
Reprint,  557;  Street  v.  Rigby,  6  Ves.  815,  31  Eng.  Reprint,  1323; 
Fraser  v.  Ehrensperger,  12  Q.  B.  D.  310. 

Said  the  court  in  Parsons  v.  Ambos,  121  Ga.  98.  48  S.  E.  696: 
"Courts  favor  the  submission  of  controversies  to  speedy  and  inex- 
Am.  St.  Rep.,  Vol.  138—41 
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pensive  tribunals  of  the  parties'  own  selection,  and  generally,  in  the 
absence  of  fraud  or  palpable  mistake,  will  not  interfere  with  their 
findings,  even  though  a  verdict  of  a  jury  to  the  same  effect  might 
be  set  aside  as  contrary  to  law.  But  the  underlying  reason  for  the 
recognition  of  the  award  is  found  in  the  fact  that  the  parties  not 
only  agreed  to  submit  their  differences,  but  voluntarily  permitted 
the  agreement  to  be  executed,  and  consented  for  the  award  to  be 
actually  made  by  judges  of  their  own  selection.  The  mere  executory 
agreement  to  submit  is  generally  revocable,  otherwise  nothing  would 
be  easier  than  for  the  more  astute  party  to  oust  the  courts  of  juris- 
diction. By  first  making  the  contract,  and  then  declaring  who  should 
construe  it,  the  strong  could  oppress  the  weak,  and  in  effect  so  nullify 
the  law  as  to  secure  the  enforcement  of  contracts  usurious,  illegal, 
immoral,  or  contrary  to  public  policy.  A  common-law  agreement, 
therefore,  to  submit  the  validity  and  effect  of  a  contract,  or  to  sub- 
mit all  matters  in  dispute,  to  arbitration,  may  be  revoked  by  either 
party  at  any  time  before  the  award:  For  statutory  awards,  see  Civ. 
Code  1895,  sec.  4486.  Some  of  the  early  cases  put  this  rule  upon 
the  ground  that  a  provision  whereby  the  courts  may  be  ousted  of 
their  jurisdiction  is  repugnant  to  that  other  provision,  implied  in 
every  contract,  that  its  validity  and  effect  shall  be  determined  by 
the  courts  and  the  law  of  the  land.  But  whether  predicated  on  the 
idea  that  the  agreement  is  repugnant  to  the  contract  or  to  public 
policy,  the  principle  is  universally  recognized  that  such  general  sub- 
missions are  revocable.  But  this  does  not  mean  that  nothing  can  be 
submitted,  nor  that  the  parties  may  not  stipulate  that  certain  facts 
must  be  determined  by  those  of  their  own  choosing.  For  example, 
in  building  contracts,  it  is  manifest  that  there  must  be  someone  other 
than  a  court  or  jury  to  pass  on  the  question  as  to  whether  there  has 
been  a  compliance  with  the  specifications  as  the  building  proceeds, 
or  to  determine  whether  the  work  shall  be  accepted  or  rejected  as 
completed.  Hence  there  may  be  a  lawful  and  irrevocable  stipulation 
for  the  certificate  of  the  architect  or  engineer.  In  contracts  of  in- 
surance the  assessment  of  the  amount  of  damages  may  be  made  a 
condition  precedent  to  a  suit  by  the  insured  on  the  policy.  So,  too, 
in  contracts  of  sale,  the  parties  may  stipulate  for  the  opinion  of  an 
attorney  as  to  the  validity  of  a  title,  or  that  the  value  of  the  prop- 
erty shall  be  ascertained  by  appraisers  before  either  has  the  right  to 
sue.  This  fixing  of  values,  however,  is  a  mere  incident,  and  not  of 
the  substance  of  the  contract.  It  rather  serves  the  office  of  evidence, 
tlian  of  a  finding  which  construes  the  contract  or  determines  right.-. 
The  jurisdiction  of  the  courts  over  these  substantial  matters  may  be 
retained  by  revocation,  though  the  incidental  stipulation  for  a  valu- 
ation is  not  revocable  by  the  act  of  the  parties,  each  of  whom  is 
bound  to  do  all  that  is  reasonably  in  his  power  to  procure  the  ap 
praisement,  and  must  continue  to  act  until  he  puts  the  opposite  party 
in  the  wrong,  or  makes  it  manifest  that  no  suitable  person  can  be 
obtained  to  do  the  service  within  a  reasonable  time:  Hood  v.  Harts- 
horn, 100  Mass.  121,  1  Am.  Rep.  89." 

b.  Modification  of  Rule. — It  has  been  established  as  a  rule  of  law 
by  the  courts  of  Pennsylvania  that  where  an  agreement  to  submit 
to  arbitration  partakes  of  the  nature  of  a  contract,  whereby  iuii)ortant 
rights  are  gained  and  lost  reciprocally,  and  tlie  submission  is  tlie  niov- 
iug   consideration   to   these  acts,  a  ditrcrcut   rule   prevails;    that   is   to 
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Bay,  such  an  agreement  is  irrevocable  by  either  party  without  the 
consent  of  the  other,  even  though  the  terms  thereof  deprive  the  courts 
of  jurisdiction:  McGheehen  v.  Duffield,  5  Pa.  497;  Paist  v,  Caldwell, 
75  Pa.^161,-  Lewis'  Appeal,  91  Pa.  359;  Williams  v.  Tracey,  95  Pa. 
:u>8;  White's  Appeal,  108  Pa.  473;  McKenna  v.  Lyle,  155  Pa.  599, 
35  Am.  St.  Kep.  910,  26  Atl,  777;  Zehner  v.  Lehigh  Coal  etc.  Co., 
187  Pa.  487,  67  Am.  St.  Eep.  586,  41  Atl.  464;  MeCune  v.  Lyttle, 
197  Pa.  404,  47  Atl,  190;  Fiederick  v.  Margworth,  221  Pa.  418,  70 
Atl.  797,  18  L.  R.  A.,  N.  S.,  1246. 

4nd  in  Kansas  it  has  been  decided  that,  while  a  mere  naked  arbi- 
tration is  revocable  at  the  pleasure  of  either  party  at  any  time  before 
■An  award  is  made,  still  if  there  is  an  agreement  for  a  valid  consid- 
eration for  the  purchase  and  sale  of  lands  or  chattels  to  be  appraised 
by  third  persons,  and  if  such  appraisement  is  rather  an  incident  of 
the  contract  than  a  single  subject  of  agreement  between  the  parties, 
one  of  them  cannot  retain  an  advantage  gained  by  the  contract  and 
revoke  the  authority  of  the  appraisers:  Guild  v.  Atchison  etc.  E.  R. 
Co.,  57  Kan.  70,  57  Am.  St.  Eep.  312,  45  Pac.  82,  33  L.  R.  A.  77. 

But  in  Jones  v.  Harris,  59  Miss.  214,  it  is  held  that  a  written  agree- 
ment to  submit  to  arbitration  is,  before  an  award  is  made  and  pub- 
lished, revocable  by  a  party  who,  for  a  valuable  consideration,  signed 
it  with  a  surety,  the  court  taking  the  view  that  the  fact  that  there 
was  a  valuable  consideration  for  the  agreement  of  one  of  the  parties 
to  submit  to  arbitration  does  not  affect  his  right  to  revoke. 

c.  Effect  of  Agreement  not  to  Revoke. — In  People  v.  Nash,  111 
N.  Y.  310,  7  Am.  St.  Rep.  747,  18  N.  E.  630,  2  L.  R.  A.  180,  it  is 
declared  that  submissions  to  arbitration  are  revocable  in  their  nature, 
and  the  parties  cannot  make  that  irrevocable  which  is  of  its  own 
nature  revocable;  and  that  an  agreement  not  to  revoke  a  submission 
to  arbitration  will  not  deprive  either  of  the  parties  of  the  power 
given  him  by  section  2383  of  the  Code  of  Civil  Procedure  to  revoke 
tiuch  submission  at  any  time  before  the  closing  of  the  proofs  and  the 
final  submission  of  the  cause  for  decision.  And  in  Sartwell  v.  Sowles, 
72  Vt.  270,  82  Am.  St.  Rep.  943,  48  Atl.  11,  it  is  affirmed  that  a  sub- 
mission to  arbitration  may  be  revoked  by  either  party  at  any  time 
before  an  award  is  made  and  published,  notwithstanding  an  agree- 
ment not  to  revoke,  and  that  when  the  submission  is  revoked,  it  is 
no  bar  to  a  subsequent  action.  So  in  Heritage  v.  State,  43  Ind.  App. 
595,  88  N.  E.  114,  it  is  held  that  a  common-law  submission  may  be 
revoked  at  any  time  before  the  award  is  made,  even  though  the 
iigrecment  provides  that  the  submission  cannot  be  revoked. 

II.  Right  of  Revocation  After  Award  or  Pending  the  Proceedings, 
a.  After  Award  is  Made. — After  an  award  by  arbitrators  has  been 
made  and  published  or  notice  given,  neither  party  can,  as  a  rule, 
revoke  the  submission  to  arbitration,  unless  the  other  party  consents 
thereto:  Coon  v.  Allen,  156  Mass.  113,  30  N.  E.  83;  Hunt  v.  Wilson, 
6  N.  H.  36;  Clement  v.  Hadlock,  13  N.  H.  185;  Merritt  v,  Thompson, 
27  N.  Y.  225;  Williams  v.  Branning  Mfg.  Co.,  153  N.  C.  637,  ante, 
p.  637,  68  S.  E.  902;  Paist  v.  Caldwell,  75  Pa.  161;  McKenna  v.  Lyle, 
155  Pa.  599,  35  Am.  St.  Eep.  910,  20  Atl.  779;  Levy  v.  Scottish  Union 
&  National  ins.  Co.,  58  W.  Va.  546,  52  S.  E.  449.  An  award  by  arbi- 
trators is  in  the  nature  of  a  judgment,  and  ordinarily  conclusive  uijon 
the  parties:  Hynes  v.  Wright,  62  Conn.  323,  36  Am,  St,  Rep.  344,  26 
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Atl.  642;  French  v.  Raymond,  82  Vt.  156,  137  Am.  St.  Rep.  994,  72 
Atl.  324.  It  may,  of  course,  be  set  aside  for  fraud,  mistake,  or  mis- 
conduct on  the  part  of  the  arbitrators,  in  a  proper  case,  but  it  is 
set  aside  reluctantly:  Roberts  v.  Consumers'  Can  Co.,  102  Md.  362, 
111  Am.  St.  Rep.  377,  62  Atl.  585;  Brush  v.  Fisher,  70  Mich.  469,  14 
Am.  St.  Rep.  510,  38  N.  W.  446;  Hewitt  v.  Reed  City,  124  Mich.  6, 
83  Am.  St.  Rep.  309,  82  N.  W.  616,  50  L.  R.  A.  128;  Sweet  v.  Morrison, 
116  N.  Y.  19,  15  Am.  St.  Rep.  376,  22  N.  E.  276;  Waisner  v.  Waisner, 
15  Wyo.  420,  123  Am.  St.  Rep.  1081,  89  Pac.  580.  In  the  recent  case 
of  French  v.  Raymond,  82  Vt.  156,  137  Am.  St.  Rep.  994,  72  Atl,  324, 
it  is  decided  that  equity  will  not  set  aside  an  award  by  arbitrators 
on  the  ground  of  perjury  in  procuring  it. 

In  Boston  &  L.  R.  Corp.  v,  Nashua  &  L.  R.  Corp.,  139  Mass,  463, 
31  N.  E.  751,  it  is  held  that  an  award  must  cover  all  the  claims  sub- 
mitted and  presented  to  the  arbitrators,  and  must  be  mutual,  certain 
and  final.  Hence,  where  several  claims  are  submitted  to  arbitrators, 
and  the  award  includes  only  a  part  of  them,  it  is  not  a  final  deter- 
mination, but  an  interlocutory  one;  and  an  interlocutory  award  does 
not  prevent  either  party  from  revoking  the   submission. 

b.  After  Submission  but  Before  Award, — In  Shroyer  v.  Brash,  57 
Ind.  349,  it  is  held  that  under  the  statute  of  Indiana,  neither  party 
can  revoke  his  submission  to  arbitrators  after  the  latter  have  com- 
menced their  hearing  of  the  cause  submitted  to  them.  The  courts 
of  New  York,  construing  the  meaning  of  the  code  providing  for  arbi- 
tration, hold  to  the  same  effect,  namely,  that  a  submission  to  arbitra- 
tion cannot  be  revoked  after  the  cause  has  been  submitted  to  the 
arbitrators:  Bank  of  Monroe  v.  Widner,  11  Paige,  529,  43  Am.  Dec. 
768;  People  v.  Nash,  111  N.  Y.  310,  7  Am.  St.  Rep.  747,  18  N.  E.  630, 
2  L.  R.  A.  180;  New  York  Lumber  etc.  Co.  v.  Schnieder,  119  N.  Y. 
475,  24  N.  E.  4, 

In  Carey  v,  Montgomery  County  Comnirs.,  19  Ohio,  245,  it  is  held 
that  under  a  statutory  submission  to  arbitration,  a  party  cannot  re- 
voke the  submission  after  the  arbitrators  have  been  sworn  and  pro- 
ceeded with  the  cause  for  a  considerable  length  of  time.  "When  the 
legislature  enacted  this  law  upon  the  subject  of  arbitrations,  gave 
powers  so  ample,  and  at  the  same  time  guarded  them  so  carefully, 
they  never  could  have  meant  to  allow  an  interference  like  this  right 
of  revocation.  They  could  not  have  intended  that  the  arbitrators 
should  be  sworn  to  the  faithful  performance  of  their  duty,  should 
proceed,  by  the  examination  of  witnesses  and  otherwise,  throughout 
the  hearing  of  the  case,  and  at  last,  when  about  to  make  up  their 
award,  be  exposed  at  the  mere  will  of  one  of  the  parties  to  be  sini- 
denly  deprived  of  their  authority." 

In  Shelby  Iron  Co,  v.  Cobb  &  Lewis,  55  Ala.  636,  it  appeared  that 
while  the  case  was  pending,  the  parties  agreed  to  submit  to  arbitra- 
tion under  the  code  of  Alabama,  section  3148,  which  reads  as  fol- 
lows: "It  is  the  duty  of  all  courts  to  encourage  the  settlement  of 
controversies  pending  before  them,  by  a  reference  thereof  to  arbi- 
trators chosen  by  the  parties,  or  their  attorneys;  and  on  motion  of 
the  parties,  must  make  such  order,  and  continue  the  cause  for  award; 
but  such  continuance  must  not  extend  beyond  one  term,  unless  for 
good  cause  shown,  or  by  consent."  It  is  held  that  when  a  pending 
suit  is  submitted  to  arbitration,  and  the  submission  is  made  an  order 
of  court  under  the  statute,  the  court  has  the  power  to  set  the  sub- 
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mission  aside  at  a  subsequent  term  on  the  showing  of  either  party 
that  the  arbitrators  failed  to  act. 

It  is' generally  held  that  either  party  may  move  to  set  aside  a 
submission  to  arbitration,  made  by  rule  of  court,  upon  proper  show- 
ing: Cowley  V.  Dobbins,  131  Mass.  327;  Dexter  v.  Young,  40  N.  H, 
130;  Tyson  v.  Eobinson,  25  N.  C.  333;  Pendleton  v.  Barton,  4  W. 
Va.  496. 

In  ordei  that  a  submission  to  arbitration  may  be  made  a  rule  of 
court,  the  parties  must  consent  thereto;  and  the  consent  must  appear 
in  the  submission  itself:  O'Bryan  v.  Reed,  2  Fla.  448;  Coxetter  v. 
Iluertas,  14  Fla.  270;  Smith  v.  Douglass,  16  111.  34;  Estep  v.  Larsh, 
16  Ind.  82;  Minneapolis  etc.  R.  R.  Co.  v.  Cooper,  59  Minn.  290,  61 
N.  W.  143;  Weare  v.  Putnam,  56  N.  H.  49;  Craig  v.  Craig,  9  N.  J. 
L.  198;  Hazen  v.  Addis,  14  N.  J.  L.  333. 

III.     Right  of  Eevocation  in  Case  of  Submission  by  Rule  of  Court, 

There  are  statutory  provisions  in  many  states  which  permit  per- 
sons capable  of  contracting  to  submit  to  arbitration  subjects  in  con- 
troversy between  them,  and  make  the  submission  a  rule  of  court  by 
filing  the  submission  with  the  clerk  thereof.  The  revocability  of 
such  submissions  will  depend  somewhat  on  the  terms  of  the  statutes, 
but  the  general  rule  is  that  a  submission  made  a  rule  of  court  cannot 
be  revoked  at  the  pleasure  of  one  of  the  parties:  California  Academy 
of  Sciences  v.  Fletcher,  99  Cal.  207,  33  Pac.  855;  Bray  v.  English,  1 
Conn.  498;  Poppers  v.  Knight,  69  111.  App.  578;  Shroyer  v.  Bash,  57 
Ind.  349;  Wilkinson  v.  Pritchard  (Iowa),  123  N.  W.  964;  Inhabitants 
of  Cumberland  v.  Inhabitants  of  North  Yarmouth,  4  Me.  459;  Gregory 
V.  Pike,  94  Me.  27,  46  Atl.  7p3;  Haskell  v.  Whitney,  12  Mass.  47; 
Dexter  v.  Young,  40  N.  H.  130;  Freeborn  v.  Denman,  8  N.  J.  L.  116; 
Ferris  v.  Munn,  22  N.  J.  L.  161;  Frets  v.  Frets,  1  Cow.  (N.  Y.)  335; 
Tyson  v.  Robinson,  3  Ired.  (N.  C.)  333;  Montgomery  County  v.  Carey, 
1  Ohio  St.  463;  White's  Appeal,  108  Pa.  473;  Zehner  v.  Lehigh  Coal 
etc.  Co.,  187  Pa.  487,  67  Am.  St.  Rep.  586,  41  Atl.  464;  Masterson  v. 
Kidwell,  2  Cranch  (C.  C),  669,  16  Fed.  Cas.  No.  9269. 

IV.    Authority  of  Oflicer  of  Corporation  to  Revoke. 

In  Madison  Ins.  Co.  v.  Griffin,  3  Ind.  277,  the  authority  of  the 
president  and  secretary  of  a  corporation  to  revoke  a  submission  to 
arbitration  which  the  corporation,  by  its  directors,  had  agreed  to 
make,  was  denied;  and  the  court,  in  the  course  of  its  opinion,  said: 
"We  do  not  think  there  was  a  valid  revocation  of  that  submission. 
The  agreement  to  submit  was  made  by  the  corporation  itself — at 
least,  by  its  directors — and  not  by  the  secretary  or  president,  or 
both.  The  secretary,  to  carry  into  effect  that  agreement,  executed 
under,  as  we  have  held,  a  special' authority  from  the  company,  the 
submission  bond.  He  was  not  specially  authorized  to  do  more.  He 
was  not  empowered  to  revoke  the  submission  which  the  corporation, 
by  its  directors,  had  agreed  to  make.  Indeed,  the  secretary  did  not 
undertake,  of  his  own  authority,  to  do  it.  The  attempted  revocation 
was  by  him,  under  the  sanction  of  the  president,  without,  however, 
any  authority  from  the  directors.  There  was  no  by-law  conferring 
the  power  to  act  upon  the  president  and  secretary  ....  had  the 
lio.ird  not  assumed  to  act  at  all  in  the  matter  in  question,  but  left 
it  to  ...  .  the  president  and  secretary,  perhaps  these  officers  might 
.  .  .  .  have   revoked   tlieir   uwu   subniissiou.     But   the   board   of    dircc- 
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tors  is  paramount  in  authority  to  the  president  and  secretary;  and 
it  seems  to  us,  as  that  board  had,  in  fact  made  the  submission,  it 
was  not  competent  for  the  president  and  secretary  ....  to  revoke 
that  submission A  submission  should  be  revoked  by  an  au- 
thority equal  to  that  which  makes  it." 

V.    What  Constitutes  Revocation. 

a.  In  General. — A  most  admirable  decision  as  to  what  constitutes 
a  revocation  of,  and  the  manner  of  revoking,  a  submission  to  arbi- 
tration is  found  in  the  case  of  Sutton  v.  Tyrrell,  10  Vt.  91.  The 
■court  says:  "Revocations  are  express,  or  in  fact;  or  implied,  or  in 
law.  In  relation  to  the  first,  they  are  made  by  the  party,  and  are 
to  be  in  the  same  form  or  manner  in  which  the  submission  is  made. 
If  the  submission  be  by  deed,  then  the  revocation  must  be  under 
seal;  if  by  writing,  then  so  must  be  the  revocation;  and  if  simply, 
by  parol,  then  it  may  be  so  revoked.  Implied  revocations,  or  revoca- 
tions in  law,  arise  from  the  legal  effect  and  necessary  consequence  of 
some  intervening  event,  either  providential  or  caused  by  the  party, 
necessarily  putting  an  end  to  the  business.  The  death  of  the  party 
or  umpire,  the  marriage  of  a  party  feme  sole,  the  lunacy  of  a  party, 
or  the  utter  destruction  or  final  end  of  the  subject  matter,  are  of  this 
description." 

b.  Express  Revocation. — So  long  as  the  intention  to  revoke  the 
submission  to  arbitration  is  clearly  expressed,  and  the  revocation  is 
of  the  same  dignity  as  the  submission,  and  the  arbitrators  have  been 
notified  of  the  revocation,  and  it  is  plain  in  its  intent,  the  revocation 
will  be  upheld,  but  not  otherwise:  Steere  v.  Brownell,  113  111.  415; 
Goodwine  v.  Miller,  32  Ind.  419;  Shroy^r  v.  Bash,  57  Ind.  349;  Wallis 
v.  Carpenter,  95  Mass.  19;  Dexter  v.  Young,  40  N.  H.  130;  Frets  v. 
Frets,  1  Cow.  (N.  Y.)  335;  Howard  v.  Cooper,  1  Hill  (N.  Y.),  44; 
Van  Antwerp  v.  Stewart,  8  Johns.  (N.  Y.)  125;  Eelyea  v.  Ramsay. 
2  Wend.  (N.  Y.)  602;  Williams  v.  Branning  Mfg.  Co.,  153  N.  C.  7, 
68  S.  E.  902;  Diekerson  v.  Rorke,  30  Pa.  390;  Shisler  v.  Keavy,  75 
Pa.  79;  Buckwalter  v.  Russell,  119  Pa.  502,  13  Atl.  310;  Mullins  v. 
Arnold,  3G  Tenn.  261;  Sutton  v.  Tyrrell,  10  Vt.  91;  McFarlane  v. 
Cushman,  21  Wis.  406.  A  submission  by  deed  can  be  revoke<l  by 
deed  only,  and  a  submission  in  writing  cannot  be  revoked  orally: 
Brown  v.  Leavitt,  26  Me.  251;   Sutton  v.  Tyrrell,  10  Vt.  91. 

c.     Implied  Revocation — Operation  of  Law. 

1.  In  General. — An  agreement  to  submit  a  controversy  to  arbitra- 
tion may  be  revoked  by  operation  of  law,  as  where  one  of  the  parties 
dies,  or  where  an  arbitrator  dies  or  refuses  to  act,  or  where  the  arbi- 
trators fail  to  agree:  "The  general  rule  is  to  the  effect  that  failure  to 
agree,  refusal  to  act,  or  death  of  a  party,  arbitrator  or  umpire,  operates 
to  revoke  a  conuiion-law  submission,  and,  under  such  circumstances,  tho 
court  possesses  no  power  to  compel  the  parties  to  select  otlier  arl)i- 
trators,  though,  if  the  revocation  is  brought  about  by  death  or  the 
act  of  the  law,  neither  of  the  parties  can  be  made  to  suffer  tlierefor": 
Parsons  v.  Ambos,  121  Ga.  98,  48  S.  E.  696. 

2.  Death  of  Party. — The  general  rule  is  that  the  death  of  a  party 
to  the  submission  before  an  award  is  nia<!e  operates  as  a  revocation, 
unless  there  is  a  pio\'ii-ion  to  the  contrary  in  the  submission:  Parsons 
V.  Ambos,  J21   Ga.  98,  48  S.   E.  GDO;   Mooers  v.  Allen,  35  Me.  276,  3S 
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Am.  Dec.  700;  Manning  v.  Pratt,  ]8  Abb.  Pr.  344;  Tyson  v.  Eobin- 
son,  25  N.  C.  333;  Whitfield  v.  Whitfield,  30  N.  C.  163,  47  Am.  Dec. 
3.30;  Bailey  v.  Stewart,  3  Watts  &  S.  (Pa.)  560,  39  Am.  Dec.  50; 
Power  V.  Power,  7  Watts  (Pa.),  205;  Marseilles  v.  Kenton,  17  Pa. 
-23S;  Farmer  v.  Frey,  4  McCord  (S.  C),  160;  Gregory  v.  Boston  Safe 
Deposit  etc.  Co.,  36  Fed.  408. 

In  Citizens'  Ins.  Co.  v.  Coit,  12  Ind.  App.  161,  39  N.  E.  766,  the 
court  holds  that  while  the  general  rule  is  well  settled  that  after  a 
submission  to  arbitration,  and  before  award,  the  death  of  one  of  the 
parties  revokes  the  submission,  yet  the  rule  does  not  apply  in  the 
case  of  the  death  of  a  trustee  of  an  express  trust. 

Jn  Bash  v.  Christian,  77  Ind.  290,  it  is  affirmed  that  the  death  of 
j3l  party  after  an  award  has  been  made,  but  not  yet  confirmed  by  the 
court,  should  not  revoke  the  submission.  And  in  Moore  v.  Webb, 
53  Tenn.  301,  it  is  decided  that  a  submission  to  arbitration  of  a  cause 
jiending  in  a  court  of  record,  made  by  rule  of  court,  is  not  revoked 
by  the  death  of  one  of  the  parties,  but  the  cause  may  be  revived 
against  the  administrator,  the  award  entered,  and  judgment  rendered 
thereon. 

Under  the  Maryland  statute  of  1785,  the  courts  have  power  to 
enter  judgment  on  awards  returned  under  the  statute,  notwithstand- 
ing the  death  of  either  of  the  parties  to  the  cause  referred:  Turner 
V.  Maddox,  3  Gill  (Md.),  141  19L 

According  to  Freeborn  v.  Denman,  8  N.  J.  L.  116,  the  death  of  one 
of  several  plaintiffs  in  a  cause  referred  by  rule  of  court  to  referees 
docs  not  operate  as  a  revocation  of  the  authority  of  the  referees.  So 
according  to  Bacon  v.  Craudon,  32  Mass.  79,  the  authority  of  a  referee, 
appointed  under  a  rule  of  court,  is  not  revoked  by  the  death  of  one 
of  the  parties,  in  an  action  which  survives. 

Wliile  an  attorney  may  be  regarded,  under  his  general  employment, 
as  endowed  with  authority  to  submit  his  client's  cause  to  arbitration, 
it  is  doubtful  whether  that  authority  is  sufficient  to  justify  a  stipula- 
tion that,  in  case  of  death  of  either  party  before  award  made,  the 
award,  when  made,  shall  bind  the  legal  representative:  Gregory  v. 
Pike,  94  Me.  27,  46  Atl.  793. 

3.  Death  or  Refusal  of  Arbitrators  to  Act. — Some  statutes  provide 
that  the  death  of  arbitrators  or  their  refusal  to  act  shall  not  operate 
as  a  revocation  of  the  submission,  but  that  others  shall  be  appointed 
in  their  stead.  And  the  parties  themselves  may  provide  in  their 
agreement  that  the  death,  or  refusal  to  act,  of  arbitrators  shall  not 
operate  as  a  revocation  of  the  submission,  but  that  others  shall  be 
api)ointed  to  act.  If,  however,  neither  the  statute  nor  the  parties 
themselves  provide  for  such  contingencies,  then  either  the  death,  or 
the  refusal  to  act,  of  arbitrators,  before  an  award  is  made  and  pub- 
lished, revokes  the  submission:  Parson  v.  Ambos,  121  Ga.  98,  48  S. 
E.  696;  Michigan  Ave.  M.  E.  Church  v.  Ilearson,  41  111.  App.  89; 
('ha])man  v.  Seccoiiil),  36  Me.  102;  Cavanagh  v.  Dooley,  88  Mass.  66; 
DonneJl  v.  Lee.  58  Mo.  App.  288;  Kimball  v.  Oilman,  60  N.  H.  54; 
Biiisse  v.  Wood,  47  Barb.  (N.  Y.)  624;  Crofoot  v.  Allen,  2  Wend. 
(N.    Y.)    494;    Eelyea    v.    Ramsey,   2    Wend.    (X.    Y.)    602;    Wilson    v. 

■Cross,  7  Watts  (i'a.),  495;  .Johnson  v.  Cheney,  17  Tex.  336;  Sutton 
V.  Tyrrell,  10  Vt.  91;  McFarlane  v.  Cushman,"21   Wis.  401. 

4.  Marriage  of  Feme  Sole. — There  are  early  decisions  to  the  effect 
•.that  the  mairiage  of  a  feme  sole  operates  as  a  revocation  of  her  sub- 
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mission  to  arbitration:  Quimby  v.  Melvin,  35  N.  H.  198;  Marseilles 
T.  Kenton,  17  Pa.  238;  Sutton  v.  Tyrrell,  10  Vt.  91;  Abbott  v.  Keith, 
11  Vt.  525.  It  may  well  be  doubted  whether  this  doctrine  would  be 
followed  under  the  statutes  of  the  present  day  enlarging  the  legal 
capacity  of  married  women, 

5.  Institution  of  Suit. — It  is  generally  held  that  the  institution 
of  a  suit  by  one  of  the  parties  to  a  submission  to  arbitration  operates 
as  a  revocation  of  the  submission  by  implication  of  law;  provided 
the  suit  is  instituted  before  an  award  is  made  and  published,  and 
embraces  the  subject  matter  in  controversy  specified  in  the  submis- 
sion: Leonard  v.  House,  15  Ga.  473;  Davis  v.  Maxwell,  27  Ga.  368; 
Parsons  v.  Ambos,  121  Ga.  98,  48  S.  E.  696;  Paulsen  v.  Manske,  126 
111.  72,  9  Am.  St.  Eep.  532,  18  N.  E.  275;  Harrison  v.  Hartford  Fire 
Ins.  Co.,  112  Iowa,  77,  83  N.  W.  820;  Peters  v.  Craig,  36  Ky.  307; 
Nurney  v.  Firemen's  Fund  Ins.  Co.,  63  Mich.  633,  6  Am.  St.  Eep.  338, 
30  N.  W.  350;  Kimball  v.  Gilman,  60  N.  H.  54;  Williams  v.  Branning 
Mfg.  Co.,  153  N.  C.  7,  68  S.  E.  902;  Snodgrass  v.  Gavit,  28  Pa.  221; 
Commercial  Union  Ins.  Co.  y.  Hocking,  115  Pa.  407,  2  Am.  St.  Rep. 
562,  8  Atl.  589. 

The  contrary  is  held  by  some  authorities;  but  it  appears  clearly 
from  the  decisions  that  the  party  who  instituted  suit  either  pro- 
ceeded without  good  faith  (Sutton  v.  Tyrrell,  10  Vt.  91),  or  too  late 
during  the  arbitration  proceedings  (Knaus  v.  Jenkins,  40  N.  J.  L. 
288,  29  Am.  Rep.  237);  or  the  statute  provides  that  the  institution 
of  a  suit  shall  not  operate  as  a  revocation  of  a  submission  to  arbitra- 
tion: New  York  Lumber  etc.  Co.  v.  Schneider,  15  Daly,  15,  1  N.  Y. 
Supp.  441. 

In  Hunt  V.  Guilford,  4  Ohio,  310,  it  is  held  that  the  question  whether 
the  submission  to  arbitration,  and  the  authority  by  it  vested  in  the 
arbitrators  to  make  an  award,  were  revoked  before  the  award  was 
completed,  is  for  the  jury  to  determine,  being  matter  of  fact. 

VI.    Effect  of  Revocation. 

The  effect  of  a  revocation  of  a  submission  to  arbitration  is  to 
restore  the  parties  to  their  respective  rights  against  each  other  as 
they  existed  before  the  agreement  to  submit  to  arbitration;  in  other 
words,  the  law  regards  the  status  of  the  parties  as  if  they  had  never 
agreed  to  submit  to  arbitration.  And  if  the  revocation  conforms  to 
the  statute,  any  proceedings  by  the  arbitrators  subsequent  to  the  revo- 
cation are  null  and  void:  Wolff  v.  Shelton,  51  Ala.  425;  Paulson  v. 
Manske,  126  111.  72,  9  Am.  St.  Rep.  532,  18  N.  E.  275;  Schepp  v.  Man- 
ley,  59  Hun,  440,  13  N.  Y.  Supp.  728;  Haggart  v.  Morgan,  5  N.  Y. 
422,  55  Am.  Dec.  350;  Sartwell  v.  Sowles,  72  Vt.  270.  82  Am.  St.  Rep. 
913,  48  Atl.  11;  Sangster  v.  Quantrill,  1  Hayw.  &  H.  18,  Fed.  Cas. 
No.  12,321. 

In  Sartwell  v.  Sowles,  72  Vt.  270,  82  Am.  St.  Rep.  943,  48  Atl.  11, 
the  arbitrators  made  and  published  an  award  after  the  submission 
to  arbitration  was  revoked  by  the  plaintiff,  and  the  court  says:  "De- 
fendants contend  that  by  reason  of  the  submission  to  arbitrators,  the 
plaintiff  is  barred  from  maintaining  this  action,  and  that  his  only 
remedy  is  upon  the  bond  given  by  the  defendant  Sowles  to  abide  and 
perform  the  award.  Tliis  contention  is  untenable.  Notwithstanding 
the  agreement  not  to  revoke  the  submission,  either  party  had  the  right 
so  to  do  at  any  time  before  an  award  was  made  and  published:  Aspin- 
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wall  V.  Tousey,  2  Tyler  (Vt.),  328;  People  v.  Nash,  111  N.  Y.  310, 
7  Am.  St.  Eep.  747,  18  N.  E.  630,  2  L.  E.  A.  180.  And  when  the 
submissjon  was  revoked,  it  was  no  bar  to  this  action." 

VII.    Waiver  of  Eevocation. 

In  McKenna  v.  Lyle,  155  Pa.  599,  35  Am.  St.  Rep.  910,  26  Atl.  777, 
it  is  held  that  if,  after  the  submission  to  arbitration,  one  of  the  par- 
ties undertakes  to  revoke  it,  his  adversary  loses  his  right  to  insist 
upon  the  arbitration,  though  the  revocation  may  be  inoperative,  if 
he  proceeds  without  objection  to  a  trial  of  the  cause  in  the  court, 
and  has  it  submitted  to  a  master  for  trial  on  the  merits.  "It  is 
impossible  to  regard  this  action  of  the  parties  as  anything  else  than 
a  waiver  of  the  submission  of  the  award." 

In  Seely  v.  Pelton,  63  111.  101,  it  decided  that  a  revocation  of  a 
submission  to  arbitration  will  be  considered  waived  when  it  appears 
that  the  revoking  party,  with  his  attorney,  appeared  before  the  arbi- 
trators and  entered  into  the  trial  of  the  case. 

In  Hathaway  v.  Strong,  2  Tyler  (Vt.),  105,  the  parties  agreed  to 
submit  to  arbitration,  but  one  of  them  revoked  such  submission  before 
the  award  was  published.  Notwithstanding  the  revocation,  however, 
the  arbitrators  rendered  an  award  to  the  effect  that  the  party  who 
revoked  the  submission  should  pay  a  certain  sum  of  money  to  the 
other  party,  and  that  both  should  execute  releases  on  a  certain  day. 
The  party  who  revoked  the  submission  paid  the  money,  but  the  re- 
leases were  not  executed.  It  was  held  that  the  payment  of  the 
money  by  the  revoking  party  was  not  a  waiver  of  his  revocation. 


HUGHES  V.  PRITCHARD. 

[153  N.  C.  135,  69  S.  E.  3.] 

INFANTS — Guardian  Ad  Litem — Service  of  Summons. — When 
an  infant  defendant,  in  a  civil  action  or  special  proceeding,  has  no 
general  or  testamentary  guardian,  a  summons  must  be  served  upon 
such  infant  and  a  copy  of  the  complaint  also  be  served  or  filed  accord- 
ing to  law,  before  a  guardian  ad  litem  can  be  appointed,     (p.  653.) 

INFANTS — Defective  Service  of  Process  in  Partition. — A  judg- 
ment setting  aside  a  final  decree  in  partition,  as  to  infant  defendants 
under  fourteen  years  of  age  who  were  not  personally  served  with 
summons  in  the  manner  prescribed  by  statute,  will  be  affirmed,  though 
a  guardian  ad  litem  had  been  appointed  for  the  infants,  and  had 
accepted  service  of  summons,     (pp.  650,  655.) 

INFANTS  —  Manner  of  Service  of  Summons  —  Province  of 
Court. — It  is  not  the  province  of  the  court  to  say  why  the  legislature 
has  seen  proper  to  prescribe  a  different  manner  of  service  of  process 
upon  infants  over  fourteen  years  of  age  and  under  fourteen — wliy 
a  reading  to  one  and  a  delivery  of  a  copy  to  the  other  is  required. 
It  is  enough  that  "Ita  lex  est  scripta."     (p.  655.) 

INFANTS — Vacation  of  Partition  Judgment. — A  judgment 
setting  aside  a  final  decree  in  partition,  as  to  infant  defendants  under 
fourteen  years  of  age,  will  be  affirmed  upon  facts  showing  that  the 
summons  was  irregularly  served  upon  them;  that  the  action  is  be- 
tween the  original  parties,  and   that  no  rights  of   third  persons   have 
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intervened;  that  part,  and  probably  all,  of  the  defendants  are  still 
minors;  that  they  had  a  meritorious  defense,  having  an  equitable 
estate  in  one-third  undivided  interest  in  the  land  sought  to  be  par- 
titioned; that  no  real  defense  was  made  for  them  by  the  guardian 
ad  litem;  and  that  it  would  be  a  plain  violation  of  right  to  leave 
the  judgment  standing  so  as  to  operate  as  an  estoppel  upon  them, 
(p.  658.) 

I\rotion  to  vacate  a  judgment  against  infants  and  others. 
In  1896,  the  plaintiffs,  M.  E.  Hughes,  Sr.,  and  M.  E.  Hughes, 
Jr.,  commenced  an  action  against  D.  T.  Pritchard  to  recover 
an  undivided  two-thirds  of  five  hundred  acres  of  land, 
known  as  the  D.  T.  Pritchard  home  place.  This  action  ended 
in  a  final  judgment  establishing  their  equitable  title  to  a  two- 
thirds  interest  in  the  land:  See  Hughes  v.  Pritchard,  122 
N.  C.  59,  29  S.  E.  93.  D.  T.  Pritchard  was  the  owner  of  the 
legal  title,  but  the  plaintiffs  in  that  action,  who  are  the  plain- 
tiff's in  this  action,  attached  to  it  a  parol  trust  in  their  favor 
for  a  two-thirds  interest.  D.  T.  Pritchard  was  the  sole  de- 
fendant to  that  action.  They  also  recovered  a  judgment 
against  him  for  something  over  one  thousand  dollars  for 
rents  received  by  him  and  held  for  the  plaintiffs. 

Subsequently,  in  June,  1898,  the  same  plaintiffs  commenced 
a  special  proceeding  before  the  clerk  of  the  superior  court  for 
the  partition  of  said  land,  in  which  proceeding  D.  T.  Pritch- 
ard and  all  of  his  children  were  made  parties  defendant. 
It  was  alleged  in  the  plaintiffs'  petition  that  the  plaintiffs 
and  defendant,  D.  T.  Pritchard,  were  tenants  in  common  of 
Ihe  land  described  therein,  the  plaintiffs  owning  two  undi- 
vided thirds  and  the  said  D.  T.  Pritchard  owning  one  undi- 
vided third ;  that  the  land  was  capable  of  actual  partition ; 
that  the  plaintiffs , desired  to  have  their  portions  set  apart  to 
them  in  severalty;  that  j\Iary  E.  Hughes,  Sr.,  owned  a  life 
estate  in  two-thirds  of  the  land,  and  Mary  E.  Hughes.  Jr., 
owned  the  remainder  of  the  two-thirds  in  fee ;  that  the  de- 
fendant, Alice,  was  the  wife  of  D.  T.  Pritchard ;  that  the 
other  defendants,  eleven  in  number,  were  the  children  and 
lieirs  at  law  of  D.  T.  Pritchard;  that  four  of  these  children, 
whose  names  were  given,  were  over  twenty-one  3'ears  of  age; 
three  of  them  under  twenty-one.  but  over  fourteen ;  and  four 
of  them  under  fourteen  years  of  age.  The  sheriff  served  the 
summons  on  each  defendant  personally,  by  reading  it  to  each 
of  them  and  by  leaving  a  copy  thereof  with  D.  T.  Pritt-hard, 
with  whom  the  defendant  children  resided. 

The  court  appointed  a  guardian  ad  litem  for  William.  John 
Franklin,  George,  Judson,  Sanborne,  Iva,  and  Plorine  Pritch- 
ard. Summons  was  issued  for  such  guardian,  and  he  ac- 
cepted service  thereof.  He  filed  an  answer  in  which  it  was 
alleged  that  there  was  no  copy  of  the  summons  left  with  either 
of  the  infant  defendants.  Commissioners  appointed  made 
division  of  the  laud,  and  filed  their  report,  upon  which  a  hear- 
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ing  was  had  on  November  21,  1898.  Notice  was  served  on 
each  of  the  defendants  personally,  but  no  copy  was  left  with 
any  of'  the  infant  defendants.  Defendants  appeared  and 
filed  exceptions  to  the  confirmation  of  the  report,  but  they 
were  overruled.  The  defendants,  other  than  D.  T.  PritcharJ, 
moved  before  the  clerk  of  the  superior  court  to  set  aside  and 
vacate  the  order  for  partition,  the  report  of  the  commission- 
ers, and  the  final  decree  of  partition.  It  seems  that  this 
motion  was  denied,  an  appeal  was  taken  to  the  superior  court 
at  term,  the  infant  defendants  claiming  that  their  father  was 
the  holder  of  the  legal  title  in  trust  for  them,  and  that  the 
plaintifi's  were  fixed  with  notice  of  their  equitable  title,  be- 
cause in  the  very  action  in  which  they  established  their 
equitable  title,  the  witnesses  of  the  plaintiffs  testified  to  the 
terms  of  the  trust  upon  which  D.  T.  Pritchard  held  the  legal 
title,  to  wit,  two-thirds  for  the  plaintiffs  and  one-third  for  the 
children  of  D.  T.  Pritchard. 

The  court  found  the  ages  of  the  infant  defendants  as  set 
out  in  the  petition  for  partition,  and  was  of  the  opinion  that 
tlie  infant  defendants  under  fourteen  years  were  not  prop- 
erly served  and  were  not  bound  by  the  judgment;  and  that 
the  interests  of  D.  T.  Pritchard  and  of  the  infant  defendants 
were  adverse.  It  was  therefore  ordered  and  adjudged  by  the 
court  that  the  judgment  be  vacated  as  to  the  infant  defend- 
nnts  who  at  the  time  of  the  alleged  service,  to  wit,  on  June 
11,  1898,  were  under  fourteen  years  of  age ;  that  the  motion 
to  vacate  be  denied  as  to  the  other  defendants;  and  that 
plaintiffs  pay  the  cost  of  the  proceedings.  The  plaintiff's 
appealed. 

Pruden  &  Pruden,  J,  C.  B.  Ehringhaus  and  E.  F.  Aydlett, 
for  the  plaintiffs. 

W.  A.  Worth  and  H.  S.  Ward,  for  the  defendants. 

^^^  MANNING,  J.  In  the  consideration  of  the  question 
presented  by  this  appeal,  neither  the  rights  of  a  stranger  to 
the  proceeding  nor  the  rights  of  a  purchaser  for  value  without 
notice  are  involved;  the  only  parties  interested  are  the  orig- 
inal parties  to  the  special  proceedings.  After  the  final  judg- 
ment in  the  special  proceeding  was  entered,  the  plaintiffs  had 
execution  to  issue  on  their  money  judgment  recovered  in  the 
previous  action  against  D.  T.  Pritchard,  and,  after  having  his 
homestead  allotted  in  the  part  allotted  to  him  in  the  special 
proceedings,  purchased  the  excess  at  a  nominal  sum  at  exe- 
cution sale  and  took  deed  therefor.  They  claim  now  under 
that  deed.  The  record  of  the  special  proceedings  presents 
some  unusual  features.  While  D.  T.  Pritchard,  his  wife  and 
all  his  cliildren  are  made  parties  defendant,  infants  and 
adults,  it  is  distinctly  alleged  that  the  only  tenants  in  com- 
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mon  of  the  land  described  in  the  petition  are  the  plaintiffs 
owning  a  two-thirds  interest,  and  the  defendant,  D.  T. 
Pritchard,  owning  a  one-third  interest.  The  only  ground 
even  suggested  in  the  petition  why  the  children  of  D.  T. 
Pritchard  are  proper  parties  is  that  they  are  the  "heirs  at 
law"  of  their  living  father.  No  relief  is  asked  as  to  them; 
no  estate,  legal  or  equitable,  in  fee  or  for  life,  present  or  con- 
tingent, is  alleged  to  be  theirs,  but  it  is  particularly  stated  in 
the  petition  that  the  defendant,  D.  T.  Pritchard,  is  the  owner 
of  the  other  one-third  *'*®  interest.  There  are  other  irregu- 
larities in  the  proceedings.  The  summons  for  the  guardian 
ad  litem  was  issued  on  June  23,  1898,  returnable  June  28th; 
service  accepted  June  24,  1898,  the  answer  filed  by  him  is 
verified  June  20,  1898;  the  order  of  the  court  directing  par- 
tition in  the  proportions  stated  in  the  petition  is  made  June 
28th.  Having  received  notice  of  the  equitable  estate  of  the 
infants  in  the  action  brought  by  the  plaintiffs  to  establish 
their  own  equitable  title,  it  is  not  difficult  to  discover  the  pur- 
pose that  prompted  them  to  make  these  infants  party  defend- 
ants, and  to  now  insist  that,  having  been  parties,  though  with 
no  allegation  of  any  interest  in  the  subject  matter  of  the  liti- 
gation, they  are  concluded  by  the  judgment  because  they  were 
parties  to  the  record.  Within  ten  days  after  the  final  order 
confirming  the  petition,  the  plaintiffs  caused  execution  to  be 
issued  on  their  money  judgment  against  D.  T.  Pritchard,  and 
purchased,  for  a  small  sum,  the  excess  oyer  the  homestead  at 
the  execution  sale,  as  before  stated,  and  assert  title  thereto 
under  the  deed  made  to  them  by  the  sheriff.  Unless  con- 
strained to  do  so  by  well-settled  principles  of  law,  approved 
by  the  decisions  of  this  court,  we  are  unwilling  to  sanction 
the  method  pursued  and  to  consummate,  by  our  decision,  the 
apparent  wrong  to  these  infants,  for  to  do  so  would  be,  first, 
to  bind  them,  and  then  to  take  from  them  their  estate.  Pro- 
ceeding, now,  to  consider  the  grounds  upon  which  the  learned 
counsel  of  the  plaintiffs  seek  to  sustain  the  finality  of  the 
judgment  in  the  special  proceedings  for  partition,  and  the 
freedom  from  impeachment  by  these  infants  of  those  proceed- 
ings, it  is  contended  that  as  some  of  the  defendants  to  that 
proceeding,  adults  as  well  as  infants  over  fourteen  years  of 
age.  having  the  same  interest  in  the  litigation  as  the  infants 
under  fourteen  years  of  age,  were  properly  served  with  sum- 
mons, the  court  had  jurisdiction  to  appoint,  and  did  appoint, 
a  guardian  ad  litem  for  all  the  infant  defendants,  and,  he 
hr.ving  answered,  the  infants  under  fourteen  years  of  age  are 
concluded  by  the  judgment  of  the  court  as  effectually  as  if 
they  had  been  personally  served ;  and  this  contention  is  rested 
upon  the  provisions  of  section  406.  Revisal ;  Code,  section 
181:  Bat.  Rev.,  section  59.  chapter  17:  Acts  of  1871-72,  chap- 
ter 95,  section  2.     This  result,  it  is  contended,  would  follow 
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notwithstanding  there  was  a  failure  to  serve  the  summons 
upon  these  infants  ***  in  the  manner  prescribed  by  sec- 
tion 446  (2),  Revisal.  In  its  final  analysis,  this  contention 
means  that  no  service  of  summons  on  infants  under  fourteen 
years  of  age  need  be  made  where  there  are  other  persons  de- 
fendant upon  whom  proper  service  has  been  made;  and  that 
the  court  may  appoint  a  guardian  ad  litem  for  them  and 
render  judgment  which  will  effectually  conclude  them.  This 
contention,  if  sound,  would  require  the  prescribed  service 
upon  infants  under  fourteen  years  of  age  to  be  made  only  in 
those  civil  actions  or  special  proceedings  where  such  infants 
are  the  sole  defendajits.  Such  a  construction  of  the  statute 
we  do  not  find  supported  by  any  decision  of  this  court,  nor 
is  it  in  accord  with  the  adjudications  of  other  courts.  On  the 
contrary,  in  Moore  v.  Gidney,  75  N.  C.  34,  Bynum,  J.,  in 
speaking  for  the  court,  said:  "When  infant  defendants,  in  a 
civil  action  or  special  proceeding,  have  no  general  or  testa- 
mentary guardian,  before  a  guardian  ad  litem  can  be  ap- 
pointed, a  summons  must  be  served  upon  such  infant  and  a 
copy  of  the  complaint  also  be  served  or  filed  according  to 
law."  Then,  after  discussing  the  procedure  prescribed  by 
section  406,  Revisal,  he  continues  in  these  forceful  words :  *'So 
careful  is  the  law  to  guard  the  rights  of  infants  and  protect 
them  against  hasty,  irregular  and  indiscreet  judicial  action. 
Infants  are,  in  many  cases,  the  wards  of  the  courts,  and  these 
forms,  enacted  as  safeguards  thrown  around  the  helpless,  who 
are  often  the  victims  of  the  crafty,  are  enforced  as  being  man- 
datory. a»d  not  directory  only.  Those  who  venture  to  act 
in  defiance  of  them,  must  take  the  risk  of  their  action  being 
declared  void  or  set  aside":  Nicholson  v.  Cox,  83  N.  C.  44. 
35  Am.  Rep.  556;  Matthews  v.  Jovce,  85  N.  C.  258;  Young 
V.  Young,  91  N.  C.  359 ;  Ward  v.  Lowndes,  96  N.  C.  367.  2 
S.  E.  591;  Carraw^ay  v.  Lassiter,  139  N.  C.  145,  51  S.  E.  968; 
White  V.  Morris,  107  N.  C.  92, 12  S.  E.  80 ;  Stancil  v.  Gay,  92  N. 
C.  462 ;  Gulley  v.  Macy,  81  N.  G.  356.  In  Carraway  v.  Lassiter, 
139  X.  C.  145,  51  S.  E.  968,  Connor,  J.,  speaking  for  this  court, 
said:  "The  only  serious  question  of  law  presented  by  the  ex- 
('ei)tions  is  whether  the  court  acquired  jurisdiction  of  the  per- 
son of  Inez  Carraway.  The  petition  was  filed  on  or  about  the 
twelfth  day  of  October,  1896,  and  the  clerk,  on  the  fifteenth 
day  of  the  same  month,  and  before  any  summons  was  issued, 
inade  an  order  appointing  a  guardian  ad  litem.  This  was 
certainly  irregular,  and  ^*^  if  not  cured  would  have  been 
fatal  to  any  further  proceeding:  Clark's  Code,  sec.  181,  and 
eases  cited.  The  clerk  on  the  same  day  issued  summons 
wliich  was  duly  served  on  the  infant  defendant  and  her  hus- 
band and  the  guardian  ad  litem.  This  certainly  brought  her 
into  court,  as  it  did  the  guardian  prematurely  appointed. 
He  tiled  his  answer,  and  the  court,  upon  the  return  day,  pro- 
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ceeded  to  judgment."  In  the  proceedings  considered  in  that 
case,  there  were  other  defendants  than  the  infant.  The 
learned  judge  then  proceeded:  "We  have  carefully  examined 
the  cases  relied  upon  by  petitioners,  and  find  that  the  court 
has,  in  cases  wherein  the  proceedings  were  instituted  since 
the  adoption  of  the  code,  set  aside  judgments,  etc.,  when  no 
service  of  process  was  made  upon  the  infants  and  refused  to 
do  so  when  the  infant  was  in  court,  notwithstanding  irregu- 
larities in  the  proceeding.  In  Moore  v.  Gidney,  75  N.  C.  34 ; 
Gulley  V.  Macy,  81  N.  C.  356;  Young  v.  Young,  91  N.  C.  359; 
Stancil  v.  Gay,  92  N.  C.  462,  no  summons  was  served  on  the 
infant  defendant,  guardians  ad  litem  were  appointed  without 
personal  service  on  the  infants,  and  filed  answers.  This  court 
has,  in  such  cases,  invariably  held  that  the  court  acquired  no 
jurisdiction.  "When,  however,  personal  service  was  made  on. 
the  infants,  a  contrary  ruling  has  been  made."  In  Gullev 
V.  Macv,  81  N.  C.  356,  Young  v.  Young,  91  N.  C.  359,  Ward 
V.  Lowndes,  96  N.  C.  367.  2  S.  E.  591.  and  Stancil  v.  Gay,  92 
X.  C.  462,  there  were  defendants  other  than  infants,  upon 
whom  there  had  been  proper  service  of  summons.  In  Ward  v. 
Lowndes,  96  X.  C.  367.  2  S.  E.  591,  Merrimon,  J.,  speaking 
for  this  court,  said,  and  this  is  quoted  with  approval  in  Car- 
raway  v.  Lassiter,  139  X.  C.  145,  51  S.  E.  968:  "This  statute 
(Code.  sec.  181)  should  be  strictly  observed,  but  mere  irreg- 
ularities in  observing  its  provisions,  not  affecting  the  sub- 
stance of  its  purpose,  do  not  necessarily  vitiate  the  action  or 
special  proceedings  or  proceedings  in  them.  The  substantial 
purpose  of  this  statute  is  to  have  infants  in  proper  cases 
made  parties  defendant,  have  them  make  proper  and  just 
defense,  and  to  have  their  rights  protected,  and  to  this  end 
have  guardians  make  their  defense  for  them."  The  present 
statute,  in  its  present  wording,  has  been  the  law  of  this  stato 
for  nearly  forty  years,  and  questions  involving  the  property 
and  rights  of  infant  defendants,  upon  whom  process  ha.«  not 
})een  regularly  served,  have  been,  in  many  cases,  presented 
^"*'*  to  this  court,  and  in  none  of  these  numerous  cases  can 
tliere  be  found  a  suggestion  of  this  court  that  supports  the 
construction  of  the  statute  now  contended  for  by  the  plain- 
tiffs, although  according  to  its  letter,  the  statute  may  admit 
of  such  construction.  If  such  construction  had  been  ado{)ted. 
the  decision  of  the  many  cases  presented  would  have  been 
rendered  easy.  In  addition  to  the  influence  of  tliese  decisions, 
the  legislature  of  the  state,  following  the  construction  of  tliis 
statute,  as  declared  in  .Moore  v.  Gidney,  75  X.  C.  34.  Allen 
V.  Shields.  72  X.  C.  504,  Bass  v.  Bass.  78  X.  C.  374  (as  is  sug- 
gested by  this  court  in  Gates  v.  Pickett,  97  X.  C.  21.  1  S.  E. 
763),  enacted  at  its  session  in  1879.  the  curative  act,  now  sec- 
tion 441,  validating  the  dfN-recs  and  judgments  in  civil  actions 
and  special  proceedings,  in  whicli  there  was  no  personal  ser- 
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vice  of  summons  on  the  infant  defendants ;  and  the  irregular- 
ity which  that  act  was  intended  to  cure  was  the  omission  to 
make  personal  service  on  the  infant,  "but  it  did  not  embrace 
cases  where  no  service  was  made  upon  the  infant  or  any  other 
person  in  his  behalf,  as  the  statute  requires  to  be  done": 
Perry  v.  Adams,  98  N.  C.  167,  2  Am.  St.  Rep.  326,  3  S.  E.  729 ; 
Gates  v.  Pickett,  97  N.  C.  21,  1  S.  E.  763 ;  Hare  v.  Holloman, 
94  N.  C.  14;  Stancil  v.  Gay,  92  N.  C.  462.  It  is  further  con- 
tended that  no  protection  can  come  to  the  estate  of  an  infant 
under  fourteen  years  of  age  by  requiring  summons  to  be  deliv- 
ered to  him.  That  is  a  legislative  question,  and  its  wisdom  or 
lack  of  wisdom  should  be  properly  addressed  to  the  legislative 
branch  of  the  state  government.  It  has  never  been  held  as 
a  fault  in  the  law-making  power  of  the  state  that  it  has  re- 
quired an  excess  of  service  of  judicial  process,  but  only  has 
the  deficiency  of  its  method  of  service  been  called  in  question 
before  the  court.  Why  the  legislature  has  seen  proper  to  pre- 
scribe a  different  manner  of  service  upon  infants  over  four- 
teen years  of  age  and  under  fourteen,  why  reading  to  one 
and  a  delivery  of  a  copy  to  the  other,  it  is  not  for  us  to  say ; 
the  conclusive  answer  is,  **Ita  lex  est  scripta. "  The  decisions 
of  other  courts  are  in  accord  with  the  decisions  of  this  court, 
as  cited  above:  Wells  v.  American  Mortgage  Co.,  109  Ala. 
430,  20  South.  136;  Hearing  v.  Ricketts.  101  Ala.  340.  13 
South.  502;  Bondurant  v.  Sibley's  Heirs.  37  Ala.  565;  Cheat- 
ham V.  Whitman,  86  Ky.  614.  6  S.  W.  595;  Chambers  v. 
Jones,  72  111.  275;  Whitnev  v.  Porter,  23  111.  445;  Helms  v. 
Chadbourne,  45  Wis.  60;  Price  v.  Winter,  ^44  ^5  ^i^  g. 
McIMautrv  v.  Fairley,  194  Mo.  502,  91  S.  W.  902;  Wright 
V.  Ilink,  i93  Mo.  130.  91  S.  W.  933 ;  10  Cyc.  678.  Construing 
the  two  sections  together,  we  hold  that  section  440  (2),  Re- 
visal.  prescribes  the  manner  of  service  upon  infants  under 
fourteen  years  of  age,  and  that  section  406,  Revisal,  authorizes 
the  appointment  of  guardians  ad  litem  and  prescribes  the 
procedure  to  be  observed  after  their  appointment;  so  that, 
as  has  been  uniformly  held  in  this  state,  where  a  defective 
or  incomplete  service  upon  such  infants  has  been  made,  but 
a  guardian  ad  litem  has  been  appointed  in  substantial  compli- 
ance with  the  requirements  of  section  400,  Revisal,  and  the 
court  has  proceeded  to  judgment  in  the  action  or  proceedings, 
such  defective  or  incomplete  service  upon  the  infants  con- 
stitutes but  an  irregularity,  which  renders  the  judgment  not 
void,  but  voidable  only,  which  cannot  be  collaterally  im- 
peached, and  which  will  not  be  vacated  or  set  aside  solely  for 
such  irregularity,  when  the  rights  of  bona  fide  purchasers 
for  value  without  notice  have  intervened.  The  reasons 
which  induced  tlie  holding  that  such  defects  rendered  the 
.judgment  merely  irregular  are  stated  with  great  force  and 
clearness  by  Ruffin,  J.,  in  speaking  for  this  court  in  Sutton 
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V.  Schonwald,  86  N.  C.  198,  41  Am.  Rep.  455,  which  case 
has  since  been  many  times  cited  with  approval. 

It  is  further  contended  by  the  plaintiffs  that  the  interests 
of  the  infants  under  fourteen  years  of  age  were  identical  with 
the  other  children  of  D.  T,  Pritchard,  some  of  whom  were 
adults  and  others  infants  over  fourt-een,  who  were  brought 
into  court  by  proper  service  of  summons,  and  there  being  this 
identity  of  interest,  the  principle  of  class  representation 
would  apply,  and  the  alleged  irregularity  in  the  proceedings 
would  be  cured.  This  is  an  extension  of  the  doctrine  of 
class  representation  beyond  the  limitation  which  we  think 
this  court  has  placed  upon  it.  In  Card  v.  Finch,  142  N,  C. 
140.  54  S.  E.  1009,  this  court  said:  ''The  defendants  suggest 
that  the  widow,  life  tenant,  being  a  party,  those  in  s^iccession 
are  bound  by  the  judgment,  upon  the  doctrine  of  representa- 
tion. It  is  true  that  the  courts  have  uniformly  held  that 
where  there  are  contingent  limitations,  or  bare  possibilities, 
and  all  the  persons  who  may,  upon  possible  contingencies, 
become  entitled,  are  not  in  esse,  they  may  be  bound  by  decrees 
made  when  the  owners  of  the  land  are  parties.  This  doctrine 
has  well-defined  ^'^^  limitations  which  exclude  its  application 
to  the  plaintiffs.  It  originated  in  necessity — to  prevent  titles 
being  encumbered  for  unreasonable  periods,  and  the  sacrifice 
of  the  interests  of  one  or  more  generations.  It  is  also  sus- 
tained upon  the  ground  that  a  bare  possibility  is  not  a  vested 
right.  It  has  never  been  applied  to  the  devesting  of  a 
vested  remainder,  or  in  any  case  where  those  who  would  be 
entitled  in  remainder  are  in  esse  and  may  be  brought  before 
the  court  in  propria  persona.  In  such  cases,  there  is  no  neces- 
sity for  resorting  to  the  doctrine  of  representation.  Cessante 
ratione  legis  cessat  et  ipsa  lex :  Springs  v.  Scott,  132  N.  C. 
548,  44  S.  E.  116.  See.  also,  Lawrence  v.  Hardy,  151  N.  C. 
123,  134  Am.  St.  Rep.  976,  65  S.  E.  766,  wherein  is  considered 
the  effect  of  a  judgment  in  partition  upon  "parties  unknown." 
It  is  further  suggested  that  the  decision  of  this  court  in  Rose- 
man  V.  Roseman.  127  N.  C.  494,  37  S.  E.  518,  is  in  conflict 
with  the  conclusion  we  have  reached  in  this  case.  We  do 
not  think  there  is  necessarily  such  conflict.  In  that  case, 
being  an  action  brought  to  substitute  a  trustee  for  one  named 
in  a  will,  who  declined  to  accept  his  testamentary  appoint- 
ment and  perform  the  trusts  declared  by  the  will,  there  were, 
among  the  defendants,  infants  under  fourteen  years  of  age. 
The  summons  was  served  upon  them  by  delivering  a  copy,  but 
no  copy  was  delivered  "to  the  father,  mother  of  guardian, 
etc.,"  as  prescribed  by  the  statute.  A  guardian  ad  litem 
was  regularly  appointed,  summons  regularly  served  upon 
him,  and  he  filed  answer.  The  mother  of  the  infants  was  a 
party  defendant  and  served  with  summons.  The  court  ap- 
pointed  a  trustee,   who   entered   upon  the   discharge   of   the 
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■trusts  and  performed  important  services  thereunder.  Sub- 
se(|uently  the  infants  moved  to  set  aside  the  judgment,  solely 
upon  the  ground  of  defective  service  upon  them.  The  motion 
was  denied,  and  upon  appeal  to  this  court  the  judgment  was 
affirmed.  It  does  not  appear  in  the  case,  as  reported,  that 
any  injury  was  done  the  infants  by  the  appointment  of  a 
trustee  or  the  judgment  of  the  court.  That  the  judgment  was 
irregular  and  not  void,  under  the  decisions  of  this  court  as  ap- 
plied to  the  facts  of  the  case,  is  clear;  but  we  are  constrained 
to  repeat  again  the  doctrine  so  clearly  stated  in  Sutton  v. 
Schonwald,  86  N.  C.  198,  41  Am.  Rep.  455,  that  "whatever 
formalities  are  prescribed  must  be  punctually  ^^®  fulfilled 
as  the  courts  have  no  power  to  dispense  with  the  re- 
quirements of  a  statute,  and  most  especially  is  this  principle 
rigidly  adhered  to  in  the  case  of  judicial  and  probate  sales." 
While  the  neglect  to  observe  the  statutory  requirements  to 
•serve  process  in  the  prescribed  way  is  a  menace  inter  partes, 
and  except  as  to  purchasers  for  value  in  good  faith  and  with- 
out notice,  to  the  integrity  of  a  judgment  rendered  in  a  civil 
action  or  special  proceeding,  yet  it  does  not  follow  that  for 
such  irregularity  the  court  will  vacate  its  judgment  upon 
motion  in  every  case,  and  this  condition,  as  it  should  be,  is 
largely  due  to  the  view  that  the  courts  are  the  guardians 
and  protectors  of  the  rights  and  property  of  infants.  The 
principles  w^hich  should  govern  the  courts  in  the  exercise  of 
this  remedial  power  are  clearly  stated  by  this  court  in  Wil- 
liamson v.  Hartman,  92  N.  C.  236  (quoted  with  approval  in 
1  Black  on  Judgments,  section  326.  and  many  times  approved 
by  this  court)  :  "This,  however,  does  not  imply  that  every 
judgment  affected  in  any  decree,  directly  or  indirectly,  by 
some,  or  any  irregularity  in  the  course  of  the  action  leading 
to  it,  will  be  set  aside.  Some  irregularities  are  unimportant, 
and  do  not  affect  the  substance  of  the  action  or  the  proceed- 
ings in  it;  there  are  others  of  more  or  less  importance  that 
may  be  waived  or  cured  by  what  may  take  place  or  be  done 
in  the  action  after  they  happen;  and  there  are  yet  others  so 
serious  in  their  nature  as  to  destroy  the  efficacy  of  the  action 
and  render  the  judgment  in  it  inoperative  and  void.  Whether 
the  court  will  or  will  not  grant  such  a  motion  in  any  case, 
must  depend  upon  a  variety  of  circumstances  and  largely 
upon  their  peculiar  application  t«  the  case  in  which  the  motion 
shall  be  made.  Generally,  a  judgment  will  be  set  aside  only 
wlien  the  irregularity  has  not  been  waived  or  cured,  and  has 
IxM'n  or  may  be  such  as  has  worked,  or  may  yet  work,  serious 
injury  or  prejudice  to  the  party  complaining  interested  in  it, 
or  when  the  judgment  is  void.  The  court  will  always,  upon 
motion,  strike  from  its  rei-ord  a  judgment  void  for  irregu- 
larity." Speaking  to  th(^  facts  of  the  particular  case,  the 
•court   further  said:  "(Iraiiting  that  the   method   by   which 
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the  appellant  was  made  a  party  to  the  proceeding  was  not 
strictly  regular,  still  he  has  not  shown  that  he  was  reasonably 
diligent  in  looking  after  his  interests  in  it  after  he  became 
^'*''  of  age,  nor  has  he  shown  that  he  has  suffered  serious 
Avrong  or  prejudice  by  reason  of  the  irregularity  of  which 
he  complains,  or  that  he  may  yet  probably  so  suffer.  Indeed, 
it  appears  the  judgments  complained  of  were  just  and 
proper." 

Our  conclusion  is  that  the  judgment  of  liis  honor  in  setting 
aside  the  judgment  complained  of  in  behalf  of  these  infants 
should  be  affirmed  upon  the  facts  of  the  case  as  presented,  be- 
cause (1)  the  summons  was  irregularly  served  upon  them; 
(2)  according  to  the  ages  given  in  the  petition  filed  in  the 
special  proceedings,  three,  certainly,  and  probably  all  of  them, 
are  still  minors ;  (3)  they  had  a  meritorious  defense  in  that,  for 
the  purposes  of  this  motion,  it  sufficiently  appears  that  they 
had  an  equitable  estate  in  one-third  undivided  interest  in  the 
land  sought  to  be  partitioned;  (4)  that  no  real  defense  was 
made  for  them  by  the  guardian  ad  litem;  (5)  under  the 
doctrine  of  estoppel,  which  applies  to  proceedings  in  parti- 
tion, as  held  by  this  court  in  Buchanan  v.  Harrington,  152 
N.  C.  333,  136  Am.  St.  Rep.  828,  67  S.  E.  747,  and  the  au- 
thorities therein  cited,  and  which  it  is  contended  would  con- 
clude these  infants  in  the  present  case,  it  would  be,  as  is  said 
in  Larkins  v.  Bullard,  88  N.  C.  35,  "a  plain  violation  of  right 
to  leave  the  judgment  standing  so  as  to  operate  as  an  estop- 
pel upon  these  infants,  when  the  court  can  see  no  real  de- 
fense was  ever  made  for  them,"  though  we  leave  open  the 
interesting  question  whether  parties  made  defendant  to  an 
action  or  special  proceedings,  against  whom,  in  the  one  case, 
no  cause  of  action  is  stated,  and  in  whom,  in  the  other  case, 
no  interest  or  estate  in  the  subject  matter  of  the  litigation 
is  alleged  to  exist,  are  estopped  and  concluded  by  the  judg- 
ment because  they  were  parties  to  the  action  or  special  pro- 
ceedings.    Finding  no  error,  the  judgment  is  affirmed. 


Defects  in  the  Service  of  Process  are  considered  in  the  note  to  San- 
ford  V.  Edwards,  61  Am.  St.  Rep.  485.  This  note  at  pages  492,  493, 
treats  of  defects  in  the  service  of  process  on  infants  and  lunatics, 
and  shows  the  effect  of  personal  service  on  the  defendants,  though 
not  made  in  the  mode  prescribed.  Jurisdictional  defects  in  sum- 
monses and  like  process  is  the  subject  of  a  note  to  Choate  v.  Speucer, 
40  Am.  St.  Rep.  430. 

For  Authorities  on  the  Sufficiency  of  Service  of  Process  on  an  Infant 
and  his  parents  or  guardian,  see  Kalb  v.  German  Sav.  &  L.  Soc,  25 
"Wash.  349,  87  Am.  St.  Rep.  757;  Knut  v.  Nutt,  83  Miss.  3G5,  102 
Am.  St.  Rep.  452;  Manternach  v.  Studt,  230  111.  356,  120  Am.  St. 
Rep.  310. 

Cnncerninq  the  Validity  of  Judgments  Against  Infants,  see  Cohce  v. 
Bacr,   134  Ind.  375,  39  Am.  St.   Rep.   270. 

Thr  Varoting  of  Jvdgmrnts  Agniimt  Infants  on  Moti/)n  is  discussed 
in  the  note  to  Funiian  v.  Fuiinau,  GO  Am.  St.  Rep.  656. 
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HERRING  V.  WILLIAMS. 

[153  N.  C.  231,  69  S.  E.  140.] 

WIUjS — Construction — Consideration  of  Entire  Instrument.— 

When  a  will  is  presented  for  construction,  the  entire  instrument  must 
be  considered  and  the  intention  of  the  testator  ascertained  from  the 
language  used  by  him.     (p.  660.) 

WILLS — Construction — Matters  for  Consideration. — In  constru- 
ing a  will  it  is  competent  to  consider  the  condition  of  the  testator's 
family,  how  he  was  circumstanced,  and  his  relationship  to  the  objects 
of  his  testamentary  disposition,  so  as  to  get,  as  nearly  as  possible,  his 
viewpoint  at  the  time  the  will  was  executed,     (p.  660.) 

WILLS — Power  of  Disposition  in  Life  Tenant. — If  a  testator, 
having  no  children  of  his  own,  devises  all  of  his  property  to  his  wife, 
to  have  and  to  hold  during  the  term  of  her  natural  life,  and  at  her 
death  the  property,  or  as  much  thereof  as  may  then  be  in  her  pos- 
session, to  go  to  his  adopted  daughter,  her  heirs  and  assigns  forever, 
the  wife  takes  a  life  estate  with  power  to  dispose  of  any  part  or 
all  of  the  property  during  her  life,  and  the  adopted  daughter,  as  the 
devisee  of  the  remainder  in  fee,  is  entitled  only  to  such  of  the  real 
estate  as  has  not  been  disposed  of  by  the  wife.     (p.  664.) 

Action  for  waste  committed  and  for  the  forfeiture  of  a  life 
estate.  In  August,  1902,  William  R.  Williams  died  testate. 
He  left  surviving  him  his  widow,  the  defendant,  Carrie  AVill- 
iams.  He  had  no  children  of  his  own,  but  he  had  adopted 
the  plaintiff,  Bettie  Herring,  whose  maiden  name  was  Bettie 
Melton,  when  she  was  a  child  only  ten  weeks  old,  and  who 
was  living  with  the  testator  and  his  wife  at  the  time  of  his 
death.  A  few  months  prior  to  the  death  of  the  testator,  he 
disposed  of  and  devised  his  property  as  follows,  to  wit:  **I 
give  and  bequeath  unto  my  beloved  wife,  Carrie  Williams, 
all  my  property — real,  personal,  and  mixed — of  what  nature 
or  kind  soever,  and  wherever  the  same  may  be  situate  at  the 
time  of  my  death,  to  have  and  to  hold  during  the  term  of  her 
natural  life ;  and  at  the  death  of  my  wife,  the  said  Carrie 
Williams,  the  said  property  or  so  much  thereof  as  may  be 
in  her  possession  at  the  time  of  her  death,  is  to  go  to  Bessie 
Melton,  her  heirs  and  assigns,  forever." 

The  widow  and  life  tenant,  Carrie  Williams,  went  into 
possession  of  the  testator's  estate,  but,  in  1903,  she  conveyed 
the  real  estate  in  fee  to  the  defendant,  John  H.  Green,  in 
exchange  for  land  conveyed  by  him  to  her.  Green  cut  all 
the  standing  timber  on  the  land  conveyed  to  him,  and  sold 
it.  The  plaintiff  Bettie  Herring,  demanded  judgment  for 
the  waste  and  for  the  forfeiture  of  the  life  estate.  The  de- 
fendants Carrie  Williams  and  Green  contended  that,  under 
the  provision  of  the  will  above  quoted,  Carrie  Williams 
had  the  full  right  and  power  to  dispose  of  any  and  all 
of  the  real  estate  devised  by  her  husband;  that  the  plaintiff, 
Bettie  Herring,  was  entitled  to  only  such  of  his  property  a.s. 
remained  undisposed  of   at  his  wife's   death;   and   that   the 
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plaintiff,  therefore,  had  no  cause  of  action  against  them. 
The  defendants  moved  for  judgment  as  of  nonsuit,  but  the 
motion  was  denied.  The  lower  court  adjudged  that,  under 
the  will  of  the  testator,  the  defendant,  Carrie  Williams,  be- 
came and  was  entitled  to  an  estate  for  life,  and  that  the 
plaintiff,  Bettie,  was  the  owner  of  a  vested  remainder  in  fee 
in  all  the  lands  of  which  the  testator  died  seised,  after  the 
<leath  of  his  wife  and  the  falling  in  of  the  life  estate;  and 
that  the  deeds  from  ]\Irs.  Williams  to  Green,  conveyed  only 
the  life  estate  of  Mrs.  Williams.  The  jury  found  that  there 
Avas  waste  and  assessed  the  damages.  Judgment  was  rendered 
declaring  the  estate  of  the  plaintiff,  under  the  will,  to  be  in 
fee.  Judgment  was  also  rendered  for  the  amount  of  the 
damages;  and  it  was  further  adjudged  that  if  the  money 
judgment  was  not  paid  by  a  day  named,  the  estate  of  the 
defendants  in  the  land  upon  which  the  waste  was  committed 
should  be  forfeited  to  the  plaintiff.     The  defendants  appealed. 

Bunn  &  Spruill,  for  the  plaintiffs. 

T.  T.  Thorne  and  J.  C.  L.  Harris,  for  the  defendants. 

233  ]\rANNING,  J.  The  primary  purpose  of  the  courts, 
when  a  will  is  presented  for  construction,  is  to  ascertain  the 
intention  of  the  testator  from  the  language  used  bj'  him.  In 
ascertaining  ^^^  such  intention,  the  entire  will  must  be  con- 
sidered, and  it  is  competent  to  consider  the  condition  of  the 
testator's  family,  how  he  was  circumstanced,  and  his  rela- 
tionship to  the  objects  of  his  testamentary  disposition,  so  as 
nearly  as  possible  to  get  his  viewpoint  at  the  time  the  will 
is  executed.  In  the  present  case,  the  testator's  family  was 
composed  of  his  wife,  the  defendant  Carrie  Williams,  and  his 
foster-daughter,  the  plaintiff"  Mrs.  Bettie  Herring.  He  had 
no  children  of  his  own,  and  he  and  his  wife  had  raised  th(^ 
ferae  plaintiff"  from  an  infant  ten  weeks  old.  She  was  liv- 
ing with  the  testator  and  his  wife  at  the  time  of  his  death. 
The  testator's  estate  consisted  of  a  few  articles  of  personal 
property  of  small  value ;  a  tract  of  land  of  about  one  hun- 
dred acres,  of  which  the  arable  land  was  sufficient  for  a 
one-horse  farm;  the  buildings  and  the  arable  land  were  only 
in  fair  condition,  and  the  remainder  of  the  land  was  tinilxT 
land;  also  a  house  and  a  lot  in  the  town  of  Rock}-  ^Nlount  and 
an  unimproved  lot  in  the  same  town.  The  tract  of  farm 
Innd  was  worth,  at  his  death,  about  twelve  hundred  and  lifty 
dollars  or  fifteen  hundred  dollars;  the  evidence  does  not  dis- 
close the  value  of  the  house  and  lot  or  the  unimproved  lot. 
but  the  inference  from  the  evidence  is  that  they  were  not  of 
large  value,  prob<".l)ly  not  exceeding  one  thousand  dollars 
or  twelve  hundred  dollars.  At  the  time  of  his  death,  tht^ 
testator  was  employed  as  an  overseer  of  another  farm,  and 
his  own  farm  was  rented,  and  his  income  from  his  work  must 
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have  constituted  the  principal  source  of  support  for  his  wife 
and  foster  child.  The  will  itself  furnishes  sufficient  proof  of 
the  affetition  of  the  testator  for  his  wife,  and  we  will  assume 
1hat  he  entertained  feeling  of  affection  for  his  foster  daugh- 
ter. It  is  clear,  from  the  language  of  the  will,  that  a  life 
estate  is  vested  in  the  wife,  and  a  remainder  in  fee  in  the 
feme  plaintiff.  It  is  equally  clear  that  the  life  estate  vested  in 
the  wife  covered  the  testator's  entire  estate — "all  my  property, 
real,  personal  and  mixed,  of  what  nature  or  kind  soever,  and 
wheresoever  the  same  shall  be  at  the  time  of  my  death."  But 
the  remainder  in  fee  to  his  foster  daughter,  the  feme  plaintiff, 
is  limited  to  the  ''said  property  or  as  much  thereof  as  may 
be  in  her  [his  wife's]  possession  at  the  time  of  her  death." 
So  the  precise  question  is,  Do  the  words  "as  much  thereof 
as  may  be  in  her  possession  at  the  time  of  her  death"  annex 
as  appurtenant  to  the  life  estate  a  power  ^^'  of  disposition 
in  the  life  tenant?  If  the  power  of  disposition  is  appurten- 
ant to,  or  incident  to,  the  life  estate,  then  under  the  dtxiision 
of  this  court  in  Parks  v.  Robinson,  138  N.  C.  269,  50  S.  E. 
649,  the  life  tenant  could  convey  in  fee  in  the  exercise  of  that 
power.  In  that  case  Connor,  J.,  speaking  for  this  court, 
said:  "To  restrict  the  powder  of  disposal  of  her  life  estate 
would  be  to  nullify  its  effect.  She  had  such  power  incident 
to  her  life  estate.  To  confine  the  power  of  disposal  to  such 
life  estate  would  do  violence  to  the  rule  of  construction  that 
every  w^ord  used  by  the  testator  should  be  given  force." 
The  language  of  the  will,  construed  in  that  case,  was  as  fol- 
lows: "I  give,  etc.,  to  my  beloved  wife,  Ann  Parks,  during 
her  natural  life  and  at  her  disposal,  all  the  rest,  residue  and 
remainder  of  my  real  and  personal  estate."  There  was  in 
that  will,  differing  from  the  one  now  being  considered,  no 
limitation  over.  But  in  the  case  of  Troy  v.  Troy,  60  N.  C. 
624.  a  will  was  presented  to  this  court  with  a  remainder  in 
fee  to  the  son,  limited  upon  the  life  estate  of  the  wife,  and 
Pearson,  C.  J.,  speaking  for  the  court  said:  "This  is  a  power 
appurtenant  to  her  life  estate,  and  the  estate  which  may  be 
created  by  its  exercise  will  take  effect  out  of  the  life  estate 
given  to  her.  as  well  as  out  of  the  remainder.  A  power  of 
this  description  is  construed  more  favorably  than  a  naked 
power  given  to  a  stranger,  or  a  power  appendant,  because, 
as  its  exercise  wall  be  in  derogation  of  the  estate  of  the  per- 
son to  whom  it  is  given,  it  is  less  apt  to  be  resorted  to  in- 
judiciously than  one  given  to  a  stranger,  or  one  which  does 
not  effect  the  estate  of  the  person  to  whom  it  is  given": 
Stroud  V.  IMorrow,  52  N.  C.  463 ;  Burleigh  v.  Clough,  52  N. 
H.  267.  13  Am.  Rep.  23:  Herring  v.  Barrow,  L.  R.  13  Ch.  D. 
144;  Stuart  v.  Walker,  72  "Slo.  145;  Ayer  v.  Ayer.  128  Mass. 
575;  Fainnan  v.  Boal.  14  III.  244:  Jackson  v.  Robins.  16 
Johns.  537;  Underwood  v.  Cave,  176  Mo.  1,  75  S.  W.  451 ;  Me- 
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Cullou2:h's  Admr.  v.  Anderson,  90  Ky.  126,  13  S.  W.  353,  7  L. 
R.  A.  836;  2  Underbill  on  Wills,  see.  687. 

Do  the  words  of  this  will  confer  upon  the  life  tenant  a 
power  of  disposal  of  the  property  devised?  Unless  such  ef- 
fect is  given  to  them,  we  must  reject  as  meaningless  the  words, 
"or  as  much  thereof  as  may  be  in  her  possession  at  the  time 
of  her  death."  The  contention  of  the  feme  plaintiff  is  that 
the  remainder  in  ^^^  fee,  vested  in  her  by  the  will,  extends 
to  and  embraces  all  the  property  of  which  the  testator  was 
seised  and  possessed  at  his  death  and  in  which  he  devised 
a  life  estate  to  his  wife,  except  possibly  such  as  ipso  usu 
consumuntur,  and  so  completely  is  the  wife  deprived  of  any 
power  of  disposition,  the  plaintiff  can  maintain  an  action  to 
recover  damages  for  voluntary  waste.  As  we  have  said,  to 
accept  the  contention  of  the  plaintiff  would  be  to  strike  from 
the  will  the  words  we  have  quoted.  But  we  understand  the 
rules  of  construction  to  require  us  to  give  effect  to  all  the 
words  used  by  the  testator,  unless  they  are  in  themselves 
meaningless,  or  so  vaguely  express  a  purpose  that  no  definite 
intention  can  be  inferred,  or  are  plainly  inconsistent  with  an 
otherwise  clearly  expressed  intention,  or  are  repugnant  to 
some  established  rule  of  law :  Redfield  on  Wills,  431-433.  It 
will  be  noted  that  the  testator  does  not  use  the  word  "dis- 
pose" or  "sell"  or  any  of  their  derivatives,  but  that  it  is 
not  necessary  to  use  these  words  or  either  of  them  to  confer 
a  power  of  disposal,  has  been  held  in  numerous  cases  where 
the  words  used  imply  such  power:  Clark  v.  Middleswortb, 
S2  Ind.  240;  Henderson  v.  Blackburn,  104  111.  227,  44  Am. 
Rep.  780;  Bamforth  v.  Bamforth,  123  Mass.  280;  Johnson  v. 
Battelle,  125  Mass.  453;  Leggett  v.  Firth,  132  N.  Y.  7,  20 
X.  E.  950;  Silvers  v.  Canarj%  109  Ind.  267,  9  N.  E.  904: 
Farish  v.  Wayman,  91  Va.  430,  21  S.  E.  810 ;  Underwood  v. 
Cave,  176  Mo.  1,  75  S.  W.  451.  It  is  also  settled  by  tho 
weight  of  authority  that  when  the  power  of  disposal  is  given 
for  specific  purposes,  as  for  support  and  maintenance  of  the 
devisee  of  the  life  estate  or  of  such  and  others,  the  power  is 
limited  to  be  exercised  for  the  particular  purposes  declared  : 
Chase  v.  Ladd,  153  Mass.  126,  25  Am.  St.  Rep.  614.  26  X. 
E.  429 ;  Morford  v.  Dieffenbacker,  54  Mich.  593,  20  X.  W.  600 : 
Swarthout  v.  Ranier,  143  N.  Y.  499,  38  X.  E.  726 ;  Steuart  v. 
Walker,  72  Me.  145,  39  Am.  Rep.  311;  Henderson  v.  Black- 
1>urn,  104  111.  227,  44  Am.  Rep.  780;  Griffin  v.  Griffin,  141 
III.  373,  31  N.  E.  131 ;  Wood  v.  Robertson,  113  Ind.  323,  15  X. 
E.  457;  Jenkins  v.  Compton,  123  Ind.  117,  23  X.  E.  1091.  In 
the  case  of  Clark  v.  Middleswortb,  82  Ind.  240,  the  court,  in 
construing  a  will  containing  the  following  devise:  "I  hereby 
will,  etc.,  all  my  property,  real  and  personal,  to  my  wife, 
Mary  A.  Clark,  during  her  life,  and  at  her  death,  should  any- 
thing remain,  the  same  to  be  divided  among  my  heirs  at  law," 
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said:  "We  think  it  quite  clear  that  the  will  of  A.  B.  Clark 
save  to  his  widow,  ^^"^  Mary  A,  Clark,  a  life  estate  in  said 
lot,  a!Td  that  it  also  gave  her,  by  the  clearest  implication,  a 
power  to  dispose  of  the  same.  The  words,  *  and  at  her  death, 
should  anything  remain,'  are  senseless  and  without  meaning, 
unless  the  testator  intended  that  the  tenant  for'  life  might, 
.prior  to  her  death,  dispose  of  the  property  devised  to  her 
for  life.  The  words  show  that  he  must  have  contemplated 
this  at  the  time,  and  therefore  have  intended  it."  In  Paine 
V.  Barnes,  100  Mass.  470,  a  testator  gave  to  his  wife  all  his 
real  and  personal  estate,  "for  her  support  and  benefit  dur- 
ing her  natural  life,"  and  after  his  wife's  death  "if  anything 
of  said  estate  should  remain,"  he  gave  it  over  to  third  per- 
sons, and  it  was  held  by  the  court :  "The  court  are  of  opinion 
that  the  language  of  the  devise  to  the  wife  can  only  be  con- 
strued as  giving  her  an  estate  for  life,  with  a  contingent  power 
of  disposition  of  the  remainder  only  in  case  of  its  being  needed 
for  her  support.  The  fact  that  there  is  a  remainder  devised 
over,  after  the  estate  for  life  to  her,  shows  that  it  could 
not  be  intended  to  give  her  a  fee,  and  that  the  purpose  for 
which  the  estate  is  given  can  only,  at  the  most,  imply  a  power 
of  disposal  if  the  exigency  should  arise.  Perhaps,  upon  the 
authorities,  the  use  of  the  phrase,  'if  anything  should  re- 
main,' in  connection  with  the  devise  of  a  remainder  of  real 
estate  after  an  estate  for  life,  would  imply  a  power  to  con- 
vey, as  otherwise  there  could  be  no  reason  for  the  doubt 
whether  the  estate  would  remain :  Blanchard  v.  Blanchard, 
1  Allen,  223;  Andrews  v.  Bank  of  Cape  Ann,  3  Allen,  318; 
Lynde  v.  Estabrook,  7  Allen,  68."  To  the  same  effect  is 
Silvers  v.  Canary,  109  Ind.  267,  9  N.  E.  904,  in  which  case  the 
court  held  that  the  words,  "what  may  not  be  consumed  of 
real  and  personal  estate  at  my  wife's  decease,"  conferred  by 
implication  the  power  or  disposal  in  fee,  and  that  the  re- 
mainder was  limited  to  so  much  as  remained  unconsumed  at 
the  death  of  the  tenant  for  life.  In  Leggett  v.  Firth,  132 
N.  Y.  7,  29  N.  E.  950,  the  court  said:  "But  the  remainder 
itself  was  in  turn  limited  by  the  words,  'if  any,'  which  show 
that  the  testator  did  not  intend  that  necessarily  there  would 
be  anything  left  upon  the  death  of  his  wife.  'The  remainder, 
if  any,'  means  the  same  as,  'if  there  shall  be  any  remainder.' 
iind  the  gift  over  is  of  what  may  be  left.  As  it  all  would 
be  left  unless  there  was  a  right  to  dispose  of  it,  it  follows, 
by  necessary  ^^**  implication,  that  he  intended  his  wife  should 
liave  that  power.  Otherwise  the  words,  'if  any,'  must  be 
rejected  as  having  no  meaning  whatever.  In  determining 
the  intention  of  a  testator,  to  grant  to  a  tenant  for  life  the 
power  to  dispose  of  the  property  devised  or  bequeathed,  much 
weight  has  i)een  given  to  tlit^  words  by  which  the  limitation 
over  is  confined  to  wliat   estate  remains  upon   the  death  of 
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the  first,  taker.  Such  intention  has  been  held  to  conclusively 
appear  in  ease  the  property  devised  could  only  be  diminished 
by  a  disposition  of  it  by  the  one  to  whom  the  life  estate  is 
given.  Such  declarations  are  held  to  be  inconsistent  with 
a  supposition  that  the  whole  property  was  to  remain  undi- 
minished in  the  hands  of  the  first  taker":  Bramell  v.  Cole. 
136  Mo.  201,  58  Am.  St.  Rep.  619,  37  S.  W.  924 ;  Harris  v. 
Knapp,  21  Pick.  412.  Guided  by  these  well-considered  and 
well-reasoned  opinions,  we  are  led  to  the  conclusion  that  the 
testator,  by  the  words  used  by  him.  to  wit ,  "or  as  much  there- 
of as  may  be  in  her  possession  at  the  time  of  her  death," 
conferred  upon  his  wife — the  devisee  of  the  life  estate — the 
power  to  dispose  of  any  part  or  all  of  said  property  during 
her  life ;  that  such  power  was  not  limited  to  any  specific  pur- 
pose ;  and  that  a  deed  made  by  her  conveyed  the  fee  simple 
title  unless  restrictive  words  were  used  in  the  deed,  showing 
that  a  less  estate  was  conveyed ;  and  that  the  feme  plaintiff 
was  entitled,  as  the  devisee  of  the  remainder  in  fee,  only  to 
such  of  the  real  estate  as  was  undisposed  of  by  the  wife.  As 
to  the  status  of  the  land  Mrs.  Williams  received  in  exchange 
for  the  land  owned  by  her  husband  and  devised  in  the  will, 
we  will  not  now  determine,  as  no  question  affecting  that  is 
presented  by  this  appeal.  If  she  die  possessed  of  that,  then 
its  status  can  be  determined,  and  not  before.  Having  reached 
this  conclusion,  there  is  error  in  the  rulings  and  judgment  of 
his  honor,  and  the  motion  of  the  defendants  for  judgment 
as  of  nonsuit  should  have  been  granted.  The  judgment  ren- 
dered will  be  set  aside  and  a  judgment  as  of  nonsuit  will  be 
entered. 

Error  and  reversed. 


In  Construing  a  Will  the  intention  of  the  testator  is  to  be  derived 
from  the  will  itself:  Piatt  v.  Brannan,  34  Colo.  125.  114  Am.  St.  Rep. 
147.  Effect  must  be  given  to  every  word  in  a  will,  if  it  is  possible, 
without  contravening  the  intention  of  the  testator:  Gannon  v.  Al- 
bright, 183  Mo.  238,  105  Am.  St.  Eep.  471.  The  intention  of  the 
testator  is  to  be  gathered  not  from  one  but  all  the  words  of  the  will: 
Stewart  v.  Jones,  219  Mo.  614,  131  Am.  St.  Rep.  595.  And  to  ascer- 
tain such  intention  the  court  may  hear  evidence  of  the  circumstances, 
situation  and  surroundings  of  the  testator  when  the  will  was  made, 
and  the  state  and  description  of  his  property:  Pate  v.  Bushong,  161 
Ind.  533,  100  Am.  St.  Rep.  287;  and  the  courts  are  required  to  do 
this  where  the  meaning  of  a  word  or  phrase  employed  by  a  testator 
is  not  clear:  In  re  Poppleton's  Estate,  34  Utah,  285,  131  Am.  St.  Rep. 
842, 

Where  a  Man  Devises  All  Sis  Property  to  His  Wife  for  Life,  with 
power  to  convey,  and  in  the  clause  following  devises,  upon  her  death, 
the  estate  that  may  be  remaining  to  his  heirs  living  at  the  time  of 
his  decease,  the  will  creates  a  life  estate  in  the  wife  with  a  vesteci 
remainder  over  to  such  heirs:  Farlin  v.  Sanborn,  161  ilich.  Glo,  137 
Am.  St.  Rep.  525.  But  a  devise  of  all  property  by  the  testator  to  his 
Bon,  with  a  provision  that  what  remains  at  tlie  latter's  deatli  shall 
go  to  other  specified  jiorsons.  doi's  nut  cut  down  tlie  son's  interest  to 
an  eetate  for  life   pure   and   simple,   imr   a    life   estate   with    power   of 
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disposal:  Galligan  v.  McDonald,  200  Mass.  299,  128  Am.  St.  Rep.  421. 
See,  also,  Jackson  v.  Lippell,  213  Mo.  589,  127  Am.  St.  Eep.  620; 
Allen  V.  Hirlinger,  219  Pa.  56,  123  Am.  St.  Rep.  617. 

Wills. — A  Power  of  Sale  of  Both  Seal  and  Personal  Property  is  Cre- 
ated where  a  husband  by  will  devises  and  bequeaths  all  his  estate,  both 
real  and  personal,  for  the  use  of  his  wife  during  her  life,  "whatever 
remains  of  said  estates"  at  the  death  of  his  wife  to  his  daughter,  and, 
if  the  wife  exercises  such  power,  it  devests  the  title  of  the  remainder- 
man: Young  T.  Hillier,  103  Me.  17,  125  Am.  St.  Rep.  283. 


LANCASTER  v.   SOUTHERN  INSURANCE   COMPANY. 

[153  N.  C.  285,  69  S.  E.  214.] 

FIRE  INSURANCE — When  Effected— Absence  of  Application. 

If  a  person  of  mature  years  and  sound  mind,  who  can  read  and  write, 
accepts  a  policy  of  insurance  containing  stipulations  material  to  the 
risk  and  on  breach  of  which  the  policy  is  to  be  avoided,  and  there 
is  nothing  confusing  or  ambiguous  in  them  and  no  representations 
made,  calculated  or  intended  to  deceive  as  to  their  import,  the  policy 
with  the  stipulations  becomes  the  contract  between  the  parties,  to 
be  enforced,  while  it  stands,  according  to  its  terms,  and  the  principle 
should  not  be  affected  because  in  a  given  case  there  has  been  no 
previous  application  or  no  express  representation  made.     (p.   667.) 

FIRE  INSURANCE.— Effect  will  he  Given  to  a  "Rider"  at- 
tached to  a  policy  of  fire  insurance  on  a  steam  cotton-gin,  where  the 
rider  is  inserted  in  and  made  a  part  of  the  entire  policy  for  the  pur- 
pose of  adapting  its  provisions  to  this  particular  kind  of  property, 
especially  with  reference  to  the  method  and  conditions  of  its  opera- 
tion; where  there  is  nothing  uncertain  or  restrictive  in  its  terms,  and 
it  contains  the  provision,  "attached  to  and  made  a  part  of  this  policy"; 
and  where  there  is,  at  the  end  of  the  entire  policy,  a  stipulation  that 
it  is  "made  and  accepted  under  the  foregoing  stipulations  and  condi- 
tions, together  with  such  other  provisions,  agreements,  and  conditions 
as  may  be  indorsed  hereto."     (pp.  C67,  668.) 

CONDITIONAL  SALE — Loss  of  Property  "by  Fire. — If  a  ven- 
dor sells  a  steam  cotton-gin,  takes  notes  for  the  purchase  price,  re- 
tains title  as  security  for  the  purchase  money,  and  delivers  possession. 
the  obligation  to  pay  the  notes  is  absolute,  and,  if  the  gin  outfit  is 
destroyed  by  fire,  the  loss  must  fall  on  the  vendee,     (p.  068.) 

FIRE  INSURANCE — Conditional  Sale — Ownership. — A  vendee 
in  possession  of  a  steam  cotton-gin,  under  a  binding  contract  of  pur- 
chase, having  given  his  notes  for  the  purchase  money,  is  to  be  con- 
sidered as  the  "unconditional  and  sole  owner"  of  the  gin  outfit,  within 
the  meaning  of  these  words  in  a  contract  of  insurance,  though  all 
of  the  purciiase  price  has  not  been  paid.     (pp.  666,  669.) 

CONDITIONAL  SALE — Property  Retains  Its  Character  as 
Personalty. — If  a  vendor  sells  personal  property,  such  as  a  steam 
cotton-gin,  takes  notes  for  the  purchase  money,  delivers  possession, 
retains  title  as  security,  and  has  the  contract  properly  registered 
according  to  the  statute,  the  property  retains  its  character  as  per- 
sonalty both  as  between  the  parties  and  others  claiming  adversely  1o 
the  lien.      (p.  669.) 

FIRE  INSURANCE — Conditional  Sale— Encumbrances. — In  tlie 
case  of  a  purchase  of  ])i-i's()nal   property,  such  as  a  steam  cotton-gin,. 
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where  notes  have  been  given  for  the  purchase  money,  and  the  pur- 
chaser obtains  insurance  on  the  property  before  it  is  all  paid  for,  a 
recorded  vendor's  lien  for  the  amount  unpaid  is,  in  effect,  an  encum- 
brance in  the  nature  of  a  chattel  mortgage,  and  violates  a  stipulation 
in  the  policy  against  encumbrances,     (pp.  666,  670.) 

G.  M.  Fountain  &  Son,  for  the  plaintiff. 

J.  R.  Gaskill  and  W.  O.  Howard,  for  the  defendant. 

-*•'  HOKE,  J.  It  was  shown  that  feme  plaintiff,  owner  of 
a  farm,  "had  erected  a  building  and  therein  established  a 
steam  gin,  the  engine  and  boiler  inclosed  in  brick,  and  same 
was  being  used  for  farm  ginning."  That  said  plaintiff  took 
out  a  policy  of  insurance  on  the  gin,  engine  and  boiler  in  the 
sum  of  one  thousand  dollars,  the  contract  being  the  ordinary 
standard  form,  with  a  rider  attached  to  the  face  of  the  policy, 
on  which  was  a  heading.  "For  Gin  Systems  Only,"  and  which 
contained  certain  specifications  adapting  the  policy  more  fit- 
tingly, in  certain  features,  to  the  kind  of  property  insured 
and  the  operation  of  the  same,  and  concluding  with  the  state- 
ment, "Attached  to  and  forms  part  of  Policy  No.  48.599," 
the  number  of  the  policy  sued  on.  Plaintiff  "admitted  that 
notes  reserving  the  title  to  the  gin  outfit  were  given  and  re- 
corded, and  all  of  purchase  price  had  not  been  paid  at  the 
time  the  policy  was  issued,  and  defendant  admitted  that  the 
policy  was  issued  and  sent  plaintiff  through  the  mail  in  lieu 
of  a  policy  in  a  company  that  had  failed,  and  that  no  represen- 
tations were  made  by  plaintiff  to  get  the  policy,"  The  prop- 
erty' was  destroyed  by  fire,  proof  of  loss  properly  made  and 
present  action  instituted  to  recover  on  the  policy.  Recovery 
was  resisted,  chiefly  by  reason  of  breach  of  certain  stipula- 
tions contained  in  the  body  of  the  policy,  to  the  effect  "That 
this  entire  policy  shall  be  void  ....  if  the  interest  of  the 
insured  be  other  than  the  unconditional  and  sole  ownership, 
and,  second,  if  the  subject  of  the  insurance  be  personal  prop- 
erty and  be  or  become  encumbered  by  a  chatfel  mortgage." 
There  was  the  further  general  stipulation  in  the  body  of  the 
policy  that  the  entire  policy  should  be  void  "if  the  interest 
of  the  insured  in  the  property  be  not  truly  stated  therein." 
Plaintiff  contended  that  the  stipulations  should  not  be  al- 
lowed to  defeat  a  recovery :  1.  Because  at  the  time  of  tak- 
ing out  the  policy  no  inquiry  wa.s  made  as  to  the  title  or  con- 
dition of  the  property,  and  that  no  representations  were  made 
by  plaintiff  concerning  the  same,  and  that  her  rights  are  un- 
affected therefore  by  the  stipulations  relied  upon. 

2.  That  the  contract  of  insurance,  by  the  nature  of  it,  is 
confined  to  that  portion  of  it  contained  in  the  "rider."  and 
as  the  stipulations  in  question  do  not  appear  therein,  but 
only  in  the  body  of  the  pt)Hi*y,  they  are  not  relevant  to  the 
inquiry. 
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288  3  That  on  the  facts  the  property  insured  had  become 
realty,  and  in  that  event  there  had  been  no  breach  shown, 
€tc.     "" 

The  jury,  having  ascertained  the  value  of  the  property  de- 
stroyed by  the  fire,  the  question  of  defendant's  responsibility 
was  referred  to  the  court  on  the  facts,  and  the  court  bein;^ 
of  opinion  that  the  policy  was  avoided  by  reason  of  the  exist- 
ence of  an  encumbrance  for  the  unpaid  purchase  money,  iu 
the  form  of  a  mortgage  or  conditional  sale,  duly  recorded, 
gave  judgment  for  defendant,  and  plaintiff  excepted  and  ap- 
pealed. 

Our  decisions  are  to  the  effect,  and  they  are  in  accord  with 
the  generally  prevailing  doctrine,  that  when  a  person  of 
mature  years  and  sound  mind,  who  can  read  and  write,  accepts 
a  policy  of  insurance,  containing  stipulations  material  to  the 
risk  and  on  breach  of  which  the  policy  is  to  be  avoided,  and 
there  is  nothing  confusing  or  ambiguous  in  them,  and  no 
representations  made  which  are  calculated  or  intended  to  de- 
ceive as  to  their  import,  the  policy  with  the  stipulations  be- 
comes the  contract  between  the  parties,  to  be  enforced,  while  it 
stands,  according  to  its  terms,  and  the  principle  should  not 
be  affected  because  in  a  given  case  there  has  been  no  previous 
application  or  no  express  representation  made:  Floars  v. 
Aetna  L.  Ins.  Co.,  144  N.  C.  232,  56  S.  E.  915.  11  L.  R.  A., 
N.  S..  232;  Haves  v.  United  States  F.  Ins.  Co.,  132  N.  C.  702, 
44  S.  E.  404;  Lasher  v.  St.  Joseph  F.  &  M.  Ins.  Co.,  86  N.  Y. 
423 :  Brown  v.  Commercial  F.  Ins.  Co.,  86  Ala.  189,  5  South. 
500;  Crikelair  v.  Citizens'  Ins.  Co.,  168  111.  309,  61  Am.  St. 
Rep.  199,  48  N,  E.  167.  In  the  present  case  there  is  no  allega- 
tion or  suggestion  of  any  ambiguity  nor  of  anything  done  or 
said  to  confuse  or  mislead  the  claimant,  and  the  policy  with  its 
stijwlations  must  be  taken  as  the  contract  under  which  the 
rights  of  these  parties  are  to  be  determined. 

And  plaintiff's  second  position  cannot  be  maintained.  The 
"rider."  while  headed  ''For  Gin  Systems  Only,"  contains 
the  express  provision,  "Attached  to  and  forming  part  of 
Policy  No.  48,599,  Southern  Insurance  Company,  of  New 
Orleans."  And  further,  at  the  end  of  the  entire  policy,  is 
the  stipulation,  "This  ^^^  policy  is  made  and  accepted  under 
the  foregoing  stipulations  and  conditions,  together  with  such 
other  provisions,  agreements  and  conditions  as  may  be  in- 
<lors(Hl  hereto."  The  rider  was  inserted  in  and  made  a  part 
of  the  entire  policy,  in  order  the  better  to  adapt  its  provisions 
to  this  particular  kind  of  property,  and  more  especially  in 
reference  to  the  method  and  conditions  of  its  operation,  and 
there  being  nothing  uncertain  or  restrictive  in  its  terms,  there 
is  no  reason  why  the  plain  and  express  provision,  "attached 
1o  and  made  a  part  of  this  policy,"  should  not  be  given 
i'rtV'ct.     Authority    also    here    favors    defendant's    position. 
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Speaking  to  a  similar  question  in  Waters  v.  Secnritv  L.  &  A. 
Co.,  144  N.  C.  663,  57  S.  !E.  437,  13  L.  R.  A..  N.  S.,  805,'  the  court 
said:  "It  is  urged  upon  our  attention  that  some  of  the  en- 
tries, by  means  of  which  the  application  was  made  to  accord 
with  the  policy  and  the  paster,  were  made  on  the  margin  of 
tlie  application  and  written  longitudinally,  and  that  such 
entries,  so  made,  and  even  the  paster  itself,  are  presumptive 
evidence  of  a  change  in  the  contract  after  the  application  had 
been  first  signed.  But  neither  the  authorities  nor  the  known 
usage  in  the  making  of  such  contracts  are  in  support  of  the 
position  to  the  extent  contended  for.  We  know  that  these 
policies,  as  well  as  the  applications,  are  gotten  up  on  printed 
forms  designed  to  meet  the  average  and  general  demand  in 
contracts  of  this  nature,  and  frequently  changes  are  made  to 
meet  special  circumstances ;  that  these  are  ordinarily  noted  on 
tlie  margin,  and  a  slip  is  then  pasted  on  the  face  of  the  policy 
to  express  the  contract  as  afi'ected  by  these  ehanges.  In  the 
absence,  therefore,  of  some  special  circumstances  tending  to 
cast  suspicion  on  such  entries,  there  should  be  no  presump- 
tion of  any  alteration;  but  the  nature  of  the  entry  and  its 
placing  are  simply  circumstances  on  the  general  question  as 
to  whether  there  has  been  a  completed  contract  of  insur- 
ance": Pierce  v.  Charter  Oak  Ins.  Co.,  138  Mass.  151; 
Swinnerton  v.  Columbian  Ins.  Co.,  37  N.  Y.  174;  93  Am.  Dec. 
560:  1  Cooley's  Insurance  Briefs,  pp.  640,  641    (1). 

The  third  position  must  also  be  resolved  against  the  plain- 
tiff. That  is  the  property  had  become  realty  and  in  that 
respect  there  was  no  breach  of  stipulations  shown  avoiding 
the  policy.  True,  we  have  held  in  this  state  that  when  one 
is  in  possession  of  ^^^  land  under  a  binding  contract  of  pur- 
chase, having  given  his  notes  for  the  purchase  money,  he  is 
to  be  considered  as  the  "sole  arid  undivided  owner"  within 
the  meaning  of  this  stipulation  in  a  contract  of  insurance,  a 
position  declared  and  sustained  in  a  forcible  opinion  by  As- 
sociate Justice  Brown  in  the  recent  case  of  Jordan  v.  Jordan 
F.  Ins.  Co.,  151  N.  C.  341.  66  S.  E.  206.  The  same  principle 
is  discussed  by  Associate  Justice  Manning  in  the  learned  and 
valuable  opinion  of  IModlin  v.  Atlantic  F.  Ins.  Co.,  151  N.  C. 
35.  65  S.  E.  605.  This  ruling  is  properly  placed  on  the  well- 
I'ceognized  principle  that  equity  will  treat  that  as  done  which 
the  parties  are  under  a  binding  agreement  to  do,  and  in  refer- 
ence to  insurance  contracts,  on  the  further  principle  that  the 
loss  in  such  cases,  when  the  property  is  destroyed  by  fire,  falls 
on  the  purchaser.  Tie  still  owes  the  amounts  due  on  his  notes: 
Sutton  V.  Davis,  143  N.  C.  474,  55  S.  E.  844.  And  while  it 
is  usually  held  that  the  principle  referred  to  does  not  prevail 
in  the  case  of  personal  property,  where  the  title  is  withheld  on 
the  payment  of  the  purchase  money,  this  distinction  as  to  per- 
sonalty should  not  prevail  in  this  state  on  the  precise  fact* 
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disclosed  in  the  record.  It  was  originally  held,  in  the  case  of 
these  conditional  sales  of  personal  property,  that  if  the  prop- 
erty was  destroyed  by  fire  or  other  adventitious  cause,  that 
the  loss  must  fall  on  the  vendor  who  had  retained  the  title 
in  himself,  and  this  position  still  obtains  in  many  of  the 
states :  Tiffany  on  Sales,  p.  91.  In  North  Carolina,  however, 
it  is  established  in  a  case  like  the  present  that  when  a  bar- 
ji'ainor  sells  goods,  taking  notes  for  the  purchase  price,  re- 
taining the  title  as  security  for  the  purchase  money,  and  de- 
livers possession,  that  if  the  goods  are  destroyed  by  fire,  the 
obligation  to  pay  the  notes  is  absolute  and  the  loss  must  fall 
on  the  vendee:  Tufts  v.  Griffin,  107  N.  C.  47,  22  Am.  St. 
Rep.  863,  12  S.  E.  68,  10  L.  R.  A.  526.  From  this  we  think 
it  follows  that,  by  analogy  to  the  position  obtaining  in  case 
of  real  estate,  that  the  vendee  under  the  fact  existent  here, 
is  the  unconditional  and  sole  owner  of  the  goods,  within  the 
meaning  of  the  contract,  and  there  has  been  no  breach  of 
same  in  this  respect.  Such  a  stipulation  refers  to  the  "quality 
of  an  estate,  and  that  it  is  not  held  jointly  with  others": 
Vance  on  Insurance,  pi.  442. 

This  conclusion,  however,  cannot  avail  the  plaintiff  by  rea- 
son 2®^  of  another  stipulation  in  the  body  of  the  contract, 
"that  the  same  shall  be  void  if  the  subject  of  insurance  be 
personal  property  and  be  or  become  encumbered  by  a  chattel 
mortgage."  Under  our  decisions,  where  a  vendor,  as  here, 
has  sold  goods,  taking  notes  for  the  purchase  money  and  de- 
livered possession,  retaining  title  as  security,  and  the  contract 
has  been  properly  registered  according  to  the  statute  (Re- 
visal,  983),  the  property,  the  subject  matter  of  the  contract 
retains  its  character  as  personalty,  both  as  between  the  parties 
and  othei's  claiming  adversely  to  the  lien:  Cox  v.  New  Bern 
Ligliting  etc.  Co.,  151  N.  C.  62.  134  Am.  St.  Rep.  966,  65  S. 
H  648.  18  Ann.  Cas.  936.  The  goods,  therefore,  retained 
their  character  as  personalty,  and  in  that  aspect  the  claim  of 
the  vendor,  in  this  instance,  was  only  an  encumbrance  in  the 
nature  of  a  chattel  mortgage  to  secure  the  purchase  money, 
and,  on  the  facts,  the  stipulation  as  to  the  nonexistence  of 
such  an  encumbrance  has  been  violated:  Hamilton  v.  High- 
lands. 144  N.  C.  279,  56  S.  E.  9.  It  is  usually  held  that  the 
stipulation  as  to  sole  and  unconditional  ownership  is  not 
violated  by  the  existence  of  liens  and  encumbrances :  2 
Cooley's  Insurance  Briefs,  p.  1378  (1)  ;  Vance  on  Insurance, 
p.  442.  From  this  very  fact,  and  because  there  may  be  cer- 
tain conditions  existent  which  increase  the  moral  hazard  of 
the  risk,  companies  are  allowed  to,  and  usually  do,  insert  these 
provisions  as  to  encumbrances ;  to  be  enforced  when  the  con- 
tract and  the  facts  so  require.  We  are  not  inadvertent  to 
the  ease  of  Caplis  v.  American  F.  Ins.  Co.,  60  ^linn.  376,  51 
Am.  St.  Rep.  535,  62  N.  W.  440,  and  cases  of  like  kind,  in 
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which  it  was  held  that  a  covenant,  giving  a  landlord  a  lien 
for  unpaid  rent,  did  not  come  within  the  term  "chattel  mort- 
gage" as  it  appears  in  these  contracts  and  in  which  Collins, 
J.,  delivering  the  opinion,  said:  ''That  the  parties  in  using 
this  term  did  not  intend  to  include  every  kind  of  instrument 
which  could  be  enforced  in  a  court  of  equity,  as  a  lien  or 
mortgage  of  personalty,"  but  in  this  same  opinion  it  was 
also  said  that  this  stipulation  should  be  considered  '*  As  simply 
guarding  against  the  common,  ordinary  chattel  mortgage  and 
instiiiments  of  the  same  nature,  use  and  purpose." 

Under  the  facts  presented,  as  heretofore  stated,  this  is,  in 
effect,  an  encumbrance,  in  the  nature  of  a  chattel  mortgage, 
to  secure  the  purchase  money,  registered  as  such  under  our 
registration  ^"^  laws,  and  we  concur  with  his  honor  in  hold- 
ing, for  that  reason,  that  the  stipulation  in  the  policy,  against 
encumbrances,  has  been  violated,  and  no  recovery  thereon  can 
be  had.     The  judgment  below  is  affirmed. 

No  error. 


Conditional  Sale — Destruction  &y  Fire. — The  right  of  a  veiK^or  to 
recover  the  price  of  personal  property  destroyed  while  in  the  pos- 
session of  the  vendee  and  before  the  full  consummation  of  the  sale 
is  the  subject  of  a  note  to  Harley  v.  Stanley,  25  Okl.  89,  post,  p.  900. 

A  Person  has  an  Insurable  Interest  in  Property  that  he  has  purchased 
under  a  conditional  sale,  the  title  to  remain  in  the  vendor  until  full 
payment  is  made,  though  such  interest  is  not  that  of  an  owner: 
Tabbut  V.  American  Ins.  Co.,  185  Mass.  419,  102  Am.  St.  Kep.  353. 
That  the  purchaser  has  the  "sole  and  unconditional  ownership",  in  such 
a  ease,  see  Insurance  Co.  of  N.  A.  v.  Erickson,  50  Fla.  419,  111  Am. 
St.  Rep.  121.  That  he  is  the  equitable  owner,  and  has  an  insurable 
interest  in  the  property,  although  he  has  not  paid  all  of  the  consid- 
eration, see  the  note  to  Reed  v.  Lukens,  84  Am.  Dec.  429.  See,  also, 
Phenix  Ins.  Co.  v.  Hilliard,  59  Fla.  590,  ante,  p.  171. 

A  Condition  in  a  Policy  of  Insurance  that  it  shall  be  void  if  the 
building  "be  or  become  encumbered  by  a  chattel  mortgage"  must  be 
construed  as  meaning  and  guarding  against  only  the  common,  ordinary 
chattel  mortgage  and  instruments  of  that  general  nature,  use  and 
purpose:  Caplis  v.  American  Fire  Ins.  Co.,  60  Minn.  376,  61  Am.  St. 
Rep.  535, 


In  Re  Habeas  Corpus  op  JONES. 

[153  N.  C.  312,  69  S.  E.  217.] 

CUSTODY  OF  CHILD— Right  of  Parents  Living  Together.— 
On  the  hearing  of  a  petition  for  a  writ  of  habeas  corpus  for  the 
possession  of  an  infant,  the  child's  parents,  who  are  living  together 
as  lawful  man  and  wife,  have  prima  facie  the  right  tc  its  custody 
and  control,     (p.   672.) 

CUSTODY  OF  CHILD— Right  of  Parents  Living  Apart.^ 
Where  the  parents  of  c-liil<!ri>n  live  apart,  without  being  divorced, 
questions,   on   a   petition   lor   a   writ    of   habeas,   concerning   the   dis- 
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position  of  their  offspring,  must  be  decided  under  the  provisions  of 
the  statute,     (p.  672.) 

CIISTODY  OF  rLLEOITIMATE.— The  Mother  of  an  Illegiti- 
mate child  has,  on  a  habeas  corpus  proceeding,  the  same  prima  facie 
right  to  its  custody  and  control,  though  perhaps  in  a  lesser  degree, 
as  in  the  case  of  legitimacy,  where  she  has  evinced  a  capacity  and 
disposition  properly  to  care  for  it.     (p.  672.) 

CUSTODY  OF  ILLEGITIMATE.— The  Mother  of  a  Nine  Year 
Old  illegitimate  child  has  the  paramount  right  to  its  custody  on 
habeas  corpus  brought  by  her  against  her  uncle  and  his  wife  for  its 
custody,  although  it  is  being  properly  cared  for  and  has  become 
greatly  attached  to  them,  where  it  appears  that  she  has  lived  with 
the  respondents  as  one  of  their  family  until  about  five  years  previous, 
that  she  then  married,  that  both  she  and  her  husband  desire  the 
custody  of  the  child,  and  they  are  "respectable,  colored  people,  capable 
of  rearing  and  providing  for  the  child,"  and  that  she  has  never 
abandoned  the  child,     (pp.  673,  674.) 

CUSTODY  OF  CHILD— Habeas  Corpus— Welfare  of  Infant.— 
A  court,  on  habeas  corpus,  will  consider  and  determine  the  rightful 
custody  and  proper  placing  of  infant  children,  recognizing  the  wel- 
fare of  the  child  as  the  cardinal  influence,  which  should  not  infre- 
quently be  allowed  as  controlling,     (pp.  672,  675.) 

T.  J.  Hicks,  for  the  appellant. 

A.  C.  Zollieoffer,  for  the  respondent. 

^^^  HOKE,  J.  The  petition  was  filed  by  Nannie  Green, 
motlier  of  the  child,  who  was  and  has  been  for  some  time  in 
the  care  and  custody  of  respondents,  Prince  Jones,  uncle  of 
petitioner,  and  his  wife  Laura. 

On  the  hearing  the  court  found  as  facts,  among  other  things, 
that  the  child  was  an  illegitimate  child  of  the  petitioner,  Nancy 
Green,  and  would  be  nine  years  of  age  in  May,  1901 ;  that 
she  was  being  properly  and  well  cared  for  by  respondents, 
who  are  reputable  colored  people;  Prince  Jones,  being  a 
minister,  having  a  church  under  his  charge,  owning  about 
fifty  acres  of  land  which  he  has  bought,  but  not  fully  paid 
for;  that  Laura  Jones,  his  wife,  is  a  reputable  colored  woman, 
and  that  she  and  her  husband  are  capable  of  raising  and 
properly  providing  for  the  child,  and  are  greatly  attached 
to  it ;  that  the  child  has  been  and  is  being  well  and  properly 
cared  for  and  maintained,  and  she  has  become  greatl}^  at- 
tached to  the  said  Prince  Jones  and  his  wife,  and  says  she 
does  not  wish  to  leave  them.  It  appears  from  examination 
of  the  -child  that  she  has  been  sent  to  school  and  to  Sunday- 
school,  and  is  now  well  advanced  in  her  studies  for  one  of 
her  age  and  condition  in  life;  that  Nannie  Jones,  the  mother. 
with  her  children,  had  been  living  for  some  time  as  a  mem- 
ber of  the  family  with  Prince  Jones  and  his  wife,  paying  no 
board,  but  working  as  a  member  of  the  family  until  about 
five  years  ago,  when  she  married  Simon  Green  and  went  to 
live  with  him;  "that  Simon  Green  and  his  wife  are  respectable 
colored  people  and  are  capable  of  rearing  and  providing  fur 
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the  child ;  that  they  have  from  the  date  of  their  marriage, 
from  time  to  time  and  repeatedly,  applied  to  respondents  to 
let  them  have  the  child,  but  they  declined  to  do  so.  Upon 
one  occasion  they  attempted  to  take  the  child  away  from 
them  by  force,  and  when  they  had  the  child  in  the  buggy  the 
child  screamed,  and  the  wife  of  Prince  Jones  took  her  out 
of  the  buggy." 

Upon  these  the  controlling  facts  revelant  to  the  inquiry, 
the  court  entered  judgment  as  follows:  (a)  That  the  child 
is  not  illegally  restrained  of  its  liberty;  (b)  That  the  wel- 
fare and  interests  of  the  child  would  best  he  promoted  by 
permitting  her  to  remain  with  respondents;  (e)  And  the 
court  doth  adjudge  and  decree  that  the  said  ^^^  Prince  Jones 
and  his  wife,  Laura  Jones,  are  entitled  to  the  care  and  custody 
of  said  Mary  Jane  Jones  until  she  attains  the  age  of  fifteen 
years,  at  which  time  she  may  select  between  the  petitioner  and 
the  respondents;  but  the  court  doth  further  adjudge  that 
petitioner  and  her  husband  shall  have  the  right  at  all  proper 
hours  to  visit  the  child,  and  that  the  child  shall  be  permitted 
to  visit  them  whenever  she  should  so  desire. 

Petitioner  excepted  and  appealed. 

In  hearings  of  this  character  on  habeas  corpus,  the  parents 
of  a  child  who  are  living  together  as  lawful  man  and  wife 
have  prima  facie  the  right  to  the  control  and  custody  of  their 
infant  children. 

When  divorced,  the  right  to  the  children  and  their  placing 
is  more  usually  dealt  with  in  the  decree,  and  where  they  live 
apart,  without  being  divorced,  questions  concerning  the  dis- 
position of  their  offspring  must  be  decided  under  the  pro- 
visions of  the  Revisal  of  1905,  section  1853,  to  the  effect: 
''The  court  or  judge,  on  the  return  of  such  writ,  may  award 
the  charge  or  custody  of  the  child  or  children  so  brought 
before  it  either  to  the  husband  or  to  the  wife,  for  such 
time,  under  such  regulations,  and  with  such  provisions  and 
directions  as  will,  in  the  opinion  of  such  court  or  judge,  best 
promote  the  interest  and  welfare  of  the  children.  At  any  time 
after  the  making  of  such  orders  the  court  or  judge  may,  on 
good  cause  shown,  annul,  varv  or  modify  the  same."  In  the 
case  of  illegitimate  children,  this  same  prima  facie  right  exists, 
perhaps  to  a  lesser  degree,  in  the  mother,  and  has  been  recog- 
nized in  several  decisions  of  the  court  M'here  she  has  evinced 
a  capacitv  and  disposition  to  properly  care  for  her  children : 
Ashby  V.Page.  106  N.  C.  328,  11  S.  E.  283;  Mitchell  v.  U\tch- 
ell,  67  N.  C.  307.  True,  we  have  held,  and  the  ruling  is  in 
accord  with  enlightened  and  well-considered  cases  in  other 
jurisdictions,  that  the  welfare  of  the  child  is  the  cardinal  in- 
fluence and  should  not  infrequently  be  allowed  as  controlling. 
Speaking  to  this  question  in  a  concurring  opinion  in  Re 
Parker,  144  N.  C.  170,  56  S.  E.  878,  the  writer  said:  "The  best 
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interest  of  the  ^*^  child  is  being  given  more  and  more  prom- 
inence in  eases  of  this  character,  and  on  especial  facts  has 
been  m^de  the  paramount  and  controlling  feature  in  well- 
considered  decisions";  citing  Bryan  v.  Lyon,  104  Ind.  227, 
5-i  Am.  Rep.  309,  3  N.  E.  880;  In  re  Welsh,  74  N.  Y.  299; 
Kelsey  v.  Greene,  69  Conn.  291,  37  Atl.  679,  38  L.  R.  A.  471 ; 
but  while  this  principle  may  be  taken  as  accepted,  it  should 
be  applied  in  reference  to  the  paramount  right  of  a  child's 
parents  to  have  the  control  and  custody  of  their  children, 
whenever,  being  of  good  character,  they  have  the  capacity 
and  disposition  to  care  for  and  rear  them  properly  in  the  walk 
of  life  in  which  they  are  placed.  A  right  growing  out  of  the 
parents'  duty  to  provide  for  their  helpless  offspring,  not  only 
enforceable  as  a  police  regulation,  but  grounded  in  the  strong- 
est and  most  enduring  affections  of  the  human  heart.  A 
substantial  right,  therefore,  not  to  be  forfeited  or  ignored 
except  in  some  way  or  for  some  reason,  established  or  recog- 
nized by  the  law  of  the  land.  A  most  impressive  illustration 
of  the  principle  and  its  proper  application  is  afforded  in  the 
recent  case  of  Newsome  v.  Bunch,  144  N.  C.  15.  56  S.  E.  509. 
In  that  case  the  child,  on  the  death  of  its  mother,  and  at  the 
age  of  five  months,  had  been  left  by  the  father  with  its  grand- 
parents, and  h^d  remained  with  them  for  seven  years.  It 
had  been  well  treated  and  was  most  advantageously  placed, 
and  the  tenderest  affection  existed  between  the  child  and  its 
grandparents.  The  father,  too,  was  shown  to  be  worthy,  and 
there  had  been  no  abandonment.  The  child  was  awarded  to 
the  father,  and  Associate  Justice  Walker,  delivering  the  opin- 
ion, said:  "But  as  a  general  rule,  and  at  the  common  law, 
the  father  has  the  paramount  right  to  the  control  and  cus- 
tody of  his  children,  as  against  the  world;  this  right  spring- 
ing necessarily  from  and  being  incident  to  the  father's  duty 
to  provide  for  their  protection,  maintenance  and  education : 
21  Am.  &  Eng.  Ency.  of  Law,  1036;  1  Blackstone  (Shars- 
wood),  452,  and  note  10,  where  the  authorities  are  collected." 
And  further:  "It  appears  in  this  case  that  the  child  is  under 
ten  years  of  age,  and  that  the  petitioner  and  the  respondents 
are  equally  qualified  in  every  respect  as  fit  and  proper  per- 
sons with  whom  to  entrust  the  care  and  custody  of  the  child, 
and  further  it  is  found  as  a  fact  that  the  father  has  in  no 
way  surrendered  his  natural  and  preferred  right  to  such  cus- 
tody. Under  these  circumstances  we  ^^**  are  unable  to  see 
why  the  petitioner  is  not  entitled  to  have  the  custody  of  the 
child  awarded  to  him,  as  was  done  by  order  of  the  court  be- 
low. It  would  seem  that  the  case  comes  directly  and  clearly 
within  the  decision  of  this  court  in  Latham  v.  Ellis,  116  X. 
C.  30,  20  S.  E.  1012.  if  it  is  not  also  su])stantially  covered 
by  the  provisions  of  Revisal.  sections  180  and  181.  See.  also. 
]\Iusgrove  v.  Kornegay,  52  X.  C.  71 ,  Harris  v.  Harris.  115  X'. 
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C.  587,  44  Am.  St.  Rep.  471,  20  S.  E.  187,  Ashbv  v.  Page, 
106  N.  C.  328,  11  S.  E.  283,  In  re  Lewis,  88  N.  C.  31,  and 
Thompson  v.  Taylor,  72  N.  C.  32,  where  the  law  in  regard 
to  the  father's  right  of  custody  in  respect  to  his  child  is  dis- 
cussed by  the  court  in  its  different  phases  as  presented  by 
the  facts  of  those  cases.  There  is  no  legal  duty  or  obligation 
resting  upon  the  grandfather  to  support  and  educate  his 
grandchild,  whereas  the  father  does  rest  under  such  an  obli- 
gation. This  fact  should  have  some  weight  with  the  court  in 
deciding  a  controversy  between  them  as  to  the  child's  custody, 
apart  from  the  natural  claim  the  father  has  to  the  first  con- 
sideration, as  the  death  of  the  grandparent  or  his  refusal 
longer  to  care  for  the  child  might  leave  the  latter  without 
any  natural  guardian  or  protector  and  result  in  his  becom- 
ing a  charge  upon  the  community.  While  the  court,  in  the 
exercise  of  a  sound  discretion,  may  order  the  child  into  the 
custody  of  some  person  other  than  the  father,  when  the  faets 
and  circumstances  justify  such  a  disposition  of  the  child,  we 
do  not  think  that  any  such  case  is  presented  in  this  record  as 
should  induce  us  to  adopt  that  course  and  except  this  case 
from  the  general  rule.  The  father  has  done  nothing  by  which 
he  has  incurred  a  forfeiture  of  his  right  to  the  custody  of 
his  offspring." 

In  the  present  case,  the  court  finds  that  Simon  Green  and 
his  wife,  the  petitioner  and  mother  of  the  child  "are  respect- 
able colored  people  and  are  capable  of  rearing  and  providing 
for  the  child." 

There  has  been  no  abandonment  of  the  child  by  the  mother, 
such  as  would  forfeit  her  rights  under  the  Revisal.  section 
180,  nor  are  there  any  facts  found  from  which  such  abandon- 
ment could  be  inferred. 

On  this  finding,  therefore,  the  authorities  cited  and  the  rea- 
son upon  which  they  are  properly  made  to  rest  are  decisive, 
and  require  ^^"^  that  the  judgment  of  the  court  below  be  re- 
versed and  the  child  awarded  to  the  petitioner. 

We  w^ere  referred  by  counsel  for  the  respondents  to  the 
case  of  In  re  Parker,  144  N.  C.  170,  56  S.  E.  878,  as  an 
authority  for  the  position  that  a  court  will  not  determine  the 
right  to  a  child  on  habeas  corpus  proceedings.  But  there  is 
nothing  in  the  decision  rendered  in  that  case  which  supports 
such  a  position  when  the  child  is  of  such  tender  years  that  it 
has  not  the  discretion  or  sufficient  intelligence  to  determine 
for  itself  the  question  of  its  proper  placing.  In  Parker's 
case  the  parents  of  the  child  were  both  dead,  and  the  ques- 
tion was  between  a  guardian  recently  appointed  and  its  aunt, 
who  had  reared  and  maintained  the  child  from  its  birth,  and 
it  clearly  appeared  that  the  best  interest  of  the  chiUl  re(iuired 
that  it  should  remain  Avith  the  aunt.  In  that  ease,  too,  it 
was  shown  that  the  child  was  eleven   vears  of  age,   and  of 
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sufficient  intelligence  for  its  wishes  to  be  given  some  weight 
in  the  matter.  The  decisions  are  numerous  with  us,  and  they 
are  in^ccord  with  accepted  doctrine  that  the  court  in  habeas 
corpus  will  consider  and  determine  the  rightful  custody  and 
proper  placing  of  infant  children :  Stokes  v.  Cogdell,  153  N. 
C.  181,  69  S.  E.  65 ;  Newsome  v.  Bunch,  144  N.  C.  15,  56  S. 
E.  509;  In  re  Hugh  D'Anna,  117  N.  C.  462,  23  S.  E.  431; 
Latham  v.  Ellis,  116  N.  C.  30,  20  S.  E.  1012 ;  Thompson  v. 
Taylor,  72  N.  C.  32. 

On  the  authorities  referred  to,  and  for  the  reasons  given, 
the  judgment  of  the  lower  court  is  reversed,  and  this  will  be 
certified  to  the  end  that  the  child  be  awarded  to  the  mother. 


The  Custody  of  a  Legitimate  Child  on  Habeas  Corpus  is  discussed  in 
the  note  to  State  r.  Smith,  20  Am.  Dec.  330.  A  mother  will  be 
awarded  the  custody  of  her  child,  on  habeas  corpus,  notwithstanding 
the  return  shows  that  the  child  is  in  the  care  of  another  person,  who, 
having  no  children,  regards  it  with  the  same  affection  as  he  would 
a  child  of  his  own,  and  is  able  to  rear  it  more  indulgently,  educate 
it  more  highly,  and  provide  for  its  future  more  abundantly  than  its 
mother:  State  v.  Reuff,  6  Am,  St.  Eep.  676. 

The  Mother  has  the  Superior  Legal  Bight  to  the  Custody  and  Con- 
trol of  Her  Minor  Illegitimate  Child,  but  not  absolutely  beyond  the 
control  of  other  attendant  circumstances:  Marshall  v.  Reams,  32  Fla. 
499,  37  Am.  St.  Rep.  118.  Her  right  to  the  custody  of  her  illegitimate 
child  is  discussed  in  the  note  to  Brooke  v.  Logan,  2  Am.  St.  Rep.  183. 
As  to  the  right  of  the  putative  father,  see  Aycock  v.  Hampton,  84 
Miss.  204,  105  Am.  St.  Rep.  424. 

The  Writ  of  Habeas  Corpus  is  the  Proper  Bemedy  to  Ascertain  and 
Enforce  the  Proper  Custody  of  an  Infant:  Green  v.  Campbell,  35  W.  Va. 
698,  29  Am.  St.  Rep.  843;  and,  in  awarding  custody,  the  welfare  of 
the  child  is  the  controlling  element  with  the  court:  Cunningham  v. 
Barnes,  37  W.  Va.  746,  38  Am.  St.  Rep.  57;  Hernandez  v.  Thomas,  50 
Fla.  522,  111  Am.  St.  Rep.  137,  and  cases  cited  in  the  cross-reference 
note  thereto. 


MOORE  V.  HORNE. 

[153  N.  C.  413,  69  S.  E.  409.] 

LUNATICS — Liability  for  Tort — Damages. — A  lunatic  is  liable 
for  his  torts,  the  proper  measure  of  damages  being  compensation  for 
the  injuries  sustained,     (p.  676.) 

LUNATICS. — Punitive  Damages  are  not  recoverable  against 
a  lunatic,     (p.  676.) 

LUNATICS — Action  Against  for  Damages. — Evidence  by  the 
plaintiff,  in  an  action  against  a  lunatic,  for  assaulting  and  injuring 
the  plaintiff,  that  defendant  was  sane  when  he  committed  the  art. 
is  not  admissible  where  the  plaintiff  claims  only  compensatory,  not 
punitive,  damages,     (p.  676.) 

LUNATICS — Action  Against  for  Damages — Evidence.— Tn  an 
action  to  recover  danuiges  for  an  assault  made  by  a  lunatic,  evidence 
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that  defendant  was  arrested  on  a  criminal  warrant  charging  him  with 
the  very  assault  which  is  made  the  foundation  of  the  civil  action, 
and  was  drunk,  disorderly,  and  resisted  arrest,  should  not  be  admitted. 
It  is  no  evidence  that  defendant  committed  the  assault  as  alleged 
in  the  complaint,  and  its  admission  is  not  harmless  error,  because 
such  evidence  is  calculated  to  prejudice  the  minds  and  judgment  of 
the  jurors,     (p.  677.) 

Civil  action  for  damages  for  an  assault  made  by  a  lunatic. 
The  jury  found,  in  the  first  issue  submitted,  that  the  plain- 
tiff was  injured  as  alleged  in  the  complaint;  and,  in  the 
second  issue  submitted,  that  the  plaintiff  was  entitled  to  re- 
cover two  thousand  five  hundred  dollars  damages.  A  motion 
for  a  new  trial  was  overruled,  and  judgment  rendered  for  the 
plaintiff,  from  which  the  defendant  appealed. 

Robinson  &  Caudle,  for  the  plaintiff. 

James  A.  Lockhart  and  McLendon  &  Thomas,  for  the 
defendant. 

**^  BROWN,  J.  The  evidence  tends  to  prove  that  the  de- 
fendant is  insane,  and  has  been  so  adjudged  by  proper  pro- 
ceedings and  was  duly  confined  in  jail,  and  application  made 
for  admission  in  an  asylum  of  the  state.  There  is  evidence 
offered  tending  to  prove  that  prior  thereto  the  defendant  as- 
saulted the  plaintiff  with  a  pistol  and  injured  him. 

The  plaintiff  does  not  claim  punitive  damages,  but  actual 
or  compensatory  damages  only.  A  lunatic  is  liable  in  a  civil 
action  for  any  tort  which  he  may  commit.  The  proper  meas- 
ure of  damages  in  an  action  against  a  lunatic  for  tort  com- 
mitted by  him  is  compensation  for  the  injuries  sustained. 
It  cannot  include  punitive  damages :  Mclntyre  v.  Sholty,  121 
111.  660,  2  Am.  St.  Rep.  140,  13  N.  E.  239. 

In  the  foregoing  case  the  lunatic  shot  and  killed  the  de- 
ceased, and  his  estate  was  held  liable  in  damages.  The  court 
excluded  the  evidence  of  insanity  in  the  case  and  the  ruling 
of  the  trial  *^^  court  was  affirmed.  An  insane  person  is  just 
as  responsible  for  his  torts  as  a  sane  person:  Williams  v. 
Hayes,  143  N.  Y.  442,  42  Am.  St.  Rep.  743.  38  N.  E.  449.  26 
L.  R.  A.  153;  Cooley  on  Torts,  3d  ed.,  171;  Shearman  &  Red- 
field  on  Negligence,  sec.  122.  Upon  the  same  principle  infants 
are  held  liable  for  their  torts:  Crump  v.  ]\IcKay,  53  N.  C. 
32;  Smith  V.  Kron,  96  N.  C.  392,  2  S.  E.  533. 

It  was  therefore  erroneous  to  admit  evidence  upon  part  of 
I>laintiff  that  defendant  was  sane  when  he  committed  the  a<'t, 
unless  plaintiff  sought  to  have  the  jury  impose  smart-money 
or  punitive  damages,  which  is  not  the  case. 

This  error  may  have  been  cured  by  the  charge  of  the  court 
in  directing  the  jury  not  to  allow  punitive  damages,  but  we 
call  attention  to  it  so  as  to  guide  the  court  below  on  another 
trial,  to  the  end  that  all  such  evidence  be  eliminated. 
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His  honor,  however,  permitted  plaintiff  to  prove  that  the 
defendant  was  arrested  in  a  criminal  proceeding  for  this  al- 
leged -assault  upon  plaintiff,  and  further  permitted  the  fol- 
lowing question  and  answer: 

"Q.  Mr,  Redfearn,  did  you  help  to  arrest  Home  for  the 
shooting  of  Fairley  Moore?     A.  Yes,  sir. 

"Q.  What  did  he  do — what  was  his  condition  on  that  occa- 
sion ?  A.  Well,  I  was  outside  the  store  and  I  heard  scuffling, 
and  Ilorne  was  cursing  and  trying  to  get  loose,  and  the  offi- 
cer that  had  him  had  his  handcuffs  out  and  asked  me  to  put 
them  on  him,  and  I  did.  I  can't  recall  his  language  very 
well,  but  he  was  cursing  and  abusing  people,  and  was  drunk. 
To  all  of  which  defendant  in  apt  time  objected  and  noted 
exceptions." 

The  admission  of  such  evidence  was  entirely  irrelevant  to 
the  matters  at  issue  in  this  case,  and  was  well  calculated  to 
harm  the  defendant,  who  denies  in  the  pleadings  that  he 
committed  any  assault  upon  the  plaintiff. 

The  fact  that  he  was  arrested  on  a  criminal  warrant  charg- 
ing defendant  with  the  very  assault  which  is  made  the  founda- 
tion of  this  action  is  incompetent  here.  It  is  no  evidence  that 
the  defendant  committed  the  assault  as  alleged  in  tho 
complaint. 

The  conduct  of  the  defendant  in  resisting  arrest  under  the 
warrant  is  wholly  foreign  to  the  matters  at  issue  in  this  civil 
action.  The  introduction  of  such  incompetent  evidence  was 
well  '^^^  calculated  to  inflame  and  prejudice  the  minds  of  the 
jurors  against  the  defendant  so  as  to  possibly  influence  their 
judgment  upon  both  issues  submitted  to  them. 

As  the  case  is  to  be  tried  again,  it  is  needless  to  discuss  the 
other  assignments  of  error. 

New  trial. 

Clark,  C.  J.,  Dissenting.  The  defendant,  in  an  ex  parte  proceeding, 
was  adjudged  a  lunatic.  The  plaintiff  necessarily  moved  to  have 
a  guardian  ad  litem  appointed.     This  was  no  estoppel  on  the  plaintiff. 

The  evidence  left  no  doubt  that  the  defendant  shot  the  plaintiff. 
Certainly  there  was  ample  evidence  which  justified  the  jury  in  so 
finding. 

The  only  proposition  of  law  involved  was,  that  in  this  action,  if 
the  defendant  did  the  shooting,  he  was  liable  for  compensatory  but 
not  for  punitive  damages,  and  the  judge  so  told  the  jurj-.  The  de- 
fendant on  cross-examination  brought  out  much  evidence  tending 
to  show  that  the  defendant  was  insane  at  the  time  of  the  killing, 
which  was  not  controverted,  and  the  plaintiff  on  re-examination  went 
into  the  same  matters — for  what  purpose,  on  either  side,  does  not 
appear.  Among  other  questions  asked  was  one  as  to  the  conduct  of 
the  defendant  when  arrested  on  the  criminal  charge.  This  question 
was  asked  not  to  show  that  the  defendant  was  arrested,  but  to  show 
his  conduct  on  that  occasion,  and  was  along  the  line  of  the  erus.s- 
examination   by   defendant's   counsel. 
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The  real  question  of  fact  as  to  the  defendant  having  done  the 
killing  and  the  amount  of  damages  and  the  proposition  of  law,  which 
was  correctly  laid  down  by  the  court,  as  to  the  measure  of  damages, 
were  in  no  wise  affected  by  these  matters  brought  out  on  the  cross- 
examination  and  again  worked  over  on  the  redirect.  The  evidence 
on  both  sides,  in  this  respect,  waa  irrelevant  and  immaterial.  It 
couid  not  possiblj-  affect  the  result,  and  therefore  was  not  ground 
for  a  new  trial.  This  has  been  repeatedly  held  by  this  court:  Collins 
V.  Collins,  125  N.  C.  98,  34  S.  E.  195;  Spruill  v.  Columbia,  153  N,  C. 
46,  68  S.  E.  911;  Tomlinson  C.  Mfg.  Co.  v,  Townsend,  153  N.  C.  244, 
m  S.  E.  145;  Freeman  v.  Brown,  151  N.  C.  Ill,  65  S.  E.  743,  and 
cases  there  cited. 

The  wholesome  doctrine  that  harmless  error  should  not  be  the 
ground  for  a  new  trial,  even  in  a  criminal  case,  has  never  been 
better  stated  probably  than  in  a  recent  case  in  Oklahoma — Byers  v. 
Territory,  1  Okl.  Cr.  677,  100  Pac.  261,  103  Pac.  532— from  which  it 
may  be  well  to  cite  at  some  length: 

"The  more  we  reflect  upon  the  doctrine  of  harmless  error  the  more 
clearly  we  will  see  that  it  is  in  strict  harmony  with  the  philosophy 
of  the  law,  and  that  its  recognition  and  enforcement  by  appellate 
courts  is  absolutely  necessary  for  the   administration  of  justice. 

"Justice  demands  that  in  the  administration  of  law  its  processes 
should  never  become  a  game  of  skill  between  contending  counsel. 
There  has  been  entirely  too  much  of  this  in  the  past.  It  has  re- 
sulted in  the  miscarriage  of  justice  in  many  cases,  and  has  bred  a 
spirit  of  disgust  for  law  and  contempt  for  courts  in  the  public  mind. 
Reduced  to  its  last  analysis,  the  doctrines  contended  for  by  counsel, 
if  recognized,  would  require  this  court  to  hold  that,  where  evidence 
is  admitted  during  a  trial,  and  upon  appeal  it  is  held  that  such 
evidence  was  improperly  admitted,  a  reversal  of  the  conviction  must 
follow,  regardless  of  the  character  of  the  evidence  in  the  record, 
upon  the  ground  that,  the  prosecution  having  offered  its  evidence  as  a 
[);irt  of  its  case,  it  is  estopped  from  denying  its  injurious  effect. 

"It  appears  to  us  that  this  application  of  the  doctrine  of  estoppel 
to  the  state,  in  the  enforcement  of  its  criminal  law,  on  account  of 
the  ignorance  or  mistaken  judgment  of  one  of  its  servants,  is  tech- 
nicality run  mad.  We  decline  to  be  bound  by,  or  to  follow,  a  line 
of  authorities  so  repugnant  to  reason,  so  demoralizing  to  respect  for 
l;iw,  and  so  destructive  to  justice.  The  habit  of  reversing  cases 
ii[ion  technicalities  is  a  very  convenient  one  for  appellate  courts, 
tor  by  so  doing  they  can  escape  much  hard  labor,  and  all  responsi- 
bility for  their  decisions,  for  a  violation  of  some  technical  rule  can 
be  found  in  almost  every  closely  contested  case. 

"We  believe  that  appellate  courts  should  faithfully  and  fearlessly 
do  their  duty,  and  decide  every  question  presented  with  reference  to 
the  substantial  merits  of  the  case  in  which  it  arises.  In  this  way 
only  can  justice  be  administered.  Ignoring  justice,  there  is  not  only 
lost  to  the  courts  the  confidence  and  respect  of  the  people,  but  it  has 
also  greatly  alarmed  the  profession  of  law  itself. 

"No  one  can  say  the  members  of  the  American  Bar  Association 
are  sensationalists  or  wanting  in  learning  or  ability.  It  is  eminently 
a  conservative  body.  Yet  we  find  them  crying  out  against  and  pro- 
posing a  remedy  for  this  evil.  At  its  last  meeting  at  Seattle,  Wash- 
ington, it  recommended  to  Congress  the  following  amendment  to  the 
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Revised  Statutes  of  the  United  States:  'No  judgment  shall  be  set 
aside  or  a  new  trial  granted,  by  any  court  of  the  United  States,  in 
any  case,  civil  or  criminal,  on  the  ground  of  misdirection  of  the 
jury  or'^he  improper  admission  or  rejection  of  evidence,  or  for  error 
as  to  any  matter  of  pjeading  or  procedure,  unless  in  the  opinion  of 
the  court  to  which  application  is  made,  after  an  examination  of  an 
entire  case,  it  shall  affirmatively  appear  that  the  error  complained 
of  has  resulted  in  a  miscarriage  of  justice:  1  U.  S.  Comp.  Stats., 
p.  715.  No  writ  of  error  shall  be  issued  in  any  criminal  case  unless 
a  justice  of  a  supreme  court  shall  certify  that  there  is  probable 
cause  to  believe  that  the  defendant  was  unjustly  convicted:  1  U.  S. 
Comp.  Stats.,  p.  575.'  The  same  recommendation  was  adopted  by 
the  New  York  State  Bar  Association  at  Buffalo,  January  28  and  29, 
1909. 

"The  enforcement  of  the  doctrine  of  harmless  error  will  greatly 
improve  the  character  of  our  criminal  trials.  Lawyers  will  be  com- 
pelled to  try  cases  upon  the  actual  merits  and  will  cease  devoting  so 
much  time  in  attempting  to  force  technical  errors  into  the  record. 
The  needless  waste  of  so  much  valuable  time,  and  the  expenditure 
of  a  great  deal  of  money,  will  be  saved,  and  far  better  results  will 
be  reached  in  the  administration  of  justice,  and  the  courts  will  gain 
the  confidence  and  respect  of  the  people,  and  acts  of  mob  violence 
will  cease  to  disgrace  our  state.  The  reversal  of  the  just  convictions 
of  the  guilty,  upon  purely  technical  questions,  is  the  prime  cause  of 
want  of  confidence  in  the  courts.  This  want  of  confidence  often 
results  in  mob  violence  on  the  part  of  a  long-suffering  and  outraged 
public." 

What  is  said  above  by  the  Oklahoma  court,  indorsing  the  resolu- 
tions of  the  two  greatest  bar  associations  in  this  country,  is  but  a 
statement  in  a  fuller  and  more  complete  manner  of  what  this  court 
has  repeatedly  held  in  a  more  succinct  form,  i.  e.,  that  the  presump- 
tion is  that  the  proceedings  below  were  correct,  and  that  the  burden 
is  on  the  appellant,  not  only  to  allege  and  prove  error  committed, 
but  it  must  show  that  this  error  was  prejudicial. 

In  this  case  the  shooting  of  the  plaintiff  is  the  ground  of  a  civil, 
not  of  a  criminal,  action,  and  the  damages  sought  are  not  punitive, 
but  merely  compensatory.  The  evidence  of  which  the  appellant  com- 
plains was  irrelevant  and  immaterial,  and  could  not  possibly  have 
affected  the  result.  There  could  be  no  real  controversy  that  there 
was  evidence,  uncontradicted,  from  which  the  jury  might  well  find 
that  the  defendant  did  the  shooting.  The  proposition  laid  down  by 
the  court  that  the  plaintiff  sought  and  could  recover  only  compen- 
satory damages  was  clearly  correct.  And  these  were  the  only  mat- 
ters in  the  case.  Moreover,  the  irrelevant  testimony  was  brought  out 
in  reply  to  the  same  kind  of  testimony  elicited  from  the  plaintiff's 
witnesses  by  the  defendant   on   cross-examination. 


An  Iiisane  Person  is  Ordinarily  Ansii-erahlc  for  His  Torts,  the  same 
as  a  sane  person:  Williams  v.  Hays,  143  N.  Y.  442,  42  Am.  St.  Rep. 
743,  and  note  thereto.  Tlie  proper  measure  of  damages  is  mere 
ciuiipeiisation  for  the  injiirv  sustained.  It  cannot  include  punitive 
damages:  McTntvre  v.  Sho'ltv,  121  111.  660,  2  Am.  St.  Rep.  140; 
lioldom  V.  Ancieiat  Order  of  U.  W.,  159  111.  1S3,  50  Am.  St.  Rep.  183. 


680  138  American  State  Reports.     [N.  Carolina, 


HENDREN  v.  HENDREN. 

[153  N.  C.  505,  69  S.  E.  506.] 

PABOL  TRUST — Dower — Evidence, — On  a  petition  by  a  second 
■wife  for  dower,  proof  by  the  defendant  heirs,  who  were  the  children 
by  a  former  wife,  that,  while  the  legal  title  to  certain  property 
was  in  their  father  at  the  time  of  his  death,  the  same  had  been 
bought,  paid  for,  and  improved  from  funds  which  constituted  the 
separate  estate  of  their  mother;  and  also  that  the  deed  had  been 
made  to  their  father  by  mistake,  instead  of  to  their  mother,  estab- 
lishes a  trust  in  favor  of  defendants,  sui)erior  to  the  claim  for  dower, 
which  must  be  assigned,  if  at  all,  from  the  estate  of  the  father,  (p. 
680,) 

PAROL  TRUST. — Evidence  to  Establish  a  parol  trust  must  be 
clear,  strong,  and  convincing,  but  if  the  testimony  is  sufficient  to 
carry  the  case  to  the  jury,  it  is  for  them,  under  proper  instructions, 
to  determine  whether  the  evidence  is  of  such  a  character,  (pp.  680, 
681,) 

Petition  by  a  second  wife  for  dower.  Some  of  the  heirs 
at  law  filed  an  answer.  In  effect,  the  jury  was  instructed 
that,  if  the  evidence  was  believed,  the  plaintiff  was  entitled 
to  dower,  as  claimed,  out  of  all  lands  described  in  the  peti- 
tion. The  plaintiff  obtained  a  verdict  and  judgment,  and  all 
but  two  of  the  defendants  excepted  and  appealed. 

Hackett  &  Gilreath,  for  the  plaintiff. 

Finley  &  Hendren,  for  the  defendant. 

^^^  HOKE,  J.  The  court  does  not  take  the  view  of  this 
evidence  which  seems  to  have  impressed  his  honor  below. 
The  heirs  at  law  of  E.  B.  Hendren,  who  were  children  by 
a  former  wife,  admitting  ^^^  that  the  petitioner  was  en- 
titled to  dower  in  a  portion  of  outlying  land,  described  in 
the  petition,  answered  and  alleged  that  as  to  certain  prop- 
erty, situate  in  the  town  of  North  Wilkesboro,  while  the 
legal  title  thereto  was  in  their  father,  E.  B.  Hendren,  at  the 
time  of  his  death,  the  same  had  been  bought,  paid  for  and 
improved  from  money  and  funds  which  was  the  sole  and 
separate  estate  of  their  mother.  Defendants  alleged  fur- 
ther that  the  deed  conveying  title  had  been  made  to  the 
father  by  mistake  instead  of  their  mother,  who  paid  for  the 
property.  If  these  averments  are  made  good,  and  there  was 
evidence  introduced  tending  to  sustain  them,  they  would 
establish  a  trust  estate  in  favor  of  the  defendants,  as  chil- 
dren and  heirs  at  law  of  their  mother,  superior  to  the  claim 
for  dower,  which  must  arise,  if  at  all,  from  the  estate  of  the 
father:  Ray  v.  Long,  128  N.  C.  90.  38  S.  E.  291;  Kirkpat- 
rick  V.  Holmes,  108  N.  C.  206,  12  S.  E.  1037.  True,  the  court 
has  repeatedly  held  that  in  order  to  establish  a  trust  of  this 
character,  in  contravention  of  the  terms  of  a  written  deed, 
the  evidence  must  be  clear,  strong  and  convincing,  but  our 
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decisions  are  also  to  the  effect  that  "when  the  testimony  is 
sufficient  to  carry  the  case  to  the  jury,  as  on  an  ordinary 
issue,  the  judge  can  only  lay  this  down  as  a  proper  rule  to 
guide  the  jury  in  their  deliberations,  and  it  is  for  them  to 
determine  whether,  in  a  given  case,  the  testimony  meets  the 
requirements  of  the  rule  as  to  the  degree  of  proof":  Gray 
V.  Jenkins,  151  N.  C.  80,  65  S.  E.  644.  It  was  insisted,  on 
the  argument,  that  the  proof  did  not  connect  the  alleged 
payments  with  the  property  in  controversy,  but  we  do  not 
.so  interpret  the  testimony.  Several  of  the  witnesses  spoke 
of  the  purchase  of  the  property  and  the  payments  on  it  in 
terms  sufficiently  definite  to  require  that  the  issue  raised 
should  be  determined  by  the  jury.  There  is  error,  and  this 
will  be  certified  that  a  new  trial  may  be  had. 


TTie  Creation  of  Trusts  in  Land  ty  Parol  is  the  siihjoct  of  a  note  to 
Insurance  Co.  of  Tennessee  v.  Waller,  115  Am.  St.  Rep.  774.  As  to 
what  evidence  will  overcome  the  objection  that  a  trust  in  land  can- 
not be  established  by  parol,  see  Kollock  v.  Bennett,  53  Or.  395,  133 
Am.  St.  Rep.  840. 

As  to  When  a  Besulting  Trust  Arises  in  favor  of  a  husband  or  wife 
who  pays  the  purchase  price  and  takes  title  in  the  name  of  the  other 
spouse,  Bee  the  note  to  Stonecipher  v.  Kear,  127  Am.  St.  Rep.  252. 


HORNER   V.    OXFORD    WATER   AND    ELECTRIC 
COMPANY. 

[153  N.  C.  535,  69  S.  E.  6Q7.] 

ELECTRICITY  —  Rates — Reasonable  Regulation. — An  Electric 
Company  is  subject  to  reasonable  regulation  and  control  for  the 
public  benefit.  The  municipality  has  the  power  to  fix  upon  maximum 
rates  for  electricity  to  be  consumed,  which  rates  the  company 
has  no  right  to  disregard,  where  they  are  reasonable  in  their  terms 
and  are  without  any  discrimination  as  between,  citizens  receiving 
the  same  kind  and  degree  of  service;  and  in  the  absence  of  more 
specific  legislative  regulation,  such  rates  may,  under  some  circum- 
stances, be  made  the  subject  of  judicial  scrutiny  and  control,  (p. 
683.) 

ELECTRICITY — Regulation  of  Charges — Flat  and  Meter  Rates. 
When  a  town  has,  by  an  accepted  ordinance,  fixed  maximum  charges 
for  both  flat  and  meter  rates,  under  which  electricity  is  to  be  fur- 
nished by  an  electric  company,  and  the  ordinance  is  treated  as  ex- 
pressing a  contract  between  the  company  and  consumers,  such  or- 
dinance is  subject  to  the  principle  of  interpretation  that  when  a 
promise  is  in  the  alternative,  as  to  do  a  thing  one  way  or  another, 
the  right  of  election  is  with  the  promisor  in  the  absence  of  an  express 
provision  to  the  contrary.  Hence,  the  company  has  the  option  to 
furnish  electricity  to  its  consumers,  at  a  reasonable  charge,  either 
upon  the  flat  or  meter  basis,      (p.  G84.) 

ELECTRICITY— Ordinance  Fixing  Rates— Parol  Evidence. — 
When  maximum  flat  ami  I'lehM-  lates  for  electricity  liuve  been  fixed 
by    a    town    under    au    miepted    ordinance,    the    plain    terms    of    the 
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ordinance  cannot,  in  an  action  against  the  electric  company  wherein 
a.  consumer  claims  the  right  to  change  from  a  meter  rate  to  a  flat 
rate,  be  affected  by  parol  evidence  that  the  assignor  of  the  franchise 
to  the  company  orally  agreed  that  he  would  furnish  electricity  accord- 
ing to  the  option  of  the  consumer,     (p.  684.) 

EIiECTRIOiry— Flat  or  Meter  Rates — Cliange  of  Service. — 
If  a  town  has  by  ordinance  fixed  a  maximum  charge  for  electricity 
to  be  furnished  by  an  electric  company,  either  upon  a  flat  or  meter 
rate,  and  the  company  has  the  option,  under  the  ordinance  to 
supply  electricity  upon  either  basis,  a  consumer,  who  has  con- 
tracted with  the  company  for  electricity  upon  a  meter  basis,  cannot 
restrain  the  company  from  cutting  off  the  current  when  he  refuses  to 
accept  electricity  at  the  meter  rate  and  demands  to  have  it  fur- 
nished upon  a  flat-rate  basis,  where  it  appears  that  the  company  is 
supplying  him  in  accordance  with  a  reasonable  and  fair  meter  basis 
correctly  measured,  and  it  does  not  appear  that  other  consumers  upon 
the  flat-rate  system  have  any  advantage,  or  are  enjoying  a  privilege 
not  accorded  to  those  using  meters.  The  action  of  the  company  does 
not  discriminate  unjustly  against  the  plaintiff,  although  it  has,  with 
A  desire  to  benefit  the  public,  changed  from  a  twelve  hour  to  a 
twenty-four  hour  service,  and  has  ceased  to  supply  electricity  upon  a 
flat-rate  basis,     (pp.  684,  685.) 

Action  by  plaintiff,  the  head  and  proprietor  of  a  boarding- 
school,  and  a  large  consumer  of  electricity,  to  restrain  the 
defendant  company  from  shutting  off  the  current  of  electric- 
ity supplying  lights  for  said  school.  The  company,  as  as- 
signee of  one  H.  L.  Millner,  was  engaged  in  operating  an 
electric  plant  and  supplying  lights  for  the  citizens  of  Oxford 
under  an  ordinance  which  had  been  duly  ratified  by  the 
voters  of  the  town,  and  which  provided  "that  said  H.  L. 
Millner,  his  successors  and  assigns,  may  charge  and  collect 
the  following  maximum  rates  for  light  and  power  furnished 
by  them."  It  was  provided  therein  that  the  flat  rates 
might  be  collected  monthly  or  quarterly,  in  advance,  and 
the  metered  rates  monthly,  after  service.  Specifications 
were  also  therein  made  for  light  for  flat  rates,  but  a  differ- 
ence was  made  between  the  charges  for  domestic  and  com- 
mercial purposes.  Maximum  rates  for  meter  charges  were 
also  specified. 

Plaintiff  had  his  house  wired,  proper  appliances  installed, 
and  entered  into  a  contract  to  obtain  electricity  at  the  meter 
rate.  Electricity  was  furnished  and  used  for  some  time  at 
the  meter  rate,  but  the  plaintiff,  becoming  dissatisfied  witii 
the  charges  made  against  him.  notified  the  company  that  he 
would  no  longer  accept  lights  at  the  meter  rate,  and  ten- 
dered the  scheduled  amount  due  for  flat  rates.  The  com- 
pany refused  to  make  this  arrangement,  and  threatened 
to  shut  off  the  light  supplied  for  the  school  unless  the 
charges  for  the  meter  rate  were  paid  according  to  the  stip- 
ulations of  the  contract. 

When  the  ordinance  was  passed  and  service  entered  on, 
electricity  was  supplied  for  twelve  hours  only  in  one  day, 
but  the  company  made  a  change  from  the  twelve-hour  basis 
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and,  with  the  desire  and  intent  to  benefit  the  entire  pub- 
lie,  endeavored  to  furnish  a  full  service  of  twenty-four 
hours,  but  there  was  evidence  that  the  flat  rate  originally 
provided  for  would,  under  this  measure  of  service,  speedily 
bankrupt  the  company.  The  company  discontinued  its  flat- 
rate  contracts  and  finally  furnished  electricity  only  at  meter 
rates.  It  was  in  evidence  on  the  part  of  the  company,  that 
all  charges  in  difference  affecting  this  litigation  were  esti- 
mated by  a  correct  meter.  There  was  evidence,  also,  that 
no  company  in  North  Carolina  was  furnishing  electricity 
at  the  time  by  flat  rates;  that  the  meter  rate  is  the  only 
fair  and  equitable  method  of  furnishing  electricity;  and 
that  such  method  has  been  generally  adopted  all  over  the 
country. 

The  matter  in  dispute  was  referred  by  order  of  court,  and 
the  referee  found  that  the  charge  against  the  plaintiff  was 
according  to  the  specifications  of  the  ordinance  as  to  meter 
rates,  and  was  a  reasonable  charge  for  electricity  consumed ; 
but  he  held  that,  under  the  franchise,  the  plaintiff  had  the 
right,  at  his  election,  to  change  from  the  meter  to  the  flat 
rate ;  that  the  charge  should  be  estimated  against  the  plain- 
tiif  as  for  commercial  purposes;  and  that  the  injunction 
should  be  made  perpetual,  forbidding  the  defendant  from 
shutting  off  the  light  for  nonpayment  of  the  meter  rate. 
The  lower  court  reversed  this  ruling  that  the  plaintiff  had 
the  right  to  make  such  change,  and  held  that  the  defend- 
ant company  had  the  option  to  charge  its  patrons  either 
for  flat  or  meter  rates.  The  injunction  was  therefore  dis- 
solved and  the  plaintiff  appealed. 

Graham  &  Devin  and  B.  S.  Royster,  for  the  plaintiff. 

John  "W.  Hinsdale,  for  the  defendant. 

r,ss  HOKE,  J.  We  are  of  opinion  that  the  judge  below 
has  correctly  construed  the  contract  or  ordinance,  and  that 
the  rights  of  the  parties  thereunder  have  been  properly 
determined.  The  defendant  company  having  dedicated  its 
property  to  the  public  service,  it  thereby  became  the  sul)- 
ject  of  reasonable  regulation  and  control  for  the  public 
benefit  and  by  the  public  agencies  properly  designated  for 
the  purpose.  Subject  to  this  principle,  the  municipal  cor- 
poration had  the  power  to  fix  upon  a  maximum  charge  rea- 
sonable in  its  terms  and  which  defendant  would  have  no 
right  to  disregard.  Even  with  such  maximum  rates  prop- 
erly established,  our  decisions  are  to  the  effect  that  the 
charges  must  be  reasonable  and  without  discriminations  as 
between  citizens  receiving  the  same  kind  and  degree  of  ser- 
vice, and  that  in  the  absence  of  more  specific  legislative 
regulation,  the  rates  may,  ^^'^  under  some  circumstances,  be 
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made  the  subject  of  judicial  scrutiny  and  control:  Griffin 
V.  Goldsboro  Water  Co.,  122  N.  C.  206,  30  S.  E.  319,  4  L.  R. 
A.  240;  Rushville  v.  Gas  Co.,  132  Ind.  575,  28  N.  E.  853,  15 
L.  R.  A.  321,  It  is  shown  that  the  charge  made  against 
plaintiff  in  this  instance  according  to  meter  rates  is  reason- 
able. So  far  as  appears,  then,  from  the  findings  of  fact  or 
the  proof,  the  ordinance  is  a  valid  regulation  fixing  the 
maximum  rates  stated,  and  requiring  defendant  company  to 
supply  electricity  within  the  rate  to  all  persons  living 
within  the  corporation  who  should  apply  for  it,  but  we  agree 
with  his  honor  in  holding  that,  as  to  the  method  of  rating, 
the  said  ordinance  not  improperly  left  and  referred  this 
question  to  be  determined  by  the  contract  of  the  parties. 
This  not  only  appears  from  a  perusal  of  the  ordinance  by 
which  "H.  L.  Millner,  his  successors  and  assigns,  are  author- 
ized to  charge  and  collect  the  following  maximum  rates  for 
light  and  power  furnished  by  them,  etc.,  specifying  the  flat 
and  meter  rates,"  but  in  so  far  as  the  ordinance  expresses 
a  contract  between  the  company  and  the  municipality,  and 
both  parties  to  this  controversy  seem  to  have  so  treated  it, 
the  same  is  subject  to  the  principle  of  interpretation  gen- 
erally applicable,  "That  when  a  promise  is  in  the  alterna- 
tive, as  to  do  a  thing  one  way  or  another,  the  right  of  election 
is  with  the  promisor  in  the  absence  of  an  express  provision 
to  the  contrary":  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p. 
125;  Homesly  v.  Elias,  75  N.  C.  564;  Exchange  &  Build- 
ing Co.  V.  Roanoke  G.  &  W.  Co.,  90  Va.  83,  17  S.  E.  789; 
Powell  V.  City  of  Duluth,  91  Minn.  53,  97  N.  W.  450;  Paige 
on  Contracts,  sec.  1391 ;  1  Farnham  on  Water  and  Water 
Rights,  sec.  163.  We  find  no  evidence  in  the  record  sup- 
porting the  suggestion  made  that  defendant's  assignor,  as 
an  inducement,  had  given  assurance  that  he  would  furnish 
electricity  according  to  the  method  of  rating  selected  by  the 
householder  or  purchaser,  and  if  there  had  been,  it  should 
not,  in  our  opinion,  be  allowed  to  affect  the  plain  and  ex- 
plicit terms  of  the  ordinance.  Nor  do  we  think  that  the 
action  of  the  company  should  be  held  to  discriminate  un- 
justly against  the  plaintiff  in  view  of  the  facts  in  evidence; 
that  the  charge  made  against  the  plaintiff  is  a  fair  and  rea- 
sonable charge  for  the  electricity  actually  consumed  and 
correctly  measured;  that  the  company  is  endeavoring  to 
furnish  a  full  service  of  twenty-four  hours,  a  change  made 
from  the  original  method  of  half  time  •****  with  the  desire 
and  intent  to  benefit  the  entire  public,  and  that  the  flat  rate 
originally  provided  for  under  this  measure  of  service  would 
speedily  bankrupt  the  company;  that  no  flat-rate  contract 
had  been  made  since  IMay,  1907,  and  since  June,  1908,-  no 
one  had  been  furnished  electricity  except  by  meter  rates. 
In  PoweU  V.  City  of  Duluth,  9  Minn.  53,  97  N.  W.  450,  on 
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facts  not  dissimilar  to  those  presented  here,  the  court  said: 
"The  only  ground  upon  which  appellants  can  assail  the  act 
of  the  eommissioners  in  refusing  to  place  them  upon  the 
flat-rate  basis  is  that  it  resulted  in  a  discrimination  between 
them  and  other  consumers  who  pay  at  flat  rates,  or  that  the 
meter  rates  were  unreasonable;  but  according  to  the  evi- 
dence and  the  findings,  the  meter  rates  were  reasonable. 
If  it  appeared  that  other  consumers,  upon  the  flat-rate  sys- 
tem, had  an  advantage,  and  were  enjoying  a  privilege  not 
accorded  those  using  meters,  and  that  the  commissioners 
were  arbitrarily  making  such  discrimination,  there  might  be 
some  ground  for  complaint.  But  such  is  not  the  case.  On 
the  contrary,  the  evidence  and  findings  are  to  the  effect 
that  a  large  majority  of  those  using  meters  save  money  by 
so  doing.  The  fact  that  according  to  appellant's  experience 
with  a  meter  prior  to  the  time  it  was  taken  out  showed 
their  water  bills  to  be  more  than  the  flat  rate  does  not  estab- 
lish discrimination,  nor  prove  that  the  rate  by  the  meter  is 
unreasonable.  It  is  found  by  the  court  that  all  consumers 
situated  as  appellants  have  been  similarly  treated,  and  it 
does  not  appear  that  the  method  adopted  by  the  board  to 
gradually  bring  consumers  upon  the  meter  basis  is  illegal 
or  arbitrary,  or  that  it  resulted  in  discrimination." 

Upholding,  as  we  do,  the  decision  of  the  judge  below  that 
under  the  ordinance  and  the  facts  in  evidence  the  plaintiff 
may  be  lawfully  subjected  to  the  meter  rate,  we  further 
concur  in  the  position  of  his  honor  that  the  question  whether 
plaintiff'  could  be  charged  under  the  flat  rate  as  domestic 
or  commercial  is  no  longer  material,  and  for  that  reason  is 
not  considered  or  passed  upon. 

We  are  of  opinion  that  there  was  no  error  in  dissolving 
the  injunction,  and  the  judgment  to  that  effect  is  affirmed. 

^■*^  CLARK,  C.  J.,  Dissenting.  The  commissioners  of 
Oxford  made  a  contract  with  the  defendant  company  to 
furnish  water  and  lights  to  said  town  and  its  citizens.  The 
contract  was  in  the  shape  of  an  ordinance,  which  was  sub- 
mitted to  the  voters  at  the  ballot-box  and  approved  by  them. 
This  ordinance  specified  the  rates,  both  flat  and  meter,  in 
separate  columns,  at  which  the  defendant  should  furnish 
both  liglit  and  water.  This  table  of  rates  was  not  intended 
to  confer  any  option  upon  the  defendant,  but  was  a  restric- 
tion upon  the  defendant  company,  and  a  guarantee  to  the 
town  and  the  citizens  that  they  would  be  furnished  lights 
and  water  at  prices  not  exceeding  those  rates,  and  by  the 
flat  or  meter  system  at  the  option  of  the  consumer. 

The  ordinance  and  the  table  were  not  required  to  confer 
any  option  upon  the  defendant.  Without  them,  the  com- 
pany had  full  choice  whether  it  would  furnish  upon  a  light 
or  i1at-nieter  rate,  and  as  to  the  price  it  would  charge.     It 
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was  not  to  confer  an  option  upon  the  company,  but  for  the 
exactly  opposite  purpose  of  restricting  the  powers  of  a  mo- 
nopoly, and  to  confer  upon  the  consumer  the  option  that 
the  ordinance  was  adopted. 

This  will  more  clearly  appear  by  reference  to  the  pro- 
vision as  to  the  water  rate,  which  specifically  provides  that 
upon  the  expiration  of  any  contract  with  a  citizen  as  to  the 
furnishing  of  water  upon  a  flat  rate,  the  company  should 
have  the  right  to  substitute  a  meter  rate.  There  is  no  pro- 
vision reserving  such  right  to  the  company  to  substitute  a 
meter  rate  for  a  flat  rate  in  furnishing  lights. 

It  is  true  that  the  flat  rate  for  lights  was  based  upon  a 
twelve-hour  service.  Of  course,  the  plaintiff  cannot  require 
a  longer  service  upon  a  flat  rate  than  that  which  existed  at 
the  date  of  the  adoption  of  the  ordinance,  and  it  seems  that 
the  plaintiff  does  not  claim  it.  In  my  judgment,  the  court 
below  should  have  adopted  in  all  respects  the  report  of  Gov- 
ernor Stedman,  the  very  careful  and  able  referee  in  this  ease. 


Where  the  Charter  of  a  Gas  Company  Fixes  the  Maximum  Eate  that 
can  be  cliarged  at  one  dollar  and  sixty-two  cents  per  thousand  feet 
for  lighting  and  one  dollar  and  eight  cents  for  other  purposes,  the 
(•o?n(iany  is  not  authorized  to  charge  consumers  a  minimum  of  one 
dollar  per  month  as  meter  rent  when  they  do  not  consume  one  dol- 
lar's worth  of  gas  during  the  month:  Montgomery  Light  etc.  Co.  v. 
Watts,  165  Ala.  370,  ante,  p.  71.  And  according  to  Eobbins  v.  Bangor 
Ry.  &  Electric  Co.,  100  Me.  496,  62  Atl.  136,  1  L.  E.  A.,  N.  S.,  963, 
a  water  company  may  change  from  a  flat  to  a  meter  rate  if  no  con- 
tract forbids  and  the  new  rate  is  reasonable  and  not  discriminative. 


HARRIS  V.  NORFOLK  AND  WESTERN  RAILWAY 
COMPANY. 

[153  N.  C.  542,  69  S.  E.  623.] 

WATERS — Material  Diminution. — Riparian  Proprietors,  in  the 

absence  of  specific  limitation  upon  their  rights,  are  entitled  to  have 
the  stream  which  washes  their  lands  flow  as  it  is  wont  by  nature, 
without  material  diminution,      (p.  688.) 

WATERS — Property  in  Flowing  Water. — Riparian  Proprietors 
have  no  property  in  the  flowing  water,  which  is  indivisible  and  not 
the  subject  of  riparian  ownership.  They  may  use  the  water  for  any 
purpose  to  which  it  can  be  beneficially  applied,  but  in  doing  so  they 
have  no  right  to  inflict  material  or  substantial  injury  upon  those 
below  them.     (p.  688.) 

WATERS — Withdrawal  of,  from  Stream — Riparian  Rights. — 
The  size  and  character  of  the  stream  have  much  to  do  with  the  quan- 
tity of  water  which  may  be  withdrawn  from  it,  and  where  there  has 
been  no  appreciable,  perceptible  diminution  of  the  volume  of  the 
stream,  by  the  upper  proprietor,  the  lower  one  has  no  cause  of  actiou. 
(p.  688.) 
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WATEES. — A  Railroad  Company,  Being  a  Riparian  Proprietor, 

may  take  a  reasonable  amount  of  water  from  a  stream  for  the  pur- 
pose of  supplying  its  locomotives,  but  it  cannot  do  so  in  such  way 
as  to  int-erfere  with  other  rights  on  the  stream,     (p.  688.) 

WATERS — Right  of  Railroad  to  Use  from  Stream. — A  railroad 
company  crossing  a  stream  may  take  water  for  its  locomotives,  pro- 
vided the  quantity  taken  does  not  materially,  appreciably,  perceptibly, 
or  sensibly  reduce  the  volume  of  water  flowing  down  the  stream. 
If  it  materially  lowers  the  stream,  it  is  liable  to  a  lower  proprietor 
who  suffers  a  substantial  injury  thereby,     (p.  689.) 

WATERS — Diminution  by  Use — Conflicting  Evidence.— The 
question  as  to  whether  the  water  in  a  stream  has  been  materially 
lowered  by  withdrawing  water  therefrom  is  properly  submitted  to  the 
jury  where  the  evidence  is  conflicting,     (pp.  689,  690.) 

WATERS— Ripaxian  Rights.— One  Who  Owns  a  Water-mill 
cannot  recover  damages  of  a  railroad  company  for  withdrawing 
water  from  the  stream,  above  the  mill,  for  use  in  its  locomotives, 
where  the  jury  finds  that  the  flow  of  water  has  not  been  materially 
or  substantially  diminished,     (pp.  687,  690.) 

Action  by  the  owner  of  a  water-mill  on  a  running  stream 
to  recover  damages  of  the  defendant  railway  company  for 
pumping  water  from  the  stream,  above  the  plaintiff's  dam. 
Among  various  issues  submitted,  the  fourth  one  and  its 
answer  were  as  follows:  "Has  the  defendant  unlawfully 
and  wrongfully  diverted  and  used  the  water  from  plaintiff's 
mill  pond  as  alleged  in  the  complaint?  Answer:  No."' 
Upon  this  finding  in  favor  of  the  defendant  upon  the  fourth 
issue,  the  court  rendered  judgment  that  the  plaintiff  take 
nothing  by  his  writ,  and  that  the  defendant  go  without 
day  and  recover  costs.     The  plaintiff  appealed. 

J.  F.  Cothran,  R.  P.  Reade,  V.  S.  Bryant  and  H.  A. 
Foushee,  for  the  plaintiff. 

Guthrie  &  Guthrie,  for  the  defendant. 

^^^  BROWN,  J.  The  evidence  discloses  that  the  plaintiff 
is  the  owner  of  a  tract  of  land,  known  as  Burton's  old  mill, 
situated  on  Flat  river,  upon  which  plaintiff  has  a  water- 
mill.  The  mill  gets  it  flowage  of  water  from  both  the  north 
and  south  forks  of  Flat  river.  It  is  two  miles  by  the  river 
from  the  mill  tract  to  the  defendant's  bridge  across  the 
south  fork.  The  north  fork  and  south  fork  come  together 
between  the  mill  and  the  bridge.  Defendant  has  a  water  tank 
at  its  bridge  across  south  fork,  from  which  it  supplies  its 
engines  with  water  pumped  from  the  stream. 

^"**  It  is  claimed  by  the  plaintiff  that  the  taking  of  the 
water  by  the  defendant  is  unlawful  and  wrongful,  in  that 
it  materially  lowers  the  stream,  to  the  injury  of  plaintiff's 
mill.  This  is  denied  by  the  defendant,  which  contends  that 
the  quantity  of  water  taken  is  so  small  that  it  does  not  ap- 
preciably affect  the  flowage  of  the  stream.  Both  parties 
introduced  evidence. 
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The  only  assignment  of  error  relied  upon  on  argument  or 
presented  in  plaintiff's  brief  is  to  the  refusal  of  the  court 
to  give  the  following  instruction  asked  by  plaintiff:  **If 
the  jury  believe  the  evidence,  they  will  answer  fourth  issue, 
Yes." 

There  being  no  exceptions,  except  this,  the  charge  of  the 
court  is  not  sent  up. 

It  is  well  settled  that  riparian  proprietors,  in  the  absence 
of  specific  limitation  upon  their  rights,  are  entitled  to  have 
the  stream  which  washes  their  lands  flow  as  it  is  wont  by 
nature,  without  material  diminution. 

The  proprietors  of  lands  along  streams  have  no  property 
in  the  flowing  water,  which  is  indivisible  and  not  the  subject 
of  riparian  ownership.  They  may  use  the  water  for  any 
purpose  to  which  it  can  be  beneficially  applied,  but  in  doing 
so  they  have  no  right  to  inflict  material  or  substantial  in- 
jurv  upon  those  beloAv  them:  Williamson  v.  Lock's  Creek 
Canal  Co.,  78  N.  C.  156;  Gould  on  Waters,  pp.  394,  395; 
Angell  on  Water  Courses,  7th  ed.,  pp.  96,  97. 

What,  then,  gives  to  the  lower  riparian  proprietor  the 
right  to  complain?  Not  the  mere  taking  of  the  water  by 
the  upper  proprietor,  because  the  water  itself  is  not  the 
subject  of  ownership  as  it  flows  in  nature's  course.  The 
right  of  action  accrues  from  the  taking  it  in  such  unreason- 
able quantity  as  to  materially,  substantially  injure  the  lower 
proprietor  in  some  legitimate  use  he  is  making  of  the  water. 
As  Mr.  Farnhara  expresses  it:  "Since  the  right  to  make  use 
of  the  stream  is  common  to  all  who  own  property  upon  its 
shores,  there  would  prima  facie  seem  to  be  no  cause  of  com- 
plaint on  the  part  of  one  for  any  use  made  by  another  unless 
he  was  actually  injured  by  such  use":  2  Farnham  on 
Waters  and  Water  Rights,  p.  158-1,  sec.  468. 

It  seems  to  be  generally  conceded  that  the  size  and  char- 
acter of  the  stream  has  much  to  do  with  the  quantity  of 
water  which  may  be  Avithdrawn  from  it,  and  that  where 
there  has  been  no  ^^'^  appreciable,  perceptible  diminution 
of  the  volume  of  the  stream  by  the  upper  proprietor,  the 
lower  has  no  cause  of  action :  Elliott  v.  Fitehburg  R.  R.  Co., 
10  Cush.  191.  57  Am.  Dec.  85;  Newhall  v.  Ireson,  8  Cush.  595, 
54  Am.  Dec.  790. 

It  is  generally  held  that  a  railroad  company,  being  a 
riparian  proprietor,  may  take  a  reasonable  amount  of  water 
from  a  stream  for  the  purpose  of  supplying  its  locomotives. 
Mr.  Farnham  sa.vs :  "Therefore,  the  water  cannot  be  taken 
from  the  stream  for  use  in  locomotive  engines  so  as  to  inter- 
fere with  the  rights  of  the  riparian  owner  in  the  stream.  But 
if  the  water  can  be  taken  for  such  purpose  without  interfer- 
ing Avith  other  rights  on  the  stream,  it  may  be  done":  2 
Fariihfiiii  on  AVaters  and  AVnter  Rights,  p.  1583.  In  Eng- 
land it  is  held  tliat  a  railroad  conii)any  which  crosses  a  river 
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may  take  a  reasonable  quantity  of  water  for  the  supply  of 
its  engines  from  the  river,  and  "the  quantity  will  not  be 
held  unreasonable  if  it  does  no  injury  in  wet  weather  and 
never  shortens  the  working  hours  of  mills  lower  down  the 
stream  more  than  a  few  minutes  a  day  at  any  time":  Sand- 
wich V.  Great  Northern  R.  R.  Co.,  L.  R.  10  Ch.  D.  27. 

The  English  courts  also  hold  that  equity  will  not  restrain 
the  taking  of  water  from  a  stream  by  a  railroad  company 
for  its  locomotives  when  the  quantity  taken  deprives  the 
lower  riparian  owner  of  but  eleven-twelfths  of  one  horse- 
power: Graham  v.  Northern  R.  Co.,  10  Grant  Ch.  259. 

In  this  country  it  seems  well  settled  that  a  railroad  com- 
pany crossing  a  stream  may  take  water  for  its  locomotives, 
provided  the  quantity  taken  does  not  materially,  apprecia- 
bly, perceptibly  or  sensibly  (some  authorities  use  one  word 
and  some  the  other)  reduce  the  volume  of  water  flowing 
down  the  stream.  If  it  materially  lowers  the  stream,  it  is 
liable  to  a  lower  proprietor  who  suffers  a  substantial  in- 
jurv  thereby:  2  Elliott  on  Railroads,  sec.  977,  and  notes; 
Elliott  V.  Fitchburg  R.  R.,  10  Cush.  (Mass.)  191,  57  Am. 
Dec.  85  (a  case  in  which  Chief  Justice  Shaw  discusses  the 
subject  with  his  usual  thoroughness)  ;  Fay  v.  Salem  &  Dan- 
vers  A.  Co.,  Ill  Mass.  27;  Pennsylvania  R.  R.  v.  Miller,  112 
Pa.  34,  3  Atl.  780. 

In  this  case  Mr.  Justice  Paxson  closes  a  learned  discus- 
sion of  the  matter  with  these  words:  "As  before  observed, 
the  railroad  ^'*^  company  may  use  this  water  by  virtue  of 
its  rights  as  riparian  owner;  but  such  use  must  be  such  as 
not  to  sensibly  diminish  the  stream  to  the  riparian  owner 
below.  The  water  belongs  to  both,  and  if  the  former  wants 
more  than  its  share,  it  must  take  it  under  its  right  of  emi- 
nent domain  and  pay  $or  it." 

In  the  case  of  Garwood  v.  New  York  etc.  R.  R.  Co.,  83 
N.  Y.  400,  38  Am.  Rep.  452,  the  right  of  the  defendant  as 
riparian  owner  to  take  water  for  its  locomotives  is  recog- 
nized, but  the  jury  having  found  that  the  quantity  taken 
was  sufficient  to  "materially  reduce  or  diminish  the  grind- 
ing power  of  plaintiff's  mill,"  and  "to  perceptibly  reduce 
the  volume  of  water  in  the  stream,"  the  court  held  the  tak- 
ing wrongful  and  unlawful,  and  that  the  defendant  was  lia- 
ble for  the  damage  sustained. 

But  a  diminution  of  the  stream  which  is  not  sensible,  ap- 
preciable, perceptible,  is  not  actionable:  Gould  on  Waters, 
see.  410.  and  cases  cited  in  notes;  Wadsworth  v.  Tillotson. 
15  Conn.  366.  39  Am.  Dee.  391;  George  v.  Wabash  W.  Ry. 
Co..  40  I\ro.  App.  433. 

Although  the  charge  of  the  court — there  being  no  excep- 
tions to  it — is  not  before  us,  yet  we  can  perceive  from  the 
character  of  the  evideneo  and  examination  of  witnesses  on 
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both  sides  that  the  case  was  properly  tried  and  upon  the 
true  theory  of  liability. 

It  requires  only  a  cursory  perusal  of  the  evidence  to  brino^ 
us  to  the  conclusion  that  the  court  committed  no  error  in 
refusing  plaintiff's  prayer  upon  the  fourth  issue. 

The  plaintiff's  evidence  tends  to  prove  that  at  times  the 
water  taken  by  defendant  from  the  south  fork  materially 
lowers  the  water  in  the  stream,  and  inflicts  substantial  dam- 
age upon  plaintiff  by  compelling  him  to  shut  down  his  mill. 

The  defendant  introduced  a  number  of  witnesses  who  tes- 
tified that  plaintiff's  mill  was  not  damaged  by  the  water 
taken  by  defendant,  and  that  it  does  not  perceptibly  de- 
crease the  volume  of  the  stream;  that  water  runs  over 
plaintiff's  dam  when  he  is  grinding,  and  that  the  Ijowest 
water  some  witnesses  have  seen  is  a  foot  from  the  top  of  the- 
dam.  Defendant  also  proves  by  a  civil  engineer  that  he 
measured  the  stream  and  calculated  its  volume;  that  he 
made  surveys  and  calculations  at  different  times;  that  the 
flow  of  the  stream  in  twenty-four  hours  is  two  hundred  and 
ninety-three  million  gallons,  and  that  the  quantity  taken  out 
'''*'^  during  that  time  by  the  railroad  company  is  only  twenty- 
six  thousand  gallons,  or  about  one-nftieth  part  of  one  per- 
cent of  the  total  flowage.  The  civil  engineer  further  testified 
that  "the  pumping  of  twenty-six  thousand  gallons  of  water 
out  of  the  stream  of  south  fork  every  twenty-four  hour^r- 
with  the  total  flowage  of  the  stream  would  not  be  appreci- 
able. It  would  be  about  three  two-hundredths  (3/200)  of 
one  part  of  one  per  cent.  A  person  standing  on  the  bank 
of  the  river  could  not  see  any  difference  at  all.  To  the  eye, 
it  would  show  no  difference." 

In  view  of  the  conflicting  character  of  the  evidence,  his 
honor  properly  submitted  the  question  to  the  jury  and  denied 
the  plaintiff's  prayer.  As  the  jury  found  there  had  been 
no  unlawful  and  wrongful  taking  and  usage  of  the  water 
by  the  defendant,  the  issues  in  regard  to  the  statute  of 
limitations  and  damages  were  properly  left  unanswered. 

No   error. 


A  Siparian  Proprietor't  Right  to  Use  and  Detain  Water  is  dis- 
cussed in  the  note  to  Davis  v.  Getchell,  79  Am.  Dec.  638.  As  to 
property  in  water,  see  the  note  to  Gardner  v.  Newburgh,  7  Am.  Dec. 
o31.  That  the  common-law  doctrine  of  riparian  rights  has  been  dis- 
placed, in  the  western  statrs,  by  the  doctrine  of  prior  appropriation, 
see  Hutchinson  v.  Watson  Slough  Ditch  Co.,  16  Idaho,  484,  133  Am. 
St.  Rep.   125. 

An  Upper  Ripari-an  Owner  on  a  Stream  has  No  Right,  according  to 
(:«rwood  V.  New  York  etc.  R.  R.  Co.,  83  N.  Y.  400,  38  Am.  Kep.  4.52. 
to  divert  water  by  pipes  and  reservoirs  for  the  use  of  his  locomotive 
engines,  to  the   detriment  of  a  lower  proprietor,  a  mill   owner. 

h'fmt  is  a  Ileasonable  Share  of  Water  for  Each  Riparian  Owner  is  a 
question  of  fact,  to  be  decided  in  each  case  according  to  its  circum- 
ttauces:  Turner  v.  James  Canal  Co.,  155  Cal.  82,  132  Am.  St.  Rep.  59. 
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STATE  V.  MINNEAPOLIS  AND  NORTHERN  ELEVATOR 

COIVIPANY. 

[17  N.  D.  23,  114  N.  W.  482.] 

CONSTITUTIONAL  LAW— Title  of  Warehouse  Act,— Chapter 
113,  page  167,  of  the  Laws  of  1907,  which  ia  entitled  "An  act  re- 
quiring elevator  companies  transacting  business  in  this  state  to  return 
certificates  of  inspection  and  weighmaster's  certificate  of  weight  to 
the  local  buyer,"  and  which  provides  for  the  return  of  such  cer- 
tificates by  the  elevator  companies,  etc.,  to  their  local  agents,  and 
also  that  the  latter  shall  post  the  same  in  a  conspicuous  place  in  the 
elevators,  does  not  contravene  section  61  of  the  state  constitution, 
which  requires  that  no  bill  shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  its  title.  The  subject  or  object  of  the  act  is  to 
furnish  information  to  the  public  of  the  facts  which  such  ofiicial 
certificates  will  impart,  and  the  provisions  of  section  2  (page  168), 
requiring  local  agents  to  post  such  certificates  in  their  elevators,  are 
germane  to  the  provisions  of  section  1,  and  hence  to  the  subject  em- 
braced in  the  title  of  the  act,     (pp,  694,  695.) 

CONSTITUTIONAL  LAW — Warehouse  Eegulation— Interstate 
Commerce. — Such  act  is  not  vulnerable  to  the  objection  that  it  con- 
travenes the  provisions  of  the  interstate  commerce  clause  of  the  fed- 
eral constitution,  as  its  operation  will  not  directly  or  remotely 
interfere  with  interstate  commerce;  but  its  enactment  is  a  legitimate 
exercise  of  the  police  power  of  the  state,     (pp.  696,  697.) 

CONSTITUTIONAL  LAW  —  Warehouse  Regulation  —  Foreign 
Corporation, — Appellant's  contention  that  the  law  is  void  because  it 
attempts  to  make  acts  or  omissions  committed  in  a  foreign  state  a 
crime  in  this  state  is  not  sustained.  The  conditions  on  which  foreign 
corporations  are  permitted  to  do  business  in  this  state  are  within  the 
legitimate  power  of  the  state  to  prescribe,  and  defendant  corporation, 
having  been  authorized  to  transact  business  in  this  state,  is  amenable 
to  its  laws  enacted  under  its  police  powers  to  the  same  extent  as  its 
citizens,     (pp.  697,  698.) 

(Syllabi  by  the  court,) 

Ball,  Watson,  Young  &  Hardy,  for  the  appellant. 

T.  F.  McCne,  attorney  freneral,  R.  N.  Stevens,  assistant 
attorney  general.  W.  IT.  Barnett,  state's  attorney,  and  Seth. 
Richardson,  assistant  state's  attorney,  for  the  respondent. 
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-*  FISK,  J.  The  defendant  and  appellant  was  convicted 
in  the  district  court  of  Cass  county  for  the  violation  of  the 
provisions  of  chapter  113,  page  167,  of  the  Laws  of  1907, 
and  a  judgment  was  rendered  imposing  a  fine  against  it  in 
the  sum  of  one  hundred  dollars,  from  which  judgment  this 
appeal  is  prosecuted. 

This  statute  is  as  follows: 
"An  act  requiring  elevator  companies  transacting  business 
in  this  state  to  return  certificate  of  inspection  and  weigh- 
master's  certificate  of  weight  to  the  local  buyer. 

^^  "  ....  Every  elevator  company,  corporation,  copart- 
nership or  association  of  individuals,  operating  any  elevator, 
building  or  place  in  this  state  for  the  purchase,  storage,  or 
deposit  of  any  grain  or  other  farm  commodity,  shall  return 
to  the  local  buyer  at  the  place  where  such  grain  or  other 
farm  commodity  is  purchased,  stored  or  deposited,  the  of- 
ficial certificate  of  inspection,  together  with  the  weigh- 
master's  certificate  for  any  such  grain  or  other  farm  com- 
modity sold,  whether  said  grain  is  sold  in  this  state  or  in 
any  foreign  state  where  such  grain  is  weighed  and  inspected. 
....  It  shall  be  the  duty  of  the  local  buyer  or  agent  of 
the  elevator  company  or  other  association  enumerated  in 
section  1  of  this  act,  to  post  in  a  conspicuous  place  in  such 
elevator  building  or  place,  the  official  weighmaster's  certi- 
ficate, and  the  official  inspector's  certificate,  and  have  the 
same  at  all  times  so  that  the  public  may  inspect  the  same. 
....  The  elevator  company  or  other  association  enum- 
erated in  section  1  of  this  act,  shall  forthwith  upon  the  sale 
of  each  car  or  part  of  car  or  grain  or  other  farm  commodity, 

return  the  certificates  provided  for  in  this  act Any 

elevator  company,  corporation,  copartnership,  or  other  as- 
sociation of  individuals,  or  any  person  who  shall  violate  any 
of  the  provisions  of  this  act,  shall  be  guilty  of  a  misdemeanor 
and  all  right  to  transact  any  business  in  this  state  shall  be 
forfeited." 

A  demurrer  to  the  information  was  interposed  upon  the 
ground,  as  stated  in  such  demurrer,  "that  it  appears  upon 
the  face  thereof  that  the  facts  stated  therein  do  not  con- 
stitute a  public  offense,  in  this:  (1)  That  the  act  under 
which  the  information  is  drawn  is  void  in  its  entirety;  (2) 
that  said  act  is  void  so  far  as  the  same  applies  to  the  facts 
set  out  in  the  information."  The  material  facts  alleged 
in  the  information,  and  which  are  admitted  by  the  demurrer 
to  be  true,  are,  in  substance,  as  follows:  That  defendant  is 
a  foreign  cor[)oration  duly  authorized  to  operate  a  line  of 
elevators  or  warehouses  in  this  state,  and  as  such  it  had  an 
elevator  at  Argusviile.  in  s;iid  county,  with  an  agent  in 
charge,  which  was  on  May  27,  1907,  and  prior  tlioreto  used 
by   it  for   the   purpose   of  receiving   and   storing    grain    for 
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others  and  also  grain  purchased  by  it;  that  on  said  date 
defendant,  having  on  hand  in  said  elevator  certain  flax 
which  it  had  purchased  from  farmers  in  that  vicinity, 
shipped  the  same  to  Duluth,  Minnesota,  where  it  sold  said 
grain;  that  the  same  was  regularly  inspected  and  weighed 
by  the  state  inspector  of  the  state  of  IMinnesota;  and  that  de- 
fendant has  failed,  neglected  ^^  and  refused  to  return  to  its 
said  agent  at  Argusville  an  official  certificate  of  the  inspec- 
tion and  the  official  weighmaster's  certificate  to  the  weight 
of  the  grain  so  sold  by  it. 

No  question  is  raised  by  appellant's  counsel  as  to  the 
sufficiency  of  the  facts  alleged  in  the  information  to  con- 
stitute the  crime  defined  by  said  statute,  although  there  are 
no  allegations  therein  that  any  official  certificates  such  as 
are  mentioned  in  the  statute  were  ever  in  fact  issued  and 
delivered  to  defendant,  or  that  under  the  laws  of  Minnesota 
there  is  any  provision  or  requirement  for  the  issuance  and 
delivery  of  such  certificates.  The  necessity  for  such  allega- 
tion is  to  our  minds  quite  apparent.  In  view,  however,  of 
the  fact  that  no  such  question  is  raised  by  the  demurrer, 
we  will  dispose  of  the  appeal  solely  upon  the  grounds  urged 
in  appellant's  printed  brief.  But  two  errors  are  assigned, 
and  they  relate  to  the  same  question,  to  wit,  the  validity 
of  the  act  in  question;  it  being  appellant's  contention,  first, 
that  said  act  is  void  in  its  entirety,  and,  second,  that  it  is 
void  at  least  so  far  as  it  applies  to  the  facts  alleged  in  the 
information.  If  either  contention  be  sound,  it  was  error  to 
overrule  the  demurrer,  and  the  judgment  appealed  from 
must  be  reversed.  In  disposing  of  appellant's  contention, 
we  must  be  governed  by  certain  well-established  rules  of 
statutory  construction,  among  which  are  the  following:  A 
statute  will  not  be  declared  unconstitutional  unless  in  plain 
violation  of  some  constitutional  provision.  Every  presump- 
tion is  in  favor  of  the  validity  of  a  statute,  and  in  ease  of  a 
reasonable  doubt  as  to  its  constitutionality,  it  is  the  duty  of 
a  court  to  sustain  it.  A  statute  will  be  construed,  if  pos- 
sible, in  harmony  with  the  constitution,  and  a  part  may  be 
unconstitutional  and  the  remainder  valid,  provided  the  in- 
valid part  is  so  independent  of  the  remainder  that  it  may 
be  eliminated  without  rendering  ineffective  the  entire  stat- 
ute, unless  the  invalid  portion  was  evidently  the  inducement 
for  the  enactment  of  the  remainder;  but  where  a  law  is  so 
emasculated  by  the  elimination  of  invalid  portions  that  it 
cannot  be  said  that  the  legislature  would  probably  have 
enacted  the  law  in  its  form  as  thus  emasculated,  if  it  had 
known  that  the  portions  thus  eliminated  were  unconstitu- 
tional and  void,  the  whole  law  must  fall.  The  prime  ob- 
ject sought  in  the  construction  of  a  law  is  to  ase(M'tain  as 
far  as  possible  and  render  effectual  the  legislative  will.     The 
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wisdom  or  policy  of  a  law  and  the  motives  which  prompted 
its  enactment  by  the  legislature  are  matters  with  which  the 
courts  have  no  concern.  Keeping  in  mind  ^"^  these  rules 
of  our  guidance,  we  will  dispose  of  appellant's  points  in  the 
order  in  which  they  are  discussed  in  the  brief. 

1.  It  is  asserted  that  the  entire  act  is  void  because  it 
contravenes  the  provisions  of  section  61  of  the  state  con- 
stitution, which  requires  that  a  bill  shall  embrace  but  one 
subject,  which  shall  be  expressed  in  its  title.  The  argu- 
ment, in  brief,  is  that  sections  1  and  2  each  relate  to  dif- 
ferent subjects;  the  first  to  the  duty  enjoined  upon  elevator 
companies  to  transmit  to  their  local  agents  the  official  cer- 
tificates of  inspection  and  weights,  and  the  second  to  the 
duty  enjoined  upon  the  local  agents  to  post  such  certificates. 
We  are  entirely  clear  that  such  contention  is  without  merit. 
It  is  manifest  that  the  act  embraces  but  one  subject  or  object, 
to  wit,  the  furnishing  to  the  public  such  information  as 
may  be  imparted  by  the  posting  in  the  elevators  of  the  of- 
ficial certificates  mentioned  in  the  act.  In  furtherance  of 
this  general  design,  section  1  requires  such  certificates  to 
be  transmitted  by  the  elevator  company  to  its  local  agent, 
and  section  2  requires  the  latter  to  post  and  keep  posted 
such  certificates  in  a  conspicuous  place  in  the  elevator.  It 
is  thus  apparent  that  these  two  sections  are  closely  related 
to  the  subject  matter  of  the  act.  In  fact,  the  provisions  of 
one  would  be  rendered  abortive  without  the  other.  The  fact 
that  the  title  of  the  act  is  somewhat  restricting  in  its  terms  does 
not  render  the  act  void,  as  the  provisions  of  section  2  which  are 
not  expressly  referred  to  in  the  title  are,  we  think,  clearly 
germane  to  the  subject  matter  embraced  in  the  title.  A 
reading  of  the  title  readily  suggests  that  the  body  of  the 
act  might  contain  provisions  similar  to  those  embraced  in 
section  2;  for,  without  any  requirements  other  than  those 
expressly  mentioned  in  the  title,  the  act  would  accomplish 
no  useful  purpose.  This  court  has  so  often  and  so  recently 
passed  upon  the  questions  relating  to  the  construction  and 
purpose  of  the  constitutional  provision  aforesaid  that  we 
de^m  it  unneccvssary  to  do  more  than  refer  to  such  decisions. 
They  are  the  following:  State  v.  Burr,  16  N.  D.  581.  113  N.  W. 
705;  Powers  Elevator  Co.  v.  Pottner,  16  N.  D.  359.  113  X. 
W.  703 ;  State  v.  Woodmansee,  1  N.  D.  246.  46  N.  W.  970. 
11  L.  R.  A.  420 ;  State  v.  Haas.  2  N.  D.  202,  50  N.  W.  254 ;  State 
V.  Nomland.  3  N.  D.  427.  44  Am.  St.  Rep.  572,  57  N.  W.  85 ; 
Divet  V.  Richland  Co..  8  N.  D.  65.  76  N.  W.  993;  Richard 
V.  Stark  Co.,  8  N.  D.  392.  79  N.  W.  863 ;  State  v.  Home  Society, 
10  N.  D.  493,  88  N.  W.  273:  Power  v.  Kitching,  10  N.  D. 
234,  88  Am.  St.  Rep.  691.  86  N.  W.  737.  For  a  very  recent 
treatment  of  this  subject,  together  with  ^^  citations  of  num- 
erous recent  decisions  in  other  jurisdictions,  see  6  Current 
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Law,  1531-1535.  We  accordingly  hold  that  the  act  in  ques- 
tion does  not  contravene  the  provisions  of  section  61  of  the 
constitution. 

It  is  next  contended  by  appellant  that  the  act  is  void  as 
an  unlawful  interference  with  interstate  commerce.  Our 
attention  is  directed  to  section  8  of  the  federal  constitution, 
which  is  familiar  to  all,  and  which  provides  that  "Congress 
shall  have  power  ....  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and  with  the  Indian 
tribes,"  and  we  are  asked  to  hold  that  the  statute  in  ques- 
tion violates  this  section.  As  appellant's  counsel  state,  this 
provision  of  the  federal  constitution  "has  been  construed 
and  applied  in  so  many  cases  that  its  scope  and  meaning 
are  no  longer  debatable.  It  operates  as  an  effective  pro- 
hibition upon  the  states  against  all  interference  by  legislation 
with  interstate  commerce,  and  it  is  well  settled  that  what- 
ever constitutes  a  burden  upon  interstate  commerce,  what- 
ever form  it  may  take,  is  prohibited."  This  statement,  to 
be  strictly  accurate,  should  be  qualified  to  the  extent  that 
the  interference  which  is  thus  prohibited  is  a  direct  and 
substantial  interference,  as  distinguished  from  an  indirect 
interference.  The  crucial  question  is,  therefore,  whether 
the  act  aforesaid  in  its  proper  application  will  operate  to 
directly  interfere  with  commerce  between  the  states.  We 
freely  admit  that  such  would  be  its  effect  if  the  construc- 
tion contended  for  by  appellant's  counsel  is  sound.  The 
claim  is  made  by  them  that  the  act  by  its  express  terms 
applies  to  all  shipments  and  sales  of  grain  made  in  this 
or  in  any  other  state,  regardless  of  the  fact  whether  such 
shipments  are  made  tQ  points  where  there  are  official  in- 
spectors and  weighmasters  or  not.  If  such  is  the  necessary 
or  proper  construction  to  be  given  this  statute,  we  should 
have  no  hesitation  in  pronouncing  the  same  unconstitutional 
and  void,  as  being  an  unreasonable  and  direct  interference 
with  interstate  commerce.  We  do  not  agree,  however,  to 
this  construction.  We  must,  if  possible,  construe  the  act 
so  as  to  give  effect  to  the  legislative  intention,  and  at  the 
same  time  uphold  the  law  as  a  valid  enactment.  To  say 
that  the  legislature  intended  to  require  shipments  and  sales 
to  points  only  where  there  are  official  inspectors  and  weigh- 
masters, which  is  the  logical  result  of  appellant's  conten- 
tion, seems  to  us  a  strained  and  unwarranted  construction. 
While  the  meaning  and  purpose  of  the  law  is  somewhat  ob- 
scure, we  think  by  a  fair  and  ^^  reasonable  construction 
thereof  it  discloses  that  the  legislative  purpose  was  to  re- 
•  (uire  the  return  of  the  official  certificates  only  in  cases 
where  in  the  due  and  regular  course  of  business  such  cer- 
tificates are  issued  and  delivered  to  the  elevator  company. 
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As  thus  construed,  we  see  no  constitutional  objection  to  the 
enactment  and  enforcement  of  such  a  law. 

A  somewhat  analogous  question  was  recently  before  the 
supreme  court  of  Minnesota  in  State  v.  Edwards,  94  Minn. 
225,  102  N.  W.  697,  69  L.  R.  A.  667.  In  that  case  it  was 
held  that  a  statute  requiring  grain  commission  merchants 
to  make  a  report  to  the  consignor  within  twenty-four  hours 
after  the  sale  is  not  an  interference  with  interstate  com- 
merce. The  court  there  said:  "The  provisions  involved  in 
this  case  take  no  account  of  the  grain  as  an  article  of  com- 
merce until  it  has  been  sold,  and  even  then  only  to  require 
the  consignee  to  make  a  true  report  of  the  transaction  with- 
in a  reasonable  time.  The  subject  matter  of  the  law  as 
applicable  to  this  case  no  more  relates  to  interstate  com- 
merce than  the  criminal  statutes  which  protect  grain  from 
larceny  after  arrival  within  the  borders  of  the  state.  If  it 
be  an  interference  with  the  prerogative  of  Congress  to  re- 
quire commission  merchants  to  make  a  true  report  of  their 
dealings  with  citizens  of  Dakota  or  Wisconsin  for  their 
protection,  why  is  it  not  equally  an  interference  with  inter- 
state commerce  when  our  criminal  laws  are  put  in  force 
to  arrest  and  punish  for  the  larceny  of  such  grain  upon 
arrival  within  our  lines?"  It  was  also  held  in  Atlantic 
Coast  Line  R.  Co.  v.  Commonwealth,  102  Va.  599,  46  S.  E. 
911,  that  "under  its  police  power  a  state  may  reasonably 
regulate  the  relative  rights  and  duties  of  all  persons  or 
corporations  within  its  jurisdiction,  though  incidentally  af- 
fecting interstate  commerce."  The  court  there  sustained 
certain  rules  relative  to  storage  and  demurrage,  adopted 
by  a  commission.  We  quote:  "The  questions  raised  on  this 
appeal,  which  have  been  discussed  at  length  and  very  ably, 
....  are  of  great  importance.  They  involve  the  right  of 
the  state,  under  its  reserve  power,  whether  that  power  be 
called  police,  governmental  or  legislative,  to  regulate  the 
relative  rights  and  duties  of  persons  and  corporations  within 
its  jurisdiction,  so  as  to  provide  for  the  public  good  and  the 
public  convenience  by  laws  which  are  not  inconsistent  with 
the  constitution  of  the  state,  and  which  do  not,  by  their 
operation,  directly  intrench  upon  the  authority  of  the  United 
States,  or  violate  some  right  protected  by  the  federal  con- 
stitution  The  validity  of  the  ^**  rules  and  regu- 
lations in  question,  so  far  as  they  apply  to  intrastate 
commerce,  is  not  denied;  ....  but  it  is  insisted  that  they 
are  wholly  invalid,  so  far  as  they  apply  to  interstate  com- 
merce, ....  upon  the  ground  that  that  subject  is  wholly 
within  the  jurisdiction  of  the  federal  government.  That 
this  contention  is  not  true  to  the  extent  claimed  is  w^U 
settled  by  numerous  decisions  of  the  supreme  court  of  the 
United  States";  citing  and  quoting  from  Lake  Shore  etc. 
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R.  Co.  V.  State,  173  U.  S.  285,  19  Sup.  Ct.  Rep.  465,  43  L.  ed. 
702,  and  other  cases  too  numeroas  to  mention. 

We  fire  unable  to  perceive  how  the  necessary  effect  of  the 
act  in  question  would  be  to  directly,  or  even  remotely,  interfere 
with  interstate  commerce.  It  is  well  settled  that  a  state 
statute  requiring  inspection  of  property,  the  subject  of  in- 
terstate commerce ,  does  not  violate  the  commerce  clause 
of  the  federal  constitution :  Patapsco  Guano  Co.  v.  Board  of 
Agriculture,  171  U.  S.  345,  18  Sup.  Ct.  Rep.  862,  43  L.  ed. 
191;  Territory  v.  Denver  &  R.  G.  R.  Co.,  12  N.  M.  425,  78 
Pac.  74,  79  Pac.  295;  Globe  EI.  Co.  v.  Andrew  (C.  C),  144 
Fed.  871 ;  State  v.  Edwards,  94  Minn.  225,  102  N.  W.  697,  69 
L.  R.  A.  667.  In  Globe  El.  Co.  v.  Andrew,  144  Fed.  871, 
Judge  Sanborn,  after  citing  numerous  decisions  of  the  su- 
preme court  of  the  United  States,  says:  "Under  these  pre- 
cedents, it  seems  clear  that  the  Wisconsin  legislature  might 
lawfully  prevent  fraudulent  changes  of  grades,  arbitrary 
or  fraudulent  'dockage'  practiced  by  warehousemen,  and 
shipping  out  at  a  higher  grade  than  that  on  which  the  grain 
was  taken  in.  Such  regulations  would  be  in  aid  and  fur- 
therance of  commerce,  by  protecting  the  rights  of  both 
buyer  and  seller.  Thus  many  objections  to  the  Minnesota 
system,  and  frauds  practiced  under  it,  might  be  cured. 
Such  regulations,  although  indirectly  affecting  interstate 
commerce,  would  be  wholly  local  in  their  character,  and 
would  undoubtedly  be  sustained.  Such  regulations  might 
even  include  inspection  and  weighing  for  the  purpose  of 
detecting  and  punishing  fraud,  preventing  changes  of  grades, 
fraudulent  dockage,  storage  and  resale  on  the  weights  found 
before  such  dockage  occurred,  etc.  All  this  would  be  local 
regulation,  to  protect  the  public  from  fraud  and  imposition, 
and  as  such  would  not  be  unlawful  regulation  of  interstate 
commerce."  Inspection  laws  being  constitutional,  as  a  legit- 
imate exercise  of  the  police  power  of  the  state,  it  is  en- 
tirely clear  that  a  law  requiring  the  result  of  such  inspection 
to  be  made  public  is  also  constitutional.  AVe  must  therefore 
overrule   appellant's   second   contention. 

^^  His  third  and  last  contention  is  "that  the  act  is  void 
in  so  far  as  it  attempts  to  make  acts  or  omissions  committed 
in  a  foreign  state  a  criminal  offense."  There  is  no  merit 
in  such  contention.  The  assumption  that  the  offense  wa.s 
committed  in  Minnesota  is  not  true.  The  statutory  offense 
consists  in  defendant's  failure  to  deliver  to  its  agent  in  this 
state  the  official  certificates  aforesaid.  The  defendant  cor- 
poration, having  been  authorized  to  transact  business  in  this 
state,  is  amenable  to  its  laws  enacted  under  its  police  power 
to  the  same  extent  as  its  citizens;  and,  furtliermore.  it  is 
within  the  legitimate  power  of  the  state  to  prescribe  the 
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conditions  upon  which   foreign   corporations  may  be   per- 
mitted to  transact  business  within  its  borders. 

We  conclude,  therefore,  that  the  act  in  question  is  not 
vulnerable  to  any  of  the  attacks  made  upon  it,  and  it  follows 
that  the  judgment  appealed  from  was  correct,  and  should 
be  affirmed.     It  is  so  ordered. 

All  concur. 


The  Sufficiency/  of  the  Title  to  Statutes  Within  Constitutional  Be- 
quirements  is  discussed  in  the  notes  to  Lewis  v.  Dunne,  86  Am.  St.  Rep. 
2H7;  Crookson  v.  County  Commrs.,  79  Am.  St.  Bep.  456;  Bobel  v. 
People,  64  Am.  St.  Rep.  70. 

The  Business  of  Handling  Grain  in  Elevators  la  a  subject  of  state 
regulation:  Vega  Steamship  Co.  v.  Consolidated  Elevator  Co.,  75 
Minn.  308,  74  Am.  St.  Rep.  484;  note  to  San  Diego  Water  Co.  y.  City 
of  San  Diego,  62  Am.  St.  Rep.  290. 

A  Foreign  Corporation  Accepts  Its  License  admitting  it  to  this  state 
subject  to  the  proper  exercise  by  the  state  of  the  police  power: 
State  V.  Creamery  Package  Mfg.  Co.,  110  Minn.  415,  136  Am.  St. 
Rep.  514;  and  the  legislature  has  the  power  to  impose  such  conditions 
as  it  may  choose  for  the  exercise  of  powers  and  privileges  within 
the  state,  subject  to  the  power  of  Congress  to  regulate  commerce 
among  the  several  states:  Lehigh  Portland  Cement  Co.  v.  McLean, 
245  111.  326,  137  Am.  St.  Rep.  322. 


PFEIFER  V.  HATTON. 

[17  N.  D.  99,  115  N.  W.  191.] 

EXECUTIONS  —  Verdict   of  Sheriff's  Jury— Replevin.— In   an 

action  of  claim  and  delivery  brought  by  a  third  person  as  claimant 
to  the  property  against  an  officer  who  levied  upon  and  took  into  his 
possession  personal  property  under  an  execution  as  the  property  of 
the  defendant  in  the  execution,  it  is  no  defense  that  a  sheriff's  jury 
prior  to  the  commencement  of  such  action  found  that  the  title  to  such 
property  was  in  the  defendant  in  such  execution,     (p.  699.) 

EXECUTIONS — Sheriff's  Jury.— The  Sole  Function  of  the  sum- 
mary proceeding  of  a  sheriff's  jury  is  to  justify  the  officer  in  deliver- 
ing the  property  to  the  claimant  in  the  event  the  jury  find  in  his 
favor,  unless  the  plaintiff  in  the  execution  furnishes  indemnity  to 
the  officer  againsf  tlie  claims  of  such  third  person,     (pp.  699,  700.) 

EXECUTIONS — Sheriff's  Jury. — Defendant's  Answer  contained 
a  paragraph  alleging  the  impaneling  of  such  sheriff's  jury,  and  the 
fact  that  the  jury  found  against  the  contention  of  the  claimant. 
On  motion  of  plaintiff's  attorneys  such  paragraph  was  stricken  from 
the  answer.  Held,  not  error,  (pp.  699,  700.) 
(Syllabi  by  the  court.) 

0.  S.  Sera,  for  tlie  appellant. 

Rourke,  Kvello  &  Adams,  for  the  respondent. 
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loo  FigK,  J.  But  one  question  is  presented  on  this  ap- 
peal, whifh  is  the  correctness  of  an  order  made  by  the  trial 
court  striking  out  on  motion  a  portion  of  the  answer. 

The  action  is  in  claim  and  delivery,  the  complaint  being 
in  the  usual  form.  The  defendant,  who  is  a  constable,  seeks 
to  justify  his  taking  and  detention  of  the  property  under  an 
execution  issued  to  him  upon  a  judgment  rendered  in  an  ac- 
tion wherein  one  Tisdel  was  plaintiff  and  one  Ben  Pfeifer 
was  defendant.  The  portion  of  the  answer  which  was  or- 
dered stricken  out,  and  the  striking  out  of  which  constitutes 
the  only  basis  for  appellant's  assignments  of  error,  is  as  fol- 
lows: "The  defendant  further  alleges  that  after  the  said  levy 
and  prior  to  the  ninth  day  of  April,  1906,  the  plaintiff  de- 
manded of  the  defendant  that  a  constable's  jury  be  called  and 
impaneled  to  try  the  right  of  property  in  the  property  de- 
scribed in  the  complaint,  and  that  the  defendant  immediately 
complied  with  said  demand,  and  that,  upon  previous  notice  to 
plaintiff  and  the  said  Lewis  Tisdel.  he  convened  such  jury 
before  him  at  his  office  in  De  Lamere,  in  said  *^^  county,  on 
the  second  day  of  April,  1906,  and  then  and  there  a  trial  was 
had  before  such  jury  duly  impaneled  and  sworn;  the  plain- 
tiff being  present  and  represented  by  counsel,  and  the  said 
Lewis  Tisdel  being  present  and  represented  by  counsel,  and 
evidence  being  adduced  by  both  parties  and  the  questions  of 
right  and  property  and  posses-sion  thereof  duly  submitted  to 
such  jury  for  adjudication,  and  that  after  trial  had,  and  after 
submitting  same  to  the  jury,  said  jury  returned  into  court 
with  verdict  that  at  the  time  of  the  said  levy  said  property 
was  the  property  of  Ben  Pfeifer,  and  not  the  property  of 
plaintiff,  and  that,  upon  such  adjudication  and  verdict,  the 
defendant  retained  the  property  until  it  was  taken  from  him 
by  tlie  sheriff  of  Sargent  county  as  aforesaid  under  the  de- 
mand of  plaintiff  for  a  jury  as  aforesaid."  We  have  duly 
considered  appellant's  argument  in  support  of  his  contention 
that  such  ruling  was  error,  and  we  are  entirely  clear  that 
there  is  not  merit  in  such  contention.  The  facts  alleged  in 
said  paragraph  were  wholly  irrelevant  to  the  issue  involved, 
which  was  the  right  to  the  possession  of  the  personal  prop- 
erty at  the  time  of  the  commencement  of  the  action.  Upon 
no  theory  can  this  paragraph  be  held  pertinent  or  relevant 
to  such  issue.  The  facts  therein  alleged  furnish  no  justifica- 
tion for  the  defendant's  conduct  in  taking  or  detaining  the 
property,  nor  can  they  be  considered  in  mitigation  of  such 
acts  in  view  of  the  fact  that  punitive  damages  are  not  claimed 
in  the  complaint.  Citation  of  authorities  is  unnecessary  upon 
propositions  so  elementary. 

The  matters  embraced  in  said  paragraph  cannot  be  consid- 
ered a  d(^fense  in  bar  of  the  action,  a.s  it  is  well  settled  that 
the  verdict  of  a  sheriff's  jury  is  not  a  bar.     Such  a  verdict  is 
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entitled  to  no  weight  as  an  adjudication.  It  is  not  a  judg- 
ment, nor  has  it  any  force  or  effect  as  such :  Townsend  v. 
Phillips,  10  Johns.  *98 ;  Philips  v.  Ilarriss.  3  J.  J.  Marsh. 
122.  19  Am.  Dec.  166;  Matheson  v.  F.  W.  Johnson  Co.,  16  S. 
D.  347,  92  N.  W.  1083.  See,  also,  2  Freeman  on  Executions, 
3d  ed.,  sec.  277,  and  numerous  cases  cited.  Under  the  pro- 
visions of  our  code  (Rev.  Codes  1905,  sec.  7114),  relating  to 
the  calling  of  a  sheriff's  jury,  as  well  as  under  the  statutes 
of  Nebraska,  New  York,  New  Jersey  and  Ohio,  as  stated  by 
Mr.  Freeman,  "the  importance  of  the  proceeding  is  that  it 
justifies  the  officer  in  delivering  possession  to  the  claimant,  if 
the  verdict  or  judgment  is  in  his  favor,  and  no  bond  of  in- 
demnity is  tendered  to  the  officer."  It  is  a  mere  summary 
proceeding,  and  under  our  code  its  only  function,  as  stated 
by  Mr.  Freeman,  is  to  justify  the  officer  in  delivering  the 
^^^  property  to  the  claimant  in  the  event  the  verdict  of  such 
jury  is  in  his  favor,  unless  he  receives  indemnity  from  the 
person  in  whose  favor  the  execution  is  issued. 

It  follows  that  the  order  appealed  from  was  correct,  and  is 
accordingly  affirmed,  with  costs  to  respondent. 

All  concur. 


Bephvin  or  Claim  and  Delivery  Against  Ofjficers  Acting  Under  Execu- 
tions is  discussed  in  the  note  to  Sinnott  v.  Feioek,  80  Am.  St.  Eep. 
751,  754,  755.  As  to  the  effect  of  giving  a  bond  of  indemnity  to  a 
sheriff  before  he  sells  property  on  execution,  see  Winstead  v.  Hicks, 
135  Ky.  154,  135  Am.  St.  Eep.  446. 


HEBDEN  V.  BINA. 

[17  N.  D.  235,  116  N.  W.  85.] 

QUIETING  TITLE— Duty  of  Plaintiff  to  Establish  Title  as 
Alleged. — In  an  action  to  determine  adverse  claims  to  real  pnipiMty, 
it  is  incumbent  upon  plaintiff  to  establish  his  title  to  the  property  as 
alleged  by  him.  This  the  plaintiff  failed  to  do,  and  the  action  was 
therefore  properly  dismissed,     (pp.  704,  706.) 

MORTGAGE. — A  Foreclosure  by  Advertisement  of  a  Mortgage 
on  real  property  is  of  no  validity  where  the  person  in  whosi>  name 
the  same  is  foreclosed  has  not  the  legal  title  to  the  mortgage  at  the 
date  of  such  foreclosure,     (pp.  703,  704.) 

MORTGAGE. — An  Assignment  of  a  Real  Estate  Mortgage, 
which  merely  describes  the  instrument  as  "the  mortgage  executed  by 
Matj  Bina  and  his  wife  to  the  Bank  of  Minot,  and  recorded  in  Book 
F  of  Mortgages,  on  pages  556-558  in  the  office  of  the  register  of 
deeds  of  the  county  of  Walsh,"  is  too  indefinite  in  description  to 
vest  in  the  assignee  the  legal  title  so  as  to  authorize  such  assignee  to 
foreclose  by  advertisement  a  mortgage  executed  by  B.  alone  to  such 
bank,  and  wlilch  was  recorded  in  Book  15  of  Mortgages.  Especially 
is  this  true  wlien  the  jiniot'  sluuvs  tliat  two  mortgages  were  exeiMited 
by  B.  to  said  bank  on  the  same  day.  and  both  were  recorded  in  Book 


April,  1908.]  Hebden  v.  Bin  a.  701 

15  of  Mortgages,  and  the  proof  fails  to  show  that  there  was  no  mort- 
gage corresponding  to  the  description  contained  in  such  assignment, 
(pp.  702,  703.) 

Q"OlETINQ  TITLE — Sufficiency  of  Evidence  to  Show  Posses- 
sion.— Evidence  examined,  and  held  insuflScient  to  show  possession  of 
the  real  property  in  plaintiff  prior  to  the  commencement  of  the 
action,  and  hence  the  prima  facie  presumption  of  title  resulting  from 
possession  does  not  apply  in  plaintiff's  behalf,     (p.  705.) 

LANDLORD'S  TITLE — Estoppel  of  Tenant  to  Deny. — The  doc. 
trine  of  estoppel  cannot  be  invoked  to  prevent  defendant  from  ques- 
tioning plaintiff's  title,  first,  because  the  evidence  fails  to  show  that 
defendant  was  plaintiff's  tenant  of  the  land;  and,  second,  even  if 
such  tenancy  existed,  defendant  would  not  be  thus  estopped  in  an 
action  like  this,  where  plaintiff  claims  title  in  fee.  (p.  706.) 
(Syllabi  by  the  court.) 

Scott  Rex,  for  the  appellant. 

Frich  &  Kelly  and  Bangs,   Cooley  &  Hamilton,   for  the 

respondent. 

^^"^  FISK,  J.  This  is  the  statutory  action  to  determine 
adverse  claims  to  real  property.  The  complaint  is  in  the 
usual  form,  alleging  plaintiff's  ownership  in  fee  of  the  prop- 
erty in  question,  and  that  defendant  claims  a  certain  estate 
or  interest  therein  adversely  to  plaintiff,  and  containing  the 
usual  prayer  for  relief.  The  defendant,  Bina,  answered, 
denying  plaintiff's  title,  but  admitting  that  he  claims  an 
estate  or  interest  in  the  property  as  alleged,  without  setting 
out  the  nature  or  source  of  such  adverse  interest,  and  he 
prayed  merely  for  a  dismissal  of  the  action  with  costs.  For 
the  purpose  of  proving  title  plaintiff  introduced  in  evidence 
the  record  of  a  receiver's  receipt,  issued  for  the  property  by 
tlie  United  States  to  defendant,  dated  August  27,  1890;  also 
the  record  of  a  mortgage  from  defendant,  Bina,  to  the  Bank 
of  ]\Iinot,  dated  September  4,  1890 ;  also  the  record  of  a  mort- 
gage from  defendant,  Bina,  to  the  Bank  of  Minot,  dated  Sep- 
tember 4,  1890,  as  recorded  in  Book  15  of  Mortgages,  at  page 
556.  together  with  the  record  of  an  assignment  by  the  Bank 
of  Minot  to  one  Nelson  of  a  mortgage  claimed  to  be  the  mort- 
gage aforesaid,  but  which  describes  the  same  as  "the 
mortgage  executed  by  Matj  Bina  and  his  wife  to  the  said 
Bank  of  IMinot,  and  recorded  in  Book  F  of  Mortgages  on 
pages  556-558  in  the  office  of  the  register  of  deeds  of  the 
county  of  Walsh,  state  of  North  Dakota."  Then  followed 
record  proof  of  foreclosure  proceedings  by  advertisement  of 
the  mortgage  aforesaid,  culminating  in  the  issuance  to  said 
Nelson  of  a  sheriff's  deed;  also  the  -•**  record  proof  of  a  war- 
ranty deed  of  the  premises  from  Nelson  to  plaintiff.  No 
question  is  raised  as  to  the  regularity  of  such  foreclosure 
proi'cedings.  provided  the  assignment  of  the  mortgage  to 
Nelson  was  sufficient  to  authorize  him  to  foreclose  such  mort- 
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gage  by  advertisement;  it  being  respondent's  contention  that 
such  assignment  was  insufficient  for  this  purpose,  and  hence 
that  the  foreclosure  proceedings  are  void.  It  is  appellant's 
contention  that  such  proof  was  sufficient  to  show  title  in  him 
as  alleged,  but,  even  if  this  is  not  true,  that  he  sufficiently 
proved  title  by  showing  possession  of  the  premises  from  which 
possession  his  title  is  presumed,  and  also  that  defendant  is 
estopped  to  assert  title  as  against  him  on  account  of  the  con- 
tract relations  between  them  of  landlord  and  tenant  arising 
through  certain  written  leases  offered  in  evidence.  Appellant 
also  contends  that  defendant's  answer  is  insufficient  to  raise 
any  issue,  because  it  fails  to  set  forth  defendant's  adverse 
claim  to  the  property,  and  contains  merely  a  denial  of  plain- 
tiff's title.  The  trial  court  held  plaintiff's  proof  insufficient 
to  show  title  as  alleged,  and  entered  judgment  dismissing 
the  action  without  prejudice,  from  which  judgment  this  ap- 
peal is  prosecuted. 

These  questions  will  be  disposed  of  in  the  order  presented 
in  appellant's  brief.  Was  plaintiff's  proof  of  title,  based 
upon  the  foreclosure  proceedings,  sufficient?  In  answering 
this  question  we  shall  assume  (without  deciding)  that  if  the 
plaintiff,  through  the  warranty  d-eed  from  Nelson  to  him  and 
the  foreclosure  proceedings  under  the  mortgage,  acquired  all 
of  defendant's  interest  in  the  property,  under  the  receiver's 
receipt,  he  is  entitled  to  maintain  this  action.  We  are  there- 
fore required  to  determine,  first,  whether  the  assignment  of 
the  mortgage  to  Nelson  conferred  upon  him  the  legal  title  to 
the  mortgage,  so  as  to  authorize  him  to  foreclose  the  same  by 
advertisement;  second,  if  this  is  answered  in  the  negative, 
then  whether  there  is  any  other  sufficient  proof  of  plaintiff's 
title;  third,  whether  defendant  is  estopped  by  reason  of  the 
leases  which  were  introduced  in  evidence  from  questioning 
plaintiff's  title;  and,  lastly,  whether  the  defendant's  answer, 
which  embraces  merely  a  denial,  is  sufficient  to  raise  an  issue 
as  to  plaintiff's  title.  We  are  agreed  that  each  of  these 
questions  must  be  answered  in  respondent's  favor,  and  we 
will  briefly  give  our  reasons  for  so  holding, 

1.  The  assignment  of  the  mortgage  was  insufficient  to 
authorize  Nelson,  the  assignee,  to  foreclose  by  advertisement, 
for  the  reason  ^"*  that  such  assignment  did  not  operate  to 
vest  in  such  assignee  the  legal  title  to  the  mortgage.  The 
assignment  did  not  describe  the  mortgage  with  sufficient  defi- 
niteness.  It  described  it  as  a  mortgage  executed  and 
delivered  by  Matj  Bina  and  wife,  and  recorded  in  Book  F  of 
Mortgages,  while  the  mortgage  foreclosed  was  executed  and 
delivered  by  Matj  Bina,  and  was  recorded  in  Book  15  of  Mort- 
gages, The  proof  shows  that  there  were  two  mortgages  exe- 
cuted and  delivered  by  Bina  to  the  Bank  of  Minot  and 
recorded  in  Book  15.     If  we  assume,  as  contended  by  appel- 
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lant,  that  the  intention  was  to  assi^  the  mortgage  which  was 
foreclosed,  and  which  was  a  mortgage  executed  by  Matj  Bina 
alone,  ajid  which  was  recorded  in  Book  15,  instead  of  Book 
F,  we  are  confronted  with  the  fact  that  the  record  of  such 
assignment  fails  to  impart  such  information  to  the  public. 
From  an  inspection  of  the  record  of  such  assignment  it  is  im- 
possible to  say  with  any  degree  of  certainty  that  the  mortgage 
assigned  was  intended  to  be  the  same  mortgage  which  was  fore- 
closed. Our  statute  (Rev.  Codes  1905,  sec.  7457 )  provides :  *'To 
entitle  a  party  to  make  such  foreclosure  [by  advertisement]  it 
shall  be  requisite:  ....  Subd.  3.  That  the  mortgage  con- 
taining such  power  of  sale  has  been  duly  recorded,  and  if  it 
shall  have  been  assigned,  that  all  the  assignments  thereof 
have  been  duly  recorded."  A  similar  statutory  provision  is 
in  force  in  our  sister  states  of  Minnesota  and  South  Dakota, 
and  these  statutes  have  been  repeatedly  construed,  both  in 
this  state  and  in  the  state  aforesaid,  to  mean  that  before  a 
person  can  foreclose  a  mortgage  by  advertisement,  he  must 
be  the  owner  and  holder  of  the  record  title  of  the  mortgage : 
Morris  v.  McKnight,  1  N.  D.  266,  47  N.  W.  375;  Brown  v. 
Comonow,  17  N.  D.  84,  114  N.  W.  728;  Backus  v.  Burke, 
48  Minn.  260,  51  N.  W.  284;  Lowry  v.  Mayo,  41  lyiinn.  388, 
43  N.  W.  78;  Burke  v.  Backus,  51  Minn.  174,  53  N.  W.  458; 
Dunning  v.  McDonald,  54  Minn.  1,  55  N.  W.  864;  Clarke  v. 
Mitchell,  81  Minn.  438,  84  N.  W.  327 ;  Thorpe  v.  Merrill,  21 
Minn.  336;  Ross  v.  Worthington,  11  jMinn.  438  (Gil.  323),  83 
Am.  Dec.  95;  Johnson  v.  Sandhoff,  30  Minn.  197,  14  N.  W. 
889;  Martin  v.  Baldwin,  30  Minn.  537,  16  N.  W.  449;  Van 
Meter  v.  Knight,  32  Minn.  205,  20  N.  W.  142;  Benson  v. 
Markoe,  41  Minn.  112,  42  N.  W.  787;  Hickey  v.  Richards, 
3  Dak.  345,  20  N.  W.  428 ;  Langmaack  v.  Keith,  19  S.  D.  351, 
103  N.  W.  210.  In  Morris  v.  McKnight,  1  N.  D.  266,  47  N. 
W.  375,  it  was  said:  "From  the  adjudicated  cases  and  the 
wording  of  the  statute  we  conclude  that,  when  a  ^"^^  party 
seeks  to  foreclose  his  mortgage  in  this  state  by  advertisement, 
claiming  such  right  as  assignee,  the  record  must  show  com- 
plete legal  title  to  such  mortgage  in  such  assignee.  Other- 
wise such  foreclosure  will  be  a  nullity."  And  quoting  with 
approval  from  a  Minnesota  case,  the  court  further  said : 
"The  statute  authorizing  this  method  of  foreclosure  evi- 
dently designs  that  there  shall  be  of  record  a  legal  mortgage, 
and  that  the  record  shall  be  so  complete  as  to  satisfactorily 
show  the  right  of  the  mortgagee  or  his  assignee  to  invoke  its 
aid."  In  Morrison  v.  Mendenhall,  18  Minn.  232  (Gil.  212), 
it  was  held,  construing  a  similar  statute,  that:  "The  mani- 
fest purpose  of  this  requirement  of  the  statute  was  to  make 
the  contents  of  the  mortgage,  and,  as  far  as  the  statute  goes, 
to  make  the  title  of  the  mortgage,  a  matter  of  record ;  and, 
as  it  was  for  such  purposes,  it  follows  that  they  must  be  in 
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writing.  A  mere  equitable  or  parol  assignment  would  not 
answer."  Appellant's  counsel  says  in  his  brief  that  Morris 
V.  McKnight,  1  N.  D.  266,  47  N.  W.  375,  has  been  expressly 
departed  from  in  McCardia  v.  Billings,  10  N.  D.  373,  88  Am. 
St.  Rep.  729,  87  N.  W.  1008,  in  so  far  as  it  follows  the  doc- 
trine of  the  early  Minnesota  decisions  which  lay  down  the 
rule  of  strict  and  literal  compliance  with  the  statute  in  mort- 
gage foreclosures  by  advertisement.  Counsel  is  in  error  in 
assuming  that  any  such  rule  was  announced  or  followed  in 
the  Morris-McKnight  case,  as  an  examination  of  the  opinion 
in  that  ease  wiU  disclose.  Not  having  the  legal  title  to  the 
mortgage.  Nelson  could  not  foreclose  the  same  by  advertise- 
ment, and  hence  the  sheriff's  deed  to  him  was  a  mere  nullity, 
and  plaintiff  therefore  acquired  no  title  through  the  warranty 
deed  from  Nelson.  This  sufficiently  disposes  of  appellant's 
first  contention. 

But  appellant  contends  lihat  respondent  is  estopped  by  his 
laches  from  questioning  the  validity  of  the  foreclosure,  and 
in  support  of  his  contention  he  confidently  relies  upon  the 
decision  of  this  court  in  Higbee  v.  Daeley,  15  N.  D.  339,  109 
N,  W.  318.  It  was  there  held  that  a  foreclosure  by  adver- 
tisement, made  in  the  name  of  the  mortgagee  by  the  assignee, 
whose  assignment  was  unrecorded,  is  voidable  merely,  and 
not  a  nullity.  It  was  also  held  under  the  facts  in  that  case 
that  a  party  desiring  to  have  such  foreclosure  adjudged  void 
is  guilty  of  laches  if  he  neglects  to  assert  his  rights  promptly 
upon  discovering  the  facts,  and  for  such  reason  is  estopped 
from  asserting  title  as  against  third  persons,  who,  in  good 
faith,  have  purchased  w^hat  upon  its  face  appeared  to  be  a 
perfectly  good  title  to  ^^^  the  land,  and  who,  in  reliance 
thereon,  have  gone  into  possession  and  made  valuable  im- 
provements thereon.  The  facts  in  the  ca.se  at  bar  widely 
differ  from  those  in  the  case  last  referred  to.  In  the  case 
at  bar  the  record  upon  its  face  discloses  an  irregular  or  void 
foreclosure.  In  other  words,  it  discloses  a  foreclosure  in  the 
name  of  one  Nelson,  and  it  fails  to  disclose  any  ownership 
in  him  of  the  mortgage  foreclosed.  The  plaintiff  is  in  a 
court  of  equity,  asking  affirmative  relief,  based  upon  an  al- 
leged title  acquired  through  such  foreclosure  proceedings,  and 
he  cannot  be  considered  a  good  faith  purchaser,  as  he  took  his 
deed  necessarily  with  full  knowledge  of  such  irregular  fore- 
closure as  disclosed  by  the  public  records.  On  the  other 
hand,  in  Iligbee  v.  Daeley,  the  defendant  was  the  person 
asserting  title  under  the  foreclosure  which,  as  before  stated, 
was  in  all  things  regular  upon  its  face.  He  had  a  right  to 
invoke  the  doctrine  of  estoppel  as  a  defense,  while  in  the  case 
at  bar  the  plaintiff",  who  is  required  to  establish  a  legal  title, 
is  seeking  to  do  so  by  urging  defendant's  laches  in  failing  to 
affirmatively  attack  such  foreclosure  proceedings.     Defendant 
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was  not  obliged  to  act  in  order  to  protect  his  rights,  but  could 
wait,  as  he  in  fact  did,  until  his  title  was  attacked  by  plaintiff. 

It  is  n£xt  contended  that  plaintiff  proved  possession  of  the 
land  prior  to  the  commencement  of  the  action,  and  that  this 
was  sufficient  proof  of  title,  for  the  reason  that  the  law  pre- 
sumes title  from  possession,  in  the  absence  of  other  proof. 
The  difficulty  in  the  way  of  giving  force  to  this  contention 
is  the  fact  that  plaintiff  wholly  failed  to  show  such  posses- 
sion. Plaintiff  sought  to  show  such  possession  by  the  intro- 
duction in  evidence  of  certain  written  leases  of  the  premises 
signed  by  the  defendant,  being  three  in  number,  covering  the 
period  from  November  1,  1898,  to  September  1,  1903.  The 
first  two  relate  to  the  time  prior  to  October  18,  1902.  These 
were  objected  to  upon  the  ground  that  no  proper  foundation 
for  their  introduction  had  been  laid  by  proof  of  their  execu- 
tion. We  think  this  objection  was  well  taken,  and  hence 
they  cannot  be  considered.  The  third  lease  upon  its  face 
recites  that  it  was  made  by  Bina  as  party  of  the  first  part 
and  one  "Thomas  J.  Baird,  owner  of  the  real  estate"  de- 
scribed, as  party  of  the  second  part,  and  it  was  signed  by  said 
persons  individually.  Plaintiff  offered  certain  testimony 
tending  to  show,  however,  that  Baird  was  acting  as  plaintiff's 
agent  in  making  these  leases,  but  he  failed  in  proving  such 
fact  by  competent  testimony.  Plaintiff's  only  proof  of  such 
fact  consists  of  ^^^  the  testimony  of  the  witness  Frazer,  as 
follows:  "Q.  Mr.  Frazer,  I  notice  that  in  Exhibit  'B'  Ur. 
Baird,  the  lessor,  is  named  as  agent,  and  that  he  appears  as 
lessor  in  Exhibits  'A'  and  'C  State  whether  or  not,  so  far 
as  you  know,  jMr.  Baird  was  acting  in  this  matter  as  repre- 
senting Mr.  Hebden,  the  plaintiff  in  this  suit."  This  ques- 
tion was  objected  to  a»  "immaterial,  irrelevant,  calling  for 
a  conclusion  of  the  witness,"  and  upon  other  grounds,  after 
which  the  witness  answered:  "He  was  acting  as  representing 
]Mr.  Hebden."  This  testimony  falls  far  short  of  proving  such 
fact.  There  was  no  proof  that  the  witness  possessed  any  per- 
sonal knowledge  regarding  the  fact  sought  to  be  established, 
and  the  question  did  not  call  for  an  answer  based  upon  any 
such  knowledge.  All  this  testimony  amounted  to,  at  the  most, 
was  to  show  that  the  witness  had  no  knowledge  that  Baird 
was  acting  for  anyone  other  than  Hebden  in  signing  the 
leases.  It  did  not  amount  to  a  statement  that  he  was,  as  a 
nuitter  of  fact,  acting  for  Hebden.  We  conclude,  therefore, 
that  ])laintift*  wholly  failed  in  any  respect  to  prove  title  to 
the  property  as  alleged. 

Appellant's  third  contention  to  the  effect  that  defendant  is 
esto[)i)ed  to  question  plaintiff's  title  is  based  upon  the  theory 
that  the  relation  of  landlord  and  tenant  existed  between  the 
parties  through  the  leases  aforesaid.     This  contention  is  suf- 
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ficiently  answered  by  what  we  have  just  stated  regarding 
plaintiff's  failure  to  prove  any  such  relation.  The  proof,  at 
the  most,  discloses  that  Bina  was  the  tenant  of  Baird,  and  not 
Hebden.  But,  conceding  that  appellant  succeeded  in  estab- 
lishing that  defendant  was  holding  merely  as  his  tenant,  it 
is  well  settled  that  a  tenant  is  not  estopped  to  deny  his  land- 
lord's title  in  an  action  such  as  this,  but  he  is  thus  estopped 
merely  in  actions  arising  out  of  the  relation  of  landlord  and 
tenant :  18  Am.  &  Eng.  Ency.  of  Law,  419-421 ;  24  Cyc.  942, 
and  cases  cited;  Jochem  v.  Tibbells,  50  Mich.  33,  14  N.  W. 
690;  Shaw  v.  Hill,  83  Mich.  322,  21  Am.  St.  Rep.  607,  47 
N.  W.  247;  Knefel  v.  Daly,  91  111.  App.  321 ;  Young  v.  Severv, 
5  Okl.  630,  49  Pac.  1024;  McKie  v.  Anderson,  78  Tex.  207, 
14  S.  W.  576 ;  Van  Winkle  v.  Hinckle,  21  Cal.  342 ;  Frank- 
lin V.  Merida,  35  Cal.  558,  95  Am.  Dec.  129. 

Lastly,  it  is  contended  by  appellant's  counsel  that  defend- 
ant's answer,  which  in  effect  contains  a  bare  denial  of  plain- 
tiff's alleged  title,  is  insufficient  to  raise  an  issue,  and  there- 
fore the  trial  court  erred  in  denying  his  motion  to  strike  the 
same  out.  This  contention  ^^^  is  based  upon  the  language  of 
section  7526,  Revised  Codes  of  1905,  as  follows:  "In  an  ac- 
tion to  determine  adverse  claims  a  defendant  in  his  answer 
may  deny  that  the  plaintiff  has  the  estate,  interest,  lien  or 
encumbrance  alleged  in  the  complaint,  coupled  with  allega- 
tions setting  forth  fully  and  particularly  the  origin,  nature 
and  extent  of  his  own  claim  to  the  property;  ....  or  he 
may  likewise  set  forth  his  right  in  the  property  as  a  counter- 
claim," etc.  We  are  clear  that  this  contention  is  erroneous. 
It  is  an  unwarranted  construction  of  this  statute  to  say  that 
the  legislature  intended  thereby  to  restrict  defendant's  answer 
in  such  cases  to  such  denials  only  as  are  coupled  with  allega- 
tions setting  forth  the  origin,  nature  and  extent  of  his  own 
claim  to  the  property.  This  court  in  Larson  v.  Christian- 
son,  14  N.  D.  476,  106  N.  W.  51,  in  effect  held  contrary  to 
such  contention,  and  we  think  the  clear  weight  of  authority 
is  in  accordance  with  the  rule  there  announced :  See  Pennie 
V.  Hildreth,  81  Cal.  127,  22  Pac.  398;  Adams  v.  Crawford, 
116  Cal.  495,  48  Pac.  488;  United  Land  Assn.  v.  Pacific 
Improvement  Co.,  139  Cal.  374,  69  Pac.  1064,  72  Pac.  988; 
Redd  V.  Murry,  95  Cal.  48,  24  Pac.  841,  30  Pac.  132 ;  AVheeler 
v.  Winnebago  Paper  Mills,  62  Minn.  429,  64  N.  W.  920. 

It  follows  from  the  views  herein  expressed  that  the  judg- 
ment appealed  from  was  correct,  and  must  therefore  be  af- 
firmed, and  it  is  so  ordered. 

AH  concur. 


Foredo.ivre  of  Mortgage  iy  Advertisement,  when  a  nullity:  Bnnsnian 
V.  Kclley,  38  Minn.  197,  8  Am.  St.  Eop.  6fi1.  As  to  pfToct'nt"  ;il)o)tive 
attempt  to  furci-lose  inortg.'i^rc  liv  fulvertiscnicnt,  see  Kogeis  v.  Beu- 
ton,  39  Minn.  39,  12  Am.  St.  Rep.  CKJ. 
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Sales  Under  Powers  in  Mortgage*  and  Trust  Deeds  arc  discussed  in 
the  notes  to  Houston  v.  National  etc.  Loan  Assn.,  92  Am.  St.  Rep. 
573;  Tyler  v.  Herring,  19  Am.  St.  Rep.  266. 

For  Illustrations  of  WJutt  has  Been  Held  as  an  Insufjficient  Descrip- 
tion in  a  Mortgage,  see  note  to  Duke  v.  Neisler,  137  Am.  St.  Rep.  259. 

Acquisition  of  Title  by  a  Tenant  is  discussed  in  the  note  to  Davis  v. 
Williams,  89  Am,  St,  Rep.  79-92. 


GROVE  V.  GREAT  NORTHERN  LOAN  COMPANY. 

[17  N.  D.  352,  116  N.  W.  345.] 

USURY. — Effect  on  Validity  of  Mortgage. — A  mortgage  given 
for  interest  partly  in  excess  of  twelve  per  cent  per  annum  is  not 
void  in  this  state,     (pp.  709,  712.) 

USURY. — A  Purchaser  of  Real  Estate  Subject  to  a  Mortgage 
thereon  for  interest  partly  in  excess  of  twelve  per  cent  per  annum 
is  entitled  to  defend  against  the  foreclosure  of  such  mortgage  so  far 
as  the  entire  interest  is  concerned,  unless  the  amount  of  tbe  usurious 
mortgage  was  deducted  from  the  purchase  price,     (pp.  709,  711.) 

USURY — Purchase  Subject  to  Usurious  Mortgage. — The  pur- 
chaser in  such  cases  is  permitted  to  defend  as  against  usury,  on  the 
ground  that  he  stands  in  privity  of  contract  and  estate  with  the 
mortgagor,     (p.  711.) 

USURY — Foreclosure  of  Usurious  Mortgage. — The  mere  fact 
that  the  purchaser  of  real  estate  did  not  have  actual  notice  of  a 
mortgage  on  the  land  does  not  entitle  him  to  set  aside  the  sheriff's 
deed  under  a  foreclosure  regular  in  all  respects  where  the  mortgage 
was  duly  recorded,  and  the  only  ground  on  which  relief  is  asked  is 
that  the  mortgage  was  usurious,     (p.  713.) 

MORTGAGE, — A  Foreclosure  by  Advertisement  has  the  Same 
binding  force  as  foreclosures  by  action  in  which  the  parties  are  per- 
sonally served  with  process,     (p.  712.) 

MORTGAGE — Foreclosure. — No  Personal  Notice  to  the  Mort- 
gagor or  his  grantees  is  required  to  render  a  foreclosure  by  advertise- 
ment effectual,     (pp.  709,  711.) 

MORTGAGE — Foreclosure. — Mere  Inadequacy  of  the  Price  at 
a  foreclosure  sale  is  not  ground  to  set  aside  the  foreclosure  in  the 
absence  of  fraud,  undue  advantage,  or  prejudice,     (p.  713.) 

MORTGAGE — Foreclosure — Filing  Certiiicate  of  Sale. — The 
statutory  provision  that  a  certificate  of  sale  shall  be  filed  thirty  days 
after  the  sale  is  not  mandatory,     (p.  713.) 

MORTGAGE  —  Foreclosure. — The  Absence  of  a  Date  in  the 
mortgage  as  recorded  will  not  vitiate  a  foreclosure  thereof,     (p.  713.) 

USURY — Setting  Aside  Foreclosure  of  Mortgage. — A  purchaser 
of  real  estate  on  which  there  is  a  mortgage  given  for  interest,  partly 
usurious,  is  not  entitled  to  have  a  sheriff's  deed  given  on  the  fore- 
closure of  the  mortgage,  regular  in  all  particulars,  set  aside  on 
account  of  such  usury  and  on  the  ground  that  he  had  no  actual  notice 
of  the  mortgage  or  of  the  foreclosure,  when  the  mortgage  was  duly 
recorded  and  the  notice  of  foreclosure  duly  published,  where  the 
a[)plication  is  not  made  until  about  three  months  after  the  redemp- 
tion period  has  expired,      (p.  712.) 

(Syllabi  by  the  court.) 
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Butler  Lamb,  for  the  appellants. 
Christianson  &  Weber,  for  the  respondent. 

^^  MORGAN,  C.  J.  This  is  an  action  to  set  aside  a  sher- 
iff's deed  issued  pursuant  to  a  foreclosure  of  a  real  estate 
mortgage  by  advertisement  under  a  power  of  sale. 

The  complaint  states  the  following  facts:  The  plaintiff 
Grove  was  the  owner  of  the  land  involved  in  said  mortgage 
from  September,  1903,  until  May,  1904,  and  in  the  latter 
month  conveyed  the  same  by  a  warranty  deed  to  Fultz,  his 
coplaintiff  in  this  case.  In  September,  1903,  and  while  said 
land  was  owned  by  Grove,  he  entered  ^^^  into  negotiations 
with  the  defendant,  under  which  it  was  agreed  between  them 
that  the  defendant  would  furnish  said  Grove  with  $500,  and 
said  Grove  was  to  mortgage  said  real  estate  to  the  defendant 
or  to  anyone  to  whom  the  defendant  should  direct  said  mort- 
gage to  be  given.  Pursuant  to  this  contract,  a  mortgage  was 
executed  and  delivered  by  Grove  to  one  Laton  to  secure  $500 
at  seven  per  cent  annual  interest  from  its  date,  September  3, 

1903,  which  mortgage  was  to  become  due  in  December,  1908. 
Two  other  mortgages  were  given  at  the  same  time  pursuant 
to  that  contract,  one  to  E.  P.  Gates  for  $82.50,  of  which 
$11.25  was  due  December  1,  1903,  and  $41.25,  December  1, 

1904,  and  the  other  to  the  defendant  for  $60,  of  which  $10 
was  to  be  paid  annually  on  November  1st  until  fully  paid. 
All  of  these  mortgages  were  duly  recorded  in  the  proper 
office.  This  $60  mortgage  was  foreclosed  by  the  defendant 
by  advertisement  on  February  5,  1905,  and  the  land  was  bid 
iA  by  it  for  the  sum  of  $129.06,  and  on  Febraary  27,  1906, 
the  sheriff  issued  a  deed  of  the  premises  to  the  defendant. 
The  complaint  also  alleges  that  this  mortgage  was  wholly  and 
entirely  usurious  and  void,  and  that  the  foreclosure  proceed- 
ings were  for  that  reason  void.  It  is  further  alleged  that  the 
plaintiff  Fultz  did  not  have  any  actual  knowledge  of  the  ex- 
istence of  the  $60  mortgage,  and  had  no  actual  notice  of  the 
foreclosure  proceedings  until  in  May,  1906,  which  was  after 
the  sheriff's  deed  had  been  delivered.  It  is  claimed  that 
this  foreclosure  was  invalid  for  the  following  additional  rea- 
sons: (1)  That  the  mortgage  was  not  dated  as  shown  by  the 
records   of  McHenry  county,   where   the   same   is   recorded. 

(2)  That  the  affidavit  of  publication  is  dated  March  11,  1905, 
and  the  sheriff's  certificate  is  dated  on  February  25,  1905. 

(3)  That  the  amount  due  on  the  mortgage  is  incorrectly 
stated  in  the  notice  of  foreclosure ;  that  the  amount  due  is 
stated  to  be  $81.96,  whereas  the  amount  due  is  only  $67.50, 
conceding  that  the  mortgage  was  not  usurious.  That  in  June, 
1904,  the  plaintiff  Grove  conveyed  the  pnnuises  involved  in 
this  suit  to  said  Fultz  by  a  warranty  deetl  for  a  valuable 
consideration.     That  said  land  was  cunveyed  free  of  all  en- 
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cumbrances  except  the  mortgage  for  $500,  and  said  Grove 
expressly  warranted  that  said  mortgage  did  not  draw  inter- 
est in  excess  of  twelve  per  cent  per  annum.  That  the  defend- 
ant was  informed  of  the  conveyance  of  said  premises  to  said 
Fultz  and  knew  his  postoffice  address,  and  did  not  notify  said 
Fultz  of  said  foreclosure  nor  of  the  default  in  the  payment 
of  the  1904  installment.  That  he  has  tendered  ^^^  to  the 
defendant  the  full  amount  for  which  the  defendant  did  pur- 
chase said  premises  at  said  sale  and  subsequent  costs,  but 
defendant  refused  to  accept  said  tender.  The  relief  de- 
manded is  that  said  $60  mortgage  be  declared  canceled  as 
^vell  as  the  deed  issued  on  the  foreclosure  thereof,  and,  if 
such  relief  be  denied,  that  said  defendant  Fultz  be  permitted 
to  redeem  from  said  foreclosure  sale.  The  defendant  de- 
murred to  the  complaint  on  the  ground  that  it  fails  to  state 
a  cause  of  action,  and  the  trial  court  sustained  the  demurrer, 
and  plaintiffs  have  appealed  to  this  court. 

The  appellant's  contention  is  that  the  foreclosure  sale,  as 
well  as  the  deed  issued  pursuant  thereto,  was  absolutely  void 
for  the  reason  that  it  was  wholly  usurious.  Conceding  that 
the  transaction  was  usurious,  it  nevertheless  appears  that  the 
foreclosed  mortgage  did  not  represent  interest  wholly  in 
excess  of  twelve  per  cent  per  annum  on  $500  for  five  years. 
It  was  usurious,  however,  and,  being  a  mortgage  for  inter- 
est only,  the  interest  would  be  subject  to  forfeiture  in  a  proper 
case.  The  question  is  therefore  presented  whether  a  fore- 
closure of  a  mortgage  representing  in  part  a  usurious  transac- 
tion is  void,  and,  if  void,  whether  the  plaintiffs  are  per- 
mitted to  set  up  that  fact  as  a  ground  for  affirmative  relief 
against  a  foreclosure  sale  after  the  redemption  period  has 
expired.  Conceding  that  the  $60  mortgage  represented  some 
interest  in  excess  of  twelve  per  cent,  the  highest  legal  rate 
allowed,  we  are  agreed  that  the  plaintiff  Grove  is  clearly  not 
entitled  to  the  relief  demanded.  There  is  no  allegation  or 
claim  that  he  did  not  have  actual  notice  of  the  foreclosure 
and  permitted  it  to  go  on  until  the  deed  was  issued  without 
asserting  his  defense.  If  he  has  a  right  to  be  heard  now  in 
defense  of  his  covenant  of  warranty,  he  had  the  same  right 
while  the  foreclosure  was  pending.  Conceding  that  he  had  a 
legal  right  to  prevent  the  foreclosure  jointly  with  Fultz.  he 
did  not  invoke  that  right,  and  now  demands  equitable  relief 
without  attempting  to  excuse  this  default.  He  has  lost  all 
ritz'ht  to  equitable  relief.  He  should  have  made  his  defense 
seasonably. 

The  plaintiff  Fultz  seeks  equitable  relief  upon  different 
grounds.  He  alleges  that  he  had  no  knowledge  of  the  $60 
mortgage,  and  no  actual  notice  of  the  foreclosure  thereof. 
The  regular  notice  prescribed  by  statute  for  a  foreclosure  of 
mortgages  by  advertisement  was  given  by  publication.     This 
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notice  was  oonclusively  binding  on  Fultz,  and  had  the  same 
legal  effect  on  him  as  if  a  personal  notice  had  been  served 
on  him.  He  cannot  now  be  heard  to  assert  '"^^"^  that  he  did 
not  know  of  the  foreclosure.  He  is  presumed  to  have  had 
notice  thereof,  and  will  not  be  heard  to  assert  that  he  did  not 
know  what  the  law  imputes  to  him  as  notice:  Barney  v. 
Little,  15  Iowa,  527 ;  Ensign  v.  Batterson,  68  Conn.  298,  36 
Atl.  51;  Smith  V.  Boyd,  162  Mo.  146,  62  S.  W.  439;  Beach 
V.  Osborne,  74  Conn.  405,  50  Atl.  1019,  1118 ;  Curtis  v.  Moore, 
152  N.  Y.  159,  57  Am.  St.  Rep.  506,  46  N.  E.  168 ;  Chadwick 
V.  Russell,  117  Ala.  290,  23  South.  524.  Whether  Fultz  is 
entitled  under  any  conditions  to  raise  the  question  of  usury 
is  a  question  of  serious  contest  between  the  parties.  The 
defendant  claims  that  a  purchaser  of  land,  subject  to  an  exist- 
ing mortgage,  can  never  raise  the  question  of  usury  in  such 
mortgage.  Under  many  circumstances  the  contention  is  true, 
as  that  right  is  generally  personal  to  the  borrower.  Under 
the  allegations  of  the  complaint,  however,  we  do  not  think 
that  the  general  rule  applies.  In  the  first  place,  the  bor- 
rower brings  this  action  jointly  with  Fultz,  the  purchaser,  and 
consents  thereby  that  Fultz  may  raise  the  question  of  usury, 
and  shows  that  he  does  not  intend  to  waive  the  usury.  The 
general  rule  is  that  the  borrower  and  those  in  privity  of 
estate  may  attack  the  mortgage  or  mortgage  sale  when  void 
for  usury.  Jones  on  Mortgages,  section  644  (sixth  edition), 
says:  "But  the  doctrine  more  generally  adopted  is  that  not 
only  the  mortgagor,  but  any  person  who  is  seised  of  his  estate 
and  vested  with  his  rights,  unless  he  has  assumed  payment  of 
the  mortgage,  may  interpose  this  defense,  although  a  mere 

stranger    cannot Anyone    in    legal    privity    with    the 

mortgagor,  unless  he  has  debarred  himself  of  the  right  to 
dispute  the  mortgage,  may  set  up  this  defense;  otherwise, 
the  property  would  be  practically  inalienable  in  the  hands  of 
the  mortgagor,  unless  he  should  be  willing  to  aftirm  the  usuri- 
ous mortgage  by  selling  the  property  subject  to  it.  But  th(' 
owner  of  the  property  has,  of  course,  the  right  to  sell  the 
property  as  though  such  void  mortgage  did  not  exist;  and 
the  purchaser  necessarily  acquires  all  the  rights  of  his  vendor 
to  question  the  validity  of  the  usurious  encumbrance."  The 
respondent  also  contends  that  Fultz  cannot  raise  the  in- 
validity of  the  mortgage  on  the  ground  of  usury,  for  the  rea- 
son that  he  purchased  subject  to  the  mortgage  and  is  presumed 
to  have  retained  a  sufficient  sum  out  of  the  purchase  price  to 
fully  pay  the  mortgage.  The  complaint,  we  think,  clearly 
refutes  that  presumption,  and  negatives  the  idea  that  any 
sum  was  so  retained  out  of  the  purchase  price  to  pay  any- 
thing above  twelve  per  cent  interest  on  the  ^^^  $500  loan. 
The  general  rule  applicable  in  cases  where  the  purchaser  do- 
ducts  from  the  purchase  price  enough  to  pay  the  mortgaiiV', 


April,  1908.]     Grove  v.  Great  Northern  Loan  Co.        711 

including  the  usurious  interest,  cannot  be  invoked  in  this 
ease,  as  the  complaint  shows  that  the  $60  mortgage  was  not 
known  +o  have  been  in  existence  by  Fultz,  and  the  amount 
thereof,  therefore,  could  not  have  been  reserved  out  of  the 
purchase  price. 

The  case,  therefore,  comes  within  the  principle  that  the 
borrower  and  those  in  privity  of  estate  with  him  are  per- 
mitted to  defend  as  against  usury  in  proper  cases:  Webb  on 
Tsury,  sec.  350;  Union  Nat.  Bank  v.  International  Bank,  123 
111.  510.  14  N.  E.  859;  Merchants'  Exeh.  Nat.  Bank  v.  Com- 
mercial Warehouse  Co.,  49  N.  Y.  635;  National  Mutual  Bldg. 
&  Ijoan  Assn.  v.  Retzman,  69  Neb.  667,  96  N.  W.  204.  If  the 
borrower  waives  the  usury  and  pays  it,  or  malces  a  deduction 
of  the  purchase  price  to  that  extent  on  a  sale  of  the  premises 
subject  to  the  mortgage,  the  purchaser  cannot  raise  the  ques- 
tion of  usury,  even  in  an  action  on  the  usurious  note  or  mort- 
gage. The  right  to  raise  the  question  of  usury  is  personal 
to  the  borrower,  and,  if  he  ratifies  the  usurious  transactions, 
others  cannot  assume  a  contrary  attitude.  If  these  plaintiffs 
had  appeared  and  resisted  the  foreclosure  by  advertisement, 
as  they  might  have  done  under  section  7454,  Revised  Codes 
of  1905.  no  legal  objection  could  have  been  interposed  to  al- 
lowing them  to  raise  the  question  of  usury. 

It  is  further  claimed  that  the  defendant  did  not  notify 
plaintiffs  that  the  mortgage  was  to  be  foreclosed.  No  such 
notice  is  provided  for  by  the  statute.  Hence  the  defendant 
was  not  required  to  give  such  notice,  and  the  foreclosure 
cannot  be  invalidated  on  that  ground:  Reilly  v.  Phillips,  4 
S.  D.  604.  57  N.  W.  780. 

It  is  claimed  that  the  foreclosure  was  void  by  rea.son  of  the 
nisurious  character  thereof.  Whether  this  is  so  or  not  depends 
upon  the  statute  in  force  when  the  mortgage  was  given.  Un- 
>ss  the  statute  declares  that  usury  vitiates  and  renders  void 
the  notes  and  mortgages  given  therefor,  then  the  proceedings 
are  not  void.  There  are  no  penalties  or  forfeitures  for  usu- 
I'ious.  transactions,  except  such  as  are  prescribed  by  statute. 
The  statute  in  force  when  the  loan  was  made  was  the  same 
as  the  usury  law  now  is,  and  it  is  as  follows:  "The  taking, 
receiving,  reserving,  or  charging  a  rate  of  interest  greater  tlian 
is  allowed  by  section  5510  (5511),  when  knowingly  done,  shall 
he  deemed  a  forfeiture  of  the  entire  interest  which  the  note, 
bill  or  other  evidence  of  debt  carries  with  it  or  which  has 
•"'•''*  been  agreed  to  be  paid  thereon.  In  case  the  greater  rate 
of  interest  has  been  paid,  the  ])erson  by  whom  it  has  been 
paid,  or  his  legal  representatives,  may  recover  back  in  an 
action  for  that  purpose  twice  the  amount  of  interest  thus 
l)ai(l  from  the  person  taking  or  receiving  the  same;  provided, 
that  such  action  is  commeiu'cd  within  two  years  from  the 
time  the  usurious  transaction  occurred."     In  addition  to  this 
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forfeiture  of  interest  in  a  civil  action,  the  taking  of  usury- 
is  declared  to  be  a  misdemeanor  by  the  Penal  Code.  Under 
section  5511  a  rate  of  interest  not  exceeding  twelve  per  cent 
is  lawful.  It  will  be  observed  that  section  5513  is  silent  as 
to  the  effect  upon  the  contract  or  upon  the  securities  or  notes 
if  usury  is  stipulated  for  or  charged  therein.  The  contract 
is  not  declared  to  be  void  by  this  section,  nor  is  the  effect  of 
usury  upon  the  contract  mentioned  therein.  It  prescribes 
only  as  to  the  penalty  in  case  usury  is  charged  or  paid,  and 
no  mention  is  made  nor  can  be  read  into  the  statute  so  far 
as  affecting  the  contract  is  concerned.  The  penalties  laid 
down  by  the  statute,  therefore,  are  the  only  ones  that  can  be 
considered,  as  the  rule  is  that  the  terms  of  the  statute  govern 
as  to  that  question.  The  following  authorities  and  many 
others  sustain  these  principles:  National  Bank  v.  Pick,  13 
N.  D.  74,  99  N.  W.  63;  Northwestern  Mortgage  Trust  Co.  v. 
Bradley,  9  S.  D.  495,  70  N.  W.  648 ;  Gates  v.  First  Nat.  Bank, 
300  U.  S.  239,  25  L.  ed,  584;  Robinson  v.  McKinney,  4  Dak. 
290,  29  N.  W.  658;  Haseltine  v.  Central  Nat.  Bank,  183  U. 
S.  132,  22  Sup.  Ct.  Rep.  50,  46  L.  ed.  118 ;  Fletcher  &  Sons 
V.  Circuit  Judge,  136  Mich.  511,  99  N.  W.  748.  It  follows 
that  the  remedy  sought  in  this  action  by  both  plaintiffs  is  not 
available  to  them.  They  seek  to  have  the  mortgage  and 
sheriff's  deed  declared  void  when  they  are  not  void  as  a 
matter  of  law  or  fact.  On  the  main  question,  whether  the 
foreclosure  was  void,  the  plaintiff  cites  many  authorities. 
After  carefully  reading  them,  it  is  clear  to  us  that  they 
are  not  in  point.  They  refer  mostly  to  foreclosure  sales 
under  statutes  declaring  the  usurious  contracts  void.  Other 
cases  are  cited  which  are  not  applicable.  They  are  cases 
where  defenses  of  usury  were  interposed  in  actions  to  fore- 
close mortgages. 

The  foreclosure  by  advertisement,  followed  by  the  issuing  of 
a  deed,  is  not  subject  to  attack  on  these  grounds  any  more 
than  if  the  deed  were  based  on  a  decree  of  foreclosure  in 
court.  A  sale  under  decree  is  no  more  efficacious  as  a  basis 
of  title  than  a  sale  by  advertisement  when  all  statutory  re- 
quirements have  been  complied  with.  ^^*^  This  is  the  express 
effect  given  to  deeds  under  foreclasures  by  advertisement  by 
section  5856,  Revised  Codes  of  1899,  in  force  when  the  fore- 
closure was  made.  Fnltz  relies  on  the  fact  that  he  had  no 
actual  notice  of  the  $60  mortgage,  and  no  actual  notice  of 
its  foreclosure  until  after  the  redemption  period  had  expired. 
Under  the  circumstances  of  this  case,  we  do  not  think  those 
facts  entitle  him  to  the  equitable  relief  demanded.  The  mort- 
gage was  recorded,  which  gave  him  constructive  notice  of  itr> 
existence.  The  notice  of  foreclosure  was  regularly  published. 
Avhich  as  a  matter  of  law  is  as  binding  upon  him  as  thormh 
he  had  been  personally  served  with  notice  of  the  foreclosure. 
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He  purchased  the  land  from  Grove,  and  relied  on  his  covenant 
that  the  $500  mortgage  was  the  only  mortgage,  without  any 
examination  of  the  record. 

There  is  no  allegation  of  fraud  or  undue  influence  on  the 
part  of  the  defendant  in  foreclosing  the  mortgage.  Under 
such  circumstances,  we  are  satisfied  that  the  foreclosure  sale 
is  not  subject  to  an  attack  by  an  equitable  action,  based  solely 
on  the  ground  that  the  mortgage  was  usurious.  If  the  stat- 
ute rendered  the  mortgage  void,  a  different  question  would 
be  presented.  To  allow  him  or  parties  similarly  situated  in 
other  cases  to  come  in  merely  on  the  ground  of  want  of 
actual  notice  would  render  this  metliod  of  foreclosure  sub- 
ject to  grave  abuse,  though  the  foreclosure  was  attended  by 
strict  compliance  with  the  statute.  Kelief  under  such  cir- 
cumstances should  not  be  granted  in  the  absence  of  some 
distinct  ground  for  equitable  relief. 

The  fact  that  the  publisher's  affidavit  of  the  notice  of  sale 
was  dated  as  of  a  later  day  than  the  sheriff's  certificate  does 
not  invalidate  the  sale.  The  statute  providing  for  such  filing 
within  thirty  days  from  the  day  of  sale  does  not  provide  that 
the  failure  to  do  so  shall  invalidate  the  sale.  The  jurisdic- 
tional requirement  is  that  the  notice  shall  be  published.  In 
the  absence  of  some  statutory  provision  invalidating  the  sale 
for  failure  to  file  the  proof  within  the  prescribed  time,  we 
think  that  the  reasonable  construction  to  be  given  to  the  pro- 
vision is  that  it  was  intended  to  be  merelv  directory :  John- 
son V.  Day,  2  N.  D.  295,  50  N.  W.  701.  *The  notice  of  sale 
stated  the  amount  due  on  the  mortgage  to  be  $81.96,  when  it 
should  have  been  only  $67.50  according  to  the  terms  of  the 
notes.  There  is  no  allegation  of  fraud  or  bad  faith  in  in- 
serting a  wrong  amount,  and  there  is  no  allegation  that  any- 
one was  misled  thereby,  and  there  could  not  well  be  ground 
for  such  allegation  of  actual  prejudice:  Jones  ^^^  on  INIort- 
gages,  c.  1855;  Cook  v.  Foster,  96  Mich.  610,  55  N.  W.  1019. 
The  absence  of  a  date  from  the  mortgage  does  not  invalidate 
the  mortgage.  The  fact  that  the  record  of  the  mortgage 
shows  no  date  is  therefore  immaterial,  as  the  validity  of  the 
mortgage  does  not  depend  upon  its  being  dated,  but  it  be- 
comes effective  by  delivery. 

The  judgment  is  affirmed. 

All  concur. 


Th-at  Defence  of  Usury  may  be  Interposed  ty  PurcJiaser  of  LaJids,  in 
a  suit  to  forpclose  a  mortgage  thereon,  -where  there  is  no  agreement 
or  understanding  to  the  contrary,  see  First  Nat.  Bank  v.  Drew,  226 
111.  622,  117  Am.  St.  Rep.  271.  But  that  the  purchaser  cannot  inter- 
pose such  defense,  see  Tidball  v.  Schmeltz,  77  Kan.  440,  127  Am.  St. 
Rep.  424;  Spinney  v.  ]\Iiller,  114  Iowa,  210,  89  Am.  St.  Rep.  351.  The 
defense  of  usxiry  may  be  pleaded  by  anyone  claiming  under  and  in 
privity  with  the  borrower:  Ford  v.  Washington  Nat.  BIdg.  Assn.,  10 
Idaho,  30,  109  Am.  St.  Rep.  192. 
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A  Notice  of  Foreclosure  hy  Advertisement  is  Sufficient  if  it  is  in 
substantial  compliance  with  the  statute:  McCardia  v.  Billings,  10  N.  D. 
373,  88  Am.  St.  Rep.  729.  If  the  statute  does  not  require  a  mortgagee 
to  give  notice  to  the  mortgagor  of  an  intention  to  exercise  a  power 
of  sale  contained  in  the  mortgage,  and  the  instrument  does  not 
contain  any  provision  for  notice  other  than  by  advertisement  in  a 
certain  way,  no  other  notice  is  necessary:  Garrett  v.  Crawford,  128 
Ga.  519,  119  Am.  St,  Rep,  398, 

Sales  Under  Powers  in  Mortgages  and  Trust  Deeds  are  discussed  in 
the  notes  to  Houston  v.  National  etc.  Loan  Assn.,  92  Am.  St.  Rep. 
573;  Tyler  v.  Herring,  19  Am.  St.  Rep.  266. 

Inadequacy  of  Price  at  a  Foreclosure  Saie  is  not  ground  for  setting 
Buch  sale  aside,  unless  the  price  is  so  gross  and  unconscionable  as  to 
shock  the  moral  sense:  McDonnell  v,  De  Soto  Sav,  etc,  Assn.,  175 
Mo.  250,  97  Am.  St.  Rep,  592.  This  subject  is  discussed  in  the  note 
to  Houston  T.  National  etc.  Loan  Assn.,  92  Am.  St.  Rep.  582,  and  is 
specially  treated  in  the  note  to  Johnson  Brothers  y.  Selden,  103  Am. 
St.  Sep.  51, 


MARINER  V.  WASSER. 

[17  N.  D.  361,  117  N.  W.  343.] 

PERSONAIj  PB.OPEETY — Possession  as  Evidence  of  Owner- 
ship.— A  person  in  actual  possession  of  and  having  actual  control 
over  personal  property  is  prima  facie  the  owner  thereof,     (p,  715.) 

EXECUTION. — A  Sheriff  is  not  Guilty  of  Conversion  of  Prop- 
erty when  taken  and  sold  under  an  execution,  when  he  finds  the 
property  in  the  actual  possession  and  under  the  control  of  the  execu- 
tion debtor,  until  a  demand  for  the  return  of  the  property  is  made 
or  notice  given  of  the  ownership  of  the  property,  or  the  sheriff  has 
knowledge  of  the  actual  ownership  of  the  same.  (pp.  715,  716.) 
(Syllabi  by  the  court.) 

George  W.  Thorpe  and  S.  E.  Ellsworth,  for  the  appellant. 

Carr  &  Kneeland,  for  the  respondent. 

^®-  MORGAN,  C.  J.  This  is  an  action  for  damasres  for 
the  conversion  of  personal  property  by  the  defendant  sheriff, 
who  sold  it  under  an  execution  in  an  action  to  which  the  plain- 
tiff was  not  a  party.  A  jury  trial  was  duly  waived,  and  a 
trial  \\-as  had  to  the  court,  who  made  findings  of  fact  and 
conclusions  of  law  in  plaintiff's  favor,  and  rendered  judgment 
in  his  favor  for  sixty-six  dollars  and  costs.  The  plaintiff 
was  the  owner  of  the  property  beyond  dispute,  as  shown  by 
the  evidence.  No  demand  was  made  upon  the  sheriff  for  the 
return  of  the  property  or  for  damages  for  its  wrongful  tak- 
ing prior  to  the  commencement  of  this  action.  The  answer 
was  a  general  denial  but  the  evidence,  unobjected  to,  showed 
that  the  sheriff"  was  acting  under  an  execution,  regularly  is- 
sued in  an  action  in  which  the  plaintiff's  brother  was  the  judg- 
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ment  debtor.  The  property,  when  levied  on,  was  in  the  actual 
possession  of  the  execution  debtor,  and,  when  levied  on,  the 
sheriff  "^-as  in  no  way  notified  or  informed  that  the  plaintiff 
was  the  owner  thereof.  The  sole  question  presented  for  con- 
sideration is  whether  a  sheriff  is  liable  for  damages  in  levying 
on  and  selling  the  property  of  a  third  person  under  execution 
when  he  finds  the  property  in  the  actual  posvsession  of  the 
execution  debtor,  ^**'*  and  he  is  in  no  way  advised  and  has  no 
knowledge  that  the  property  does  not  belong  to  the  execution 
debtor.  In  this  state  there  is  no  statutory  provision  ap- 
plicable to  the  question,  although  section  6954,  Revised  Codes 
of  1905,  provides  that,  when  property  of  a  third  person  is 
taken  under  a  writ  of  attachment,  the  sheriff  is  not  liable 
for  damages  for  so  doing,  unless  such  third  person  notifies 
the  sheriff  by  a  verified  claim  of  such  ownership.  We  have 
recently  held  that  said  section  is  not  applicable  to  cases 
where  the  property  is  taken  from  the  actual  possession  of 
such  third  person:  Aber  v.  Twichell,  17  N.  D.  229,  116  N. 
W.  95.  A  determination  of  the  question  depends  upon  the 
force  and  effect  of  the  actual  possession  by  the  execution 
debtor  of  the  property  when  levied  on. 

It  is  a  general  principle  of  law  that  the  person  in  actual 
possession  of  personal  property  is  prima  facie  the  owner 
thereof.  Does  the  fact  of  such  possession  except  the  sheriff 
from  his  general  liability  for  selling  the  property  of  a  stranger 
to  the  execution  writ,  when  there  is  an  entire  want  of  notice 
or  knowledge,  and  he  is  acting  in  entire  good  faith?  The 
plaintiff  placed  the  property  in  the  execution  debtor's  hands, 
and  is  to  that  extent  the  cause  of  the  sheriff's  mistake.  Had 
a  demand  been  made  before  suit,  and  the  sheriff  hadl  re- 
fused to  comply  therewith,  the  sheriff  would  be  liable.  In 
such  a  case  his  liability  would  be  the  result  of  his  own  act  as 
he  had  an  opportunity  to  remedy  the  mistake.  In  the  case 
at  bar  the  sheriff  has  had  no  opportunity  to  return  the  prop- 
erty, and  he  had  sold  it  before  a  suit  was  brought  against 
him  for  damages.  We  think  it  would  be  an  unjust  and  harsh 
rule  to  force  him  to  respond  in  damages  unless  a  demand  be 
first  made.  The  requirement  of  a  previous  demand  by  the 
owner  of  the  property  before  suit  can  be  maintained  does 
not  inflict  upon  the  owner  a  burdeuvsome  task,  and  the  en- 
forcement of  the  opposite  rule  would  often  inflict  upon  the 
officer  serious  consequences  without  any  fault  whatever  on  his 
part.  We  think  that  the  general  rule  as  to  demand  should  be 
applied,  and  that  is  that  a  demand  is  necessary  where  the 
possession  is  not  wrongful.  The  prima  facie  ownership  by 
virtue  of  the  possession  was  sutficient  to  authorize  a  levy  on 
the  property  by  the  sheriff,  and,  until  notice  or  a  demand 
for  Tlio  possession,  his  possession  cannot  be  said  to  have  been 
uro  igful.     The  precise  question  involved  here  has  been  be- 
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fore  the  California  courts.  In  Killey  v.  Seannell,  12  Cal. 
73,  the  absence  of  demand  was  declared  fatal  to  a  recovery 
by  the  owner  on  the  sole  ground  that  the  possession  of  the 
judgment  debtor  authorized  ^**"*  a  levy  on  the  property  so 
found.  This  case,  however,  was  expressly  disaffirmed  in  Boul- 
ware  v.  Craddoek,  30  Cal.  190,  and  in  Wellman  v.  English, 
38  Cal.  583.  But  both  of  these  last-mentioned  cases  were 
expressly  disapproved  in  Fuller  Desk  Co.  v.  INIcDade,  113 
Cal.  360,  45  Pac.  694,  and  the  rule  in  Killey  v.  Seannell  12 
Cal.  73,  returned  to.  In  Vose  v.  Stickney,  8  Minn.  75  (Gil. 
51),  the  same  rule  was  followed,  and  in  the  syllabus  is  stated 
as  follows:  "Where  a  person  is  in  possession  of  and  exercising 
acts  of  possession  over  personal  property  of  another,  the 
owner  cannot,  until  demand  or  notice  to  the  sheriff,  maintain 
an  action  against  him  for  levying  upon  and  taking  it  under 
process  against  the  person  in  possession."  For  an  instructive 
discussion  of  the  question,  see  Masten  v.  "VVebb,  60  IIow.  Pr. 
302,  where  the  California  rule  is  followed.  In  Freeman  on 
Executions,  section  254,  the  same  rule  is  laid  down,  and  in 
commenting  on  the  doctrine  of  the  California  cases,  above 
cited,  where  it  is  held  that  the  sheriff  is  liable  for  wrongful 
levies,  although  the  property  is  in  the  possession  of  the  judg- 
ment debtor,  it  is  said:  "This  statement  requires  some  modi- 
fication. If  the  property  is  in  possession  of  the  defendant 
in  execution,  it  is  prima  facie  his.  The  officer  may,  there- 
fore levy  upon  it,  if  he  knows  nothing  to  rebut  this  presump- 
tion, and  cannot  be  charged  as  guilty  of  a  conversion,  unless, 
after  notice  that  it  belongs  to  another,  he  insists  upon  retain- 
ing possession  of  it  and  refuses  to  deliver  it  to  the  owner." 
It  follows  that  the  action  cannot  be  maintained  without 
notice  or  proof  of  a  demand  for  possession  and  that  the  de- 
fendant is  not  shown  to  have  wrongfully  levied  on  the  prop- 
erty, and  the  findings  of  the  court  that  the  defendant  wrong- 
fully levied  upon  it  are  not  sustained  by  the  evidence.  The 
judgment  is  reversed,  a  new  trial  granted,  and  the  cause 
remanded  for  further  proceedings. 

All  concur. 


A  Sheriff  is  not  Guilty  of  Conversion  for  Levying  Execution  upon 
property  in  the  possession  of  the  defendant  in  execution,  unless  after 
notice  that  it  belongs  to  another  he  insists  upon  retaining  possession 
of  it  and  refuses  to  deliver  it  to  the  owner  (Pilcher  v.  Hickman,  132 
Ala.  574,  90  Am.  St.  Rep.  930;  note  to  Worden  v.  Witt,  95  Am.  St. 
Rep.  121),  because  the  possession  of  personal  property  is  prima  facie 
evidence  of  ownership. 
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NORTH  DAKOTA  HORSE  AND  CATTLE  COMPANY  v. 
SERUMGARD. 

[17  N.  D.  466,  117  N.  W.  453.] 

MORTGAGE  FORECTLOStJRE.— A  "Eedemption"  from  the 
Purchaser  at  a  foreclosure  sale  by  one  not  the  mortgagor  is  a  com- 
pulsory sale  of  the  interest  acquired  by  the  purchaser  at  the  fore- 
closure sale,  and  such  redemption  can  only  be  enforced  by  one  given 
that  right  by  statute,  and  then  only  by  pursuing  the  method  pre- 
scribed by  the  statute  conferring  the  right,     (p.  722.) 

MORTGAGE  FORECLOSURE  —  Redemption  by  Superior 
Mortgagee. — The  holder  of  a  mortgage  superior  to  the  one  foreclosed, 
assuming  to  be  a  redemptioner  when  not  made  so  by  statute,  who 
tenders  the  amount  necessary  to  redeem,  becomes  by  the  issuance  to 
him  of  a  certificate  of  redemption  and  the  acceptance  and  retention 
by  the  holder  of  the  certificate  of  sale  of  the  money  tendered,  as 
between  himself  and  the  party  who  parts  with  such  certificate,  a 
"redemptioner."     (p.  723.) 

MORTGAGE  FORECLOSURE — Redemption  from  Previous  Re- 
demptioner.— One  who  is  not  made  by  statute  a  redemptioner,  but 
thus  acquires  the  rights  of  a  redemptioner,  also  assumes  the  obliga- 
tions and  liabilities  of  a  redemptioner,  and  it  follows  that  he  must 
permit  the  lawful  redemptioner  to  redeem  from  him  within  the  period 
given  by  statute  to  a  subsequent  lienholder  by  judgment  or  mortgage 
for  such  purpose,     (pp.  724,  725.) 

MORTGAGE  FORECLOSURE — Redemption — Tender  of  Check. 
The  tender,  by  a  lawful  redemptioner,  of  a  bank  check  issued  by  a 
solvent  and  reputable  bank  for  the  sum  necessary  to  be  paid  to  effect 
a  redemption,  to  a  prior  redemptioner  or  his  agent,  for  the  purpose 
of  receiving  redemption  money,  effects  a  redemption,  unless  refused 
because  it  is  a  check,  instead  of  legal  tender,  and  the  subsequent 
lienliolder  given  an  opportunity  to  procure  and  tender  the  necessary 
currency  to  comply  with  the  legal  requirements  of  the  holder  of  the 
certifica'te.     (pp.  725,  726.) 

MORTGAGE  FORECLOSURE — Sheriff  as  Agent  of  Purchaser. 
Tlie  slieriff  or  other  person  who  conducts  the  sale  on  foreclosure  by 
advertisement  is  the  agent  of  the  purchaser  or  holder  of  the  cer- 
tificate to  receive  redemption  money,  but  is  not  such  an  agent  as 
can  bind  his  principal  to  accept  a  check,  instead  of  money,  from  one 
qualified  to  redeem,  or  to  retain  the  money  received  by  such  agent 
from  one  not  a  lawful  redemptioner,  if  the  principal  makes  season- 
able objection  to  the  form  of  payment,  or  refuses  forthwith  to  rec- 
ognize tlie  party  making  the  tender  as  entitled  to  redeem  as  a 
redemptioner,  when  he  is  not  made  so  by  statute,     (p.  726.) 

MORTGAGE  FORECLOSURE— Redemption  from  Previous  Re- 
demptioner.— Under  section  74G5,  Revised  Codes  of  1905,  the  property 
sold  may  be  redeemed  within  one  year  from  the  day  of  sale  in  like 
manner  and  to  the  same  effect  as  provided  in  chapter  12  for  redemp- 
ii(in  of  real  property  sold  upon  execution,  so  far  as  the  same  may  be 
applicable,  by  (1)  the  mortgagor  or  his  successor  in  interest  in  the 
wluili  or  any  part  of  the  property;  (2)  by  a  creditor  having  a  lien 
by  judgment  or  mortgage  upon  the  property  sold,  or  on  some  share  or 
jiart  tliereof,  subsequent  to  that  on  which  the  property  was  sold. 
Only  those  mentioned  in  subdivision  2  of  the  above  section  are 
rodeniptioners,  and  as  such  entitled  to  sixty  days  in  which  to  redeem 
from  a  previous  redemptioner.      (p.  722.) 

MORTGAGE — "Whether  Land  Subject  to  During  Eedemption 
Period.— Kcal  estate  is  subject  to  mortgage  by  the  holder  of  the  legal 
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title  between  the  act  of  sale  on  foreclosure  under  a  power  contained 
in  a  prior  mortgage  and  the  expiration  of  the  period  allowed  by 
statute  for  redemption,     (p.  728.) 

MORTGAGE  FORECLOSURE— Purpose  of  Redemption  Stat- 
ute.— The  redemption  statute  is  remedial  in  its  nature,  and  is  in- 
tended, not  only  for  the  benefit  of  creditors  holding  liens  subsequent 
to  a  lien  in  process  of  foreclosure,  but  more  particularly  for  the 
purpose  of  making  the  property  of  the  debtor  pay  as  manj'  of  his 
debts  as  it  can  be  made  to  pay,  and  to  prevent  its  sacrifice,  and 
should  be  liberally  construed,     (p.  729.) 

MORTGAGE  FORECLOSURE  —  Who  may  Redeem.— Every 
Person  Having  an  interest  in  property  subject  to  a  lien  has  a  right 
to  redeem  it  from  the  lien  at  any  time  after  the  claim  is  due,  and 
before  his  right  of  redemption  is  foreclosed:  Kev.  Codes  1905,  sec. 
6141.     (p.  729.) 

MORTGAGE  FORECLOSURE— Effect  of  Certificate  of  Sale.— 
The  provision  of  section  7464,  Kevised  Codes  of  1905,  that  the  cer- 
tificate given  on  the  execution  of  a  power  of  sale  contained  in  a 
mortgage  shall  have  the  same  validity  and  effect  as  the  certificate  of 
sale  in  like  manner  furnished  upon  the  sale  of  real  property  upon 
execution,  provided  for  by  section  7137,  Eevised  Codes  of  1905,  does 
not  relate  to  the  effect  of  the  act  of  sale,  but  to  the  validity  and  effect 
of  the  certificate,      (p.  730.) 

MORTGAGE  FORECLOSURE. — The  Certificace  of  Sale  in  such 
case  is  only  evidence  of  what  transpired  for  the  purpose  of  record, 
notice  to  protect  purchasers  against  intervening  claims,  and  to  show 
who  may  become  entitled  to  a  deed,  and  it  conveys  no  title,     (p.  730.) 

MORTGAGE  FORECLOSURE— Proceedings  Embraced  by  Sale. 

A  "foreclosure  sale"  under  a  power  contained  in  the  mortgage,  which 
conveys  the  title  of  the  mortgagor,  is  in  a  legal  sense  the  complete 
foreclosure  proceedings,  beginning  with  the  act  of  sale  and  termi- 
nating with  the  execution  of  the  deed  after  the  expii'ation  of  the 
period  allowed  for  redemption.  It  includes  all  the  proceedings  for 
the  foreclosure  of  the  right  of  redemption  by  sale  and  deed.  (pp. 
731,  732.) 

MORTGAGE  FORECLOSURE— Title  Conveyed  by  Sale.— The 
title  conveyed  by  such  completed  foreclosure  sale  is  all  the  right, 
title  and  interest  in  and  to  the  mortgaged  premises  which  the  mort- 
gagor possessed  at  the  time  the  mortgage  was  executed  or  which  was 
subsequently  acquired  by  him.     (pp.  732,  738.) 

MORTGAGE  FORECLOSURE— Wlio  is  a  Redemptioner.— The 
phrase  "on  the  property  sold,"  in  the  statutory  definition  of  a  re- 
demptioner as  being  one  holding  "a  lien  by  judgment  or  mortgage  on 
the  property  sold,"  applies  to  the  land  or  premises,  as  those  words  are 
commonly  used.      (p.  738.) 

MORTGAGE  FORECLOSURE— Who  is  a  Redemptioner.— The 
holder  of  a  mortgage  given  after  the  act  of  sale  under  a  prior  mort- 
gage, and  before  the  expiration  of  the  period  allowed  for  redemption 
from  such  sale,  is  a  redemptioner.     (p.  733.) 

MORTGAGE  FORECLOSURE — Sale  Under  Power,  When  Com- 
pleted.— The  sale  in  the  exercise  of  a  power  contained  in  a  mortgage 
which  conveys  the  title  of  the  mortgagor  is  the  sale  as  completed  by 
the  execution  of  a  deed  at  the  expiration  of  the  period  allowed  for 
redemption,     (p.  739.) 

MORTGAGE  DURING  PERIOD  OF  REDEMPTIOX— Registra- 
tion— Redemption. — Tlie  fact  that  a  mortgage  given  after  the  aot  of 
sale  occurred  on  a  prior  nioitjiiige,  and  before  the  expiration  of  the 
period  allowed  for  redemption,  i;j  not  recorded  until  after  the  expira- 
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tion  of  one  year  from  the  sale,  but  is  recorded  within  the  sixty  day* 
additional  allowed  where  there  has  been  a  redemption,  does  not   de- 
prive the  holder  of  the  last  mortgage  given  of  the  right  to  redeem  on 
complying  with  the  other  statutory  requirements,     (pp.  739,  740.) 
(Syllabi  by  the  court.) 

Guy  L.  Whittemore,  Scott  Rex  and  Engerud,  Holt  &  Frame^ 
for  the  appellant. 

A.  E.  Coger  and  Guy  C.  H.  Corliss,  for  the  respondent. 

^Ti  SPALDING,  J.  This  is  an  action  brought  by  the 
respondent  for  the  determination  of  adverse  claims  to  certain 
real  property  situated  in  Pierce  county.  North  Dakota.  The 
complaint  is  in  the  statutory  form.  The  defendant  answers, 
setting  forth  a  series  of  transactions,  involving  mortgages, 
redemptions,  and  an  attempted  redemption,  and  prays  for 
judgment  that  the  plaintiff  has  no  right,  title,  interest,  or 
estate  in  the  premises  described,  or  any  part  thereof,  but 
holds  the  pretended  title  thereto  in  trust  for  the  defend- 
ant, and  demands  judgment  that  the  plaintiff  be  denied 
the  relief  asked  in  its  complaint  and  that  the  defendant  be 
awarded  affirmative  relief:  First,  that  the  defendant  is  the 
sole  owner  in  fee  of  said  premises,  and  of  the  whole  thereof  j 
second,  that  the  plaintiff  holds  said  premises  in  trust  for 
the  defendant  herein ;  third,  that  the  plaintiff  be  required 
to  reconvey  said  premises  to  the  defendant  herein;  fourth, 
that  the  plaintiff  be  forever  enjoined  fix)m  asserting  any 
claim,  right,  title,  interest,  or  estate  in  or  to  said  premises, 
or  any  part  thereof,  adverse  to  the  defendant  herein ;  fifth, 
for  such  other  and  further  relief  as  to  the  court  may  seem 
ju^t  in  the  premises;  sixth,  for  his  costs  and  disbursements. 
The  court  made  its  findings,  and  judgment  was  entered  for 
the  plaintiff,  adjudging  and  decreeing  that  the  plaintiff  is 
the  owner  in  fee  of  the  real  estate  involved,  and  that  de- 
fendant has  no  title,  legal  or  equitable,  in  any  part  thereof, 
and  has  no  interest  or  lien  thereon,  and  quieting  the  title 
of  the  plaintiff  in  and  to  the  property  described,  as  against 
the  defendant,  Siver  Serumgard,  and  for  its  costs  and  dis- 
bursements. The  defendant  appeals  from  the  judgment, 
contending  that  on  the  facts  found  judgment  should  be  en- 
tered in  his  favor. 

As  found  by  the  court,  one  Russell  was  the  owner  of  the 
premises  involved  and  gave  five  mortgages  thereon  for  vari- 
ous sums  and  on  "*"-  different  dates  between  the  eighth 
day  of  "October,  1898,  and  the  twenty-first  day  of  Marcli. 
1902.  All  such  mortgages  became  the  property,  hy  assign- 
ment or  otherwise,  prior  to  the  twenty-eighth  day  of  June, 
1904,  of  one  Lillian  ^l.  Pluniiner.  All  these  mortgages,  and 
the  assigniticnts  of  those  assigned,  were  duly  rocunJeJ  at 
about  the  date   of  their  execution  or  assignment.     On  the 
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second  day  of  June,  1904,  Rnssell  gave  a  sixth  mortgage 
on  the  same  premises  to  one  Coger  to  secure  the  sum  of 
$600,  and  this  mortgage  was  assigned  to  one  Williams  on 
the  twenty-fifth  day  of  ]\Iarch,  1905,  and  the  assignment 
thereof  duly  recorded  on  the  same  day.  This  mortgage  Avas 
recorded  on  the  second  day  of  June,  1904.  Mrs.  Plummer 
foreclosed  her  fifth  mortgage  by  advertisement,  and  the  sale 
occurred  ]\Iarch  26,  1904.  She  became  the  purchaser  and 
received  the  certificate,  bearing  date  March  26,  1904,  and 
it  Avas  duly  recorded  on  that  day.  No  question  is  made  as 
to  the  regularity  and  validity  of  this  foreclosure,  or  of  the 
assignments.  March  25,  1905,  Williams,  holding  the  sixth 
or  Coger  mortgage  by  assignment,  redeemed  from  the  fore- 
closure sale  of  the  fifth  mortgage  as  a  redemptioner  and 
received  a  certificate  of  redemption,  which  was  recorded  on 
the  25th  of  March,  1905.  The  validity  of  this  redemption 
is  not  questioned.  April  12,  1905,  one  Sannan  acquired  bj" 
purchase  and  assignment  the  first  four  mortgages  on  said 
premises  held  by  Mrs.  Plummer,  and  his  assignments  were 
duly  recorded  on  the  fourteenth  day  of  April,  1905.  On 
the  twenty-fifth  day  of  April,  1905,  Sannan  filed  his  affi- 
davit and  notice  of  redemption  as  required  by  law  for  a 
redemptioner,  which  were  recorded  on  the  same  day,  and 
the  sheriff  executed  and  delivered  to  said  Sannan  his  cer- 
tificate of  redemption,  dated  that  day,  and  recorded  April 
26,  1905.  On  the  third  day  of  March,  1905,  Russell  executed 
and  delivered  to  Theo.  P.  Scotland  &  Co.,  incorporated,  a 
seventh  mortgage  on  said  premises,  which  was  not  recorded 
till  the  twenty-second  day  of  June,  1905.  On  the  seven- 
teenth day  of  June,  1905,  Scotland  &  Co.,  assigned  this 
mortgage  to  the  defendant,  Serumgard,  and  this  assignment 
was  recorded  on  the  twenty-second  day  of  June,  1905.  On 
the  twenty-second  day  of  June.  1905,  the  defendant,  Serum- 
gard, as  assignee  of  the  Scotland  mortgage,  attempted  to 
redeem  the  land  in  controversy  from  the  foreclosure  sale 
made  on  the  fifth  mortgage  by  serving  and  filing  his  affi- 
davit and  notice  of  redemption,  which  were  recorded  on 
that  date,  and  tendering  to  the  sheriff  of  Pierce  county  a 
])anker's  check  for  $8,187.50  as  and  for  the  total  amount 
<lue  on  account  of  said  foreclosure,  together  with  interest 
and  costs,  and  thereupon  '^'^  such  sheriff,  without  the 
knowledge  or  consent  of  Sannan,  the  holder  of  the  certi- 
ficate of  sale,  issued  to  Serumgard  his  certificate  of  redcmp- 
lion.  bearing  date  and  recorded  on  that  day.  After.Sannan 
was  informed  of  the  delivery  of  such  check  by  Serumgard 
to  the  sheriff  for  the  purpose  stated,  and  of  the  issuance  of 
a  certificate  of  redemption  by  the  sheriff  to  Serumgard,  he 
refused  to  acknowledge  the  I'ight  of  Serumgard  to  redeem 
the  property,  and  repudiated  the  act  of  the  sheriff,  and  re- 
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fused  to  acknowledfje  his  right  to  issue  said  certificate  of 
redemption,  and  when  the  sheriff  delivered  the  banker's 
check,  hereinbefore  referred  to,  to  Sannan,  Sannan  forth- 
with returned  it  to  the  sheriff,  with  instructions  to  return 
the  same  to  Serumgard.  In  returning  said  check  to  the 
sheriff,  Sannan  did  not  object  to  the  manner  in  which 
Serumgard  had  attempted  to  make  redemption ;  that  is,  he 
did  not  object  to  it  by  reason  of  its  having  been  tendered 
in  form  of  a  check,  instead  of  legal  tender  money.  After 
the  cheek  was  returned  to  the  sheriff,  he  on  the  same  day, 
by  mail  returned  it  to  Serumgard,  who  subsequently  re- 
turned it  to  the  sheriff,  and  some  time  after  the  24th  of 
June,  1905,  the  check  was  paid  by  the  bank  which  issued 
it,  it  being  a  reputable  and  solvent  bank,  and  the  sheriff 
deposited  the  proceeds  of  the  check  to  his  own  credit  in 
the  First  National  Bank  of  Rugby,  North  Dakota,  and  since 
such  deposit  the  money  derived  from  such  check  has  been 
held  by  the  sheriff  for  and  subject  to  the  control  of  Serum- 
gard on  deposit  in  that  bank.  The  court  found  that  Sannan 
had  at  no  time  in  any  manner  recognized  the  right  of  Serum- 
gard, as  assignee  of  the  mortgage  given  to  Scotland  &  Co., 
to  redeem  said  land  from  foreclosure  sale,  and  that  on  the 
twenty-sixth  day  of  June,  1905.  the  sheriff  of  Pierce  county, 
refusing  to  recognize  the  validity  of  the  redemption  of 
Serumgard,  or  of  the  certificate  of  redemption  issued  to 
said  Serumgard,  executed  to  said  Sannan,  under  the  cer- 
tificate of  redemption  theretofore  issued  to  him,  and  on  the 
theory  that  there  had  been  no  lawful  redemption  of  the 
property  since  his  redemption,  a  sheriff's  deed  in  due  form., 
in  and  by  which  he  conveyed,  as  such  sheriff,  title  to  said 
premises  in  fee  simple  to  Sannan.  After  the  execution  of 
said  sheriff's  deed,  Sannan,  on  the  twenty-sixth  day  of  June, 
1905,  executed  and  delivered  to  the  plaintiff  a  deed  'of  con- 
veyance of  said  premises.  The  seven  mortgages  referred 
to  constituted  and  were  the  only  liens  affecting  the  premises, 
or  any  part  thereof,  at  any  time  during  the  period  covered 
by  the  events  described. 

'*'"'*  The  court  found,  as  conclusions  of  law,  that  the  mort- 
gage executed  and  delivered  by  Russell  to  Scotland  &  Co., 
under  which  Serumgard  attempted  to  redeem,  was  not  a 
mortgage  of  the  property  sold  under  the  foreclosure,  but 
only  of  such  interest  as  Russell  retained  after  the  foreclos- 
ure sale  to  Plummer.  and  that  at  the  time  of  tlie  attempted 
redemption  by  Serumgard,  as  assignee  of  the  Scotland  mort- 
gage, Serumgard  was  not  a  redemptioner,  and  was  not  en- 
titled to  redeem  the  land  from  such  foreclosure  sale^,  and 
that  the  certificate  of  redemption  issued  to  him  by  the 
sheriff  was  void  and  should  be  canceled  of  record.     It  also 
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foimd  that  the  sheriff's  deed  executed  by  the  sheriff  to 
Sannan,  as  well  as  the  certificate  of  redemption  issued  to 
him,  were  lawful  instruments,  and  conveyed  title  to  the  lan.i 
involved  in  this  action  in  fee  simple,  and  that  the  plaintiff, 
as  the  assig-nee  of  Sannan,  is  the  owner  in  fee  of  said  real 
estate,  and  that  defendant  had  no  title,  either  legal  or 
equitable,  and  no  interest  therein  or  lien  thereon,  and  that 
the  plaintiff  is  entitled  to  the  possession  of  said  real  estate. 
Judgment  was  entered  on  these  findings  as  hereinbefore 
recited.  The  appellant  raises  may  points  in  his  brief,  and 
we  shall  consider  them  nearly  in  the  order  in  which  they  are 
submitted. 

1.  He  contends  that  Sannan,  as  assignee  of  the  four  mort- 
gages, which  were  all  prior  liens  to  the  mortgage  foreclosed, 
was  not  a  redemptioner,  strictly  and  technically,  within  the 
statute,  but  maintains  that  nevertheless  in  fact  he  was  a 
redemptioner,  and  cites  section  7465  of  the  Revised  Codes 
of  1905,  which  provides  that  property  sold  may  be  redeemed 
within  one  year  from  the  day  of  sale  in  like  manner  and  to 
the  same  effect  as  provided  in  chapter  12  of  this  code  for 
redemption  of  real  property  sold  upon  execution,  so  far 
as  the  same  may  be  applicable,  by  (1)  the  mortgagor  or 
his  successor  in  interest  in  the  whole  or  any  part  of  the 
property,  or  (2)  a  creditor  having  a  lien  by  judgment  or 
mortgage  on  the  property  sold,  or  some  share  or  part  there- 
of, subsequent  to  that  on  which  the  property  was  sold,  and 
such  creditor  is  termed  a  "redemptioner,"  and  has  all  the 
rights  of  a  redemptioner  under  that  chapter,  and  the  mort- 
gagor and  his  successor  in  interest  has  all  the  rights  of  a 
judgment  debtor  and  his  successor  in  interest,  as  provided 
therein,  and  that  in  law  he  is  a  redemptioner  by  reason 
of  having  asserted  himself  as  such,  and  having  exercised 
the  right  of  redemption,  and  because  the  money  paid  by 
him  for  redemption  on  the  issuance  of  the  sheriff's  certi- 
ficate of  redemption  was  accepted  '*'''  and  retained.  If 
Sannan  is  not  to  be  considered  and  treated  as  a  redemp- 
tioner, Senimgard  was  not  entitled  to  sixty  days  after 
Sannan 's  attempt  to  redeem  in  which  to  redeem  from 
him,  and  therefore  his  attempt  at  redemption  came  too  late. 
Respondent  contends  that  Sannan  is  not  a  redemptioner, 
because  he  does  not  come  within  the  definition  of  a  redemp- 
tioner under  the  section  of  the  statute  quoted.  Redemp- 
tion from  the  purchaser  at  a  foreclosure  sale  by  the  holder 
of  a  subsequent  lien  by  judgment  or  mortgage  is  a  com- 
pulsory sale  of  the  interest  acquired  by  the  purchaser  on 
foreclosure,  and  such  redemption  can  only  be  enforced  by 
one  given  this  right  by  statute,  and  then  only  by  pursuing 
the  method  prescribed  by  tlie  statute  conferring  the  right. 
The  title  acquired  by  redenijjtion  on  tbe  part  of  a  redemp- 
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tioner  is  the  same  which  he  would  acquire  by  a  voluntary 
sale  and  purchase  of  the  sheriff's  certificate  of  sale,  except 
that  the.  statutes  recognize  the  equity  of  requiring  one  given 
this  right  by  law  to  permit  those  similarly  situated  to  pur- 
chase from  him  within  a  specified  time ;  in  other  words,  it 
gives  the  subsequent  lienholder  the  same  right  given  him. 
A  redemptioner  is  a  statutory  purchaser,  and  his  right  under 
the  statute  to  redeem  is  the  right  to  buy  the  purchaser's 
interest  at  the  price  paid  by  him,  with  interest:  Tinkcom 
v.  Lewis,  21  Minn.  132. 

Sannan,  not  being  a  subsequent  lienholder,  could  not 
compel  Williams  to  accept  his  money  and  issue  to  him  a 
certificate  of  redemption;  but  having  asserted  himself  as  a 
redemptioner,  and  having  paid  to  "Williams  the  money  which 
would  have  entitled  him  to  his  certificate  of  redemption, 
liad  he  been  a  statutory  redemptioner,  and  Williams  hav- 
ing accepted  and  retained  the  money,  and  issued  a  certificate 
of  redemption  to  Sannan,  Sannan  at  least  became,  as  be- 
tween himself  and  Williams,  a  redemptioner,  and  entitled 
to  all  the  rights  of  a  redemptioner.  It  has  been  so  held  by 
several  courts :  See  Hare  v.  Hall,  41  Ark.  372 ;  Roose  v. 
Gove,  32  Colo.  522,  77  Pac.  246;  Smith  v.  Jackson,  153  111. 
399,  39  N.  E.  130;  MacGregor  v.  Pierce,  17  S.  D.  51,  95  N. 
W.  281 ;  McDonald  v.  Beatty,  10  N.  D.  511,  88  N.  W.  281 ; 
ITervey  v.  Krost.  116  Ind.  268,  19  N.  E.  125;  Carver  v. 
Howard,  92  Ind.  173.  In  McDonald  v.  Beatty,  10  N.  D.  511, 
88  N.  W.  281,  this  court  said:  "Concededly  that  plaintiff 
paid  to  the  holder  and  owner  of  the  sheriff's  certificate  the 
amount  required  to  make  redemption  and  such  payments 
were  made  for  such  purposes,  it  might  be  conceded  that 
^"^^  the  owners  of  the  sheriff's  certificate  could  have  suc- 
cessfully challenged  plaintiff's  right  to  redeem  on  the  ground 
now  urged ;  but  they  did  not  see  fit  to  do  so.  On  the  con- 
trary, they  accepted  and  retained  the  redemption  money, 
and  by  doing  so  they  waived  any  question  as  to  the  right 
to  redeem  which  may  have  existed,  and  thereby  validated 
the  redemption,  and  clothed  plaintiff  with  their  statutory 
right  under  plaintiff's  certificate.  That  such  effect  follows 
the  retention  of  redemption  money  is  well  settled,  and  in 
cases  where  the  persons  redeeming  did  not  possess  the  strict 

statutory  right  of  redemption It  is  also  well  settled 

that  the  holder  of  the  sheriff's  certificate  and  the  person 
redeeming  it  are  the  only  persons  concerned  in  the  regularity 
of  the  redemption.  The  owner  of  the  certificate  may  deal 
with  it  as  he  sees  fit.  He  may  sell  and  assign  it,  or  he 
may  retain  it,  and  insist  that  anyone  who  wishes  to  secure 
his  right  thereunder  by  redemption  shall  do  so  only  by 
strictly  complying  with  the  statute,  or  he  may  waive  his 
right  to  require  exact  and  formal  observance  of  the  stat- 
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utory  mode,  and  his  acceptance  of  the  redemption  money 
will  be  such  a  waiver:  Carver  v.  Howard,  92  Ind.  173.  In 
this  case  it  makes  no  difference  to  the  defendant  whether 
the  rights  evidenced  by  the  sheriff's  certificates  were  owned 
by  the  original  purchasers  or  the  plaintiff,  McDonald.  He 
could  redeem  from  the  plaintiff,  as  well  as  from  the  original 
purchasers,  and  it  did  not  add  anything  to  the  amount  re- 
quired to  free  his  premises  from  the  lien,  and  by  failing 
to  redeem,  his  rights  in  the  real  estate  were  lost."  In  3 
Freeman  on  Executions,  third  edition,  317,  Mr.  Freeman 
says:  "If  a  redemption  made  by  a  disqualified  person  is 
acquiesced  in  ....  by  the  purchaser  or  other  person  from 
whom  redemption  is  made,  it  will  estop  such  person,  after 
he  has  received  such  redemption  money,  from  denying  the 
validity  of  the  redemption."  Numerous  other  authorities, 
which  it  is  not  necessary  to  cite,  hold  that  the  party  who 
receives  and  retains  the  money  from  one  not  entitled  to 
redeem  is  estopped  from  questioning  the  validity  of  the  re- 
demption. 

These  cases,  it  will  be  observed,  take  into  consideration 
only  the  rights  of  the  two  parties  dealing  together;  that  is, 
the  party  who  holds  the  certificate  of  sale  and  the  unqual- 
ified redemptioner  whose  money  is  accepted.  More  than  that 
question,  however,  is  involved  in  this  ease,  because  it  may 
be  assumed  that,  whatever  the  relations  of  the  two  parties 
themselves  or  their  status  as  to  each  other  may  '*''''  be,  the 
unqualified  redemptioner  is  not  a  redemptioner,  and  not  to 
be  treated  as  one  by,  and  does  not  assume  any  of  the  obliga- 
tions of  a  redemptioner  to,  subsequent  lienholders  who  might 
otherwise  be  entitled  to  redeem.  The  respondent  contends 
that  this  redemption  by  Sannan  gave  him  and  his  assigns 
the  rights  of  a  successor  in  interest  to  the  mortgagor,  freed 
from  the  obligations  of  a  redemptioner,  and  that  the  statute 
allowing  sixty  days  in  which  a  redemptioner  may  redeem 
from  a  prior  redemptioner  does  not  apply;  but  we  are  of 
the  opinion  that  it  does  apply,  and  that  as  Sannan  vol- 
vintarily  placed  himself  in  a  position  where  he  became  a 
redemptioner,  as  between  himself  and  Williams,  as  is  held  in 
IMcDonald  v.  Beatty,  10  N.  D.  511,  88  N.  W.  281,  then  he  must 
be  considered  a  redemptioner  for  all  purposes.  This  is  im- 
plied in  the  decision  above  quoted,  and  we  hold  that  a  holder 
of  a  mortgage  superior  to  the  one  foreclosed,  assuming  to 
be  a  redemptioner,  and  who,  in  the  method  prescribed  by 
statute,  tenders  the  amount  necessary  to  redeem,  becomes 
hy  the  issuance  to  him  of  a  certificate  of  redemption,  and  the 
acceptance  and  retention  by  the  holder  of  the  certificate  of 
sale  of  the  money  tendered,  as  l)etween  himself  and  the 
l)arty  who  parts  witli  such  certificate,  a  redemptioner,  and 
that,   thus  acquiring   the   rights   of  a   redemptioner,   he   in 
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equity  assumes  the  obligations  and  liabilities  of  a  reclemp- 
tioner.  Hence  he  must  permit  a  lawful  redemptioner  to 
redeem  ^rom  him  within  the  sixty  days  which  the  statute 
srives  a  subsequent  lienholder  by  judgment  or  mortgage 
for  such  purpose.  It  necessarily  follows  that  Sannan  be- 
came a  redemptioner  under  the  circumstances  and  facts  of 
this  ease,  and  that  a  qualified  redemptioner  holding  a  lien 
subsequent  to  his  could  redeem  from  him  within  sixty  days 
after  his  redemption.  We  are  satisfied  that  this  is  in  ac- 
cordance with  sound  principles  of  equity. 

Respondent's  counsel  quotes  at  some  length  from  White 
V.  Costigan,  134  C'al.  33,  66  Pac.  78,  where  it  was  held  that 
one  unqualified  to  redeem,  but  whose  money  was  accepted 
and  retained,  became  an  equitable  assignee  of  the  interest 
of  the  party  from  whom  he  redeemed  and  entitled  to  have 
his  equitable  right  perfected.  We  see  nothing  in  that  case 
in  conflict  with  our  theory  on  this  point.  A  certificate  of 
redemption  is  only  an  assignment  of  the  rights  of  a  prior 
holder  under  the  sale.  It  is  a  statutory  assignment,  and  we 
simply  go  a  step  further  than  it  was  necessary  for  the  court 
to  go  in  the  California  case,  by  holding  that,  having  as- 
sumed the  attitude  of  and  obtained  the  benefits  accruing 
to  a  redemptioner,  ^''*  which  he  was  not  entitled  to,  Sannan 
must  also  assume  the  obligations  of  a  redemptioner,  pre- 
cisely the  same  as  though  he  had  been  entitled  to  enforce  a 
redemption,  and  that  he  cannot  now  change  his  attitude  to 
the  prejudice  of  other  redemptioners:  Ohio  &  M.  Ry.  Co. 
V.  McCarthv,  96  U.  S.  258,  24  L.  ed.  693 ;  Daniels  v.  Tearnev, 
102  U.  S.  415,  26  L.  ed.  187 ;  Power  v.  Larabee,  3  N.  D.  502, 
44  Am.  St.  Rep.  577,  57  N.  W.  789 ;  Davis  v.  Wakelee,  156 
U.  S.  680,  15  Sup.  Ct.  Rep.  555,  39  L.  ed.  578. 

2.  The  next  point  in  logical  order  is  made  by  the  respond- 
ent. It  is  to  the  effect  that  Serumgard  has  no  riglits  in  the 
premises,  because  the  payment  made  to  the  sheriff  in  his 
effort  to  redeem  from  Sannan  was  not  in  money,  but  in 
the  form  of  a  bank  check  issued  by  a  solvent  and  reputable 
bank.  Objection  was  made  on  other  grounds,  but  no  objec- 
tion was  made  as  to  the  form  of  payment.  We  find  some 
very  early  cases  to  support  this  doctrine,  but  the  decisions 
in  such  cases  were  made  when  a  very  small  part  of  the  busi- 
ness of  the  country  was  conducted  by  means  of  checks  and 
drafts.  In  these  days,  w'hen  the  commercial  transactions 
of  the  country  are  almost  universally  carried  on  by  means 
of  bank  checks  and  drafts,  we  feel  that  a  business  custom 
so  universal  should  be  recognized,  and  that  payment  by 
check  issued  by  a  reputable  and  solvent  bank  should  con- 
stitute payment,  unless  seasonable  objection  is  made  to  its 
receipt,  and  the  reason  spocitieally  given,  so  as  to  give  the 
person  tendering  the  cheek  an  opi)ortunity  to  procure  au'J 
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tender  legal  tender  currency  if  available.  This  is  in  accord- 
ance with  the  weight  of  modem  authority:  Jessup  v.  Carev, 
61  Ind.  584;  Boyd  v.  Olney,  82  Ind.  294;  Koehler  v.  Buhl, 
94  Mich.  496,  54  N.  W.  157;  Lathrop  v.  O'Brien,  57  Minn. 
175,  58  N.  W.  987 ;  McGrath  v.  Gegner,  77  Md.  331,  39  Am. 
St.  Rep.  415,  26  Atl.  502;  Moynahan  v.  Moore,  9  Mich.  9,  77 
Am.  Dec.  468;  Ball  v.  Stanley,  5  Yerg.  199,  26  Am.  Dec. 
263;  28  Am.  &  Eng.  Eney.  of  Law,  26. 

3.  The  sheriff  having  at  first  accepted  the  check  and  is- 
sued his  certificate  of  redemption  to  Serumgard,  the  ques- 
tion arises  whether  he  could,  by  so  doing,  bind  Sannan,  and 
make  the  certificate  of  redemption  valid  as  against  the  pro- 
test and  objection  of  the  person  entitled  to  receive  the 
money.  In  this  class  of  proceedings  the  person  making  the 
sale  may  be  the  sheriff  or  any  other  person  properly  des- 
ignated for  that  purpose,  and  under  our  statute  the  person 
making  the  sale  may  issue  the  certificate  of  sale,  as  well  as 
^''^  the  certificate  of  redemption,  and  such  sheriff  or  other 
person  who  conducts  the  sale  on  foreclosure  by  advertise- 
ment is  the  agent  of  the  purchaser  or  holder  of  the  certifi- 
cate to  receive  the  redemption  money;  but  this  does  not 
make  him  an  agent  for  all  purposes,  or  for  the  purpose  of 
biuding  the  principal  on  an  illegal  redemption,  if  his  prin- 
cipal promptly  repudiates  the  action  of  the  sheriff  or  other 
person.  In  the  very  nature  of  thing^  it  should  not  make 
him  an  agent  for  such  purpose.  He  is  a  statutory  agent, 
and  possesses  only  a  limited  authority  on  behalf  of  his  prin- 
cipal. The  distance  between  them  may  be  so  great  as  to 
preclude  speedy  communication,  and  necessitate  delay  be- 
tween the  time  of  the  attempted  redemption  and  the  receipt 
of  information  concerning  the  same  by  the  holder  of  the  cer- 
tificate. For  this  and  many  other  reasons,  to  hold  the  sher- 
iff's acts  binding  on  his  principal  in  this  respect  might  often 
work  great  injustice.  We  are  of  the  opinion  that  he  is  not 
such  an  agent  as  to  bind  his  principal  to  accept  a  check, 
instead  of  money,  from  one  qualified  to  redeem,  or  to  retain 
the  money  received  by  such  agent  from  one  not  a  lawful 
redemptioner,  if  the  principal  makes  a  seasonable  objection 
to  the  form  of  payment  or  refuses  forthwith  to  recognize 
the  party  making  the  tender  as  entitled  to  redeem,  when 
he  is  not  made  a  redemptioner  by  statute :  Bennett  v.  Wil- 
son, 122  Cal.  509,  68  Am.  St.  Rep.  61,  55  Pac.  390. 

4.  Having  concluded  that  a  qualified  redemptioner,  whose 
lien  was  subsequent  to  that  of  Sannan,  had  sixty  days  after 
his  redemption  in  which  to  redeem  from  him,  and  that  the 
I)ayment  by  bank  check  was  good,  because  not  objected  to 
for  the  reason  that  it  was  a  check,  instead  of  le,:^al  tender 
currency,  it  becomes  necessary  to  consider  whether,  under 
the  statute,  the  defendant,  Serumgard,  himself  was  entitled 
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to  redeem.  He  had  become  the  owner  and  holder  of  the 
seventh  mortgage.  The  foreclosure  sale  which  we  are  con- 
sidering- occurred  on  the  twenty-sixth  day  of  March,  1904. 
The  owner,  or  his  successor  in  interest,  had  until  the  twenty- 
sixth  day  of  INIarch,  1905,  to  redeem.  Sannan  redeemed 
from  this  sale  as  a  redemptioner  on  the  twenty-fifth  day 
of  April,  1905,  and  the  holder  of  any  lien  by  judgment  or 
mortgage  on  the  property  sold,  subsequent  to  the  mortgage 
on  which  the  sale  occurred,  therefore,  had  until  June  24, 
1905,  in  which  to  redeem.  Serumgard  contends  that  he  is 
a  redemptioner,  because  he  says  he  holds  a  lien  by  mortgage 
upon  the  property  sold  subsequent  to  the  one  foreclosed. 
In  considering  ■****  this  question,  it  is  necessary  to  determine 
what  right  or  property  in  real  estate  may  be  the  subject  of 
mortgage,  whether  appellant's  mortgage  is  upon  property 
which  may  be  mortgaged,  and,  if  so,  whether  he  is  given 
by  the  statute  the  right  of  a  redemptioner.  In  this  state 
a  mortgage  is  not  a  conveyance  of  title,  but  is  simply 
evidence  of  a  lien.  It  is  defined  by  section  6149,  Re- 
vised Codes  of  1905,  as  a  contract  by  which  specified 
property  is  hypothecated  for  the  performance  of  an  act, 
without  the  necessity  of  a  change  of  possession.  Sec- 
tion 6154  provides  that  any  interest  in  property  w^hich  is 
capable  of  being  transferred  may  be  mortgaged,  and  section 
6162  that  a  mortgage  is  a  lien  upon  everything  that  would 
pass  by  a  grant  of  the  property,  and  upon  nothing  more. 
Section  4945,  Revised  Codes  of  1905,  defines  a  transfer  as  an 
act  of  the  parties,  or  of  the  law,  by  which  the  title  to  prop- 
erty is  conveyed  from  one  living  person  to  another,  and 
section  4947  permits  property  of  any  kind  to  be  transferred, 
except  as  otherwise  provided  by  the  two  following  sections, 
which  sections  are  in  no  way  material  to  this  case.  Sec- 
tion 4965  provides  that  a  transfer  vests  in  the  transferee 
all  the  actual  title  to  the  things  transferred  which  the  trans- 
ferrer then  has,  unless  a  different  intention  is  expressed  or 
is  necessarily  implied.  A  transfer,  as  applied  to  real  estate, 
is  termed  a  "grant." 

According  to  the  authorities,  the  power  to  mortgage  and 
the  right  to  sell  are  governed  by  the  same  principles,  as  like- 
wise are  the  rights  to  redeem  from  execution  sale  and  from 
the  foreclosure  of  a  mortgage.  While  there  are  few  stat- 
utes on  these  subjects  identical  with  ours,  yet  these  ques- 
tions are  largely  governed  by  certain  general  principles  of 
substantially  uniform  application  in  those  states  where  a 
mortgage  is  held  only  to  be  a  lien;  and  authorities  support- 
ing this  construction  of  the  provisions  of  the  statutes  cited 
above  are  not  lacking.  In  Fish  v.  Fowlie,  58  Cal.  373,  it  is 
ht^ld  that  the  holder  of  the  legal  title  to  real  estate  can 
mortgage  it.     Such  is  the  express  provision  of  our  code: 
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Rev.  Codes  1905,  sec.  6154.  In  Curtis  v.  Millard,  14  Iowa, 
128,  81  Am.  Dee.  460,  it  is  held  that,  prior  to  the  sheriff's 
deed,  land  is  subject  to  sale  under  execution  or  to  convey- 
ance by  deed,  and  that  a  judgment  rendered  after  execution 
sale,  and  before  the  expiration  of  the.  time  for  redemption, 
attaches  as  a  lien  on  the  debtor's  interest.  In  Bridgeport 
V.  Blinn,  43  Conn,  274,  the  supreme  court  of  that  state  held 
that  the  mortgagor  during  the  period  allowed  for  redemp- 
tion ***  had  a  right  which  he  could  alienate,  and  one  which 
his  creditor  could  attach.  In  Atwater  v.  Manchester  Sav- 
ings Bank,  45  Minn.  345,  48  N.  W.  187.  12  L.  R.  A.  741,  it 
is  held  that  an  attachment  levied  on  the  last  day  for  re- 
demption constitutes  a  lien,  and  the  attaching  creditor  a 
redemptioner.  Freeman,  in  his  work  on  Executions,  at  sec- 
tion 182,  states  the  rule  to  be  that  pending  the  expiration 
of  the  time  for  redemption,  while  the  debtor  has  possession 
of  the  property,  he  has  a  beneficial  as  well  as  a  legal  estate 
therein,  which  is  subjeet  to  his  voluntary  disposition,  and 
that  a  preponderance  of  authorities  now  affirms  that  such 
an  estate  is  susceptible  of  levy  and  sale  under  execution 
against  him,  and  at  section  173  says  the  legal  title  may 
always  be  bound  to  the  extent  of  the  beneficial  interest 
covered  by  it.  In  Kaston  v.  Story,  46  Or.  308,  114  Am.  St. 
Rep.  871,  80  Pac.  209,  the  question  was  whether  a  judgment 
obtained  during  the  period  of  redemption  could  form  a  basis 
for  a  sale  as  against  the  successor  in  interest  of  the  mort- 
gagee under  a  prior  sale,  and  the  court  says:  "The  legal 
title  remains  in  the  mortgagor  or  his  successor  in  interest 
until  a  sale  under  a  foreclosure  decree  has  ripened  into  a 

title  by  the  execution  and  delivery  of  a  sheriff's  deed 

Therefore,  at  the  time  of  the  second  judgment,  ....  the 
legal  title  to  the  property  was  in  Lundin,  subject  to  the 
inchoate  right  of  the  purchaser  at  the  foreclosure  sale, 
and  the  judgment  became  a  lien  on  such  property,  subject 
to  be  defeated  only  by  the  consummation  of  such  sale  by 
the  execution  and  delivery  of  a  sheriff's  deed."  Robinson 
V.  Thornton,  102  Cal.  675,  34  Pac.  120,  relied  upon  as  an 
authority  in  favor  of  the  respondent  in  this  case,  recog- 
nizes throughout  that  a  creditor  attaching  land  during  the 
period  of  redemption  obtains  a  valid  lien  upon  it.  It  is 
l)lain  that  during  the  time  allowed  by  law^  for  redemption 
the  debtor  possesses  such  an  interest  in  the  real  property 
sold  as  will  support  a  mortgage  thereon. 

We  feel  that  we  might  rest  the  right  to  redeem  on  the 
right  to  mortgage,  as  after  a  very  careful  consideration  of 
all  tlie  authorities  to  which  our  attention  has  been  called, 
and  many  others,  we  are  satisfied  that  the  right  to  redeem 
is  coincident  with  the  right  or  power  to  mortgage,  when 
by  the  terms  of  the  statute  subsequent  mortgagees   are   in- 


■July,  1908.]     North  Dakota  etc.  Co.  v.  Serumgard.      729 

eluded  among  redemptioners,  and  that  no  technical  or 
strained  construction  should  be  given  the  terms  of  the  stat- 
ute which  may  prevent  the  exercise  of  the  right.  This  is 
evidenced  by  the  object  and  policy  of  the  law  in  providing 
for  redemption  '**^  by  holders  of  Ijens  by  mortgage  or 
judgment.  The  redemption  statute  is  remedial  in  its  nature 
and  purpose,  and  is  intended  not  only  for  the  benefit  of 
creditors  holding  liens,  but  more  particularly  for  the  pur- 
pose of  making  the  property  of  the  debtor  pay  as  many  of 
his  debts  as  it  can  be  made  to  pay,  and  to  prevent  its  sac- 
rifice, and  it  should  be  liberalf}'-  construed.  In  the  case  at 
bar  the  mortgage  of  the  appellant  is  $1,500,  the  amount 
necessary  to  redeem  when  he  attempted  to  make  redemp- 
tion was  $3,187.50,  and  the  property  is  alleged  to  be  worth 
$10,000.  Concerning  facts  similar  to  these,  and  the  policy 
of  the  law  in  such  cases,  the  remarks  of  Judge  Pardee  in 
Bridgeport  v.  Blinn,  43  Conn.  274,  are  quite  appropriate, 
lie  says:  *'The  law  intends  to  apply  the  property  of  debt- 
ors to  the  payment  of  their  debts.  Burns  owes  Blinn  about 
$400,  and  has  secured  payment  of  the  debt  by  the  mort- 
lifage  of  land  worth  $1,500.  He  owes  the  petitioner  about 
$250.  This  land,  upon  every  equitable  principle,  should  be 
disposed  of  so  as  to  pay  both  debts ;  and  this  can  be  done 
without  violence  to  Blinn 's  right.  He  allowed  Burns  to 
become  his  debtor.  He  took  a  mortgage  by  way  of  security 
for  his  claim.  All  that  he  is  entitled  to  is  payment.  The 
decree  passed  in  his  favor  reserved  to  Burns  the  right  to 
pay  and  redeem.  If  the  mortgage  performs  its  office,  first 
in  securing,  and  lastly  in  paying,  the  debt,  Blinn  can  ask 
for  no  more.  After  payment  the  land  should  go  back  to 
the  mortgagor,  or  his  representative,  or  to  his  creditors. 
The  tender  by  the  petitioner  prevented  the  title  from  be- 
coming absolute  in  Blinn,  preventing  him  from  obtaining 
the  inequitable  right  to  retain  as  against  other  creditors  of 
Burns'  land  worth  $1,500  for  a  debt  amounting  to  less  than 
$250":  See.  also,  Williams  v.  Lash.  8  Minn.  496  (Gil.  441). 
Van  Rensselaer  v.  Sheriff,  1  Cow.  501,  and  Atwater  v.  Man- 
chester Sav.  Bank,  45  Minn.  345,  48  N.  W.  187,  12  L.  R. 
A.  741. 

But  in  view  of  the  fact  that  this  case  has  been  twice  ex- 
haustively argued,  and  that  on  this  feature  we  have  arrived 
at  a  conclusion  opposed  to  that  entertained  after  the  first 
argument,  as  well  as  the  great  importance  of  the  rule  to  be 
established  as  effecting  titles,  we  deem  it  advisable  to  give 
our  reasons  somewhat  more  at  length.  Every  pei'son  hav- 
ing an  interest  in  property  subject  to  a  lien  has  a  right  to 
redeem  it  from  the  lien  at  any  time  after  the  claim  is  due, 
and  before  his  riglit  of  rcdemjition  is  foreclosed:  Rev.  Codes 
1905,  sec.  6141.     Section  7464  provides  that,  upon  a  sale  uf 
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real  property  by  virtue  of  a  power  of  sale  contained  in  a 
■*'*^  mortgage,  the  officer  making  it  shall  give  the  purchaser 
a  certificate  containing  a  description  of  the  real  property, 
the  price  bid,  the  price  paid,  the  costs  and  fees,  and  that  it 
shall  have  the  same  validity  and  effect  as  the  certificate  ci 
sale  in  like  manner  furnished  upon  sale  of  real  property 
upon  execution.  Section  7137,  being  the  corresponding  sec- 
tion under  executions,  provides  that  such  certificates  shall 
he  taken  and  deemed  evidence  of  the  facts  therein  recited 
and  contained,  and  also  that  upon  a  sale  of  real  property 
the  purchaser  is  substituted  to  and  acquires  all  the  right, 
title  and  claim  of  the  judgment  debtor  thereto,  and  that  in 
cases  like  the  one  at  bar  the  real  property  is  subject  to 
redemption.  It  is  strenuously  argued  by  the  respondent 
that  this  last-mentioned  provision  applies  in  the  case  of 
foreclosure  by  advertisement.  If  this  is  correct,  it  can  only 
be  so  by  reason  of  the  reference  made  in  section  7464  to 
the  validity  and  effect  of  the  certificate;  but  we  are  of  the 
opinion  that  that  reference  is  limited  to  the  validity  and 
effect  of  the  certificate  only,  and  does  not  refer  to  the  effect 
of  the  sale.  The  provision  mentioned  in  section  7137 
relates  to  the  effect  of  the  sale,  and  not  to  the  effect  of  the 
certificate  of  sale.  The  certificate  of  sale  is  only  evidence 
of  what  transpired  for  the  purposes  of  record,  notice  and 
to  protect  purchasers  against  intervening  claims,  and  as 
showing  who  is  entitled  to  a  deed,  and  it,  of  itself,  conveys 
no  titled  It  is  said  in  Smith  v.  Colvin,  17  Barb.  157,  "that 
it  only  operates  by  way  of  notice  to  protect  the  purchaser 
against  intervening  claims,  except  the  right  of  redemption. 
....  This  mode  of  transferring  title  to  real  estate  is  in 
derogation  of  law,  which  requires  the  owner's  consent,  and 
the  statute  should,  therefore,  be  construed  strictly,  or,  in 
other  words,  title  should  not  be  regarded  as  devised  or 
transferred  by  the  sale  alone,  unless  such  is  the  plain  im-' 
port  of  the  statute":  See,  also,  Foorman  v.  Wallace.  75  Cal. 
552.  17  Pac.  680;  Lightcap  v.  Bradley,  186  111.  510,  58  N. 
E.  227. 

First,  the  question  arises  as  to  what  is  meant  by  the  sale — 
whether  the  word  "sale"  is  used  in  this  connection  to  refer 
simply  to  the  act  of  knocking  down  the  property  to  the 
highest  bidder  at  auction,  or  whether  it  means  the  proceed- 
ing which  commences  at  that  time  and  terminates  on  the 
execution  of  the  deed  at  the  expiration  of  the  period  allowed 
by  law  for  redemption.  Some  provisions  in  the  statute' 
regarding  executions  and  foreclosures  unquestionably,  iri 
referring  to  the  sale,  mean  simply  the  act  of  receiving  and 
accepting  ^^'^  a  bid ;  but  in  the  connection  in  which  it  is 
used  in  relation  to  the  title  conveyed  by  foreclosure  by 
advertisement  we  have  concluded  that  it  must  be  taken  in 
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the  broader  sense,  and  as  applying  to  the  whole  proceeding 
from  the  auction  to  the  deed — that  the  sale  referred  to 
means  4he  foreclosure  of  the  right  of  redemption  by  sale 
and  deed.  This  is  made  clear  by  section  7467,  wherein  the 
officer,  or  other  person  making  the  sale,  is  required,  if  the 
premises  are  not  redeemed,  to  complete  such  sale  by  exe- 
cuting a  deed  of  the  premises  so  sold,  and  it  is  provided 
that  such  deed  shall  have  the  same  force  and  effect  as  if  it 
had  been  executed  pursuant  to  a  sale  under  foreclosure  of 
the  mortgage  by  action.  Section  7483  makes  the  deed  on 
foreclosure  by  action  vest  in  the  grantee  all  the  right,  title 
and  interest  of  the  mortgagor  in  and  to  the  property  sold 
at  the  time  the  mortgage  was  executed,  or  which  was  sub- 
sequently acquired  by  him,  etc.  The  provision  that  the  deed 
.shall  vest  all  the  right,  title  and  interest  of  the  mortgagor 
in  and  to  the  property  sold  is  an  idle  and  meaningless  pro- 
vision, if,  as  contended  by  the  respondent,  all  such  title 
vested  at  the  time  the  purchase  occurred.  In  Daniels  v. 
Smith,  4  Minn.  172  (Gil.  117),  it  is  said:  "It  is  perhaps  not 
strictly  correct  to  say  that  the  purchaser  takes  the  title, 
inasmuch  as  the  sale  is  not  complete  until  the  expiration 
of  the  time  allowed  for  redemption  and  a  deed  has  been 

executed  as  provided  by  statute Strictly  speaking. 

iio  title  passes  by  the  sale  itself.  The  sale,  payment  of  the 
amount  bid,  and  giving  of  the  certificate  provided  for  by 
statute  has  about  the  same  etfect  as  an  escrow,  which  is  a 
deed  executed  and  delivered  to  some  third  person  to  keep 
until  some  act  is  done  or  condition  performed,  and  then  it 
is  to  be  delivered  to  the  grantee  and  to  become  of  full  effect. 
....  But  until  this  second  delivery  the  title  to  the  prem- 
ises remains  in  the  grantor."  And  in  Donnelly  v.  Simon- 
ton,  7  Minn.  167  (Gil.  110),  the  court  of  that  state  says 
further  on  this  subject:  "I  think  it  is  true,  as  claimed  by 
respondent,  that  upon  the  sale  of  mortgaged  premises  by 
advertisement  the  legal  title  vests  in  the  purchaser,  and  hf; 
becomes  the  owner  of  the  land.  The  principal  difficulty 
in  the  matter  is  to  determine  what  constitutes  a  sale,  or 
when  the  sale  becomes  an  act  fully  completed.  Is  it  when 
the  sheriff  or  other  proper  person  offers  the  premises  at 
public  auction  and  knocks  them  down  to  the  highest  bid- 
<ler?  Or  not  until  the  time  for  redemption  expires  and 
the  purchaser  obtains  a  deed  in  pursuance  of  the  provisions 
of  the  statute?  It  '^^^  is  somewhat  difficult  to  determine 
from  the  language  of  the  statute  what  the  intention  of  th«' 
legislature  was  in  this  regard,  since  sometimes  the  one  and 
sometimes  the  other  is  spoken  of  as  the  sale.  From  a  care- 
ful examination  of  the  whole  chapter,  however,  and  subse- 
quent enactments,  it  becomes,  T  think,  apparent  that  the 
;intention  was  not  to  vest  the  title   (certainly  not  the  abso- 
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lute  title)  in  the  purchaser  until  the  expiration  of  the  time 
for  redemption.  Section  12,  chapter  75,  Compiled  Statutes, 
above  cited,  provides  for  the  completion  of  the  sale  by  the 
execution  of  a  deed  after  the  expiration  of  the  time  of  re- 
demption  By  our  statute  a  mortsrage  of  real  prop- 
erty is  not  to  be  deemed  a  conveyance,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  real 
property  without  a  foreclosure."  And  in  Standish  v.  Vos- 
berg,  27  Minn.  175,  6  N.  W.  489,  it  is  held  that  a  foreclosure 
is  not  complete,  so  as  to  operate  as  a  sale,  until  the  time 
allowed  by  statute  for  redemption  has  expired;  that  till 
then  the  title  does  not  pass :  See,  also,  Horton  v.  Maffitt, 
14  Minn.  289  (Gil.  216),  100  Am.  Dec.  222.  In  Smith  v. 
Colvin,  17  Barb.  157,  the  New  York  court  says:  "The  sale 
is  not  consummated  until  conveyance  by  the  sheriff,  and  in 
Curtis  V.  Millard  &  Co.,  14  Iowa,  128,  81  Am.  Dec.  460,  it 
is  held  that  there  is  no  sale  in  a  legal  sense  under  a  judg- 
ment or  decree  until  the  title  passes,  and  till  that  time  the 
purchaser  has  a  mere  inchoate  and  indefeasible  right  to  con- 
veyance of  the  lesral  title."  And  in  National  Bank  v.  Union 
Ins.  Co.,  88  Cal.  497,  22  Am.  St.  Rep.  324,  26  Pae.  509,  the  su- 
preme court  of  California  holds  that  the  foreclosure  of  a 
mortgage  embraces  the  sale  of  the  property  and  the  execu- 
tion of  the  sheriff's  deed,  as  well  as  the  decree  of  the  court 
ordering  sale,  and  that  a  mortgage  cannot  be  said  to  be 
foreclosed,  even  in  the  sense  of  the  California  code,  until 
the  mortgagor's  right  of  redemption  is  cut  off,  and  that 
where  the  time  for  redemption  had  not  elapsed,  and  no  deed 
had  been  made  to  the  purchaser,  there  has  been  no  fore- 
closure of  the  mortgage,  and  that,  unless  the  right  of  re- 
demption has  been  extinguished,  there  is  no  payment  pro 
tanto  by  the  mortgagor  in  the  sale ;  that,  where  no  deed  is 
passed,  the  foreclosure  is  incomplete,  and  no  payment  has 
been  made.  To  the  same  effect,  by  the  same  court,  see  Gold- 
tree  V.  McAlister,  86  Cal.  93,  24  JPac.  801.  See,  also.  Puffer 
V.  Clark,  7  Allen,  80. 

In  this  connection  it  is  strenuously  argued  by  the  respond- 
"iit  that  all  the  title  of  the  mortgagor  passed  at  the  time  of 
tlie  auction,  '***^  except  the  bare,  naked,  legal  title,  and  it 
relies  upon  the  case  of  Pollard  v.  Harlow,  138  Cal.  390,  71 
Pac.  454,  648,  as  an  authority  sustaining  such  position,  and 
that  therefore  the  mortgage  held  by  appellant  did  not  con- 
stitute a  lien  upon  the  property  sold  under  the  proceedings 
through  which  respondent  claims.  But  the  Pollard  case  can- 
not be  construed  as  an  authority  on  that  point,  when  carefully 
analyzed.  The  facts  are  entirely  different.  Foreclosure  pro- 
ceedings had  taken  place  on  two  mortgages  by  action,  and  the 
hf)lder  of  the  certificate  under  the  second  mortgage  sought  to 
redeem  from  the   holder  of  the   certificate  under  the   prior 
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mortfrafre.  The  code  of  California,  like  that  of  this  state, 
provides  that  from  such  foreclosure  redemption  may  be  made 
by  the  mortsrasror,  or  his  successor  in  interest,  or  by  a  cred- 
itor having  a  lien  by  judgment  or  by  mortgage  on  the  prop- 
ert}'  sold,  etc.  It  was  contended  that  the  holder  of  the  second 
certificate  was  not  entitled  to  redeem,  either  as  a  redemptioner 
or  as  a  successor  in  interest.  The  court  held  that  she  was 
not  entitled  to  redeem  as  a  redemptioner,  because  her  judg- 
ment foreclosing  the  second  mortgage  was  satisfied  by  the 
sale  to  her  under  that  mortgage,  and  that  the  lien  of  the 
judgment  had  ceased  to  exist,  and  that  this  fact  left  her 
with  neither  a  lien  by  judgment  nor  mortgage,  and  therefore 
placed  her  outside  the  statutory  definition  of  a  redemptioner. 
The  opinion  was  a  commissioner's  opinion,  and  discusses  the 
subject  of  the  interest  sold  at  the  sale  under  the  judgment 
foreclosing  the  first  mortgage.  The  argument  of  the  commis- 
sioners at  first  appears  to  sustain  the  theory  of  the  respondent 
in  this  case,  yet  they  expressly  disclaim  passing  definitely 
on  the  question  as  to  what  title  passed  by  the  act  of  sale — 
i.  e.,  whether  it  was  legal  or  equitable — and  held  that,  what- 
ever it  might  be,  the  holder  of  the  second  certificate  was  a 
successor  in  interest  and  entitled  to  redeem  as  such.  The 
decision  hinges  upon  the  extinction  of  the  judgment  lien  by 
the  act  of  sale.  No  such  principle  is  involved  in  the  case 
at  bar.  The  Serumgard  mortgage  had  not  been  foreclosed. 
It  was  a  mortgage  by  description  on  the  same  land  on  which 
foreclosure  proceedings  on  the  prior  mortgage  had  been  insti- 
tuted, and,  if  that  mortgage  constituted  a  lien  upon  the  prem- 
ises, its  lien  had  not  been  extinguished,  as  in  the  California 
ease,  by  any  act  of  sale.  If  Serumgard  comes  within  the  defi- 
nition of  a  redemptioner  by  holding  a  lien  by  mortgage  upon 
the  property  sold,  then  he  is  entitled  to  redeem.  The  supreme 
court  of  California  considered  the  Pollard  '*®''  case  on  peti- 
tion for  rehearing,  reported  in  138  Cal.  390,  71  Pac.  648, 
and  repudiated  the  argument  of  the  conunissioners  in  the  first 
opinion,  but  concurred  in  the  conclusion  by  saying:  "It  is 
enough  for  the  purposes  of  the  decision  of  the  case  to  say  that 
such  purchaser  acquires  a  qualified  title,  which  is  sufficient 
to,  and  does,  carry  with  it  the  right  to  redeem  from  another 
sale."  Robinson  v.  Thornton,  102  Cal.  675,  34  Pac.  120,  is 
also  cited  ;  but,  while  there  are  sentences  contained  in  the 
opinion  which  tend  to  support  respondent's  theory,  when 
read  in  the  light  of  the  facts  before  the  court  and  of  the 
many  other  decisions  of  the  supreme  court  of  California,  we 
think  it  cannot  properly  be  given  much  weight  as  an  author- 
ity in  the  case  at  bar.  The  most  relevant  authority  cited  by 
respondent  is  Dickinson  v.  Kinney,  5  ^linn.  409  (Gil.  332), 
where  the  supreme  court  of  that  state  held,  through  Judge 
Flandrau,  that  an  execution  sale  carried  all  the  estate  that 
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the  debtor  had  in  the  land,  subject  only  to  the  right  of  re- 
demptioners  to  purchase  it,  and  that,  therefore,  the  purchaser 
could  assign  his  interest  by  deed  or  quitclaim  deed.  The 
latter  case,  taken  by  itself,  appears  to  sustain  respondent's 
contentions;  but  unfortunately  the  supreme  court  of  that 
state  has  in  the  decisions  of  other  cases,  from  some  of  which 
we  have  quoted,  at  least  modified  the  view  it  there  expressed. 

There  are,  however,  other  reasons  for  disaffirming  the  views 
of  respondent.  It  relies  upon  some  of  the  later  California 
eases,  as  above  noted,  to  support  its  theory.  In  those  cases 
the  reasoning  of  that  court  was  based  upon  the  provisions  of 
section  700  of  the  Code  of  Civil  Procedure  of  that  state, 
which  is  identical  with  section  7137,  supra.  In  that  state 
foreclosures  are  made  by  action  only,  and  the  sales  are  made 
upon  execution,  and  hence  the  provision  that  upon  the  sale 
of  real  property  the  purchaser  is  substituted  to  and  acquires 
all  the  right,  title,  interest  and  claim  of  the  judgment  debtor 
thereto  is  clearly  as  applicable  on  foreclosures  as  it  is  to  sales 
under  other  judgments  and  executions;  but,  as  we  have  seen, 
section  7464  of  our  code  omits  all  reference  to  title  con- 
veyed. Without  considering  or  determining  what  the  effect 
of  section  7137,  supra,  is  on  those  sales  to  which  it  applies, 
or  the  distinction,  if  any,  which  it  effects  under  our  code  be- 
tween sales  under  execution,  and  those  under  a  power  of 
sale  contained  in  a  mortgage,  it  certainly  has  no  controlling 
force  in  determining  what  title  is  conveyed  by  the  bare  act 
of  sale  under  a  power.  Many  of  the  California  cases  wherein 
that  section  has  been  in  question  may  **^  readily  be  con- 
strued as  extending  its  meaning  to  the  sale  when  complete-l 
by  the  deed.  IMost  of  the  cases  from  that  state  which  we  shall 
cite  were  decided  on  facts  which  arose  before  the  enactment 
of  that  section  into  the  law  of  that  state,  and  when  the  stat- 
ute, like  ours  on  foreclosure  by  advertisement,  was  silent  as 
to  what  title  passed  before  the  time  for  redemption  expired. 
It  is  unnecessary  to  analyze  all  the  California  cases,  or  trace 
the  reasons  for  the  apparent  changes  of  construction  by  the 
courts  of  that  state  relating  to  the  title  retained  by  the  mort- 
gagor, and  that  passing  to  the  purchaser  at  the  tinae  the  sale 
occurs,  because,  as  we  have  shown,  the  paragraph  relating  to 
the  purchaser  acquiring  all  the  right,  title  and  interest  of 
the  debtor  does  not  apply  to  sales  under  a  power  contained 
in  a  mortgage.  We,  however,  in  view  of  the  argument,  call 
attention  to  the  doctrine  of  the  earlier  California  cases,  which, 
as  we  have  shown,  are  the  only  cases  in  point.  Those  deci- 
sions have  often  been  misinterpreted,  both  by  counsel  and 
courts. 

One  early  leading  case  on  the  subject  is  McMillan  v.  Rich- 
ards, 9  Cal.  365.  70  Am.  Dec.  655,  wherein  Judge  Field, 
speaking  on  behalf  of  the  court,  and  upon  an  exhaustive  dis- 
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cussion  of  the  subject  of  mortgages  under  the  modem  theory, 
and  the  rights  of  the  different  distinterested  parties,  says: 
"The  settled  doctrine  of  equity  is  that  a  mortgage  is  a  mere 
securitf' for  a  debt,  and  passes  only  a  chattel  interest;  that 
the  debt  is  the  principal,  and  the  land  the  incident;  that  the 
mortgage  constitutes  simply  a  lien  or  encumbrance ;  and  that 
the  equity  of  redemption  is  the  real  and  beneficial  estate  in 
the  land,  which  may  be  sold  and  conveyed  by  the  mortgagor, 
in  any  of  the  ordinary  modes  of  assurance,  subject  only  to 
the  lien  of  the  mortgagee Proceedings  for  the  fore- 
closure of  mortgages  in  the  sense  in  which  the  terms  are  used 
in  England  and  in  several  of  the  states,  by  which  the  mort- 
gagor, after  default,  is  called  upon  to  repay  the  loan  by  a 
specified  day,  or  to  be  forever  barred  of  his  equity  of  redemp- 
tion, are  unknown  to  our  law.  The  owner  of  the  mortgage 
in  this  state  can  in  no  case  become  the  owner  of  the  mortgaged 
premises,  except  by  purchase  upon  sale  under  judicial  decree 
consummated  by  conveyance.  A  foreclosure  suit  by  our  law 
results  only  in  the  legal  ascertainment  of  the  amount  due 
and  a  decree  directing  the  sale  of  the  premises  in  its  satis- 
faction  The  estate  of  the  mortgagor  and  of  the  judg- 
ment debtor  after  the  sale  stand  upon  the  *^^  same  footing. 
....  The  decisions  as  to  the  estate  of  the  judgment  debtor 
after  sale  become,  therefore,  authorities  for  determining  the 
estate  of  tfie  mortgagor  after  sale  under  decree,  and  from 
them  it  will  be  found  that  the  estate  must  remain  in  the 
mortgagor  until  a  consummation  of  the  sale  by  conveyance, 
as  it  does  in  the  judgment  debtor,  and  that  the  conveyance, 
when  executed,  will  take  effect  in  the  one  case  from  the  date 
of  the  mortgage,  as  it  does  in  the  other  from  the  time  the 

lien  of  the  judgment  attached There  is  no  difference, 

so  far  as  the  liens  of  judgments  are  concerned,  between  our 
statutes  and  that  of  New  York.  Here  the  statute  requires  the 
lien  by  judgment  of  the  creditor  to  be  subsequent  to  that  on 
which  the  property  is  sold.  There  the  statute  requires  the 
judgment  which  creates  the  lien  to  be  recovered  before  the 
expiration  of  the  time  for  redemption.  The  period  within 
which  the  judgment  creating  the  lien  must  be  recovered  is 
not  limited  in  either  case  by  the  sale.  In  Kent  v.  Laffan,  2 
Oal.  595,  the  judgment  under  which  a  redemption  was  claimed 
was  recovered  after  the  sale  of  the  premises  under  the  decree 
of  foreclosure It  follows,  from  the  views  above  ex- 
pressed, that  the  legal  title  of  the  premises  remained  in  Ran- 
dall after  the  sale  under  the  decree  of  foreclosure,  and  that 

the  plaintiff  acquired  a  lien   by  his   judgments The 

title  remained  in  the  debtor  until  conveyance  executed. 
....  Until  then  the  purchaser  had  no  legal  estate  in  tha 
premises,  but  only  a  right  to  an  estate  which  might  be  per- 
fected by  conveyance."     And  this  is  followed  by  People  v. 
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]\rayhew,  26  Cal.  655,  in  which  the  court  says:  "When  a 
judgment  debtor  pays  to  the  purchaser,  at  a  sale  under  an 
execution  or  an  order  of  sale,  a  sum  of  money  for  the  pur- 
pose of  effecting  redemption  of  the  land,  what  can  that  which 
he  pays  be  properly  denominated?  Suppose,  first,  that  the 
judgment  creditor  is  the  purchaser,  that  the  sum  bid  equals 
the  amount  of  his  judgment,  and  that  thereupon  the  execu- 
tion is  credited  by  the  sheriff  with  the  amount  bid.  The 
purchaser  does  not  thereby  acquire  the  defendant's  title  to 
the  land,  for  that  passes  to  him  by  the  execution  and  delivery 
of  the  sheriff's  deed.  This  is  manifest  by  the  provisions 
of  section  232  of  the  practice  act  (Stats.  1851,  c.  5,  p.  88), 
which  declares,  in  effect,  that  upon  a  redemption  being  made 
by  the  debtor,  the  sale  becomes  null  and  void,  which  could 
not  be  the  case  if  the  title  had  passed,  and  by  the  fact  that 
the  purchaser  can  neither  take  nor  recover  the  possession 
^^**of  the  land  previous  to  the  sheriff's  deed.  His  judgment 
is  not  satisfied  by  the  sale;  for,  if  the  sale  should  for  any 
reason  be  set  aside,  the  judgment  remains  in  full  force,  and 
such  could  not  be  the  case  if  it  had  been  satisfied.  The  pur- 
chaser, prior  to  the  execution  of  the  sheriff's  deed,  holds 
merely  a  lien  upon  the  land,  differing  from  the  lien  of 
the  judgment  in  this:  that  it  is  more  specific  and  may  con- 
tinue after  that  of  the  judgment  has  expired,  and  that  the 
lien  is  much  nearer  a  complete  enforcement  than  that  of  the 
judgment;  the  single  act  of  the  execution  and  delivery  of  the 
sheriff's  deed  being  required." 

This  was  likewise  followed  by  Page  v.  Rogers.  31  Cal.  293, 
which  has  been  cited  many  times  by  the  California  courts 
and  the  courts  of  both  Dakotas.  In  some  cases  it  has  been 
cited  to  show  that  during  the  period  allowed  for  redemption 
the  debtor,  or  his  successor  in  interest,  retains  only  the  mere 
dry.  naked,  legal  title;  but  a  careful  perusal  of  the  opinion 
discloses  that  this  was  not  what  that  court  held,  and  that  the 
definition  so  used  in  the  opinion  in  that  case  applies  to  the 
title  of  the  debtor,  or  his  successor  in  interest,  between  the 
date  of  the  expiration  of  the  time  allowed  for  redemption 
and  the  execution  and  delivery  of  the  sheriff's  deed,  and 
does  not  apply  to  the  period  between  the  sale  and  the  expira- 
tion of  the  time  for  redemption.  The  court  says:  "To  call 
the  interest  of  the  purchaser  at  a  sale  or  execution  before 
making  of  the  sheriff's  deed  a  lien  merely  is  not  very  exact. 
In  a  general  sense  it  may  be  a  lien ;  but  it  is  more.  The  pur- 
chaser obtains  an  inchoate  right,  which  may  be  perfected  into 
a  perfect  title  without  any  further  action  than  the  subse- 
quent execution   of  a  deed  in  pursuance  of  a  sale  already 

made The  sale  is  simply  a  conditional  one,  wliich  may 

be  defeated  by  the  payment  of  a  certain  sum  by  certain  des- 
ignated parties  within  a  certain  limited  time.     If  not  paid 
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within  the  time,  the  right  to  a  conveyance  becomes  absolute, 
without  any  further  sale  or  other  act  to  be  performed  by  any- 
l)0(ly.  The  purchaser  acquires  an  equitable  estate  in  the  lands, 
•conditional,  it  is  true,  but  which  may  become  absolute  by  sim- 
ply lapse  of  time  without  performance  of  the  only  condition 
which  can  defeat  the  purchase.  The  legal  title  remains  in  the 
judgment  debtor,  with  a  further  right  in.  him  and  his  creditors 
having  subsequent  liens  to  defeat  the  operation  of  a  sale 
already  made  during  the  period  of  six  months,  after  which 
the  equitable  estate  acquired  by  the  purchaser  becomes  abso- 
lute and  indefeasible,  and  the  mere  *^^  dry,  naked,  legal 
title  remains  in  the  judgment  debtor,  with  authority  in  the 
sheriff  to  devest  it  by  executing  a  deed  to  the  purchaser." 
And  this  construction  is  followed  in  Bennett  v.  Wilson,  122 
Cal.  509,  68  Am.  St.  Rep.  61,  55  Pac.  390,  after  the  enact- 
ment of  section  700  of  the  Code  of  Civil  Procedure  of  that 
state :  See,  also.  Freeman  on  Executions,  sees.  193,  323 ;  Hor- 
ton  V.  Maffitt,  14  Minn.  289  (Gil.  117)  ;  Reynolds  v.  Harris, 
14  Cal.  667,  76  Am.  Dec.  459;  Swain  v.  Stockton  Savings  & 
Loan  Soc,  78  Cal.  600,  12  Am.  St.  Rep.  118.  21  Pac.  365; 
Donnelly  v.  Simonton,  7  Minn.  167  (Gil.  110)  ;  8  Current 
Law,  576:  Smith  v.  Colvin,  17  Barb.  157;  Foorman  v.  Wal- 
lace, 75  Cal.  552,  17  Pac.  680. 

The  statute  of  Oregon  is,  in  effect,  like  that  of  this  state, 
and  in  the  well-considered  case  of  Flanders  v.  Aumach,  32 
Or.  19,  67  Am.  St.  Rep.  504,  51  Pac.  447,  the  court  of  that 
state  says:  "During  the  interim  between  the  sale  and  the  deed 
the  rights  of  the  parties  interested  are  measured  by  the  stat- 
ute. The  sale  is  inchoate,  and  does  not  transfer  title  until 
consummated  by  the  execution  and  the  delivery  of  the  deed 
in  due  course  of  law.  ^  If  subsequent  lienors  redeem,  the 
eourse  of  the  sale  is  not  thereby  impeded  or  precluded,  but 
finally  culminates  in  a  deed  as  if  no  redemption  had  been 
made  by  anyone,  and  the  deed  puts  an  end  to  the  lien  of  the 
judgment  or  decree  under  which  the  sale  was  made,  and  all 
other  liens  subsequently  acquired,  but  a  redemption  by  the 
judgment  debtor  terminates  the  sale  and  restores  the  estate. 
The  effect  is  the  same  on  a  redemption  by  a  succesvsor  in  inter- 
est. The  lien  of  the  judgment  is  only  partially  satisfied  by 
the  sale,  is  not  arrested  or  eradicated,  but  is  simply  sus- 
pended, as  are  the  liens  of  all  creditors  having  subsequent 
judgments,  decrees  or  mortgages  pending  the  sale.  If  the 
sale  is  perfected,  all  these  are  swept  away":  See,  also,  Kas- 
ton  V.  Story,  46  Or.  308.  114  Am.  St.  Rep.  871,  80  Pac.  209 ; 
Baber  v.  :\rcClellan,  30  Cal.  135:  Curtis  v.  Millard  &  Co..  14 
Iowa.  128.  81  Am.  Dec.  460;  Phillips  v.  Ilagart,  113  Cal. 
r>:)2.  54  Am.  St.  Rep.  369.  45  Pac.  843. 

In  construing  redemption  statutes,  to  determine  whether 
one  is  included  in  thi'ii-  terms,  the  principle  is  stated  to  be 
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that  if  one  is  in  privity  in  title  with  the  mortgagor,  and  has 
such  an  interest  that  he  would  be  a  loser  by  the  foreclosure, 
he  may  redeem,  and  that  any  person  who  may  have  acquired 
any  interest  in  the  premises,  legal  or  equitable,  by  operation 
of  law  or  otherwise,  in  privity  with  the  mortgagor,  may  re- 
deem and  protect  such  interest  in  the  land,  provided  it  be 
an  interest  in  the  land  derived  in  some  way,  mediate  or  im- 
mediate, from  or  through  or  in  the  right  of  the  mortgagor, 
"^"^  so  as  in  effect  to  constitute  a  part  of  the  mortgagor's 
original  equity  of  redemption,  and  is  a  lien  at  the  time  when 
he  comes  to  redeem,  and  that  it  need  not  be  a  lien  at  the  time 
of  the  sale:  See  Mr.  Freeman's  note,  21  Am.  St.  Rep.  245, 
and  cases  cited;  Story's  Equity  Jurisprudence,  sec.  1023; 
Pomeroy's  Equity  Jurisprudence,  sec.  1220;  supplement  to 
Wiltsie  on  Mortgage  Foreclosures,  sees.  959,  960 ;  Van  Rens- 
selaer V.  Sheriff,  1  Cow.  501 ;  Perkins  v.  Center,  35  Cal.  713. 
To  construe  the  phrase  "upon  the  property  sold"  as  apply- 
ing only  to  the  fraction  of  the  title  to  the  land,  rather  than 
to  the  land  itself,  would  be  extremely  technical,  and  we  are 
unable  to  find  any  authorities  to  bear  out  any  such  construc- 
tion. On  the  contrary,  the  terms  "property  sold,"  "real 
estate,"  "premises,"  and  "land"  are  applied  in  such  cases 
indiscriminately  and  interchangeably  by  the  authorities,  and 
we  are  satisfied  that  the  legislature,  in  enacting  the  law  relat- 
ing to  redemptions,  intended  it  to  apply  to  the  "land"  or 
the  "premises,"  as  those  words  are  used  commonly,  and  not 
in  any  technical  sense.  In  Phillips  v.  Hagart,  113  Cal.  552, 
54  Am.  St.  Rep.  369,  45  Pac.  8'f3,  the  California  court  ex- 
pressly held  that  a  deed  executed  by  the  mortgagor  after 
foreclosure  sale  constituted  the  grantee  in  the  deed  a  suc- 
cessor in  interest  and  entitled  him  to  redeem.  If  the  grantor 
had  a  right  to  convey  the  land,  and  thereby  constitute  his 
grantee  a  successor  in  interest,  the  same  grantor,  under  sec- 
tion 6154,  supra,  had  a  right  to  execute  a  mortgage  upon  the 
land  and  make  the  mortgagee  a  subsequent  mortgagee,  or  a 
lienholder,  and  therefore  a  redemptioner. 

Still  further,  as  we  have  seen,  under  the  statutes  of  this 
state,  the  deed  executed  by  the  sheriff  relates  back  to  and 
covers  the  whole  title  of  the  mortgagor  at  the  time  the  mort- 
gage was  given.  From  this  fact,  and  from  the  constmictlon 
which  is  given  the  words  "sale"  and  "foreclosure,"  in  this 
connection,  it  necessarily  follows  that  the  property  sold  is 
the  whole  title  and  interest  of  the  mortgagor  in  the  mort- 
gaged premises  at  the  time  the  foreclosed  mortgage  was  given, 
nnd  that,  if  the  contention  of  the  respondent  be  correct,  no 
other  conclusion  can  be  drawn  than  that  the  holder  of  no 
mortgage  given  after  the  one  on  which  the  foreclosure  pro- 
ceedings occurred  can  be  a  redemptioner.  or  have  the  right 
to  redeem,  and  therefore  the  inevitable  effect  of  respondent's 
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construction  of  the  law  would  be  to  completely  thwart  the 
intention  and  the  purpose  of  the  legislature  in  providing  for 
redemption  by  holders  of  subsequent  mortgages.  We  con- 
clude that  the  sale  ^^^  in  the  exercise  of  the  power  contained 
in  a  mortgage,  which  conveys  the  title  of  the  mortgagor,  is 
the  sale  as  completed  by  the  execution  of  deed  at  the  expira- 
tion of  the  period  allowed  for  redemption. 

5.  It  is  contended  in  respondent's  original  brief  that,  San- 
nan  having,  as  a  redemptioner,  redeemed  from  the  holder  of 
the  prior  certificate  of  sale  when  the  records  disclosed  no 
subsequent  encumbrance  on  the  property,  he  is  entitled  to  the 
protection  of  the  recording  act  as  against  any  attempted  re- 
demption by  the  holder  of  a  mortgage  given  during  the  period 
allowed  for  redemption,  and  not  recorded  until  just  before 
the  expiration  of  the  sixty  days  allowed  for  a  redemption 
from  a  redemptioner.  On  the  first  argument  we  were  im- 
pressed with  the  soundness  of  this  contention,  and  that  it 
followed  the  conclusion  there  reached  on  the  preceding  point ; 
but  on  reargument  respondent  did  not  insist  upon  it.  We 
have,  however,  made  a  careful  examination  of  authorities. 
The  decision  of  the  preceding  point  would  seem  to  dispose  of 
this  question,  because  the  mortgage  held  by  Serumgard  could 
not  possibly  have  been  recorded  until  after  the  sale  under 
the  prior  mortgage,  for  the  reason  it  had  not  been  given  at  the 
time  of  such  sale.  It  therefore  becomes  plain  that,  when  we 
hold  that  Serumgard  was  a  redemptioner  under  the  redemp- 
tion statute,  the  recording  law  cannot  be  held  to  deprive  him 
of  that  right.  If  there  is  any  conflict  between  the  redemptioii 
law  and  the  recording  law,  in  view  of  the  object  of  the  former, 
it,  rather  that  the  latter,  must  control.  The  general  recording 
law  has  no  application.  That  applies  only  where  it  is  sought 
under  an  instrument  executed  prior,  but  not  recorded  to 
assert  rights  superior  to  those  claimed  under  an  instrument 
subsequently  executed,  but  first  recorded.  In  the  case  at  bar 
Serumgard  is  not  attempting  to  assert  rights  superior  to  the 
plaintiff,  but  inferior  thereto.  He  is  asserting  rights  as  a 
redemptioner,  and  necessarily  thereby  he  concedes  they  are 
inferior,  and  not  superior,  to  those  of  the  prior  lienholder. 
Pollard  V.  Taylor,  13  Ala.  604,  squarely  sustains  this  proposi- 
tion. Nothing  in  Foorman  v.  Wallace,  75  Cal.  552,  17  Pac. 
680.  conflicts  with  it,  and  we  construe  Phillips  v.  Hagart. 
113  Cal.  552,  54  Am.  St.  Rep.  369,  45  Pac.  843,  as  authority 
on  this  point,  as  well  as  the  preceding  one.  This  holding  does 
not  deprive  the  plaintiff  of  any  legal  right.  He  still  obtains 
payment  of  his  lien  against  the  land,  and  repayment  of  all  he 
has  invested  in  making  his  redemption,  with  interest  on  botii 
sums. 

■****  A  purchaser  at  a  foreclosure  sale  and  those  redeeming 
from  him  are  bound  to  know  the  law;  i.  e.,  they  are  bound 
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to  know  that  the  mortgagor  may,  at  any  time  before  the  year 
for  redemption  expires,  give  a  mortgage  upon  the  property 
sold,  and  that  the  mortgagee  in  such  mortgage  is  a  redemp- 
tioner.  Hence  there  is  no  possibility  of  the  purchaser  or  the 
first  redemptioner  being  prejudiced  because  the  mortgage 
of  the  last  redemptioner  is  not  recorded.  The  purchaser  and 
the  prior  redemptioner  act  with  knowledge  that  there  may 
be  a  subsequent  redemptioner. 

Indiana  cases  are  not  authority,  because  the  statute  of  that 
state  permits  the  party  seeking  to  redeem  to  do  so  if  his  mort- 
gage was  recorded  within  the  year  for  redemption.  In  Condit 
V.  Wilson,  36  N.  J.  Eq.  370,  there  is  practically  no  discussion 
of  the  question,  and,  even  if  it  may  be  construed  as  in  point, 
we  are  not  justified  in  following  it,  in  view  of  the  plain  pur- 
pose of  the  redemption  law  and  the  finding  that  defendant  is 
a  redemptioner.  Several  authorities  establish  the  rule  that 
a  party  seeking  to  redeem  by  virtue  of  holding  a  subsequent 
lien  need  only  hold  a  lien  at  the  time  he  seeks  to  redeem.  It 
cannot  be  contended  that  an  unrecorded  mortgage  is  not  a 
lien.  Sannan  suffers  no  loss  by  permitting  a  redemption. 
While  he  may  suffer  the  loss  of  an  opportunity  to  speculate 
on  the  land,  or  obtain  it  for  less  than  its  value,  yet  this  is 
not  such  a  loss  as  the  redemption  statute  is  intended  to  pro- 
tect against.  Respondent  cites  several  cases  holding  that 
assignment  of  a  mortgage  is  a  conveyance  within  the  meaning 
of  the  recording  act,  as  being  analogous  to  a  certificate  of 
redemption ;  but  they  are  so  held  to  protect  debtors  who  make 
payment  to  the  original  mortgagee  without  notice  of  the  as- 
signment required  by  law. 

We  therefore  conclude  that  the  appellant  must  prevail. 
The  judgment  of  the  district  court  is  reversed,  and  the  case 
is  remanded,  with  directions  to  that  court  to  enter  judgment 
in  conformity  with  this  opinion. 

All  concur. 

Fisk,  J.,  disqualified;  Hon.  Chas.  F.  Templeton,  Judge  of 
the  first  judicial  district,  sitting  by  request. 

Payment. — The  Taking  of  a  ChecTc  is  not  usually  considered  as  a  pay- 
ment of  the  debt  for  which  it  is  taken:  Interstate  Nat.  Bnnk  v.  Riiigo, 
72  Kan.  116,  115  Am.  St.  Rep.  176,  and  cases  cited  in  the  cross  refer- 
ence note  thereto;  Jacobsen  v.  Bentzler,  127  Wis.  566,  115  Am.  St. 
Rep.  1052,  and  cases  cited  in  the  cross-reference  note  thereto.  Accept- 
ance of  checks  as  payment  in  full  is  discussed  in  the  note  to  Meyer 
V.  Green,  69  Am.  St.  Rep.  346. 

Who  mcy  Bedeem  from  a  Foreclosnre  Sale  is  discussed  in  the  note  to 
Horn  V.  Indianapolis  Nat.  Bank,  21   Am.  St.  Kep.  245. 

The  Purchaser  at  a  Foreclosure  Sale  Acquires  All  the  Interests  of  the 
parties  to  the  suit  as  effectuallj'  as  he  would  have  done  by  deed  from 
them:  Bannard  v.  Duncan,  79  Neb.  189,  126  Am.  St.  Eep.  661;  Currier 
V.  Teske,  84  Neb.  60,  133  Am.  St.  Rep.  602. 
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STATE  V.  BLAISDELL. 

[18  N.  D.  55,  118  N.  W.  141.] 

ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
This  is  an  application  in  the  name  of  the  state,  by  one  Herschel 
James,  as  relator  for  an  original  writ  to  enjoin  defendant,  as  Sec- 
retary of  State,  from  certifying  to  the  various  county  auditors  the 
names  of  the  two  Republican  candidates  for  the  office  of  United 
States  senator  from  this  state,  and  te  restrain  him  from  placing  upon 
the  official  ballot  to  be  voted  at  such  general  election  the  names  of 
said  candidates.  By  such  application  the  validity  of  cliapter  109, 
page  151,  Laws  of  1907,  known  as  the  "Primary  Election  Law,"  is 
challenged  in  so  far  as  it  relates  to  the  nomination  and  election  of  a 
candidate  for  the  office  of  United  States  senator,  which  act,  among 
other  things,  provides  that  at  the  primary  to  be  held  in  June  prior 
to  each  general  election,  for  the  nomination  of  state,  district  and 
county  officers,  the  electors  of  each  political  party  may  dpsijrnate 
their  choice  between  the  candidates  of  their  party  for  United  States 
senator,  and  that,  if  no  candidate  receives  forty  per  cent  of  his  party 
vote,  the  two  candidates  receiving  the  highest  number  of  votes  shall 
be  placed  on  a  separate  ballot,  under  their  proper  party  heading,  to 
be  voted  on  at  the  ensuing  general  election,  and  that  the  candidate 
receiving  a  majority  of  the  votes  cast  shall  be  the  nominee  of  his 
party  for  such  office.  Said  act  also  provides  that  candidates  for  mem- 
bers of  the  legislature  shall  take  and  subscribe  a  certain  oath,  to  the 
effect,  among  other  things,  that  they  are  candidates  for  nomination 
to  such  office,  and  designating  the  political  party  with  which  they 
affiliate.  And  the  act  also  provides  that  the  petitions  of  all  such 
candidates  for  members  of  the  legislative  assembly  shall  contain  a 
pledge  to  the  people  that  they  will  support  and  vote  for  that  candi- 
date of  their  party,  for  United  States  senator,  who  has  received  a 
majority  of  such  party  votes  for  that  position  at  the  primary  election, 
or  at  the  succeeding  general  election.  Relator  contends  that  the  pro- 
vision of  said  act  requiring  legislative  candidates  to  take  and  sub- 
scribe the  oath  therein  prescribed,  and  the  pledge  aforesaid,  violates 
section  211  of  our  state  constitution,  in  that  it  adds  another  oath, 
declaration  and  test,  as  a  qualification  for  office.  Held,  that  such 
contention  is  correct,  but,  held,  further,  that  those  provisions  of  the 
act  providing  a  method  for  permitting  the  electors  to  designate  their 
choice  of  a  candidate  for  the  United  States  Senate  are  not  dependent 
for  their  validity  upon  such  other  provisions  requiring  the  oath  and 
pledge,  and  may  be  sustained  regardless  of  the  invalidity  of  such 
other  provisions,      (p.  746.) 

ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
The  provisions  of  said  act,  in  so  far  as  they  permit  the  electors 
to  designate  their  choice  of  a  candidate  for  the  office  of  United  States 
senator,  are  not  vulnerable  to  attack  upon  any  of  the  grounds  urgod 
by  relator.  The  provisions  of  the  act  permitting  the  electors  to 
designate  their  choice  do  not  amount  to  an  election  by  the  people 
of  a  United  States  senator.  Hence  they  do  not  contravene  the  pro- 
vision of  the  federal  constitution  (section  3,  article  1),  providing  for 
the  election  of  United  States  senators  by  the  state  legislature;  but, 
if  they  do  violate  such  constitutional  provision,  relator  is  powerless 
to  complain.  No  constitutional  right  of  the  citizen  is  thereby  vio- 
lated. It  is  not  a  judicial  question;  the  Senate  of  the  United  States 
being  the  tribunal  to  determine  the  same.      (pp.  747,  748.) 

ELECTIONS— United  States  Senators— Title  of  Statute.— AIT 
the  provisions  of  the  act  relating  to  the  nomination  and  election  of 
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Ufjitcd  States  senators  are  germane  to  the  subject  embraced  within 
the   title  of  the  act.      (pp.   748,  749.) 

ELECTIONS— Primaries— Choice   of  United  States   Senator.— 

Certain  provisions  found  in  section  13  of  the  act  (Laws  1907,  p.  157, 
c.  1(J9),  relating  to  the  ballots  to  be  used  at  the  general  election  for 
determining  the  choice  between  the  candidates  for  the  office  of  United 
States  senator  construed,  and  held  to  require  that  the  candidate  of 
each  political  party  shall  be  placed  on  a  ballot  separate  and  apart 
from  the  candidates  of  other  political  parties.  Held,  further,  that 
the  general  election,  in  so  far  as  it  relates  to  the  choice  between  the 
candidates  for  the  office  of  United  States  senator,  is  a  mere  continua- 
tion of  the  primary  election,  and  that  the  provisions  of  chapter  109 
aforesaid,  which  are  designed  to  safeguard  the  rights  of  party  or- 
ganization, and  to  prevent  members  of  one  party  from  participating 
in  the  nominations  by  another  party,  apply.  Hence,  the  provisions 
of  the  law,  requiring  judges  and  inspectors,  when  handing  a  ballot  to 
a  voter,  to  inform  him  that  he  must  vote  for  the  candidate  of  the 
political  party  such  ballot  represents  only,  and  the  voter  shall  call 
for  his  party  ballot  only,  and  the  provisions  making  it  unlawful  to 
call  for  or  vote  a  ballot  not  representing  the  party  or  principle  with 
which  he  affiliates,  and  permitting  challenges  to  be  interposed,  and 
the  test  oath  to  be  required  as  to  party  affiliation,  also  apply,  (pp. 
748-750.) 

ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
Section  129  of  the  constitution  of  this  state,  guaranteeing  a  secret 
ballot,  is  not  infringed  by  the  act  in  question,     (p.  751.) 

ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
Said  act  is  not  vulnerable  to  attack  upon  the  ground  that  it  is  an 
unlawful  delegation  of  power  granted  to  the  legislature  by  the  federal 
constitution,     (p.  752.) 

ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
The  contention  that  said  act  unlawfully  attempts  to  bind  successive 
legislatures  is,  for  reasons  stated  in  the  opinion,  not  tenable,     (p.  752.) 

INJUNCTION  —  Questions  of  Practice. — Certain  preliminary 
questions  of  practice,  urged  by  defendant  pertaining  to  relator's  right 
to  make  the  application,  considered,  and  disposed  of  adversely  to  his 
contention,     (pp.  742,  743.) 

(Syllabi  by  the  court.) 
Ball,  Watson,  Young  &  Lawrence,  for  the  plaintiflp. 

T.  F.  McCue,  attorney  general,  S.  E.  Ellsworth,  A.  G. 
Divet  and  Guy  C.  H.  Corliss,  for  the  defendant. 

^^  FISK,  J.  The  relator,  who  is  a  qualified  elector  of 
Hettinger  county,  makes  application  to  this  court,  in  the 
name  of  the  state,  for  the  issuance  of  a  prerogative  writ  to 
enjoin  the  defendant,  as  Secretary  of  State,  from  certifying 
to  the  various  county  auditors  the  names  of  certain  persons 
as  candidates  for  the  office  of  United  States  senator  from  this 
state,  for  the  purpose  of  having  such  names  printed  on  ballots 
to  be  used  at  the  ensuing  general  election,  to  determine  the 
choice  of  the  Republican  electors  as  between  such  candidates. 
Relator  prays  that  if  such  names  have  already  been  thus 
certified  by  defendant,  he  be  required  and  commanded  to 
cancel  such  certificate.     In  his  affidavit,  upon  which  the  ap- 
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])lication  is  based,  relator  avers  that  he  requested  the  attorney 
iii'tieral  to  make  application  for  such  writ,  but  he  refused. 
Upon  thf  filing  of  relator's  said  afifidavit  an  order  to  show 
cause  was  issued,  requirinc:  defendant  to  show  cause,  if  any 
there  be,  on  October  3,  1908,  why  the  writ  prayed  for  should 
not  issue.  Upon  the  return  day  of  such  order  to  show  cause 
defendant  filed  a  motion  to  quash  such  order,  and  to  dismiss 
the  proceedings  on  specified  grounds,  only  three  of  which 
it  will  be  necessary  to  notice.  First,  it  is  defendant's  con- 
tention that  "no  question  of  public  right,  or  one  affecting 
the  sovereignty  of  the  state,  its  franchises,  or  prerogatives, 
or  the  liberty  of  the  people"  is  presented  or  involved  by 
relator's  application;  second,  that  the  affidavit  upon  which 
said  order  to  show  cause  was  issued  affirmatively  discloses  that 
the  relator  has  not  sufficient  interest  in  the  subject  matter 
of  the  proceeding,  or  the  determination  of  the  questions  sought 
to  be  adjudicated,  to  enable  him  to  institute  or  carry  on  same 
as  plaintiif;  and  third,  that  it  affirmatively  appears  from 
said  affidavit  that  plaintiff  has  been  guilty  of  laches  in  mak- 
ing the  application,  and  hence  is  not  entitled  to  the  equitable 
relief  prayed  for.  Answering  briefly  these  contentions,  we 
decide  that  the  first  and  second  points  are  not  tenable.  The 
questions  involved  clearly  are  publici  juris,  and  some  of  them 
nt  least  pertain  directly  to  the  sovereignty  of  the  state,  its 
franchises  and  prerogatives,  and  the  liberty  of  its  people, 
and  the  relator,  being  a  citizen  and  elector,  may  institute  and 
I)rosecute  the  proceedings  when,  as  in  this  case,  he  has  re- 
quested such  proceedings  to  be  instituted  by  the  attorney 
■'>!>  general,  and  the  latter  has  refused  such  request.  The 
third  ground  of  the  motion  to  quash  the  order  to  show  cause 
pertains  more  properly  to  the  merits,  but,  however  this  may 
tie,  we  are  clear  that  relator  is  guilty  of  gross  laches  in  mak- 
ing his  application,  and  we  might  well  refuse  the  writ  solely 
upon  this  ground.  However,  on  account  of  the  great  im- 
portance of  the  public  questions  involved,  we  have  concluder^ 
to  ignore  or  overlook  plaintiff's  laches,  and  to  rest  our  deci- 
sion upon  the  more  vital  questions  pertaining  directly  to  tb' 
merits.  Relator  relies,  for  his  right  to  the  equitable  relief 
sought  by  him,  upon  the  following  three  propositions:  "(1) 
The  law  in  question  (Laws  1907,  c.  109,  p.  151),  and  all  parts 
thereof  dealing,  or  attempting  to  deal,  with  the  selection  of 
a  party  candidate  for  the  office  of  United  States  senator,  is 
void  and  unconstitutional,  in  that  it  requires  of  each  candi- 
date for  the  legislative  assembly  that  he  shall  take  and  sub- 
scribe an  oath  and  pledge,  which  add  to  the  qualifications  of 
a  candidate  and  of  an  elector,  otlior  than  those  required  by 
tlie  constitution  of  the  state.  (2)  The  act  in  question  deals 
with  the  general  election  laws,  ])r()vi(ling  for  the  submission  of 
a  certain  form  of  ballot  at  such  general  elections,  and  con- 
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tains  a  subject  not  included  within  the  title  to  the  act,  and 
one  which  cannot  be  included  within  the  title  to  said  act,  nor 
considered  in  connection  with  the  real  object  of  the  act.  (3) 
The  legislature  cannot  provide  for  any  action  by  the  electors 
or  the  people  of  the  state,  upon  the  subject  of  nomination  or 
selection  of  members  of  the  United  States  Senate."  We  shall 
assume  for  the  purpose  of  this  case  that,  if  these  contentions 
are  sound,  the  writ  should  issue,  althoutjh  we  confess  our 
inability  to  understand  just  how  the  writ  prayed  for  can, 
if  issued,  operate  to  undo  what  has  already  been  done  by  de- 
fendant pursuant  to  this  law.  The  candidates  for  the  legis- 
lature have  long  since  taken  the  oath,  and  made  or  given 
the  pledge  exacted  of  them  by  sections  3  and  4  of  the  act. 
Such  pledge,  at  the  most,  merely  created  a  moral  obligation  to 
fulfill  the  same.  If  the  law  under  which  the  pledge  was 
exacted  is  held  void,  the  moral  obligation  will  still  continue, 
and  no  judgment  of  a  court  can  obliterate  it.  It  would  seem 
that  courts  do  not  and  cannot  deal  with  mere  moral  obliga- 
tions as  distinguished  from  legal  obligations.  Their  functions 
are  restricted  to  the  latter.  But,  however  this  may  be,  we 
shall  assume  for  the  purposes  of  this  case  that  relator's  coun- 
sel are  correct  as  to  the  remedy  invoked,  and  we  will  proceed 
to  consider  the  correctness  of  ^^  the  contentions  upon  which 
relator  bases  his  right  to  such  remedy.  It  is  broadly  asserted 
that  chapter  109,  page  151  aforesaid,  which  is  known  as  the 
"Primary  Election  Law,"  is  unconstitutional  and  void,  in  so 
far  as  it  relates  to  the  nomination  of,  or  permits  an  expression 
by  the  people  of  their  choice  of,  a  candidate  for  United  States 
senator.  To  this  extent  only  is  the  validity  of  the  law  chal- 
lenged. It  is  urged,  first,  that  the  law  is  invalid  and  un- 
constitutional in  that  it  requires  of  legislative  members  an 
additional  oath,  test,  and  declaration  to  that  fixed  by  the 
constitution  of  the  state,  section  211.  Said  section  is  as  fol- 
lows: "Members  of  the  legislative  assembly  and  judicial  de- 
partments, except  such  inferior  officers  as  may  be  by  law 
exempted,  shall,  before  they  enter  on  the  duties  of  their 
respective  offices,  take  and  subscribe  the  following  oath  or 
affirmation:  'I  do  solemnly  swear  (or  affirm  as  the  case  may 
be)  that  I  will  support  the  constitution  of  the  United  States 
and  the  constitution  of  the  state  of  North  Dakota;  and  that  I 

will  faithfully  discharge  the  duties  of  the  office  of 

according  to  the  best  of  my  ability,  so  help  me  God'  (if  an 
oath)^ — under  pain  and  penalty  of  perjury  (if  an  affirma- 
tion)— and  no  other  oath,  declaration  or  test  shall  be  required 
as  a  qualification  for  any  office  or  public  trust."  Section  3 
of  the  act  in  question  requires  the  candidate  for  the  office 
of  member  of  the  legislature  to  file  a  petition,  to  which  shall 

lie  attached  the  following  oath:  "I, ,  being  duly  sworn. 

depose  and  say  that  I  reside  in  the  county  of — ■ and  state 
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of  North  Dakota;  that  I  am  a  qualified  voter  therein  and  a 

;  that  I  am  a  candidate  for  nomination  to  the  office  of 

4o  be  chosen  at  the  primary  election  to  be  held  on 

190 — ,    and   I   do   hereby   request   that   my   name   be 

printed  upon  the  primary  election  ballot  as  provided  by  law 

as  a  candidate  of  the party  for  said  office."     Section 

4  of  said  act  also  requires  sueJi  candidate  to  give  the  follow- 
ing pledge:  "I,  the  undersigned,  a  candidate  for  the  office 
of  member  of  the  legislative  assembly  of  the  state  of  North 
Dakota,  do  obligate  myself  to  the  people  of  the  state  of 
North  Dakota  and  to  the  people  of  my  legislative  district 
that  during  my  term  of  office  I  will  support  and  vote  for  that 
candidate  for  United  States  senator  in  Congress  of  the  party 
of  which  I  am  a  member  who  has  received  a  majority  of 
such  party  votes  for  that  position  at  the  primary  election 
next  preceding  the  election  of  the  United  States  senator  in 
Congress;  provided,  that  in  case  no  candidate  of  my  party 
receives  forty  per  cent  of  ^^  all  the  votes  cast  for  the  office 
of  United  States  senator  of  my  party,  then  and  in  that  case 
I  pledge  myself  to  vote  for  the  candidate  of  my  party  who 
receives  the  highest  number  of  votes  of  my  party  at  the  general 
election  succeeding  such  primary  election."  If  the  provisions 
of  said  act  requiring  said  oath  and  pledge  conflict  witli 
section  211  of  the  constitution  of  this  state,  then,  of  course, 
those  portions  of  the  act  are  null  and  void.  We  think  it 
plain  that  they  do  thus  conflict,  as  they  add  another  oath, 
declaration,  and  test  as  a  qualification  for  the  office.  The 
tendency  of  such  provisions  is  to  deter,  hamper  and  interfere 
with,  not  only  persons  in  becoming  candidates  for  members 
of  the  legislature,  but  with  the  electors  in  nominating  such 
candidates,  and  to  this  extent  said  provisions  interfere  with 
the  free  exercise  of  the  elective  franchise  of  the  citizens. 

The  constitution  of  the  state  of  Michigan  contains  an  oath 
in  substance  the  same  as  that  required  by  section  211  of  our 
constitution,  and  provides,  as  does  our  constitution  that,  "no 
other  oath,  declaration  or  test  shall  be  required  as  a  quali- 
fication for  anv  office  or  public  trust."  And  in  the  case  of 
Dapper  v.  Smith,  138  Mich.  104,  101  N.  W.  60,  the  court 
said:  "Kent  county  primary  election  law  (section  3),  re- 
quiring that  before  the  name  of  a  candidate  shall  be  placed 
on  the  ballot  at  a  primary  election,  such  candidate  shall  on 
oath  declare  his  purpose  to  become  such,  is  a  violation  of  the 
constitution  (article  18,  section  1),  prescribing  the  oath  which 
shall  be  required  of  public  officers,  and  providing  that  no 
other  oath  shall  be  required  as  a  qualification  for  any  public 
office,  since  thereby  the  voters  are  precluded  from  choosing 
as  a  candidate  one  w^io  declines  himself  to  seek  the  office." 
Later  on  in  the  opinion  it  is  said:  "This  provision  is  not  one 
designed  for  the  benefit  of  the  aspirant  for  public  station 
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alone.  It  is  in  the  interests  of  the  electorate  as  well.  The 
provisions  of  this  law  which  requires  that,  before  the  name 
of  any  candidate  shall  be  placed  on  the  ballot  at  the  primary 
election,  such  candidate  shall  on  oath  declare  his  purpose  to 
become  such,  excludes  the  ricrht  of  the  electorate  of  the  party 
to  vote  for  the  nomination  of  any  man  who  is  not  sufficiently 
anxious  to  fill  public  station  to  make  such  a  declaration.  The 
man  who  may  be  willing  to  consent  to  serve  his  state  or  his 
community  in  answer  to  the  call  of  duty,  when  chosen  by 
his  fellow-eitizens  to  do  so,  is  excluded,  and  the  electorate 
has  no  opportunity  to  cast  their  votes  for  him.  It  is  not' 
an  answer  to  this  reasoning  to  say  that  the  electors  may  still 
vote  for  such  a  man  by  ®^  using  pasters.  "We  cannot  ignore 
the  fact  that  parties  have  become  an  important  and  well-rec- 
ognized factor  in  government.  Certain  it  is  that  this  law 
fully  recognizes  the  potency  of  parties,  and  provides  for  party 
action  as  a  foundation  toward  the  choice  of  an  office  at  the 
election.  The  authority  of  the  legislature  to  enact  laws  for 
the  purpose  of  securing  purity  in  elections  does  not  include 
the  right  to  impose  any  conditions  which  will  destroy  or 
seriously  impede  the  enjoyment  of  the  elective  franchise. 
We  cannot  escape  the  conclusion  that  the  provision  in  question 
does  most  seriously  impede  the  elector  in  the  choice  of  candi- 
dates for  office,  and  that  it  is  in  conflict  with  the  provisions  of 
spction  1,  article  18,  of  the  constitution." 

It  is,  of  course,  plain  that  the  provision  of  our  statute 
exacting  the  pledge  aforesaid  is  much  more  vicious  than  the 
]\rif'higan  provision,  which  was  condemned  in  the  foregoing 
case.  The  candidate  is  required  by  such  pledge  to  obligate 
himself  to  discharge  certain  of  his  public  duties,  if  elected, 
in  a  certain  way.  He  by  such  pledge  devests  himself  of  all 
discretion  and  freedom  of  action  in  the  discharge  of  a  portion 
of  his  official  duties,  if  elected.  This  necessarily  operates  to 
hamper  and  restrict  persons  in  becoming  candidates  for  such 
office,  and  is  therefore  void.  It  is  no  answer  to  this  to  say 
that  the  statute  merely  forces  upon  him  a  moral  obligation 
in  respect  to  the  matters  covered  by  the  pledge,  and  that 
such  an  obligation  would  rest  upon  him  in  the  absence  of 
such  statute.  This  would  not  necessarily  be  true  where  the 
candidate  had  not  seen  fit  to  voluntarily  make  such  a  pledge 
to  his  constituents.  We  conclude  that  the  requirement  of 
such  a  pledge  violates  section  211  of  our  constitution,  in  that 
it  exacts  an  additional  test  in  contravention  thereof.  But 
does  it  necessarily  follow  from  this  that  all  other  portions  of 
chapter  109,  relating  to  the  election  of  United  States  senators, 
and  giving  the  electors  of  each  party  an  opportunity  to  ex- 
l)ress  their  choice  for  the  candidates  for  such  office,  are  void 
also?  We  think  not.  The  pledge  requirement  is  but  one  step 
to  effectuate  the  main  object  sought  to  be  accomplished,  to 
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wit,  the  selection  of  a  United  States  senator  in  accordance 
with  the  choice  of  a  majority  of  the  members  of  the  political 
party  w-ith  which  he  affiliates.  Another  and  entirely  inde- 
pendent step  or  method  looking  to  the  accomplishment  of 
this  object  is  the  provision  permitting  the  voters  of  each 
party  to  record  their  choice  at  the  primary,  and,  in  certain 
cases,  at  the  general  election.  The  ®^  fact  that  the  legis- 
lative object  sought  to  be  accomplished  is,  or  may  be  to  a 
certain  extent,  interfered  with  by  reason  of  the  fact  that  one 
provision  or  measure  looking  to  such  end  is  ineffective  on  ac- 
count of  the  invalidity  of  the  law  is,  to  our  minds,  no  reason 
Avhy  the  main  object  must  fail  when  other  independent  pro- 
visions of  the  law,  designed  to  aid  in  effecting  such  object, 
are  not  vulnerable  to  attack.  In  other  words,  the  provisions 
of  this  law,  permitting  an  expression  of  the  party  will  as  to 
United  States  senators,  if  constitutional,  must  stand,  even 
though  the  provisions  requiring  a  pledge  from  the  legislative 
candidate  that  he  will  abide  by  such  expressed  will  cannot 
stand  because  unconstitutional.  The  main  object  of  the  law 
will  ordinarily  be  accomplished  about  as  effectually  without 
the  statutory  pledge  as  with  it.  As  before  stated,  the  statu- 
tory pledge,  if  valid,  would  create  no  more  than  a  mere  moral 
obligation.  Therefore,  it  cannot  be  successfully  contended 
that  the  legislative  intent  will  be  frustrated  if  one  provision 
of  the  statute  is  upheld  and  the  other  nullified.  Each  are 
separate  and  independent  provisions,  although  designed  to 
effectuate  the  same  main  object  or  purpose.  Furthermore, 
section  36  expressly  provides:  "In  case  any  of  the  provisions 
of  this  act  should  be  declared  unconstitutional,  that  shall  not 
affect  the  validity  of  any  of  the  other  provisions  of  this  act." 
This  logically  brings  us  to  a  consideration  of  relator's  third 
proposition,  which  is  that  the  entire  act,  so  far  as  it  relates 
to  candidates  for  United  States  senator,  is  void  under  the 
constitution  of  the  United  States.  Much  of  the  argument  of 
relator's  counsel  upon  this  branch  of  the  case  is  based  upon 
the  assumption  that  the  pledge  feature  of  the  law,  when  con- 
sidered in  connection  with  the  provisions  permitting  the  mem- 
bers of  each  political  party  to  designate  their  choice  as  to 
senatorial  candidates,  in  effect  operates  as  an  election  of 
United  States  senators  by  popular  vote,  instead  of  by  the 
legislature,  as  the  federal  constitution  requires.  If.  there- 
fore, the  pledge  feature  of  the  statute  is  eliminated  because 
unconstitutional,  much  of  counsel's  argument  ceases  to  have 
any  force.  It  certainly  cannot  be  contended  that  the  pro- 
visions permitting  the  voters  of  each  political  party  merely 
to  designate  their  choice  for  senator  amounts  to  an  electioa 
of  such  senator,  as  it  amounts  to  nothing  more  than  the  right 
of  petition,  a  right  of  which  tliey  cannot  be  deprived.  The 
legislative  member  is  in  no  manner  obligated  or  required, 
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except  perhaps  morally,  by  reason  of  party  ®*  support  and 
fealty,  to  vote  and  support  the  candidate  of  his  party's  choice 
as  thus  expressed. 

But,  conceding,  for  the  sake  of  argument,  that  the  pro- 
visions of  this  primary  law  contravene  the  provisions  of  the 
federal  constitution  relating  to  the  election  of  United  States 
senators,  it  by  no  means  follows  that  this  relator  can  raise 
the  question,  or  that  this  court  has  jurisdiction  to  pass  upon 
it.  The  federal  constitution  provides  by  section  5,  article 
1,  that:  "Each  house  shall  be  the  judge  of  the  elections, 
returns  and  qualifications  of  its  own  members."  Manifestly, 
therefore,  the  question  whether  a  senator  has  been  elected  in 
the  constitutional  way  is  not  a  judicial  question  for  the  courts 
to  determine,  but  rests  entirely  with  the  United  States  Senate. 
If  this  court  should  decide  that  the  provisions  of  the  statute 
in  question  are  constitutional,  such  decision  would  in  no 
manner  be  controlling,  and  the  Senate  could  say  that  a  per- 
son elected  by  our  legislature  at  the  coming  session  was  not 
legally  elected,  and  could  refuse  him  a  seat.  The  question  is 
a  federal  one  exclusively,  and  the  tribunal  to  determine  the 
same  is  designated  in  the  federal  constitution  to  be  the  United 
States  Senate.  This  identical  question  was  before  the  su- 
preme court  of  Louisiana  in  the  recent  case  of  State  v.  Michel, 
121  La.  374,  46  South.  430;  and  the  court  very  summarily 
disposed  of  the  question  as  follows:  "The  next  objection  has 
reference  to  the  promise  which  the  voters  at  the  primary' 
are  required  to  make  that  they  will  support  the  nominee.  It 
is  said  that  by  this  promise  the  nominees  at  said  primary  and 
members  of  the  legislature  find  themselves  pledged  to  vote 
for  the  nominee  of  the  same  primary  for  United  States  sen- 
ator, and  that  that  is  contrary  to  the  duty  imposed  upon  them 
by  the  constitution  of  the  United  States  in  voting  for  United 
States  senators.  Suffice  it  to  say  on  this  ground  that  the  en- 
gagement in  question  is  precisely  the  same  as  that  which  the 
member  of  a  political  caucus  enters  into,  and  that  no  mem- 
ber of  any  legislative  caucus  has  ever  thought  that  he  violated 
his  duties,  under  the  said  provision  of  the  constitution,  by  be- 
coming a  member  of  the  caucus  and  binding  himself  to  abide 
by  the  result."  No  right  is  guaranteed  to  the  citizen  by  the 
federal  constitution  pertaining  to  the  election  of  United  States 
senators.  Hence  relator  has  no  standing  in  this  court  to 
complain  that  the  provisions  of  the  primary  law  relating  to 
the  election  of  United  States  senators  is  obnoxious  to  the 
federal    constitution. 

^^  It  is  next. contended  that  the  law  in  question  includes 
subjects  not  included  within  the  title,  as  it  amends  the  gen- 
eral election  laws  of  the  state.  "We  are  satisfied  that  this 
contention  is  wholly  without  merit.  The  feature  of  the  law, 
in  so  far  as  it  relates  to  what  shall  be  done  at  the  general 
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election,  is  clearly  germane  to  the  subject  embraced  in  the 
title  of  the  act.  In  fact,  what  takes  place  at  the  general 
election- is  merely  a  continuation  of  the  party  caucus  or  pri- 
mary for  the  purpose  of  determining  the  choice  of  the  two 
candidates  receiving  the  highest  vote  at  the  June  primary. 
The  fact  that  it  is  conducted  at  the  same  time,  and  through 
the  same  election  machinery,  as  the  general  election  is  con- 
ducted does  not  make  it  a  part  of  the  general  election.  This 
was  done  for  convenience  and  to  save  expense.  It  is  merely 
the  consummation  of  an  incomplete  parly  nomination.  It  is 
therefore  strictly  germane  to  the  subject  expressed  in  the  title. 
The  case  of  State  v.  Drexel,  74  Neb.  776,*105  N.  W.  174,  is 
cited  as  an  authority  in  support  of  counsel's' contention  upon 
this  point,  but  as  we  read  the  opinion  it  is  not  in  point  at  all. 
The  court  was  there  dealing  with  a  section  of  the  primary 
law,  which  read:  "In  no  case  shall  the  candidate  of  any 
political  party  be  entitled  to  be  designated  upon  the  official 
election  ballot  as  a  candidate  of  more  than  one  political 
party,  and  shall  be  designated  upon  the  official  ballot  as  the 
nominee  of  the  party  in  whose  nomination  his  name  appears 
as  the  political  party  with  which  he  affiliates."  This  section, 
as  the  court  held,  did  not  deal  with  the  questions  of  a  pri- 
mary election  at  all,  but  with  the  make-up  of  the  official 
ballot  to  be  used  at  the  general  election,  and  hence  was  not 
germane  to  the  title  of  the  act.  The  question  in  the  case  at 
bar  is  widely  different.  But  it  is  asserted  by  relator's  coun- 
sel that  the  provisions  of  the  act,  in  so  far  as  they  relate  to 
the  general  election,  tend  to  destroy  the  secrecy  of  the  ballot, 
and  hence  are  void.  If  their  premise  is  correct,  their  con- 
clusion would  be  sound,  but  to  our  minds  their  argument  is 
based  wholly  upon  an  erroneous  interpretation  of  the  law 
in  question. 

Counsel  say  in  their  printed  brief:  "All  tests  are  required 
under  the  theory  that  party  preservation  justifies  such  tests 
as  may  be  necessary  to  prevent  members  of  other  political 
parties  from  participating  in  the  primaries  of  parties  of  which 
they  are  not  members,  and  yet  this  section  provides  for  the 
determination  of  the  republican  candidacy  for  United  States 
senator  by  the  act  and  vote  ^^  of  every  elector  of  the  state, 
whether  Kepublican,  Democrat,  Socialist,  Prohibition  or  In- 
dependent." They  then  quote  the  following  portion  of  the 
statute:  "The  names  of  each  candidate  shall  be  placed  on 
sneh  ballot  in  the  same  manner  as  the  candidate  for  state 
(offices  and  shall  be  voted  for  in  the  same  manner."  Counsel 
then  say:  "Every  elector,  when  he  presents  himself  to  ex- 
ercise his  right  of  suffrage,  must  be  tendered  the  separate 
ballot  containing  the  names  of  the  Republican  candidates  for 
United  States  senator,  wliether  such  voter  be  a  Rcpulilican 
or  a  member  of  any  of  the  other  parties.     To  pursue  any 
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method  would  be  wholly  void  and  unconstitutional.  Section 
129  of  the  constitution  of  the  state  provides:  'That  all  elec- 
tions by  the  people  shall  be  by  secret  ballot  subject  to  such 
regulations  as  shall  be  provided  by  law.'  Such  regulations 
would  of  necessity  be  only  regulations  consistent  with  the 
subject  expressed,  namely,  secrecy.  At  the  general  election 
no  voter  could  be  questioned  as  to  his  intentions  or  as  ta 
whom  he  voted  for,  or  as  to  what  his  party  politics  were; 
for  this  is  not  a  primary  election.  The  primary  election 
is  based  upon  the  theory  that  publicity  is  essential  in  order 
to  preserve  the  party  organizations,  while  the  entire  Aus- 
tralian ballot  system,  used  at  general  elections,  and  the  con- 
stitution of  the  state  also  require  that  the  general  election 
shall  be  proceeded  with  under  the  theory  that  all  ballots 
shall  be  secret."  The  language  above  quoted  serves  clearly 
to  demonstrate  that  relator's  counsel  are  laboring  under  a 
misconception  as  to  the  correct  construction  of  the  statute. 
As  before  stated,  the  provisions  of  the  act  relating  to  mat- 
ters which  shall  take  place  at  the  general  election  with 
reference  to  determining  the  party  choice  as  between  the  re- 
spective candidates  for  the  United  States  Senate  are  as  en- 
tirely separate  and  distinct  from  the  general  election  as 
though  they  were  to  take  place  upon  the  following  day  after 
the  June  primary.  And  to  say  that  the  legislative  intern 
was  to  place  all  candidates  of  all  the  parties  upon  one  ballot 
is  to  impute  to  the  legislature  a  purpose  to  obliterate  party 
lines,  and  to  ignore  part}^  organizations,  which  they  thereto- 
fore had  so  carefully  safeguarded  and  preserved.  When  this 
statute  as  a  whole  is  considered,  it  is  entirely  clear  what 
the  legislative  intent  was,  namely,  that  a  separate  ballot 
should  be  used  for  the  candidates  of  each  political  party 
where  such  candidates  failed  to  receive  forty  per  cent  of 
their  party  vote  at  the  June  primary.  The  wording  of  the 
statute  is  possibly  susceptible  of  the  construction  assumed 
by  counsel,  but,  where  ^"^  reasonably  permissible,  we  must 
give  the  language  a  construction  which  will  etfectuate  rather 
than  nullify  the  apparent  legislative  will,  and  the  whole  act 
must  be  construed  together  in  order  to  arrive  at  a  jn-oper 
interpretation.  In  the  same  section  we  find  the  following 
clause:  ''That  in  case  no  candidate  receives  forty  per  cent 
of  all  the  votes  of  his  party  ....  then  the  two  candidates 
of  each  party  who  receive  the  highest  number  of  vote.s  east 
at  such  primary  election  shall  be  placed  on  a  separate  ballot 
to  be  voted  for  at  the  general  election  following."  The 
word  "separate"  as  there  used  does  not  mean  separate  from 
the  general  ballot,  but  it  means  separate  as  to  each  political 
party  and  the  sentence  quoted  by  counsel  should  be  read  as 
follows:  "The  candidates  of  each  party  are  to  be  placed  on 
such  separate  party  ballot  under  their  proper  party  heaiJiag." 
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This  construction  harmonizes  with  the  balance  of  the  act. 
This  effectually  disposes  of  counsel's  contention  upon  this 
point,   ^ 

But  a  word  with  reference  to  the  secrecy  of  the  ballot  at 
the  general  election.  As  we  have  said,  what  takes  place  at 
the  general  election  with  reference  to  recording  the  voter'-? 
choice  as  to  his  party's  candidates  for  the  United  States 
Senate  is  a  mere  continuation  of  the  June  primary,  and  may 
be  correctly  said  to  be  a  part  of  the  primary.  This  being 
true,  the  following  provisions  of  the  act  are  as  applicable 
to  such  primaries  held  at  the  time  of  the  general  election 
as  to  the  primary  held  in  June:  "The  judges  and  inspectors 
of  election  when  handing  a  ballot  to  a  voter  shall  inform  him 
that  he  must  vote  for  the  candidates  of  the  political  party 
such  ballot  represents  only,  and  the  voter  shall  call  for  the 
ballot  representing  the  party  or  principles  with  M^hich  he 
affiliates  and  he  shall  receive  such  ballot  and  no  other."  Also: 
"It  shall  be  unlawful  for  any  person  to  call  for  or  vote  a 
ballot  at  the  primary  election  herein  provided  for  except 
a  ballot  representing  the  party  or  principle  with  which  he 
affiliates,  and  any  person  who  has  reason  to  believe  that  the 
ballot  called  for  by  the  voter  does  not  represent  the  party  or 
principle  with  which  said  voter  affiliates,  may  challenge  such 
voter  and  he  shall  not  be  entitled  to  east  his  ballot  unless  he 
makes  and  files  with  the  inspector  of  such  primary  election 
an  affidavit  to  the  effect  that  such  ballot  represents  the  po- 
litical party  with  which  he  affiliates."  The  words  "primary 
election  herein  provided  for"  refer,  not  only  to  the  June  pri- 
mary, but  the  continuation  thereof  held  at  the  general  elec- 
tion. If  the  ^*  above  construction  of  the  statute  is  sound, 
and  we  believe  it  is,  then  there  is  no  room  for  the  contention 
that  the  constitutional  provision  with  reference  to  secrecy  of 
the  ballot  will  be  infringed.  Such  a  test,  applied  to  voters 
at  a  primary  election,  is  imperatively  necessary  to  preserve 
the  party  organizations,  and  is  everywhere  upheld.  The 
secrecy  of  the  ballot  to  be  voted  at  the  general  election  is 
preserved  just  as  effectually  as  though  this  caucus  or  pri- 
mary was  held  on  the  day  before,  instead  of  on  the  day  of, 
the  general  election.  With  reference  to  the  meaning  of  the 
constitutional  provision  as  to  a  secret  ballot,  the  supreme 
court  of  California  in  a  very  recent  case  said:  "It  is  the 
secrecy  of  the  ballot  which  the  law  protects,  and  not  secrecy 
as  to  the  political  party  with  which  the  voters  desire  to  act. 
The  primary  law  does  not  prevent  him  from  voting  secretly. 
We  cannot  perceive  where  this  law  exposes  any  person  advo- 
cating doctrines  distasteful  to  any  section  of  the  community 
to  its  enmity  any  more  than  such  a  person  would  be  exposed 
if  he  cast  his  ballot  at  a  primary  election  held  under  the  direc- 
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tion  of  the  partv  managers  without  control  of  the  law":  Katz 
V.  Fitzgerald,  152  Cal.  433,  93  Pae.  112. 

Another  point  urged  by  relator's  counsel  is  that  the  act 
is  a  delegation  of  power  expressly  granted  to  the  legislature. 
This  contention  is  devoid  of  merit.  In  the  first  place,  it 
does  not  amount  to  a  delegation  of  pow'er.  The  legislature 
still  elects  the  senator,  and  the  act  merely  gives  the  voters 
of  each  party  an  opportunity  to  express  their  choice  of  can- 
didates, as  we  have  heretofore  observed.  Furthermore,  if 
it  does,  in  effect,  delegate  such  power,  this  relator  is  not  the 
one  to  complain.  As  before  stated,  that  is  a  federal  ques- 
tion, with  which  this  court  has  nothing  to  do.  Again,  con- 
ceding that  it  is  a  delegation  of  power,  it  is  not  a  delegation 
of  legislative  power,  as  the  legislature,  in  electing  a  United 
States  senator,  does  not  act  in  a  legislative  way  at  all.  It 
merely  acts  as  an  elective  body,  and  we  know  of  no  provision 
of  our  state  constitution  which  thus  limits  the  legislature. 

Lastly,  it  is  said  that  the  act  attempts  to  bind  successive 
legislatures.  Our  answer  to  this  is  that  each  legislature  has 
plenary  power  when  not  restricted  by  the  state  or  federal 
constitutions,  and  hence  may  repeal  the  entire  primary  law 
at  any  time  it  chooses  to  do  so.  Furthermore,  it  is  not  true, 
as  stated,  that  the  act  thus  operates.  It  does  not  bind  the 
legislature  to  do  anything.  It  merely  permits  an  expression 
of  choice  by  the  voters,  and  by  its  ^^  provisions,  in  effect,  pro- 
vides a  convenient  method  of  exercising  the  constitutional 
right  of  petition.  In  section  165,  Black's  Constitutional  Law, 
in  speaking  of  the  right  of  assembly  and  petition,  as  con- 
ferred by  the  first  amendment  to  the  federal  constitution,  the 
author  says:  "The  right  secured  by  the  constitution  extends 
only  to  petitions  'for  redress  of  grievances.'  In  respect,  how- 
ever, to  the  privilege  which  attends  petitions  made  in  good 
faith  and  in  a  proper  manner  the  term  is  one  of  wide  import. 
It  includes,  not  only  requests  for  the  passage  or  repeal  of 
laws,  and  for  the  removal  of  officers  who  have  abused  their 
authority,  but  also  recommendations  to  office,  remonstrances 
against  proposed  appointments  or  the  grant  of  licenses  and 
privileges,  and  demands  for  any  sort  of  official  action  or 
forbearance." 

Entertaining  the  foregoing  views,  it  follows  that  the  writ 
prayed  for  must  be  denied,  and  it  is  so  ordered. 

Morgan,  C.  J.,  concui*s. 

Spalding,  J.,  Dissenting  in  Part.  "With  much  of  the  opinion  of  my 
associates  I  agree.  If,  however,  I  were  acting  alone,  I  should  not 
entertain  the  application  in  this  proceeding  at  this  late  date.  It  is 
an  application  to  this  court  on  its  equity  side,  and  the  relator  does 
not  cume  Vjefore  us  with  the  clean  hands  which  should  be  presented 
when  seeking  equitable  relief.     I  do   not   mean   that  he  is  guilty  of 
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fraud,  but  that  he  has  been  guilty  of  gross  laches,  which  should  de- 
jirive  him  of  standing  in  a  court  of  equity.  Under  the  primary  law 
(Laws  1907,  p.  151,  c.  109),  petitions  of  candidates,  who  desired  their 
names  pliiced  upon  the  primary  ballot,  were  required  to  be  filed  with 
the  Secretary  of  State  by  the  twenty-fifth  day  of  last  May.  On  that 
day  this  relator  knew  that  six  persons  were  candidates  for  nomina- 
tion to  the  office  of  United  States  senator  in  this  state.  He  could 
have  then  taken  steps  to  test  the  validity  of  the  senatorial  provisions 
of  the  statute,  and,  had  they  been  held  void,  much  waste  of  effort 
would  have  been  prevented.  Again,  when  the  vote  was  canvassed, 
and  he  ascertained  that  his  favorite,  whoever  it  may  have  been,  was 
unsuccessful,  an  opportunity  was  open  for  application  for  the  relief 
which  he  demands,  without  putting  the  candidates  who  had  the 
highest  number  of  votes  to  the  expense,  and  the  people  to  the  in- 
<'onvenience,  of  preparing  for  again  submitting  the  question  at  the 
Xovember  election.  Not  doing  so,  the  two  candidates  have  been  per- 
mitted to  continue  the  campaign  for  some  months,  undoubtedly  and 
naturally  at  great  expense  both  in  time,  effort  and  money,  until  the 
seventeenth  day  of  October,  when  application  was  made  for  the  issu- 
ance of  the  writ.  Notice  of  such  application  was  not  served  on  the 
candidates  until  Tuesday,  the  20th  Inst.  It  was  argued  on  Friday 
<'jnd  Saturday,  the  23d  and  24th  insts.  The  court  has  had  three  days 
in  which  to  consider  the  many  very  important  and  new  constitutional 
questions  involved.  Counsel  for  the  relator  were  prepared  with  an 
elaborate  brief  in  support  of  their  contentions,  but  counsel  for  the 
respondent,  and  for  the  candidates,  had  not  to  exceed  three  days  in 
which  to  prepare  for  argument,  and  were  unable  to  submit  briefs. 
Under  these  circumstances  this  court  would  be  justified  in  refusing 
to  give  the  matter  consideration,  and  I  am  of  the  opinion  that  it  is 
not  justified  in  considering  and  attempting  to  decide  such  questions 
with  so  little  opportunity  for  consideration  and  reflection.  I  would 
not,  however,  in  view  of  the  attitude  of  my  associates,  suggest  these 
reasons  were  we  able  to  agree  on  all  other  questions.  The  fact  that 
we  are  not  emphasizes  the  undesirability  of  considering  and  attempt- 
ing to  pass  judgment  upon^such  questions  when  at  best,  in  my  opinion, 
any  conclusion  at  which  the  court  arrives  must  be  largely  a  guess. 

On  the  merits  of  the  proposition  I  can  concur  with  most  that  is 
said  in  the  majority  opinion.  No  doubt  can  exist  that  the  Senate 
of  the  United  States  is  the  final  judge  of  the  election  of  its  own 
members,  and  that  any  decision  which  we  reach  in  the  premises  will 
not  control  or  influence  that  body,  yet  this  fact,  as  it  appears  to  me, 
should  not,  and  does  not,  prevent  or  excuse  the  courts  of  a  state  from 
passing  upon  the  validity  of  state  laws  which  involve  directly  or 
indirectly  the  election  of  senators.  The  state  courts  are  not  courts 
of  last  resort  on  federal  questions  in  any  instance.  My  associates 
have  arrived  at  a  conclusion,  however,  upon  one  question,  which,  with 
my  present  light  on  the  subject,  I  am  unable  to  concur  in.  And 
it  is  a  very  important  question  in  this  election.  Not  important  as 
to  future  elections,  because  it  can  readily  be  amended  by  the  legis- 
lature. I  refer  to  their  construction  of  section  13,  page  157,  Primary 
Election  Law  of  19U7.  Tliat  section  in  part  reads  as  follows:  "The 
candidate  receiving  the  lii<rhest  number  of  votes  at  such  primary 
election  shall  be  the  noniinco  of  his  party  for  the  office  of  United 
States  senator  at  the  succeeding  session  of  the  legislative  assembly 
Am.  St.  Rep.,  Vol.  138 — 43 
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which  is  to  elect  a  United  States  senator;  provided,  however,  that 
in  case  no  candidate  receives  forty  per  cent  of  all  the  votes  of  his 
party  cast  for  the  office  of  United  States  senator,  then  the  two  can- 
didates of  each  party  who  receive  the  highest  number  of  votes  cast 
at  such  primary  election  shall  be  placed  upon  a  separate  ballot  to 
be  voted  for  at  the  general  election  following.  Such  ballot  shall  be 
prepared  in  the  same  manner  as  the  general  election  ballot  commonly 
known  as  the  'Australian  Ballot,'  is  prepared.  The  candidates  of  each 
party  are  to  be  placed  upon  such  ballot  under  their  proper  party 
heading.  The  names  of  each  candidate  shall  be  placed  upon  such 
ballot  in  the  same  manner  as  the  candidate  for  state  officers  and 
shall  be  voted  for  in  the  same  manner."  The  language  in  question 
refers  to  the  general  election,  and  to  the  Australian  ballot  used 
thereat.  It  is  clear  to  me  that  in  using  the  words  "upon  a  separate 
ballot,"  the  legislative  mind  was  directed  toward  the  Australian 
ballot,  and  that  its  intention  was  that  the  ballot  for  the  nomination 
of  United  States  senators  should  be  separate  and  apart  from  the 
Australian  ballot,  on  which  are  placed  the  names  of  the  candidates 
for  Congressional  and  state  offices  to  be  elected,  and  that  it  does  not 
mean,  as  held  by  a  majority  of  this  court,  a  separate  ballot  for  each 
party  which  had  failed  to  make  nominations  at  the  June  primary  for 
senator. 

This  construction  is  fortified  by  further  consideration  of  the  sec- 
tion. It  continues,  "such  ballot"  shall  be  prepared  in  the  same  manner 
as  the  general  election  ballot  is  prepared.  It  does  not  read  "such 
ballots,"  as  it  undoubtedly  would  have  been  made  to  read  had  the 
legislature  contemplated  a  separate  ballot  for  the  senatorial  candi- 
dates of  each  party  which  had  failed  to  nominate  at  the  June  pri- 
mary. And  it  continues,  "The  candidates  of  each  party  are  to  be 
placed  upon  such  ballot  under  their  proper  party  heading."  It  does 
not  read,  as  it  otherwise  would  have  read,  "upon  such  ballots."  In 
each  place  the  plural  should  have  been  used  rather  than  the  singular, 
"Under  their  proper  party  heading,"  refers  to  the  headings  of  the 
columns  devoted  to  the  different  parties,  clearly  contemplating  that, 
in  case  two  or  more  parties  failed  to  nominate  a  candidate  for  senator 
in  June,  there  should  be  one  senatorial  ballot  containing  a  separate 
column,  with  a  party  heading,  like  the  party  heading  in  the  Australian 
ballot,  for  each  party.  In  other  words,  it  appears  clear  to  me  that 
the  meaning  of  this  provision  is  that,  when  the  candidates  of  one 
or  more  parties  fail  to  receive  forty  per  cent  of  the  vote  in  June, 
the  names  of  the  two  highest  candidates  of  each  of  such  parties  go 
upon  one  ballot,  known  as  the  "senatorial  ballot"  at  the  November 
election,  the  Eepublican  candidates  in  one  column,  headed  "Repub- 
lican," and  the  names  of  the  other  candidates  in  other  columns, 
headed,  "Democratic,"  and  so  on,  and  that  this  ballot  is  to  be  handed 
to  each  voter  at  the  general  election.  It  is  true  that  courts  should, 
where  two  constructions  are  possible,  give  to  a  statute  that  construc- 
tion which  will  sustain  its  validity,  but  in  doing  so  they  are  not 
required  to  give  a  strained  construction,  or  to  give  to  the  language 
a  meaning  different  from  that  in  which  it  is  ordinarily  used,  or  read 
into  the  statute  something  which  is  not  clear  should  be  meant  by 
the  language  which  it  does  contain.  I  venture  the  assertion  that  of 
tho  several  thousand  rlection  oflicers  who  will  serve  on  the  3d  proximo, 
not  one  per  cent  would,  on  reading  this  act,  think  of  its  bearing  the 
construction  given  it  in  the  majority  opinion.     2\either  will   it   occur 
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to  them  that  they  should  challenge  votes,  or  take  any  steps  to  see 
that  only  Kepublicans  vote  the  senatorial  ticket.  I  am  fortified  in 
this  belief  by  the  fact  that  on  the  argument,  where  the  relator,  the 
Secretary  of  State,  and  each  of  the  contesting  candidates  were  rep- 
resented, all  by  able  counsel,  it  was  conceded  by  counsel  for  the 
relator,  and  for  the  Secretary  of  State,  and  at  least  for  one  of  the 
candidates  that  this  provision  only  required  or  permitted  one  sena- 
torial ballot  for  all  parties  which  failed  to  make  nominations  at  the 
June  primary.  This  was  the  one  point  on  which  counsel  for  the 
different  parties  were  unanimous.  The  provisions  in  other  parts  of 
the  law  for  challenging  voters  as  to  their  party  affiliations  clearly 
refer  only  to  the  June  primary.  Now,  the  importance  of  this  point 
consists  in  this:  Courts,  so  far  as  I  have  been  able  to  learn,  while 
uniformly  holding  that  primary  elections  are  so  far  matters  of  public 
concern  as  to  be  proper  subjects  of  legislative  oversight  and  of  rea- 
sonable regulation,  at  the  same  time  hold  that,  when  the  legislature 
undertakes  to  regulate  them,  it  must  do  so  in  such  a  manner  as  to 
protect  each  party  from  having  its  affairs  managed,  or  its  nomina- 
tions made  by  members  of  other  parties,  or  by  persons  who  belong 
to  no  party. 

Primary  election  laws  have  several  objects.  Among  them  are  the 
protection  of  the  public  against  the  corruption  of  the  ballot,  and  the 
nominations  of  candidates  by  small  fractions  of  the  party,  and  the 
preservation  of  party  organization.  If  a  law  permits  people  to  vote 
indiscriminately,  without  reference  to  their  party  affiliation,  for  can- 
didates representing  a  party  to  which  they  do  not  belong,  the  whole 
purpose  of  a  primary  law  is  subverted.  Instead  of  preventing  cor- 
ruption, it  would  furnish  the  widest  opportunity  for  it,  by  permitting 
the  turning  of  the  management  of  a  party  over  to  its  enemies;  and 
the  courts,  so  far  as  they  have  passed  upon  this  question,  invariably 
hold  that  primary  laws  which  permit  this  to  be  done  are  invalid.  The 
legislature  is  not  compelled  to  legislate  on  the  subject  of  party  nomi- 
nations, but  when  it  assumes  and  attempts  to  do  so,  it  is  in  recogni- 
tion of  the  fact  that  parties  exist,  and  are  necessary  to  the  promotion 
of  the  public  welfare,  and  any  law  which  permits  the  destruction  of 
parties  by  these  means  fails  of  its  purpose  and  is  invalid.  If  my 
interpretation  of  section  13  is  correct,  it  means  that  in  the  present 
instance  the  Democrats  having  nominated  their  candidate  for  senator 
at  the  June  primary,  may  take  part  in  the  nomination  of  a  Repub- 
lican candidate  for  senator  at  the  November  primary,  thus  not  only 
nominating  their  own  candidate,  but  possibly  exerting  a  controlling 
influence  in  the  nomination  of  the  Republican  candidate.  The  in- 
justice of  this  cannot  be  denied.  The  legislature  is  not  required  to 
legislate  regarding  the  organization  of  churches  or  secret  societies, 
or  to  provide  for  their  incorporation  or  management,  but  when  it  does 
so,  it  cannot  provide  that  the  members  of  the  Lutheran  church  shall 
or  may  control  the  management  of  the  Catholic  church,  nor  would 
a  law  permitting  the  Odd  Fellows  to  control  the  affairs  of  the  Free 
Masons  be  sustained. 

This  question  was  passed  upon  by  the  supreme  court  of  California,, 
in  Britton  v.  Board  of  Election  Commrs.,  129  Cal.  337,  61  Pac.  1115,. 
51  L.  R.  A.  115.  It  says:  "Active  political  parties — parties  in  oppo- 
sition to  the  dominant  political  party — are,  as  has  been  said,  essential 
to  the  very  existence  of  our  government.  The  right  of  any  number 
of  men   holding   coninion   political  beliefs   or  governmental   prin(;i[lL» 
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to  ad%-ccate  lueir  views  through  party  organization  cannot  be  denied. 
As  has  been  said:  "Self -preservation  is  an  inherent  right  of  political 
parties,  as  well  as  of  individuals':  Whipple  v.  Broad,  25  Colo.  407, 
55  Pac.  172.  A  law  which  will  destroy  such  party  organization,  or 
permit  it  fraudulently  to  pass  into  the  hands  of  its  political  enemies, 
cannot  be  upheld.  The  procedure  of  political  parties  may  be  regu- 
lated, and  the  wisdom  of  the  legislature  may  well  be  exercised,  in 
devising  methods  to  check  political  corruption  and  fraud;  but  the 
legislature  itself,  under  the  guise  of  regulation,  cannot  be  permitted 
to  throw  open  the  doors  to  these  rery  abuses.  A  law  authorizing,  or 
even  permitting,  the  opponents  of  an  organized  political  party  to 
name  the  delegates  to  the  nominating  convention  of  that  party  would 
not  for  a  moment  be  countenanced.  Yet  that,  in  effect,  is  precisely 
what  the  act  under  consideration  does  permit.  It  provides  that  the 
primary  election  of  all  political  parties  shall  be  held  at  the  same 
time.  To  the  intending  voter  at  such  primary  one  ticket  is  given. 
No  question  may  be  permitted  touching  his  political  afliliations — 
past,  present  or  future.  The  voter  takes  the  ticket,  retires  into  the 
privacy  of  the  booth,  and  there,  secretly,  and  not  in  violation  of  any 
law,  but  in  strict  accordance  with  the  law,  names  such  delegates  as 
he  desires  to  the  political  convention  of  one  or  another  of  the  parties, 
whether  he  is  a  member  of  that  party  or  not,  whether  he  ever  intends 
to  become  such  a  member  or  not.  The  result  is  apparent.  The  con- 
trol of  the  party  and  of  its  affairs,  the  promulgation  and  advocacy 
of  its  principles,  are  taken  from  the  hands  of  its  honest  members, 
and  turned  over  to  the  venal  and  corrupt  of  other  political  parties, 
or  of  none  at  all.  Masquerading  thus  under  the  name  of  one  of  the 
great  political  parties  might  be  a  convention  of  men,  authorized  by 
this  law  to  represent  it,  and  place  upon  the  general  election  ballot, 
as  its  candidates,  those  whom  they  might  select — a  body  of  men 
whose  sole  purpose  might  be  the  disruption  and  destruction  of  the 
party  whose  representatives  this  law  declared  them  to  be.  It  is  ex- 
pressly declared  in  the  Declaration  of  Eights  that  the  enumeration 
tlierein  contained  shall  not  be  construed  to  impair  or  deny  others 
retained  by  the  people.  A  law  which  thus  permits  the  disruption 
and  misrepresentation  of  a  political  party  is  an  innovation  of  these 
reserved  rights."  This  construction  has  been  approved  in  Morrow  v. 
Wipf,  22  S.  D.  146,  115  N.  W.  1124,  and  Rouse  v,  Thompson,  228  111. 
522,  81  N.  E.  1109,  and  I  think  by  other  courts. 

Of  course,  if  the  law  contemplated  the  nomination  of  United  States 
senators  or  the  expression  of  a  preference  by  the  people  as  between 
the  different  candidates  by  voters  of  all  parties,  it  would  present  a 
different  question,  but  that  is  not  the  purpose  of  this  law,  its  pur[iose 
being  to  provide  for  party  nominations,  and  if  my  construction  of 
this  section  is  correct,  the  vice  of  the  law  lies  in  that  it  permits  the 
voters  of  a  party  which  succeeds  in  making  a  nomination  in  June 
to  participate  in  the  nomination  of  a  candidate  representing  a  party 
to  which  they  do  not  belong,  or  with  which  they  do  not  affiliate  in 
November,  for  the  same  position.  Even  if  section  13  does  admit  of 
the  construction  given  it  by  my  associates,  the  meaning  is  so  obscure 
as  to  defeat  the  purpose  of  the  provision  and  thereby  render  it  invalid. 

In  brief,  my  opinion  is  that,  because  the  legislature  has  attempted 
to  regulate  party  primaries  and  nominations,  it  must  do  it  in  a  manner 
which,   with   reasonable  certainty,  prevents   the   participation   of   any 
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but  members  of  a  party  in  its  management  or  nominations;  that  if 
it  has  failed  to  do  so,  or  if  the  language  of  the  act  is  so  involved, 
or  its  meaning  so  obscure,  that  most  men  of  fair  intelligence  vrould, 
on  reading  its  provisions,  fail  to  find  any  method  provided  for  party 
protection,  it  must  fail.  This,  in  my  judgment,  applies  to  that  part 
of  the  law  relating  to  the  November  nominations  of  senatorial  can- 
didates. 

For  these  reasons,  inadequately  expressed,  but  as  fully  discussed 
as  the  brief  time  at  my  command,  before  the  opinion  must  be  filed 
to  render  it  of  any  effect  in  the  coming  election,  will  permit,  I  con- 
clude that  the  provisions  of  chapter  109,  page  151  of  the  Laws  of 
1907,  relating  to  the  vote  for  the  nomination  of  a  candidate  for  United 
States  senator  at  the  same  time  and  place  as  the  general  election  is 
held,  are  invalid,  and,  to  that  extent,  I  dissent. 


In  Passing  upon  the  C<msiitutionality  of  a  Law,  where  parts  thereof, 
riewed  by  themselves,  are  constitutional  and  other  parts  so  viewed 
are  not,  the  latter  may  be  condemned  and  the  former  upheld  if  the 
two  are  separable;  otherwise  not:  Commonwealth  v.  Hana,  195  Mass. 
262,  122  Am.  St.  Bep.  251;  Bonnett  v.  Vallier,  136  Wis.  193,  128  Am. 
St.  Rep.  1061. 

The  Legislature  may  Eegulate  Elections,  but  it  cannot  deny  the  elec- 
tive franchise:   Note  to  Chamberlain  v.  Wood,  91  Am.  St.  Rep.  685. 

The  Sufficiency  of  the  Title  to  Statutes  Within  Constitutional  Require- 
ments is  discussed  in  the  notes  to  Lewis  v.  Dunne,  86  Am.  St.  Rep.  267; 
Crookson  v.  County  Commrs.,  79  Am.  St.  Eep.  456;  Bobel  t.  People, 
64  Am.  St.  Eep.  70. 


McCARTnY      BROTHERS      COMPANY     v.      McLEAN 
COUNTY  FARMERS'  ELEVATOR  COMPANY. 

[18  N.  D.  176,  118  N.  W.  1049.] 

ATTACHMENT — Affidavit  Stating  More  Than  One  Ground. — 

An  affidavit  for  an  attachment,  which  states,  in  the  language  of  the 
statute,  that  the  debtors  "have  sold,  assigned,  transferred,  secreted 
or  otherwise  disposed  of,  or  are  about  to  sell,  assign,  transfer,  secrete 
or  otherwise  dispose  of  their  property  with  intent  to  cheat  or  defraud 
their  creditors,"  states  but  one  ground  for  attachment,  (pp.  759,  760.) 
ATTACHMENT — Grounds. — The  Use  of  the  Disjunctive  Con- 
junction "or"  in  subdivision  4,  section  6938,  Revised  Codes  of  1905, 
is  not  to  connect  two  grounds  for  an  attachment,  but  said  subdivision 
states  one  ground  only  consisting  of  different  phases  of  facts  or  condi- 
tions, intimately  related,  pertaining  to  that  one  ground,  (pp.  759, 
761.) 

(Syllabi  by  the  court.) 

Newton  &  DuUam  and  A.  L.  Briee,  for  the  appellant. 

McCuUoch   &    Gibson    and    S.    E.    Ellsworth,    for   the    re- 
spondent.s. 

"•''  ^MORGAN.   C.  J.     This  is  an   action   for  the  recovery 
of  money  upon  contract,  and  at  the  time  that  the  summons 
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was  issued  a  writ  of  attachment  was  procured,  and  thereafter 
levied  upon  the  property  of  the  defendant,  the  McLean 
County  Farmers'  Elevator  Company,  The  sole  contention  be- 
tween the  parties  on  this  appeal  is  as  to  the  ^''^  sufficiency 
of  the  affidavit  on  which  the  writ  of  attachment  was  issued. 
So  far  as  the  question  in  issue  is  conc<»rned,  the  affidavit  is 
as  follows:  "And  that  the  defendants  have  sold,  assigned, 
transferred,  secreted,  or  otherwise  disposed  of,  or  are  about 
to  sell,  assign,  transfer,  secrete,  or  otherwise  dispose  of,  their 
property,  with  the  intent  to  cheat  or  defraud  their  creditors, 
or  to  hinder  or  delay  them  in  the  collection  of  their  debts." 
The  McLean  County  Farmers'  Elevator  Company  and  P.  J. 
Hester  appeared  in  the  action,  and  moved  to  dissolve  the 
attachment  on  the  ground  ''that  the  said  attachment  was 
improvidently  issued  ....  without  the  filing  of  a  sufficient 
and  proper  affidavit  for  attachment."  After  a  hearing  upon 
said  motion  the  district  court  granted  the  same,  and  vacated 
the  levies  which  had  been  made  under  the  writ.  Subse- 
quently, and  within  the  time  prescribed  by  the  statute,  the 
plaintiff  appealed  to  this  court  from  the  order  vacating  the 
attachment. 

Respondents  contend  that  the  affidavit  states  no  ground  for 
attachment,  for  the  alleged  reason  that  two  distinct  grounds 
are  stated  in  the  affidavit,  and  that  such  distinct  grounds  are 
connected  by  a  disjunctive  conjunction,  which  fact  renders 
the  statements  of  the  affidavit  meaningless  and  inconsistent. 
The  appellant  contends  that  but  one  ground  is  stated  in  the 
affidavit,  and  that  such  ground  is  set  forth  in  literal  compli- ' 
ance  with  the  provisions  of  the  statute.  The  statute  pre- 
scribing what  an  affidavit  for  attachment  shall  state  is  as  fol- 
lows (section  6938,  Revised  Codes  of  1905)  :  *'In  an  action 
on  a  contract  or  judgment  for  the  recovery  of  money  only, 
the  wrongful  conversion  of  personal  property,  or  for  dam- 
ages, whether  arising  out  of  contract  or  otherwise,  the  plain- 
tiff, at  or  after  the  commencement  thereof  may  have  the 
property  of  the  defendant  attached  in  the  following  cases : 
....  (4)  When  the  defendant  has  sold,  assigned,  trans- 
ferred, secreted,  or  otherwise  disposed  of,  or  is  about  to  sell, 
assign,  secrete  or  otherwise  dispose  of  his  property,  with  in- 
tent to  cheat  or  defraud  his  creditors,  or  to  hinder  or  delay 
them  in  the  collection  of  their  debts."  Although  the  author- 
ities do  not  agree  as  to  the  construction  which  statutes  like 
the  one  before  us  should  receive,  we  are  agreed  they  should 
be  construed  so  that  groups  or  classes  of  facts  of  conditions, 
connected  disjunctively  and  placed  under  one  subdivision  as 
grounds  for  an  attachment,  should  be  deemed  but  one  ground 
where  they  relate,  in  a  general  way,  to  one  subject  or  condi- 
tion, or  to  different  phases  of  one  fxenpral  subject,  leading 
to  one  and  the  same  result.     ^''^  In  this  case  the  subject  dealt 
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with  under  subdivision  4  is  the  fraudulent  sale  or  assignment 
or  disposition  of  property  with  fraudulent  intent  as  a  ground 
of  attachment.  Whether  the  defendant  is  about  to  assign  or 
sell,  or  has  assigned  or  sold,  his  property  with  fraudulent 
intent,  it  is  equally  a  ground  for  an  attachment.  Whatever 
the  state  of  the  transaction  contemplated  is,  it  is  equally  a 
;^round  fcr  attachinpnt,  Avhether  the  sale  has  been  consum- 
mated or  is  in  proeer-s  of  completion.  The  result  is  the  same 
as  to  the  fraudulent  character  of  the  transaction.  In  either 
case  it  is  fraudulent,  ana  is  a  ground  for  issuing  an  attach- 
ment writ.  It  is  often  veiy  difficult,  if  not  impossible,  to 
determine  whether  the  fraudulent  scheme  has  been  consum- 
mated, and  that  fact  would  often  render  an  attachment  wholly 
ineffectual  if  the  creditor  must  determine  beforehand  whether 
the  fraudulent  sale  has  been  completed  or  is  in  process  of 
completion.  It  will  be  noticed  that  the  affidavit  is  in  the 
exact  language  of  subdivision  4  of  said  section  6938.  Other 
subdivisions  of  that  section  relate  to  other  grounds  of  attach- 
ment in  the  alternative.  For  instance,  subdivision  2  of  the 
section  states  as  a  ground  of  attachment  that  the  "defend- 
ant has  absconded  or  concealed  himself."  Subdivision  3 
states  as  a  ground  for  attachment  that  the  defendant  "has 
removed,  or  is  about  to  remove,"  his  property.  We  think  it 
therefore  clear  that  it  was  the  legislative  intention  to  make 
the  facts  stated  in  subdivision  4  of  said  section  6938  a  sep- 
arate ground  of  attachment,  and,  when  they  are  stated  in  the 
language  of  the  subdivision,  are  to  be  considered  as  one 
ground  of  attachment  only,  although  stated  disjunctively. 
The  intent  wag,  it  seems  clear  to  us,  to  include  as  one  ground 
of  attachment  a  sale,  or  contemplated  sale,  of  one's  property 
with  fraudulent  intent.  The  disjunctive  conjunction  "or" 
in  such  cases  is  not  meant  to  connect  independent  grounds, 
but  different  phases  of  one  ground. 

Although  there  is  a  wide  discrepancy  in  the  holdings  of  the 
courts  on  this  question  in  different  states  where  the  statutes 
are  like  ours,  we  think  that  the  better  rule  is  stated  as  follows : 
"Where  the  statute,  which  defines  grounds  for  attachment, 
separates  them  into  groups  or  sul)divisions,  an  affidavit  which 
follows  the  language  of  the  statute  in  setting  forth  a  cause 
embraced  by  one  of  the  groups  or  subdivisions  is  sufficient. 
And  though  the  statement  of  the  grounds  for  attachment  be 
made  in  the  alternative  by  the  use  of  the  disjunctive  con- 
junction *or, '  yet,  if  they  are  of  the  same  class  and  ****  char- 
acter, being  the  consummation  of  one  wrongful  act,  the  state- 
ment will  be  deemed  consistent,  and  an  attachment  issued 
thereon  sustained.  Ordinarily,  however,  an  alternative  state- 
ment or  the  averment  of  two  grounds  disjunctively  will  be 
void  for  uncertainty,  as  will  be  shown  in  the  next  succeeding 
section":  Shinn  on   Attachment  and  Garnishment,  sec.   143, 
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p.  237.  In  section  146  the  same  authority  says:  "When  the 
statute  employs  the  disjunctive  conjunction  'or'  in  connect- 
ing phrases,  which,  taken  together,  state  but  one  ground  for 
attachment,  an  affidavit  following  the  words  of  the  statute 
is  not  objectionable.  As,  for  example,  an  averment  that  the 
debtor  'is  converting,  or  is  about  to  convert,  his  property  into 
money,  or  is  otherwise  about  to  dispose  of  his  property  with 

intent,'  etc.,  states  but  one  ground  for  attachment An 

averment  that  the  debtor  has  'absconded  or  concealed  him- 
self,' etc.,  forms  but  one  ground  for  attachment;  and,  where 
it  is  doubtful  whether  he  has  'departed  or  keeps  concealed,' 
the  fact  may  be  alleged  in  the  alternative  form.  The  state- 
ment in  the  affidavit  that  the  plaintiff  has  good  reason  to 
believe  that  the  defendant  has  done,  or  is  about  to  do,  the 
act  complained  of  will  not  invalidate  the  affidavit  when  the 
statute  allows  an  attachment  for  either  case."  In  Waples  on 
Attachment  and  Garnishment,  section  136,  the  rule  is  stated 
as  follows:  "The  use  of  the  disjunctive  is  allowable  in  affi- 
davits, if  the  statute  uses  it  in  such  a  sense  as  to  express  but 
one  ground.  For  instance,  if  the  grounds  are  numbered  in 
the  statute,  and  under  one  number  is  placed  the  ground  'if 
the  debtor  absconds  or  conceals  himself,'  may  not  the  affiant 
swear  that  his  debtor  has  absconded  or  is  concealing  himself? 
It  is,  under  some  circumstances,  the  only  honest  form  of  path 
that  the  plaintiff  can  take  with  regard  to  his  debtors'  dis- 
appearance. When  the  leading  idea  of  a  statute  ground  for 
attachment  is  the  avoidance  of  process  by  absconding,  the 
means  of  avoidance  may  be  sworn  to  in  the  alternative ;  so 
may  incidental  facts  respecting  other  leading  grounds."  In 
Wood  V.  Wells,  2  Bush,  197,  the  court  said:  "In  setting  out 
the  grounds  of  attachment,  the  alternative  word  'or'  is  used; 
but  the  grounds  alleged  are  of  the  same  class  or  character  of 
acts,  and  are  so  intimately  connected  with  the  consummation 
of  the  wrongful  act,  usually  in  such  cases  following  in  quick 
succession,  the  conception  to  carry  it  out,  it  is  most  difficult 
to  know  or  ascertain  when  the  sale  or  disposition  of  the  prop- 
erty, which  is  the  last  act  of  the  drama,  is  accomplished;  and 
the  one  may,  therefore,  and  perhaps  ^**  should  be,  regarded 
as  the  antecedent  of  the  other,  and  the  grounds  may  be  thus 
stated  to  guard  against  an  error  as  to  how  the  fact  is.  But 
even  if  it  be  taken  as  the  statement  of  two  grounds  of  attach- 
ment in  the  alternative,  it  must  be  regarded  as  sufficient. 
The  appellant  could  neither  be  surprised  nor  prejudiced  by 
the  grounds  being  thus  stated."  In  Klenk  v.  Sehwalm,  19 
Wis.  111.  the  court  said:  "These  causes  for  an  attaehmont, 
it  is  insisted,  are  repugnant  and  inconsistent,  because  it  is 
argued  that,  if  a  man  has  assicrned,  disposed  of,  or  rcnKived 
his  property  with  intent  to  defraud  his  creditors,  there  is  no 
reason  for  saying  tliat  he  is  about  to  do  it.     The  statute  al- 
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lows  an  attachment  for  several  causes,  one  of  which  is  'that 
the  defendant  has  assigned,  disposed  of,  or  concealed,  or  is 
about  to-'assign,  dispose  of,  or  conceal,  any  of  his  property 
with  intent  to  defraud  his  creditors.'  It  is  impossible,  fre- 
quently, for  a  creditor  to  ascertain  whether  a  debtor  has 
actually  consummated  a  fraudulent  transfer  of  his  property 
or  whether  he  is  about  to  do  so,  and  therefore  the  legislature 
has  made  these  one  ground  for  an  attachment.  Fraudulent 
sales  are  generally  secret,  *and  it  may  be  very  difficult  to  say 
at  a  given  moment  whether  they  are  fully  accomplished  or 
not.'  And  when  regard  is  had  to  the  manner  in  which  the 
legislature  has  enumerated  the  different  cases  in  which  the 
attachments  may  issue,  there  can  be  no  doubt  that  the  sec- 
ond subdivision  of  section  2  (Rev.  Stats.  1858,  c.  130)  was 
considered  as  constituting  in  fact  one  ground  or  cause  of 
attachment."  The  following  authorities  sustain  the  princi- 
ple laid  down  by  the  cases  from  which  the  foregoing  quota- 
tions are  taken:  3  Ency.  of  PI.  &  Pr.,  pp.  24,  25;  4  Drake  on 
Attachment,  seo.  102;  Cyc,  p.  505;  Tessier  v.  Englehart,  18 
Neb.  167,  24  N.  W.  734;  Winner  v.  Kuehn,  97  Wis.  394,  72 
N.  W.  227;  McCraw  v.  Welch,  2  Colo.  284;  Coleman  v.  Ted- 
dlie,  106  La.  192,  30  South.  99;  Cook  v.  Burnham,  3  Kan. 
App.  27,  44  Pac.  447;  Penniman  v.  Daniel,  90  N.  C.  154; 
Howard  v,  Oppenheimer,  25  Md.  350;  Dawley  v.  Sherwin, 
5  S.  D.  594,  59  N.  W.  1027;  Parsons  v.  Stockbridge,  42 
Ind.  121;  Conrad  v.  McGee,  9  Yerg.  428;  Irvin  v.  Howard, 
37  Ga.  18 ;  Johnson  v.  Emery,  31  Utah,  126,  86  Pac.  869,  11 
Ann.  Cas.  23. 

In  ruling  that  the  affidavit  stated  more  than  one  ground 
for  attachment,  the  trial  court  erred.  Order  reversed  and 
cause  remanded  for  further  proceedings. 

All  concur. 

An  Affidavit  for  Attachment  is  Fatally  Defective,  as  being  in  tlie  dis- 
junctive, where  it  states  that  the  "defendant  is  a  foreign  corporation 
or  a,  nonresident  of  the  county":  Note  to  Miller  v.  White,  76  Am.  St. 
Eep.  802.  An  affidavit  that  defendant  has  disposed  of  his  property 
"or  any  part  thereof,"  or  is  about  to  do  so  with  intent  to  defraud, 
etc.,  is  also  insufFicient  to  support  an  attachment,  for  the  reason  that, 
if  false,  periury  cannot  be  assigned  thereon:  Note  to  Collins  v.  Stan- 
ley, 123  Ami:  St.  Eep.  1040. 
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CHRISTIANSON  v.  HUGHES. 

[18  N.  D.  282,  122  N.  W.  384.] 

MECHANIC'S  LIEN— Property  of  Wife— Contract  by  Hus- 
band. — Where  a  husband,  without  the  consent  and  against  the  pro- 
tests of  the  wife,  contracts  for  and  purchases  material  to  paint  a 
dwelling-house  on  land  owned  by  the  wife,  who,  having  no  knowledge 
of  where  he  purchased  the  materials,  did  not  give  notice  of  her  objec- 
tion to  the  improvements  on  the  dwelling-house  to  the  party  who  fur- 
nished said  materials,  the  materialman,  under  the  evidence  in  this 
rasp,  acquires  no  lien  under  section  6237  of  said  Bevised  Codes  of 
1905  for  the  materials  furnished,  (pp.  765,  767.) 
(Syllabus  by  the  court.) 

Turner  &  Wright,  for  the  appellant. 

Pierce,  Tenneson  &  Cupler,  for  the  respondent. 

2S2  CARMODY,  J.  This  case,  which  was  brought  for  the 
foreclosure  of  a  mechanic's  lien,  is  in  this  court  for  trial  de 
novo.  The  complaint  alleges  that  the  defendant  is  the 
owner  of  the  premises  against  which  the  plaintiff  seeks  to 
establish  a  lien,  and  also  the  making  of  the  contract,  on 
May  15,  1906,  with  one  D.  E.  Hughes,  the  husband  ^sa  <,f 
the  defendant,  under  which  the  plaintiff  was  to  furnish  cer- 
tain materials  for  the  construction,  alteration  or  repair  of 
a  certain  building,  situate  upon  land  belonging  to  the  de- 
fendant, which  was  then  occupied  by  the  said  D.  E.  Hughes 
and  the  defendant  as  a  dwelling-house.  It  alleges  that 
between  May  15,  1906.  and  June  29,  1906,  at  the  request  of 
the  said  D.  E.  Hughes,  and  by  and  Avith  consent  of  the 
defendant,  the  plaintiff  sold  and  delivered  to  the  said  D.  E. 
Hughes  building  materials  of  the  value  of  seventy-seven 
dollars  and  ten  cents.  It  further  alleges  that  said  materials 
were  furnished  for,  and  were  used  in  and  upon,  the  construc- 
tion, alteration  or  repair  of  said  dwelling-house,  and  by 
and  with  the  consent  of  the  said  defendant.  The  answer 
puts  in  issue  every  material  allegation  of  the  complaint, 
except  that  defendant  admits  her  ownership  of  the  premises 
in  dispute,  and  that  the  same  constitute  the  homestead  of 
herself  and  husband.  The  case  was  tried  to  the  court  with- 
out a  jury,  and  resulted  in  a  personal  judgment  in  favor 
of  the  plaintiff,  and  against  the  defendant,  for  the  sum  of 
one  hundred  and  twenty-two  dollars  and  two  cents  damages 
and  costs,  adjudging  a  lien  therefor  upon  the  premises  in 
controversy,  and  directing  the  foreclosure  thereof.  The 
personal  judgment  was  rendered  inadvertently. 

The  plaintiff"  established  at  the  trial  that  he  sold  to  D.  E. 
Hughes  paint,  oil,  white  lead,  and  other  material  used  in 
painting  the  said  dwellinir-house.  and  states  the  circum- 
iitauees  as  follows:  D.  E.  Iluglies,  on  or  about  May  15,  1906, 
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came  into  the  store  of  plaintiff  and  said:  "Lars,  I  want  to 
get  some  paint  to  paint  my  house,  and  as  soon  as  I  get 
througfi,  I  will  come  in  and  give  you  a  check  for  it."  The 
plaintiff  further  testified  that  D.  E.  Hughes  at  one  time 
was  running  a  wagon-shop  in  Fargo,  and  that  he  purchased 
from  plaintiff  paints  and  varnishes  for  painting  buggies, 
also  paint  the  year  before  to  prime  his  house,  and  that  he 
paid  for  them.  The  testimony  further  shows  that  ten  dol- 
lars' worth  of  the  paint  was  sufficient  to  paint  the  house 
one  coat;  that  D.  E.  Hughes  was  sent  to  the  insane  asylum 
on  the  twenty-second  day  of  June,  1906;  that  after  his  in- 
carceration in  the  asylum  the  defendant  got  Mr.  Nelson,  a 
painter  in  Fargo,  to  paint  the  house  one  coat,  and  that  the 
paint  then  used  cost  less  than  nine  dollars.  This  last- 
mentioned  painting  was  necessary,  on  account  of  the  con- 
dition of  the  building  after  the  painting  done  by  D.  E. 
Hughes  with  the  materials  he  purchased  from  plaintiff. 
The  plaintiff  does  not  claim  to  have  ever  had  any  conver- 
sation, understanding  or  agreement  with  defendant  on  the 
subject.  He  relies  ^**^  solely  upon  the  implied  consent  on 
her  part  to  use  the  materials  upon  her  house,  and  to  the 
furnishing  of  them  by  the  plaintiff.  Defendant  testified 
that  she  never  consented  to  the  use  of  the  materials,  or  of 
the  purchase  of  them  for  her  house.  She  several  times  pro- 
tested to  her  husband  against  painting  the  house  with  these 
materials.  She  told  him  he  had  painted  the  house  the  year 
before,  and  that  it  did  not  need  painting,  and  that  they 
could  not  afford  it.  She  did  not  know,  she  never  knew, 
where  D.  E.  Hughes  was  procuring  the  paint.  He  had 
money  with  which  he  could  have  paid  for  the  paint.  He 
said  he  was  paying  for  it.  She  never  received  any  notice 
from  plaintiff  that  he  was  extending  credit  for  the  materials. 
She  testified  that  D.  E.  Hughes  bought  paint  all  his  life,  and 
she  never  paid  any  attention  to  it.  She  did  not  know  where 
he  bought  it,  or  who  furnished  the  paint  the  year  before. 
Slie  did  not  give  notice  to  the  plaintiff  of  her  objection  to 
his  furnishing  the  materials.  The  alleged  lien  was  duly  filed 
on  the  twenty-seventh  day  of  September,  1906. 

Section  6237,  Revised  Codes  of  1905,  is  as  follows:  "Any 
person  who  shall  perform  any  labor  upon  or  furnish  any 
materials,  machinery  or  fixtures  for  the  construction  or  re- 
pair of  any  work  of  internal  improvement  or  for  the  erect- 
ing, alteration  or  repair  of  any  buildings  or  other  structures 
upon  land,  or  in  making  any  other  improvements  thereon, 
including  fences,  sidewalks,  paving,  wells,  trees,  grades, 
drains  or  excavations  under  a  contract  with  the  owner  of 
such  land,  his  agent,  trustee,  contractor  or  subcontractor, 
or  with  the  consent  of  such  owner,  shall  upon  complying 
with  the  provisions  of  this  chapter  have  ....  a  lien  upon 
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such  building,  erection  or  improvement  and  upon  the  land 
belonging  to  such  owner The  owner  shall  be  pre- 
sumed to  have  consented  to  the  doing  of  any  such  labor  or 
making  of  any  such  improvement,  if  at  the  time  he  had 
knowledge  thereof,  and  did  not  give  notice  of  his  objec- 
tion thereto  to  the  person  entitled  to  the  lien."  The  case 
must  turn  largely  upon  the  construction  to  be  placed  upon 
said  section  6237  of  the  Revised  Codes  of  1905.  It  is 
not  claimed,  on  the  part  of  the  plaintiff,  that  he  had  at  any 
time,  either  directly  or  indirectly,  any  contractual  relation 
with  the  defendant,  or  that  her  husband  was  either  the 
agent,  trustee,  contractor  or  subcontractor  of  the  defendant. 
He  admits  that  his  contract  was  with  D.  E.  Hughes,  the  hus- 
band of  the  defendant,  alone.  He  claims,  however,  that  the 
defendant,  having  had  actual  knowledge  that  the  improve- 
ments ^*^  were  being  made,  and  having  failed  to  give  the 
notice  required  by  said  section  6237,  must  be  held  to  have 
impliedly  consented  to  the  furnishing  of  the  materials.  He 
contends  that  this  is  the  construction  placed  upon  similar 
statutes,  and  cites  a  large  number  of  eases  to  sustain  his 
contention.  An  examination  of  these  cases  shows  that  they 
were  decided  under  statutes  unlike  ours.  Section  3509, 
Revised  Laws  of  Minnesota  of  1905,  as  far  as  material  here, 
reads  as  follows:  "But  any  person  who  has  not  authorized 
the  same  may  protect  his  interest  from  such  liens  by  serving 
upon  the  persons  doing  the  work  or  otherwise  contributing 
to  such  improvement,  within  five  days  after  knowledge  thereof, 
written  notice  that  the  improvement  is  not  being  made  at  his 
instance,  or  by  posting  like  notice  and  keeping  the  same 
posted  in  a  conspicuous  place  on  the  premises."  The  me- 
chanic's lien  statutes  of  California  and  Oregon  are  practically 
the  same  as  the  statutes  of  Minnesota  as  far  as  giving  notice 
is  concerned.  In  some  of  the  other  states  the  statutes  require 
the  owner  to  file  notice  of  his  objection  in  the  office  of  the 
county  clerk. 

In  Wheaton  v.  Berg,  50  Minn.  525,  52  N.  W.  926,  the  de- 
fendant Nilson  sold  a  vacant  lot  to  defendant  Berg,  the  pur- 
chase price  to  be  paid  within  ninety  days.  The  sale  contract 
did  not  provide  for  the  erection  of  a  building,  but  provided 
that  in  case  of  nonperformance  by  the  vendee  "all  the  im- 
provements on  said  premises  or  which  may  be  made  thereon" 
should  become  the  property  of  the  vendor.  Berg  erected  a 
house  upon  the  premises.  It  was  found  as  a  fact  by  the  court 
that  he  purchased  the  lot  for  that  purpose,  and  that  Nilson 
knew  this  when  he  contracted  to  sell;  that  he  knew  that  the 
house  was  being  constructed  from  the  time  when  the  buihiing 
operations  were  commenced,  and  that  he  never  made  any 
objections  thereto.  Neither  did  he  post  any  notice  on  the 
premises,    as    required    hy    said    .section    3509    hereinbefore 
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quotod.  Held,  that  the  parties  who  performed  labor  on  said 
dwi'lling-hoiise,  or  furnished  material  therefor,  were  entitled 
to  lien^  on  the  premises.  In  Harlan  v.  Stufflebeem,  87  Cal. 
508.  25  Pac.  686,  the  court  found  that  the  owners  of  the  land 
knew,  at  the  time  of  the  construction  of  the  buildings,  and  of 
all  the  terms  and  conditions  of  the  contract  between  Stuffle- 
beem and  the  plaintiffs  at  the  time  it  was  made,  and  also  that 
on  the  completion  of  the  work,  he  had  made  a  payment  to  the 
plaintiff's  on  account  thereof.  The  other  cases  cited  by  plain- 
tiff hold  that,  where  the  owner  of  the  land  has  knowledge  of, 
and  consents  to  the  ^^^  performance  of,  the  labor  and  the 
furnishing  of  the  material  by  the  lien  claimants  under  a  con- 
tract with  a  person  other  than  the  owner,  the  parties  so  per- 
forming labor  and  furnishing  materials  are  entitled  to  liens. 
Plaintiff  does  not  claim  that  defendant  had  any  knowledge 
that  he  was  furnishing  materials  which  were  used  on  her 
house.  He  relies  solely  upon  the  fact  of  her  knowledge  that 
the  house  was  being  painted,  her  knowledge  of  the  improve- 
ments, as  sufficient  to  charge  her  with  the  duty  of  as<3ertaining 
the  further  fact  that  plaintiff  was  furnishing  materials,  for 
such  improvements,  and  giving  him  notice  of  her  objection 
thereto.  This  we  do  not  think  is  the  correct  construction  of 
said  section  6237.  If  it  is,  D.  E.  Hughes  could  have  procured 
the  materials  from  several  different  persons,  or  could  have 
had  them  shipped  from  a  foreign  state,  and  the  defendant 
would  have  had  to  hunt  up  the  different  parties  supplying 
the  materials,  or,  if  they  were  shipped  from  a  foreign  state, 
find  out  who  shipped  them,  and  give  the  proper  party  notice 
that  she  objected  to  the  making  of  the  improvement.  Such 
we  do  not  think  was  the  intention  of  the  legislature  in  passing 
the  law.  In  the  case  at  bar  the  defendant  never  consented 
to  the  improvement  being  made,  or  to  the  furnishing  of  the 
materials  therefor  by  plaintiff,  or  any  other  person.  She 
objected  to  the  improvements;  her  husband  was  not  her 
agent;  the  contract  was  not  made  by  her,  or  in  her  behalf, 
and  she  agreed  to  none  of  the  terms,  conditions  or  agreements 
thereof.  She  believed  her  husband  to  be,  and  he  was  in  fact, 
financially  able  to  pay  for  the  materials,  and  had  in  fact 
bought  paint  from  plaintiff  for  a  number  of  j^ears.  and 
always  paid  for  it.  She  did  nothing  to  mislead  the  plaintiff. 
If  her  husband  could  be  allowed  to  encumber  the  estate  of  the 
defendant,  against  her  will  and  protest,  such  rights  in  her 
separate  property  granted  to  her  by  law  would  be  of  little 
value,  and  the  husband  could  readily,  and  in  this  manner, 
contract  her  estate  away,  and  bring  her  to  financial  ruin. 
Vnder  the  circumstances,  in  this  case  to  allow  a  lien,  and  thus 
permit  her  to  be  stripped  of  the  title  to  her  estate,  and  po.ssi- 
bly  deprive  her  of  a  shelter  for  herself  and  family,  would  be 
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contrary  to  equity  and  subversive  of  that  protection  which 
the  law  intended  should  be  thrown  around  her  separate  estate. 

"VVe  do  not  think  it  necessary  to  pass  upon  the  contention  of 
appellant  that  the  presumption  mentioned  in  said  section  6237 
is  a  rebuttable  one,  as  it  has  not  application  to  the  facts  in 
this  case.  We  **''  think  such  presumption  only  applies 
where  the  owner  of  the  premises  has  such  knowledge  of  the 
performance  of  the  labor  and  the  furnishing  of  the  materials 
as  would,  by  her  silent  acquiescence  in  such  improvements, 
create  an  estoppel  against  her  right  to  claim  a  want  of  con- 
sent. In  the  case  at  bar  defendant  evidently  did  everything 
within  reason  in  the  way  of  protesting  against  the  making  of 
such  improvement.  She  did  not  protest  to  plaintiff  against 
furnishing  the  paint,  but  this  was  not  required,  as  she  had 
no  knowledge  that  he  was  furnishing  the  same ;  and,  in  view 
of  this  fact,  it  would  be  a  manifestly  unreasonable  construc- 
tion of  the  statute  to  require  her  to  seek  him  out  in  order 
to  give  him  notice  of  her  objection. 

Section  3314  of  the  statutes  of  Wisconsin  of  1898,  as  far 
as  material  here,  reads  as  follows:  "Shall  also  attach  to  and 
be  a  lien  upon  the  real  property  of  any  person  on  whose 
premises  such  improvements  are  made,  such  owner  having 
knowledge  thereof  and  consenting  thereto."  Section  3314, 
supra,  is  nearer  like  section  6237  of  the  Revised  Codes  of 
1905  than  the  mechanic's  lien  statutes  of  any  of  the  states  in 
which  the  cases  cited  by  respondent  were  decided.  We  be- 
lieve that  no  case  can  be  found  in  which  a  lien  was  upheld 
under  facts  similar  to  those  in  the  case  at  bar.  In  most  of 
the  cases  cited  by  respondent  the  owner  not  only  had  knowl- 
edge of  the  facts,  but  expressly  consented  to  the  improvements 
being  made :  North  v.  La  Flesh,  73  Wis.  520,  41  N.  W.  633 ; 
Edwards  &  McCulloch  Lumber  Co.  v.  Mosher,  88  Wis.  672,  60 
N.  W.  264.  In  the  following  cases  it  has  been  held  that  a 
party  performing  labor  or  furnishing  material  for  improve- 
ments on  land,  under  a  contract  with  a  person  not  the  owner, 
was  not  entitled  to  a  lien :  Coorsen  v.  Ziehl,  103  Wis.  381,  79 
X.  W.  562:  Huntly  v.  Holt,  58  Conn.  445,  20  Atl.  469,  9  L. 
R.  A.  Ill ;  De  Klyn  v.  Gould,  165  N.  Y.  287,  80  Am.  St.  Rep. 
719,  59  N.  E.  95. 

In  Coorsen  v.  Ziehl,  103  Wis.  381,  79  N.  W.  562,  the  court, 
seeking  through  Justice  Bardeen,  said:  "The  proof  is  that  she 
[the  wife]  was  not  consulted  before  the  contracts  were  made, 
and  that  she  did  not  in  any  way  sanction  or  direct  the  work 
as  it  progressed.  She  lived  in  the  building  with  her  husband, 
and  undoubtedly  knew  of  the  work  as  it  progressed,  and  from 
these  facts  it  is  argued  that  she  is  brought  within  the  terms 
of  section  3314."  He  then  cites  cases  relied  upon  by  counsel 
for  the  plaintiff,  and  continues:  "But  there  is  a  clear  distinc- 
tion between  these  cases  and  the  case  at  bar.     In  each  case 
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*®*  there  was  proof  of  the  express  consent  of  the  owner  to 
the  erection  of  the  building  upon  which  the  lien  was  claimed. 
Here  there  is  not  such  proof Consent  cannot  be  in- 
ferred ftom  mere  silence  under  these  circumstances."  In 
Huntly  V.  Holt,  58  Conn.  445,  20  Atl.  469,  9  L.  R.  A.  Ill,  the 
court  said:  ** Consent  means  the  unity  of  opinion;  the  accord 
of  minds;  to  think  alike;  to  be  of  one  mind.  Consent  involves 
the  presence  of  two  or  more  persons,  for  without  at  least  two 
persons  there  cannot  be  a  unity  of  opinion  or  an  accord  of 
minds,  or  any  thinking  alike."  When  the  statute  uses  the 
words  "by  the  consent  of  the  owner  of  the  land,"  it  means 
that  the  person  rendering  the  service  or  furnishing  the  ma- 
terials and  the  owner  of  the  land  on  which  the  building  stands 
must  be  of  one  mind  in  respect  to  it."  In  De  Klyn  v. 
Gould,  165  N.  Y.  287,  80  Am.  St.  Rep.  719,  59  N.  E.  95,  the 
court  said:  "Mere  acquiescence  in  the  erection  or  alteration 
with  knowledge  is  not  sufificient  evidence  of  the  consent  which 
the  statute  requires.  There  must  be  something  more.  Con- 
sent is  not  a  vacant  or  neutral  attitude  in  respect  of  such 
material  interest  to  the  property  owner.  It  is  affirmative  in  its 
nature.  It  should  not  be  implied  contrary  to  the  obvious  truth, 
unless  upon  equitable  principles  the  owner  should  be  estopped 
from  asserting  the  truth":  See,  also,  Clark  v.  North,  131 
Wis.  599,  111  N.  W.  681,  11  L.  R.  A.,  N.  S.,  764,  11  Ann. 
Cas.  1080,  and  McClintock  v.  Criswell,  67  Pa.  183.  True,  the 
mechanic's  lien  statutes  of  Wisconsin  and  other  states  do  not 
contain  the  presumption  mentioned  in  section  6237 ;  but,  as 
hereinbefore  stated,  we  think  this  presumption  has  no  appli- 
cation to  the  facts  in  the  case  at  bar. 

The  trial  court  will  reverse  its  judgment,  and  enter  judg- 
ment dismissing  the  complaint  herein. 

Fisk  and  Ellsworth,  JJ.,  concur;  Morgan,  C.  J.,  not  par- 
ticipating. 

SPALDING,  J.,  Concurring  Specially.  I  concur  in  the 
reversal  but  not  for  the  reasons  given  by  my  associates.  They 
work  a  judicial  repeal  of  the  statute  applicable,  to  which  I 
cannot  assent. 


A  Mechanics  Lien  cannot  he  Created  upon  the  Land  of  a  Married 
Wom<in  under  a  contract  with  her  husband  alone,  acting  merely  for  him- 
self: Eust-Owen  Lumber  Co.  v.  Holt,  60  Neb.  80,  83  Am.  St.  Rep. 
512,  and  note  thereto  discussing  mechanics'  liens  on  the  separate  prop- 
erty of  married  women. 
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HANSON  V.  GREAT  NORTHERN  RAILWAY  COMPANY. 

[18  N.  D.  324,  121  N.  W.  78.] 

CABRIEBS — Conflict  of  Laws — Place  of  Contract. — A  contract 
entered  into  for  carriage  of  freight  from  a  point  in  one  state  to  a 
point  in  another  state  will,  in  the  absence  of  proof  of  a  contrary 
intention,  be  governed  by  the  law  of  the  place  where  the  contract  was 
entered  into.     (p.  770.) 

CARRIERS — Conflict  of  Ijaws — Contract  Against  Public  Policy. 
Where,  however,  such  contract  is  against  the  established  public  policy 
of  this  state,  it  will  not  be  enforced  by  our  courts,     (p.  770.) 

EVIDENCE — Presumption  as  to  Law  of  Other  States. — In  the 
absence  of  proof  to  the  contrary,  the  presumption  prevails  that  the 
common  law  is  in  force  in  a  foreign  jurisdiction,     (p.  770.) 

CARRIERS — Limitation  of  Liability  for  Freight. — By  statute 
in  this  state  a  common  carrier  may,  by  special  contract  signed  by 
the  consignor  or  consignee,  limit  or  modify  its  common-law  liability, 
except  that  it  cannot  exonerate  itself  from  liability  for  loss  or  dam- 
age resulting  from  the  negligence,  fraud  or  willful  wrong  of  itself 
or  servants.  Prior  to  the  enactment  of  chapter  57,  page  83,  Laws  of 
1907,  it  was  lawful  by  special  contract,  when  signed  by  the  consignor 
or  consignee,  to  exonerate  such  carrier  from  liability  except  for  its 
or  its  servants'  gross  negligence,  fraud  or  willful  wrong,  (pp.  770, 
772.) 

CARRIERS — Stipulation  as  to  Value  of  Freight. — Such  special 
contract  will  not  be  enforced  except  when  fairly  entered  into  and 
when  just  and  reasonable  in  the  eye  of  the  law.  Stipulations  fixing 
a  mere  arbitrary  valuation  upon  goods  for  the  sole  purpose  of  limit- 
ing the  carrier's  liability  in  case  of  loss  or  damage  are  not  just  and 
reasonable  in  the  eye  of  the  law.     (pp.  773,  777.) 

CARRIERS — Stipulation  as  to  Value  of  Freight. — Whether  the 
carrier  may  by  special  contract  fixing  the  value  of  goods  for  ship- 
ment, when  fairly  made,  limit  or  restrict  its  liability  for  negligence 
to  the  value  thus  agreed  upon,  is  not  determined,     (p.  777.) 

CARRIERS — Stipulation  as  to  Value  of  Freight. — Tested  by 
the  foregoing  rules,  the  special  contract  in  the  case  at  bar,  which 
fixes  the  value  of  the  household  goods  at  five  dollars  per  hundred- 
weight, is,  for  reasons  stated  in  the  opinion,  contrary  to  the  public 
policy  of  this  state,  and  hence  will  not  be  enforced  here.  (pp.  777, 
778.) 

(Syllabi  by  the  court.) 

Murphy  &  Duggan,  for  the  appellant. 
Frich  &  Kelly,  for  the  respondent. 

327  FISK,  J.  Plaintiff  had  judgment  in  the  court  below 
pursuant  to  a  verdict  directed  by  the  court,  and  this  appeal 
is  from  such  judgment  and  from  an  order  denying  defend- 
ant's motion  for  judgment  notwithstanding  the  rerdict  or  for 
a  new  trial. 

The  facts  are  not  seriously  in  dispute,  and  are  substantially 
as  follows:  Plaintiff,  being  the  owner  of  certain  hoasehold 
goods,  a  list  of  which  appears  in  the  complaint,  had  the  same 
taken  from  his  home  in  Minneapolis  by  Boyd  Storage  and 
Transfer  Company,  and  by  them  packed  and  crated  for  ship- 
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ment  and  shipped  to  him  at  Tolna,  North  Dakota.  He  paid 
them  a  lump  sum  of  twenty-three  dollars  for  packing,  haul- 
in<^,  shipping  and  freight  charges.  The  storage  company's 
drayman  delivered  the  goods  to  the  Minneapolis  freight-house 
of  the  defendant  for  shipment  to  Hanson  at  Tolna.  The 
goods  were  weighed,  weighing  fifteen  hundred  and  forty 
pounds  as  packed.  Anderson,  the  teamster  for  the  Boyd 
company,  caused  the  shipment  to  be  made  in  the  name 
of  Boyd  Transfer  and  Storage  Company,  as  consignor,  to  T. 
M.  Hanson,  as  consignee.  At  that  time  the  regular  freight 
rate  on  goods  of  this  class  from  Minneapolis  to  Tolna  was 
one  and  one-half  times  first  class,  or  one  dollar  and  forty- 
one  cents  per  one  hundred  pounds.  Defendant  also  had  a 
special  western  rate,  called  the  "emigrants'  movable  rate," 
from  Llinneapolis  and  other  specified  points  to  North  Dakota, 
on  household  goods  of  intending  settlers,  when  the  shipment 
is  made  at  the  ^^®  owner's  risk,  and  at  a  declared  valuation 
of  five  dollars  per  one  hundred  pounds;  this  rate  being  only 
thirty-five  cents  per  one  hundred  pounds.  The  goods  were 
shipped  at  the  declared  valuation  of  five  dollars  per  one 
hundred  pounds,  and  at  the  rate  of  thirty-five  cents  per  hun- 
dred-weight. In  addition  to  the  ordinary  freight  receipt,  a 
special  contract  was  prepared  by  defendant's  agent  and  exe- 
cuted by  Anderson,  the  drayman,  which  special  contract  is 
hereafter  set  out  in  full.  Plaintiff  proved  a  failure  on  de- 
fendant's part  to  deliver  the  goods,  and  seeks  to  recover  for 
breach  of  the  contract  of  shipment,  alleging  the  value  of  the 
goods  to  be  seven  hundred  and  eighty-two  dollars  and  sixty- 
seven  cents  instead  of  seventy-seven  dollars,  the  value  declared 
in  the  special  contract.  At  the  close  of  the  trial,  defendant 
tendered  judgment  for  seventy-seven  dollars,  and  the  trial 
court,  on  plaintiff's  motion,  directed  a  verdict  for  seven  hun- 
dred and  fifty-nine  dollars  and  seventy-seven  cents,  being  the 
actual  value  testified  to  by  plaintiff. 

Appellant's  counsel  have  assigned  numerous  alleged  errors 
of  law  which  they  ask  this  court  to  review,  but  it  will  not  be 
necessary  to  notice  them  in  detail.  As  we  view  the  questions 
involved,  they  may  be  classified  into  three  propositions,  as 
follows:  (1)  Is  plaintiff  legally  bound  by  the  action  of  the 
Boyd  Transfer  and  Storage  Company  through  its  employee, 
Anderson,  in  entering  into  the  special  contract  limiting  the 
common  carrier's  liability?  (2)  Conceding  Anderson's  im- 
jtlied  authority  to  make  the  same,  is  said  special  contract 
valid?  (3)  Under  the  facts,  has  defendant  forfeited  its 
right  to  rely  upon  and  enforce  the  provisions  of  such  special 
contract? 

If  the  second  proposition  is  decided  in  the  negative,  such 
doL'isiun  will  obviate  the  necessity  of  passing  upon  the  otliL'r 
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propositions.  Hence,  we  will  proceed  to  consider  the  validity 
of  this  special  contract.  The  same  was  entered  into  in  the 
state  of  Minnesota,  and,  under  the  wei^rht  of  authority,  is 
governed  by  the  law  of  that  state :  Liverpool  &  G.  W.  Steam 
Co.  V,  Phoenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  Rep.  469, 
32  L.  ed.  788,  and  numerous  other  eases  cited  in  note  on 
pages  125,  126,  88  Am.  St.  Rep.  Notwithstanding  this  fact, 
however,  we  understand  the  rule  to  be  that  the  same  will  not 
be  given  effect  in  the  courts  of  this  state  if  it  is  against  the 
established  public  policy  here:  11  Current  Law,  529,  citing 
Carter  v.  Southern  R.  Co.,  3  Ga.  App.  34,  59  S.  E.  209; 
Atlanta  etc.  R.  Co.  v.  Broome,  3  Ga.  App.  641.  60  S.  E.  355; 
International  etc.  R.  Co,  v.  Van  Devanter,  48  Tex,  Civ.  App. 
366,  107  S,  W.  560,  It  does  not  appear  that  a  statute  exists 
in  Minnesota  relating  to  the  right  of  a  common  carrier  to  limit 
its  common-law  liability  in  case  of  loss  or  damage  to  property 
in  its  custody,  ^^®  Hence  it  is  presumed  that  the  common- 
law  rule  is  in  force  there :  Rev.  Codes  1905,  sec.  7317,  subd. 
41.  What  is  the  public  policy  in  North  Dakota  with  refer- 
ence to  such  contracts? 

In  many  jurisdictions  it  is  necessary'  to  look  to  the  decisions 
of  the  courts  to  ascertain  its  public  policy,  as  they  have  no 
legislative  declaration  with  reference  thereto.  Not  so  here, 
as  the  legislature  has  seen  fit  to  settle  the  question  by  express 
statute :  See  chapter  59  of  the  Civil  Code,  being  sections  5672 
to  5701.  inclusive.  Revised  Codes  of  1905.  Section  5677  pro- 
vides: "The  obligation  of  a  common  carrier  cannot  be  limited 
by  general  notice  on  his  part  but  may  be  limited  by  special 
contract."  The  next  section  provides:  "A  common  carrier 
cannot  be  exonerated  by  any  agreement  made  in  anticipation 
thereof  from  liability  for  the  gross  negligence,  fraud  or  will- 
ful wrong  of  himself  or  his  servant."  -This  section  was 
amended  in  1907  by  eliminating  the  word  "gross":  See  Laws 
1907,  c.  57,  p.  83.  Such  amendment  is  not  material,  however, 
as  plaintiff's  cause  of  action  arose  prior  to  its  enactment. 
And  the  following  section  provides:  "A  passenger,  consignor 
or  consignee  by  accepting  his  ticket,  bill  of  lading  or  written 
contract  for  carriage  "with  knowledge  of  its  terms,  assents  to 
the  rate  of  hire,  the  time,  place  and  manner  of  delivery 
therein  stated.  But  his  as.sent  to  any  other  modification  of 
the  carrier's  rights  or  obligations  contained  in  such  instru- 
ment can  only  be  manifested  by  his  signature  to  the  same." 
These  sections  were  taken  from  the  original  Field  Civil  Code, 
and  were  intended  to  provide  a  settled  rule  of  construction 
upon  this  subject,  the  decisions  respecting  which  were  there- 
tofore apparently  in  hopeless  conflict.  As  said  by  Chiof  Jus- 
tice Tripp  in  Hartwell  v.  Northern  P.  E.  Co.,  5  Dak.  473. 
41  N.  W.  735,  3  L.  R.  A.  342:  "The  deci.sions  of  the  courts 
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have  varied,  and  are  nov7  conflicting,  as  to  whether  the  com- 
mon-law liability  of  the  carrier  may  be  limited  :  (1)  By  notice 
brought  home  to  the  party;  (2)  by  special  acceptance  of 
goods  for  carriage;  (3)  by  express  contract  between  the  par- 
ties. There  is  much  diversity  of  opinion  of  the  courts  how 
far  such  liability  may  be  restricted  or  limited  on  grounds  of 
public  policy.  Our  statute  has  aimed  to  settle  these  conflict- 
ing decisions."  After  quoting  the  foregoing  sections,  the 
opinion  continues:  Section  1263  (section  5679,  Revised  Codes 
of  1905),  supra,  supplements  and  mates  clear  section  1261 
(section  5677,  Revised  Codes  of  1905).  Section  1261  is 
founded  upon  the  common-law  doctrine  as  announced  by  Jus- 
tices Bronson  and  Cowan  in  HoUister  v.  Nowlen,  ^^®  19 
Wend.  234,  32  Am.  Dec.  455,  and  Cole  v.  Goodwin,  19  Wend. 
251,  32  Am.  Dec.  470,  and  denies  the  right  of  a  common 
carrier  to  limit  his  liability  by  a  general  notice.  It  adopts 
the  decision  of  Dorr  v.  New  Jersey  S.  Nav.  Co.,  11  N.  Y. 
485,  62  Am.  Dec.  125,  in  so  far  as  it  promulgates  the  rule  of 
allowing  the  carrier  to  limit  his  liability  by  special  contract; 
but  it  limits  and  qualifies  that  case  in  so  far  as  it  applies  to 
a  case  of  bill  of  lading  accepted  by  the  shipper  by  providing 
in  section  1263  that  the  shipper  who  does  not  sign  the  bill  of 
lading  or  contract  of  carriage  consents  only,  by  accepting  it, 
to  the  rate  of  hire,  time,  place  and  manner  of  delivery.  If 
the  carrier  desires  him  to  assent  to  any  modification  of  his 
common-law  liabilities  contained  in  such  instrument  beyond 
this,  he  must  require  it  to  be  signed  by  the  shipper;  in  other 
words,  passenger  tickets,  bills  of  lading,  and  written  contracts 
for  carriage  are  not  'special  contracts'  within  the  meaning 
of  section  1261,  that  can  limit  the  obligations  of  the  common 
carrier,  unless  they  are  signed  by  the  passenger,  consignor,  or 
consignee.  These  two  sections  prescribe  the  manner  in  whicli 
the  liability  of  the  common  carrier  may  be  limited,  and  sec- 
tion 1262  (section  5678,  Revised  Codes  of  1905),  prescribes 
the  extent  to  which  that  liability  may  be  limited.  It  limits 
the  right  of  parties  in  advance  of  carriage  to  agree  to  exoner- 
ate from  liability  for  gross  negligence,  fraud,  or  willful  wrong 
of  the  carrier  of  his  servant.  All  contracts  to  relieve  from 
gross  negligence,  fraud  or  willful  wrong  on  the  part  of  the 
carrier  or  his  servants  are,  by  the  terms  of  this  statute,  ex- 
pressly prohibited.  The  object  of  this  section  is  obvious. 
They  settle  for  this  territory  the  conflicting  decisions  of  the 
common  law.  They  make  unnecessary  any  discussion  of  the 
better  rule,  worked  out  by  the  learned  decisions,  to  meet  a 
fancied  necessity  for  modification  of  that  laid  down  by  the 
older  cases." 

We  have  thus  quoted  at  length  from  the  foregoing  opinion 
as  the  same  clearh'  sets  forth  our  views  as  to  the  proper  con- 
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struction  of  the  provisions  of  our  code,  supra,  and  nothing 
need  be  added  by  us.  The  state  of  California  hag  similar 
statutory  provisions,  and  the  supreme  court  of  that  state,  in 
the  very  recent  decision  of  Donlan  Bros.  v.  Southern  Pac. 
Co.,  151  Cal.  763,  91  Pac.  603,  11  L.  R.  A.,  N.  S.,  811,  12  Ann. 
Cas.  1118,  gave  expression  to  the  same  views.  We  quote: 
"At  common  law  a  common  carrier  might  make  any  other 
contract  relative  to  the  carriage  of  property  intrusted  to  it, 
save  one  exempting  it  from  liability  for  any  kind  of  negli- 
gence. This  rule  was  *^*  founded  upon  considerations  of 
public  policy;  it  being  deemed  derogatory  thereto  to  allow  a 
common  carrier  to  contract  against  its  own  negligence,  because 
to  permit  this  had  a  tendency  to  promote  negligence.  But,  as 
far  as  ordinary  negligence  is  concerned,  the  rule  at  comrion 
law  has  been  abrogated  by  our  Civil  Code  (section  2174)  to 
the  extent  that  the  shipper  and  carrier  may  make  a  contract 
for  the  purpose  of  limiting  the  liability  of  the  latter  therefor. 
The  prohibition  of  the  common  law  against  a  carrier  limiting 
his  liability  for  any  kind  of  negligence  is  declared  in  this 
state  by  section  2175  only  to  apply  to  the  limitation  for  gross 
negligence;  but,  in  so  declaring,  our  statute  has  added  noth- 
ing to  the  restrictive  force  of  the  common-law  rule.  Declar- 
ing the  same  rule  as  it  existed  at  common  law,  and  nothing 
more,  the  section  should  not  be  construed  as  restricting  the 
right  of  contract  to  any  narrower  compass  than  the  common 
law  restricted  it."  The  court  then  holds  that  section  2175 
of  the  California  Civil  Code,  which  is  the  same  as  section 
5678  of  the  Revised  Code  to  this  state  for  1905,  should  not  be 
construed  as  restricting  the  right  of  contract  as  to  an  agreed 
valuation  of  property  for  the  purpose  of  fixing  responsibility 
any  further  than  it  was  restricted  under  the  rule  at  common 
law,  and  that  at  common  law  such  agreed  valuation  was  not 
considered  a  limitation  of  liability  for  either  ordinary  or  gross 
negligence.  Upon  this  question  it  is  said:  "In  jurisdictions 
in  this  country,  where  the  common-law  rule  obtains,  it  is  the 
prevailing  doctrine  that  there  is  a  wide  distinction  betwecii 
a  contract  by  a  carrier  providing  for  exemption  from  liability 
for  its  negligence,  and  a  contract  fairly  entered  into  whereby, 
in  consideration  of  a  reduced  rate  of  compensation  for  the 
transportation,  the  shipper  and  carrier  agree  upon  a  fixed 
valuation  therefor  under  which  the  responsibility  of  the  car- 
rier in  case  of  loss  shall  be  measured."  Numerous  authori- 
ties are  cited  and  reviewed  by  the  court,  but  we  deem  it 
unnecessary  to  collate  them  in  this  opinion. 

The  contract  in  question,  therefore,  in  so  far  as  it  does  not 
attempt  to  limit  defendant's  liability  for  loss  or  damage 
occasioned  by  gross  negligence,  fraud  or  willful  wrong  of 
itself  or  its  servants,  is  not  contrary  to  the  public  policy  of 
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this  state  as  expressed  in  the  provisions  of  the  Code  above , 
cited;  but  to  the  extent,  if  any,  that  it  attempts  otherwise  to 
limit  stfch  liability,  the  same  will  not  be  enforced  by  the 
courts  of  this  state.  The  so-called  "special  contract"  is  as 
follows:  "Property  Release.  Consignee  and  destination, 
Theo.  M.  Hanson,  Tolna,  N.  D.  Description  of  Articles.  1 
3"^  lot  H  H.  goods  0.  R.  Val.  Rel.  to  $5.00  per  cwt.  In 
consideration  of  the  Great  Northern  Kailway  Company  hav- 
ing received  the  above  property  from  Boyd  Trf.  &  Stg.  Cc, 
consigned  to  Theo.  M.  Hanson  for  transportation  on  their 
line  from  Mpls.  station  to  Tolna,  N.  D.  I  do  hereby  release 
the  said  company,  ....  from  all  liability  from  ....  loss 
or  damage  of  whatever  kind  except  such  as  may  occur  from 
negligence  of  the  company  by  collision  of  trains  or  by  cars 
being  thrown  from  the  tract  in  course  of  transportation. 
And  for  the  further  consideration  of  the  lower  rate  hereby 
secured  I  do  declare  the  value  of  all  property  and  goods 
shipped  under  this  contract  to  be  $5.00  per  cwt.,  said  lower 
rate  being  given  by  the  G.  N.  Ry.  Co.  solely  upon  the  basis 
of  said  valuation.  And  in  consideration  of  said  reduced  rate, 
I,  further  agree  that,  in  case  of  loss  or  damage  to  said  prop- 
erty, or  to  any  part  thereof,  my  recovery  for  such  loss  or 
damage  shall  not  exceed  the  above  valuation.  I  do  also  re- 
lease said  company  from  all  loss  or  damage  that  may  occur 
to  any  freight  shipped  by  me,  above  entered,  after  it  has 
been  unloaded  from  the  cars  at  Tolna  station  on  their  line. 
[Signed]   Boyd  Transfer  Co.,  by  Anderson." 

It  is  entirely  clear  that  the  first  paragraph  of  said  contract, 
which  attempts  to  exonerate  the  company  from  all  liability 
for  loss  or  damage  of  every  kind,  except  such  as  may  occur 
from  negligence  of  the  company  by  collision  of  trains  or  by 
ears  being  thrown  from  the  track,  is  void  both  under  the  com- 
mon-law rule  and  the  statute  of  this  state,  and  this  is  also  true 
with  reference  to  the  third  paragraph.  It  remains  to  con- 
sider the  validity  of  that  portion  of  tlie  contract  whereby  a 
declared  valuation  of  five  dollars  per  hundred-weight  of  the 
goods  in  question  is  set  forth,  with  the  agreement  that  in  case 
of  loss  or  damage  to  said  property  a  recovery  therefor  shall 
not  exceed  such  declared  valuation. 

Respecting  the  validity  of  such  agreed  valuation  stipula- 
tions, there  is  much  diversity  of  opinion  among  the  courts 
of  this  country;  but  by  the  weight  of  authority  such  stipula- 
tions are  upheld,  provided  the  same  are  reasonable  in  the 
eyes  of  the  law,  and  are  fairly  and  honestly  made  as  a  basis 
for  the  carrier's  charges  and  responsibility,  even  where  the 
loss  is  caused  by  the  negligence  of  the  common  carrier;  tho 
theory  of  such  decisions  being  that  such  a  stipulation  or- 
agreement  is  a  just  and  reasonable  mode  of  securing  a  due 
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proportion  between  the  amount  for  which  the  carrier  may  be 
responsible  and  the  freight  he  receives,  and  of  protecting  him- 
self against  extravagant  ^^*  and  fanciful  valuations.  It  is 
said  that  such  limitations  of  value  in  no  way  exempt  the 
carrier  from  or  limit  his  liability  for  negligence;  their  only 
effect  being  to  liquidate  the  amount  for  which  the  carrier  in 
case  of  loss  shall  be  answerable,  whether  through  his  negli- 
gence or  otherwise.  The  leading  case  upon  this  subject  is 
Hart  V.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct. 
Rep.  151,  28  L.  ed.  717,  in  which  Mr.  Justice  Blachford  used 
the  following  language:  "There  is  no  justice  in  allowing  the 
shipper  to  be  paid  a  large  value  for  an  article  which  he  has 
induced  the  carrier  to  take  at  a  low  rate  of  freight  on  the 
assertion  and  agreement  that  its  value  is  a  less  sum  than  that 
claimed  after  a  loss.  It  is  just  to  hold  the  shipper  to  an  agree- 
ment, fairly  made,  as  to  value,  even  where  the  loss  or  injury 
has  occurred  through  the  negligence  of  the  carrier.  The  ef- 
fect of  the  agreement  is  to  cheapen  the  freight  and  secure  the 
carriage  if  there  is  no  loss,  and  the  effect  of  disregarding  the 
agreement  after  a  loss  is  to  expose  the  carrier  to  a  greater  risk 
than  the  parties  intended  he  should  assume."  The  other  au- 
thorities following  the  rule  of  the  federal  court  are  too  nu- 
merous to  cite.  The  following  are  a  few  of  them :  Can  v. 
Texas  Pac.  R.  Co.,  194  U.  S.  427,  24  Sup.  Ct.  Rep.  663.  48  L. 
ed.  1053 ;  Donlon  Bros.  v.  Southern  Pac.  Co.,  151  Cal.  763,  91 
Pac.  603,  11  L.  R.  A.,  N.  S.,  811,  12  Ann.  Cas.  1118;  Coupland 
v.  Ilousatonic  R.  Co.,  61  Conn.  531.  23  Atl.  870, 15  L.  R.  A.  534; 
Central  R.  Co.  v.  Murphey,  113  Ga.  514,  38  S.  E.  970.  53  L. 
R.  A.  720 ;  Rosenfeld  v.  Peoria  etc.  Ry.  Co.,  103  Ind.  121,  53 
Am.  R^p.  500,  2  N.  E.  344;  Pacific  Express  Co.  v.  Folev.  46 
Kan.  457,  26  Am.  St.  Rep.  107,  26  Pac.  665,  12  L.  R.  A.  799; 
IJill  v.  Boston  etc.  R.  Co.,  144  Ma.ss.  284,  10  N.  E.  836;  Graves 
V.  Adams'  Exp.  Co.,  176  Mass.  280,  57  N.  E.  462;  Smith  v. 
American  Exp.  Co.,  108  Mich.  572,  66  N.  W.  479;  Alair  v. 
Northern  P.  R.  Co.,  53  Minn.  160,  39  Am.  St.  Rep.  588,  54  X. 
W.  1072,  19  L.  R.  A.  764;  Murphy  v.  Wells-Fargo  &  Co.  Exp.. 
99  Minn.  230,  108  N.  W.  1070;  Starnes  v.  Louisville  etc.  R.  R. 
Co.,  91  Tenn.  516,  19  S.  W.  675;  Richmond  &  D.  R.  Co.  v. 
Pavne,  86  Va.  481,  10  S.  E.  749,  6  L.  R.  A.  849 ;  Ullmati  v. 
Chicago  etc.  Ry.  Co.,  112  Wis.  15,  88  Am.  St.  Rep.  949.  88 
N.  W.  41.  The  rule  is  announced  in  many  of  said  authorities 
that  such  limitations,  in  order  to  be  valid,  must  be  made  with 
reference  to  a  value  to  which  the  charges  and  responsibilities 
of  the  carrier  shall  be  proportioned.  Mere  arbitrary  limita- 
tions or  stipulations  are  not  upheld.  If  it  appears  tliat  the 
object  of  such  stipulations  is  to  secure  a  fair  and  reasonable 
value  upon  •**'*  which  to  base  the  terms  of  the  contract  of 
shipment,  they  will  be  sastained;  but,  on  the  contrary,  if  it 
appears  that  tlie  purpose  was  merely  to  place  a  limit  to  tlic 
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carrier's  liability  in  case  of  loss  or  damage  to  the  goods,  the 
same  will  be  held  void.  Such  agreements  entered  into  for  the 
former^purpose  are  held  reasonable,  but  unreasonable  if  for 
the  latter  purpose.  The  latter  is  a  mere  attempt  on  the  part 
of  the  carrier  to  limit  his  liability  for  losses  caused  by  his  own 
negligence,  and  as  to  losses  so  caused,  such  agreements  are 
held  unreasonable  and  void  on  account  of  such  attempted  limi- 
tation of  liability:  Alair  v.  Northern  P.  Rv.  Co.,  53  Minn.  160, 
39  Am.  St.  Rep.  588.  54  N.  W.  1072,  19  L.  R.  A.  764 ;  Ullman 
v.  Chicago  etc.  Rv.  Co.,  112  Wis.  15,  88  Am.  St.  Rep.  949,  88 
N.  W.  41 ;  Donlon  Bros.  v.  Southern  Pac.  Co.,  151  Cal.  763.  91 
Pac.  603,  11  L.  R.  A.,  N.  S.,  811,  12  Ann.  Cas.  1118.  See, 
also,  Chicago  N.  W.  Ry.  Co.  v.  Chapman,  133  111.  96,  23  Am. 
St.  Rep.  587,  24  N.  E.  417,  8  L.  R.  A.  508 ;  Rosenfeld  v.  Peoria 
etc.  Rv.  Co.,  103  Ind.  121,  53  Am.  Rep.  500,  2  N.  E.  344; 
Gardner  v.  Southern  Ry.  Co.,  127  N.  C.  293,  37  S.  E.  328. 

The  courts  are  not  agreed  regarding  the  test  to  be  applied 
in  determining  the  validity  of  such  contracts  or  stipulations ; 
some  holding  a  stipulation  void  which  merely  fixes  a  maximum 
value  on  the  property  limiting  recovery  in  case  of  loss  to  the 
sum  not  exceeding  such  amount,  upon  the  ground  that  a  stipu- 
lation of  this  kind  is  a  mere  attempt  to  limit  the  carrier's  lia- 
bility, and  hence  is  solely  in  the  interest  of  such  carrier. 
Other  courts  hold  that  there  is  no  distinction  on  principle  be- 
tween such  a  stipulation  and  one  by  which  the  parties  ex- 
pressly agree  to  a  certain  fixed  valuation.  Among  those  hold- 
ing to  the  former  rule  ai'e  Conover  v.  Pacific  Exp.  Co.,  40  ^lo. 
App.  31 ;  Kellerman  v.  Kansas  City  etc.  Co.,  68  Mo.  App.  255 ; 
Louisville  &  N.  R.  Co.  v.  Sowell,  90  Tenn.  17,  15  S.  W.  837 ; 
Eells  V.  St.  Louis  Ry.  Co.,  52  Fed.  903.  Among  those  holding 
to  the  latter  rule  are  Alair  v.  Northern  P.  R.  Co.,  53  Minn. 
160,  39  Am.  St.  Rep.  588,  54  N.  W.  1072,  19  L.  R.  A.  764; 
iniraan  v.  Chicago  etc.  Ry.  Co.,  112  Wis.  15,  88  Am.  St.  Rep. 
949.  88  N.  W.  41. 

While  there  is  some  contrariety  of  opinion  also  on  the  ques- 
tion of  the  validity  of  such  stipulations  depending  upon 
whether  the  value  is  fixed  by  the  shipper  himself  or  inserted 
by  the  carrier  under  the  prevailing  rule,  no  such  distinction 
is  drawn.  The  true  test  seems  to  be  whether  the  stipulation 
wa.s  inserted  and  agreed  to  in  the  interest  of  the  carrier  for 
the  mere  purpose  of  limiting  his  liability  in  case  of  loss  or 
damage,  or  whether  it  was  inserted  for  the  purpose  ^^^  of 
fixing  the  rate  of  compensation  for  the  carriage  of  the  prop- 
erty and  the  proportionate  responsibility  of  the  carrier  in  the 
performance  of  the  contract  of  carriage.  The  Alabama  court 
has  adopted  another  test  as  to  the  validity  of  such  stipulations, 
which  is  that  the  value  stipulated  or  agreed  upon  must  not  be 
disproportionate  to  the  actual  value  of  the  property.  Speak- 
ing upon  this  question  in  the  recent  ease  of  Southern  Ry.  Co. 
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V.  Jones,  132  Ala.  437,  31  South.  501,  Chief  Justice  McClellan 
says:  "In  determining  whether  a  stipulation  is  void  as  beinf? 
against  public  policy,  there  is  no  room  for  inquiry  into  the 
knowledge,  information,  or  intention  of  the  parties.  The 
question  is  not  what  the  parties  knew  or  intended,  but  what 
is  the  effect  of  the  stipulation;  not  whether  the  parties  in- 
tended evil  or  knew  their  act  was  hurtful  to  the  public,  but 
whether  to  allow  and  uphold  such  contracts  would  be  fraught 
Avith  wrong  and  injury  to  the  people  of  a  character  from 
which  it  is  the  province  and  the  duty  of  the  government  to 
protect  them.  So  it  is  immaterial,  when  a  carrier  has  stipu- 
lated for  the  limitation  of  damages  resulting  from  his  negli- 
gence to  a  greatly  disproportionately  small  valuation  of  the 
property  carried,  whether  he  knew  or  was  informed  of  its  real' 
value  or  not.  It  is  against  the  public  good  in  respect  of  a  gov- 
ernmental concern  that  he  should  be  allowed  to  make  such 
stipulation  under  any  circumstances,  and  to  allow  it  to  stand 
in  any  instance  or  upon  any  consideration  would  be  to  emascu- 
late the  principle  of  public  policy  obtaining  in  the  premises, 
and  to  leave  the  public  exposed  to  all  the  uncertainties  inci- 
dent to  inquiries  into  what  carriers  intended,  or  knew  or  had 
been  informed  as  to  the  real  value  of  the  property  transported 
by  them."  See,  also,  to  the  same  effect,  the  very  recent  case 
of  Southern  Exp.  Co.  v.  Owens,  146  Ala.  412,  119  Am.  St. 
Rep.  41,  41  South.  752,  8  L.  R.  A.,  N.  S.,  369.  9  Ann.  Cas. 
1143,  where  the  same  court  reviews  the  authorities  at  length 
and  announces  the  better  doctrine  to  be  that  a  carrier  cannot, 
by  a  contract  fixing  the  value  of  the  property  carried  in  rela- 
tion to  the  amount  of  freight  paid,  limit  its  liability  pro  tanto 
for  losses  caused  by  its  own  negligence. 

The  doctrine  thus  announced,  however,  seems  to  be  opposed 
to  the  weight  of  authority,  and  we  think  the  sounder  rule  is 
that  announced  in  Alair  v.  Northern  P.  R.  Co.,  53  Minn.  160. 
39  Am.  St.  Rep.  588,  54  N.  W.  1072,  19  L.  R.  A.  764 ,  Donlon 
Bros.  V.  Southern  Pac.  Co.,  151  Cal.  763,  91  Pac.  603,  11  L. 
R.  A.,  N.  S.,  811,  12  Ann.  Cas.  1118,  and  other  cases  above 
cited,  holding  in  effect  that  a  mere  difference  between  ^^^  the 
value  as  agreed  upon  and  the  actual  value  of  the  property, 
however  wide  such  difference  may  be,  is  not  a  controlling  test 
as  to  the  validity  of  such  stipulations,  and  that  the  true  test 
is  whether  the  stipulation  was  fairly  entered  into  and  is  "just 
and  reasonable  in  the  eye  of  the  law."  The  fixing  of  a  mero 
arbitrary  sum,  without  any  reference  to  the  real  value,  and 
merely  for  the  purpose  of  fixing  the  limit  of  the  carrier's  lia- 
1)ility,  will  not  ordinarily  be  held  to  be  "just  and  reasonable 
in  the  eye  of  the  law."  The  facts  in  each  case  must  be  looked 
to  to  determine  Avhether  the  object  of  such  stipulation  was 
merely  to  plar-e  a  limit  on  the  carrier's  liability,  and  therefore 
invalid,  or  whether  the  object  was,  as  before  stated,  to  fairly 
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and  honestly  fix  a  value  as  a  basis  of  the  carrier's  charges  and 
responsibility,  and  hence  valid  as  a  "reasonable  mode  of  se- 
curing a  due  proportion  between  the  amount  for  which  the 
carrier  may  be  responsible  and  the  freight  he  receives,  and  of 
protecting  himself  against  extravagant  and  fanciful  valua- 
tions." 

Another  line  of  very  respectable  authorities  adheres  to  the 
rule  that  the  carrier  will  not  be  permitted  by  any  contract 
with  the  shipper  to  limit  his  liability  for  loss  caused  by  his 
negligence  to  anything  less  in  amount  than  the  actual  damage 
suffered  by  the  shipper.  Among  the  courts  so  holding  are 
Illinois,  Kentucky,  Mississippi,  Nebraska,  Ohio,  Pennsylvania, 
Tennessee  and  Texas.  The  following  are  a  few  of  the  cases: 
Chicago  etc.  Ry.  Co.  v.  Chapman.  133  111.  96,  23  Am.  St.  Rep. 
587,  24  N.  E.  417,  8  L.  R.  A.  508 ;  Chicago  etc.  Ry.  Co.  v. 
Calumet  Stock  Farm,  194  111.  9,  88  Am.  St.  Rep.  68,  61  N.  E. 
1095  (containing  a  very  valuable  and  exhaustive  note  cover- 
ing every  phase  of  the  subject  of  the  limitation  of  a  carrier's 
liability)  ;  Chicago  etc.  Ry.  Co.  v.  Witty,  32  Neb.  275,  29  Am. 
St.  Rep.  436,  49  N.  W.  183 :  United  States  Exp.  Co.  v.  Black- 
man,  28  Ohio  St.  144;  Adams  Exp.  Co.  v.  Holmes  (Pa.),  9 
Atl.  166 ;  Houston  etc.  Ry.  Co.  v.  Davis,  11  Tex.  Civ.  App.  24, 
31  S.  W.  308.  For  other  cases  so  holding,  see  above  note  in  88 
Am.  St.  Rep.,  at  page  112. 

We  are  not  required  in  the  case  at  bar,  to  express  our  views 
as  to  which  rule  announced  by  the  foregoing  two  lines  of  au- 
thorities is  the  sounder,  for  we  are  agreed  that,  applying  the 
test  adopted  by  the  courts  holding  to  the  first  rule  above 
stated,  the  stipulation  in  question  is  not  "just  and  reason- 
able in  the  eye  of  the  law, ' '  and  hence  is  not  only  contrary  to 
the  public  policy  of  this  state,  but  is  also  contrary  to  the  well- 
established  rule  of  the  common  law,  and  ^^'^  will  not  be  en- 
forced. In  the  Hart  case  (112  U.  S.  331,  5  Sup.  Ct.  Rep. 
151,  28  L.  ed.  717),  it  was  said:  "The  agreement  as  to  value 
in  this  case  stands  as  if  the  carrier  had  asked  the  value  of  the 
horse,  and  had  been  told  by  the  shipper  the  sum  inserted  in 
the  contract."  When  tested  by  the  rule  announced  in  the 
Hart  case  and  other  cases  holding  to  the  same  doctrine,  it  is 
apparent  that  the  contract  in  question  cannot  be  sustaineci. 
In  the  first  place,  the  property  consists  of  household  goods, 
and  there  is  not  a  scintilla  of  testimony  in  the  record  tending 
to  sjhow  their  actual  value,  aside  from  the  plaintiff's  testimony 
at  the  trial.  The  cartman  in  the  employ  of  the  storage  and 
transfer  company  is  not  shown  to  have  possessed  any  knowl- 
edge of  their  value  whatsoever,  nor  does  it  appear  that  his  em- 
ployer or  any  of  the  members  of  the  storage  company  pos- 
sessed any  such  knowledge.  It  is  not  contended  that  either 
of  the  parties  who  were  instrumental  in  making  or  causing 
such  special  contract  to  be  made  had  any  knowledge  whatso- 
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ever  upon  the  subject  of  the  actual  or  supposed  or  the  ap- 
proximate value  of  the  property.  The  carrier's  servant  who 
prepared  said  contract  inserted  a  mere  arbitrary  sum  of  five 
dollars  per  hundred-weight  as  the  value  without  any  inquiry 
from  anj'one,  or  without  any  investigation  with  the  view  of 
determining  the  approximate  value  thereof.  It  cannot  he 
said  respecting  household  goods,  as  was  said  by  Judge  Mitchell 
in  the  Minnesota  case  (Alair  v.  Northern  P.  R.  Co.,  53  Minn. 
160,  39  Am.  St.  Rep.  588,  54  N.  W.  1072,  19  L.  R.  A.  764), 
regarding  horses,  that  "everyone  may  be  presumed  to  know 
approximately  the  average  value."  We  cannot  say,  as  was 
said  by  Judge  Mitchell  in  said  case,  that  we  are  justified  in 
taking  judicial  notice  of  the  fact  that  the  maximum  value 
placed  by  this  contract  upon  these  goods  is  approximately  that 
of  average  household  goods.  In  view  of  these  facts,  how  can 
it  be  contended  that  such  stipulation  is  "just  and  reasonable 
in  the  eye  of  the  law"?  The  most  that  can  be  said  of  it  is 
that  it  is  a  mere  arbitrary  fixing  of  value  by  the  carrier's 
servant  acquiesced  in  by  the  transfer  company's  drayman, 
who  had  no  knowledge  as  to  the  value  nor  any  specific  instruc- 
tions from  his  employer  with  reference  to  fixing  value — facts 
which  were,  or  should  have  been,  \<ithin  the  knowledge  of  the 
defendant's  servant. 

Our  conclusion  is  that  such  special  contract,  under  the  facts 
in  the  case  at  bar,  is  void  in  its  entirety,  both  at  common  law 
and  under  the  established  rule  of  public  policy  of  this  state, 
and  hence  the  same  cannot  avail  defendant  as  a  defense  to 
plaintiff's  cause  of  ^*  action.  This  being  true,  we  are  not 
required  to  notice  the  other  questions  raised  by  appellant. 

The  judgment  and  order  appealed  from  are  correct,  and 
are,  accordingly,  affirmed. 

All  concur. 


As  to  What  Law  Goverv*  a  Stipulation  Limiting  a  Carrier's  LiahUitxi, 
see  the  note  to  Chicago  etc.  Ry.  Co.  v.  Calumet  etc.  Farm,  88  Ain.  St. 
Rep.  125;  and  the  subsequent  cases  of  Southern  Express  Co.  v.  Ilanaw, 
134  Ga.  445,  137  Am.  St.  Rep.  227;  Southern  Express  Co.  v.  Gibbs, 
155  Ala.  303,  130  Am.  St.  Rep.  24.  If  a  contract  containing  a  stipu- 
lation limiting  liability  for  negligence  by  a  common  carrier  is  laid 
in  one  state,  but  with  a  view  to  its  performance  by  transportation 
through  or  into  one  or  more  other  states,  it  must  be  construed  in 
accordance  with  the  law  of  the  state  where  its  negligent  breach,  caus- 
ing injury,  occurs.  Such  contract,  though  valid  in  the  state  where 
made,  must  be  declared  void  in  the  state  where  the  injury  occurs,  if 
contrary  to  the  policy  of  the  law  of  the  latter  state:  Hughes  v.  Penn- 
sylvania R.  R.  Co.,  202  Pa.  222,  97  Am.  St.  Rep.  713. 

The  Limitatum  of  a  Carrier's  Liability  in  bills  of  lading  is  the  subject 
of  a  note  to  Chicago  etc.  Ry.  Co.  v.  Calumet  etc.  Farm.  88  Am.  St. 
Rep.  74.  A  carrier  may,  by  express  contract,  limit  its  liability  for 
the  loss  of  goods  or  damage  to  property  consigned  to  it  for  trans- 
portation, where  such  contract  is  just,  fair  and  reasonable:  Benson 
V.  Oregon  Short  Line  B.  R.  Co.,  35  Utah,  241,  136  Am.  St.  Rep.  1052; 
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Summerlin  v.  Seaboard  Air  Line  Ey.,  56  Fla.  687,  131  Am.  St.  Eep. 
164;  Pacific  Express  Co.  v.  Foley,  46  Kan.  457,  26  Am.  St.  Rep.  107. 

A  Carrier  may  Limit  Its  Liability  on  a  Value  Basis  of  the  Property 
Carried  But,  while  a  bona  fide  agreement  may  be  made  as  to  the  value 
of  property  to  be  transported,  as  a  basis  for  fixing  the  charges,  and 
may  be  valid,  yet  a  common  carrier  cannot,  even  by  express  con- 
tract, put  an  arbitrary  limitation  upon  its  liability  for  damages  aris- 
ing from  negligence  of  its  agents.  Such  a  contract  is  contrary  to 
public  policy:  Ullman  v.  Chicago  etc.  Ry.  Co.,  112  Wis,  150,  88  Am. 
St.  Rep.  549;  Southern  Express  Co.  v.  Hanaw,  134  Ga.  445,  137  Am. 
St.  Rep.  227.  As  to  when  a  contract  or  stipulation  fixing  the  value  of 
goods  shipped  is  valid,  see  Alair  v.  Northern  Pac.  R.  R.  Co.,  53  Minn. 
160,  39  Am.  St.  Rep.  588;  and  when  invalid,  see  Southern  Express 
Co.  V.  Owens,  146  Ala.  412,  119  Am.  St.  Rep.  41;  Southern  Express 
Co.  V.  Marks,  87  Miss.  656,  112  Am,  St,  Rep.  466.  The  power  of  a 
common  carrier  to  limit  the  amount  of  his  liability,  in  the  event  of 
loss,  to  a  sum  less  than  the  injury  sustained,  is  the  subject  of  a  note 
to  Chicago  etc.  Ey.  Co.  v.  Chapman,  23  Am.  St.  Eep.  593. 


RISING  V.  DICKINSON. 

[18  N.  D.  478,  121  N,  W,  616,] 

REGISTER  OF  DEEDS — Negligence  in  Failing  to  Keep  Index, 

Under  sections  2452,  2453,  Revised  Codes  of  1905,  it  is  made  the  duty 
of  the  register  of  deeds  of  each  county  to  keep  a  numerical  index  in 
his  office  in  which  shall  be  noted,  opposite  the  description  of  each 
tract,  the  volume  and  page  of  each  mortgage  or  other  instrument 
affecting  the  title  thereto.  Held,  that  defendant's  failure  for  over 
two  months  after  a  mortgage  was  duly  recorded  to  note  the  same  in 
such  numerical  index  is  negligence  per  se,  rendering  him  liable  to  one 
who,  in  reliance  on  such  index,  purchases  the  property  and  sustains 
damage  as  the  necessary  and  proximate  result  of  such  official  neglect, 
(pp.  781,  782.) 

REGISTER  OF  DEEDS — Failure  to  Keep  Index — Contributory 
Negligence. — It  is  essential  to  a  recovery  for  such  negligence  that 
plaintiff  be  free  from  contributory  negligence,  but  it  was  not  con- 
tributory negligence  on  plaintiff's  part  in  failing  to  examine  the  gran- 
tor and  grantee  index  wherein  such  mortgage  was  noted,     (p.  781.) 

REGISTER  OF  DEEDS — Liability  in  Damages. — The  register 
of  deeds  is  a  ministerial  officer,  and  as  such  is  liable  at  common  law, 
in  the  absence  of  an  express  statute,  to  an  action  for  damages  caused 
by  his  failure  or  neglect  to  perform  the  duties  of  his  office,  or  for 
their  negligent  or  illegal  performance,     (p.  782.) 

REGISTER  OF  DEEDS  —  Action  Against  for  Negligence, — 
The  action  was  tried  on  the  theory,  and  it  is,  in  effect,  conceded  that 
it  was  essential  to  a  recovery,  however,  that  plaintiff  should  prove 
that  one  S.,  the  mortgagor,  and  the  person  from  whom  he  purchased 
the  premises,  and  who  gave  him  a  warranty  deed  containing  a  coven- 
ant against  encumbrances,  was  insolvent,  and  hence  unable  to  pay  the 
mortgage  indebtedness  or  to  resfxind  in  damages  for  the  breach  of 
her  covenant.  Evidence  examined,  and  held  insufficient,  for  reasons 
stated  in  the  opinion,  to  establish  such  fact,     (pp,  783,  784,) 
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Lindstrom  &  Sinnes  and  Burke  &  Middaugh,  for  the  appel- 
lant 

McClory  &  Barnett,  for  the  respondent. 

'*''*  FISK,  J.  Plaintiff  Rising  recovered  a  judgment  in  the 
court  below  against  defendant  for  damages  for  the  alleged 
negligence  of  the  latter,  who  was  register  of  deeds  of  Benson 
county,  in  failing  and  neglecting  to  note  in  the  numerical  in- 
dex a  certain  mortgage  filed  and  recorded  in  his  office  on 
September  20,  1901. 

The  facts  necessary  to  a  correct  understanding  of  the  law 
points  involved  are  as  follows:  On  September  20,  1901,  one 
Julia  Solvey,  who  was  the  owner  of  the  real  property  de- 
scribed in  the  complaint,  gave  a  mortgage  thereon  on  the  Ad- 
vance Thresher  Company.  Such  mortgage,  as  above  stated, 
was  filed  in  defendant's  office  on  September  20th,  and  re- 
corded in  book  18  of  Mortgages,  at  page  445,  and  thereafter 
entered  in  the  grantor  and  grantee's  index  of  mortgages,  but 
the  same  was  not  noted  on  the  numerical  index  of  mortgages 
until  after  December  5th  following.  On  the  latter  date  plain- 
tiff Rising  purchased  the  premises  covered  by  such  mortgage 
from  Julia  Solvey,  taking  from  her  a  warranty  deed  of  the 
premises  with  the  usual  covenant  warranting  the  same  to  be 
tree  from  all  encumbrances,  except  a  mortgage  for  four  hun- 
dred dollars  and  one  for  sixty  dollars  in  favor  of  other  par- 
ties. The  proof  shows  that  prior  to  such  purchase  the  plain- 
tiff Rising  examined  the  reception  book  required  to  be  kept 
by  defendant  as  such  register  of  deeds,  covering  entries  for 
the  period  of  about  two  months  immediately  prior  thereto, 
and  also  the  numerical  index,  and  failed  to  find  the  mortgage 
to  the  Advance  Thresher  Company  in  either  of  such  records, 
and  he  claims  to  have  made  such  purchase  without  any  notice 
of  any  kind  of  the  existence  of  such  last-named  mortgage. 
Subsequently,  and  prior  to  the  commencement  of  this  action, 
the  holder  of  the  Advance  Thresher  Company  mortgage  fore- 
closed the  same  by  action,  which  resulted  in  a  judgment  de- 
creeing that  there  was  due  thereon  the  sum  of  four  hundred 
and  ninety-two  dollars  and  thirty  cents,  and  directing  a  sale 
of  the  premises  to  satisfy  such  sum.  Plaintiff  Rising  ap- 
f)eared  as  an  intervener  in  such  foreclosure  proceedings,  but, 
failing  in  his  defense,  he  thereafter  was  required  to  and  did 
pay  to  protect  his  title  the  sum  aforesaid,  which  is  one  of  the 
items  of  damage  claimed  to  have  been  suffered  by  him  by  rea- 
son of  defendant's  said  negligence.  At  the  conclusion  of  the 
trial  both  parties  moved  for  a  directed  verdict,  whereupon  the 
learned  trial  court  excused  the  jury,  and  thereafter  findings 
of  fact  and  conclusions  of  law  were  made  and  judgment 
ordered  in  favor  of  the  plaintiff  F.  C.  Rising  and  against  the 
defendant  for  four  hundred  and  ninety-two  dollars  and  thirty 
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cents,  with  interest,  together  with  the  costs  and  disbursements 
of  the  action.  ■**®  A  motion  for  a  new  trial  was  thereafter 
made  g.nd  denied,  and  this  appeal  is  both  from  the  judgment 
and  order  aforesaid. 

Among  other  things,  appellant  contends,  in  effect,  that 
plaintiff  was  himself  guilty  of  contributory  negligence  barring 
a  recovery,  because  he  neglected  to  make  a  proper  and  diligent 
search  of  the  records,  and  that,  if  he  had  done  so,  he  would 
have  discovered  the  Advance  Thresher  Company  mortgage. 
It  is  a  conceded  fact  that  this  mortgage  was  duly  noted  both 
in  the  reception  book  and  the  grantor  and  grantee  index,  and 
that  the  same  was  recorded  in  mortgage  book  18,  on  page  445, 
but  was  not  noted  in  the  numerical  index,  and  that  plaintiff 
Rising  merely  examined  the  reception  book  and  the  latter  in- 
dex. It  is  no  doubt  true  that  plaintiff  by  searching  a  little 
further  back  in  the  reception  book,  or  by  examining  the 
grantor  and  grantee  index,  would  have  discovered  such  mort- 
gage, but  we  think  he  was  not  bound  at  his  peril  to  do  so. 

The  law  required  defendant  to  keep  a  numerical  or  tract 
index,  in  which  should  be  noted  opposite  the  description  of 
each  tract  the  volume  and  page  where  each  mortgage  or  other 
instrument  affecting  the  same  is  recorded,  and  plaintiff  had 
a  right  to  assume  that  defendant  had  performed  his  duty  in 
this  regard.  While  it  is  true  that  such  notation  could  not  be 
made  until  after  the  instrument  was  recorded,  or  rather  until 
its  recordation  is  commenced,  for  the  reason,  as  contended 
by  appellant's  counsel,  that  the  officer  until  such  time  does 
not  know  the  page  upon  which  the  record  commences,  still 
the  undisputed  evidence  discloses  that  this  mortgage  was  ac- 
tually recorded  over  two  months  prior  to  the  date  plaintiff 
made  the  examination  aforesaid,  and  we  think  it  must  be  held 
as  a  matter  of  law  that  defendant  was  negligent  in  failing  to 
note  such  instrument  upon  the  numerical  index  within  such 
time  after  the  same  was  recorded.  Wisconsin  has  a  statute 
ver}^  similar  to  the  statute  of  this  state  regarding  the  records 
including  indexes  to  be  kept  by  the  register  of  deeds,  and  the 
case  of  Johnson  v.  Brice,  102  Wis.  575,  78  N.  W.  1086,  we 
think  full}^  sustains  us  in  these  views.  In  that  case  the  plain- 
tiff relied  solely  upon  the  tract  index,  and  it  was  there  ex- 
pressly held  that  plaintiff  had  a  right  to  rely  on  such  index, 
and  his  recovery  was  sustained  upon  the  theory  of  defend- 
ant's negligence  in  failing  to  note  a  certain  mortgage  in  such 
index.  We  think  the  statute  requiring  such  numerical  index 
to  be  kept  clearly  contemplates  that  immediately,  or  at  least 
within  a  reasonable  time  after  each  instrument  is  recorded, 
it  shall  be  noted  on  such  index.  The  performance  '^^^  of 
such  duty  requires  but  a  brief  period  of  time,  and  we  are 
agreed  that,  under  the  facts  in  the  case  at  bar,  defendant  was 
unquestionably  guilty  of  actionable  negligence  per  se  in  fail- 
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ing  to  note  this  mortgage  upon  said  index  prior  to  December 
5,  1901. 

Appellant's  counsel  call  attention  to  the  fact  that  in  the 
Wisconsin  case  above  cited  the  action  was  based  upon  an  ex- 
press statute  fixing  liability;  but  it  is  clear  that,  in  the  ab- 
sence of  such  a  statute,  there  is  a  common-law  liability  on  de- 
fendant's part  to  respond  in  damages  to  any  person  who  has 
been  injured  as  the  proximate  result  of  his  negligent  perform- 
ance of  official  duty.  The  register  of  deeds  is  a  ministerial 
officer,  and  as  such  is  answerable  in  damages  for  nonfeasance, 
misfeasance  or  malfeasance.  As  stated  in  23  American  and 
English  Encyclopedia  of  Law,  second  edition,  377:  *'He  is 
liable  in  a  civil  action  for  the  failure  or  refusal  to  perform 
the  duties  of  his  office,  or  for  their  negligent  or  illegal  per- 
formance."  See,  also,  the  numerous  cases  cited  therein.  To 
the  same  effect,  see  Throop  on  Public  Officers,  sec.  743;  also, 
State  V.  Ruth,  9  S.  D.  84,  68  N.  W.  189,  wherein  it  was  held 
that  "an  officer  who,  without  legal  excuse,  fails  to  perform 
a  ministerial  duty,  is  liable  for  the  proximate  results  of  his 
failure  to  any  person  to  whom  he  owes  performance  of  such 
duty."  That  such  is  the  law  seems  to  us  too  plain  for  serious 
debate,  and  we  pass  this  point  without  further  comment. 

This  brings  us  to  a  consideration  of  appellant's  exceptions 
to  certain  findings  of  the  trial  court.  It  is  asserted  that  find- 
ing No.  8,  in  so  far  as  it  finds  that  plaintiff  Rising  relied  upon 
the  numerical  index,  has  no  support  in  the  evidence,  and  that 
finding  No.  14,  to  the  effect  that  Julia  Solvey,  the  mortgagor 
and  plaintiff's  grantor,  was  insolvent,  is  likewise  without  sup- 
port in  the  evidence.  The  case  was  tried  upon  the  theory, 
and  it  is,  in  effect,  conceded,  that  if  either  of  these  contentions 
are  correct,  reversal  must  follow,  as  both  of  such  findings  are 
essential  to  plaintiff's  recovery.  If  plaintiff  did  not  rely  in 
purchasing  said  property  upon  the  numerical  index,  or  if  he 
was  not  damaged  in  the  eye  of  the  law  because  of  the  fact 
that  Julia  Solvey  w^as  solvent  and  able  to  respond  in  damages 
for  the  breach  of  the  covenant  in  her  deed  against  encum- 
brances other  than  those  mentioned,  or  financially  able  to  pay 
the  note  secured  by  such  mortgage,  then  plaintiff  has  no  cause 
of  action  against  defendant,  at  least  for  anything  other  tlian 
nominal  damages.  We  have  examined  the  record  carefully, 
and  failed  to  find  any  evidence  to  the  effect  that  plaintiff  in 
purchasing  this  land  relied  wholly  upon  the  ^^^  numerical 
index  with  reference  to  existing  encumbrances.  It  is  true 
plaintiff  testified  that,  before  purchasing  the  land,  he  ex- 
amined the  numerical  index,  and  also  the  reception  book,  and 
failed  to  find  said  mortgage  noted  upon  either,  and  that  he 
had  no  knowledge  of  the  existence  of  such  mortgage.  For  all 
that  appears  from  the  record  plaintiff  may  have  relied  as 
much  or  more  ujjon  the  covenant  in  his  grantor's  deed  as  upon 
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the  numerical  index  in  question.  Conceding,  however,  that 
the  evidence  upon  this  issue  was  sufficient  to  go  to  the  jury, 
and  hence  the  finding  of  the  court  will  not  be  disturbed,  we 
are  entirely  clear  that  the  evidence  is  wholly  insufficient  to 
sustain  the  finding  that  Julia  Solvey  was  insolvent.  The  only 
testimony  upon  this  point  is  that  of  the  witness  Stewart,  who 
testified :  "  I  am  acquainted  with  Julia  Solvey,  I  have  known 
her  ever  since  I  have  been  in  the  county,  till  she  left.  She 
has  gone  to  Canada.  She  is  not  a  resident  of  this  county  or 
state  at  the  present  time,  and  has  no  property  here.  I  have 
been  acquainted  for  some  time  with  her  business  affairs,  and 
have  had  collections  against  her.  I  think  I  returned  them  to 
the  M.  M.  Osborne  Company,  I  was  not  able  to  collect  any- 
thing on  them.  From  my  knowledge  as  to  the  state  of  her 
financial  affairs  and  these  collections  I  would  state  that  Julia 
Solvey  is  at  this  time  insolvent."  The  above  testimony  was 
given  at  the  trial  which  commenced  on  November  22,  1906, 
whereas  the  transaction  out  of  which  plaintiff's  cause  of  ac- 
tion arises  took  place  in  the  early  part  of  December,  1901, 
nearly  five  years  prior  thereto.  How,  then,  can  it  be  argued 
that  the  foregoing  testimony''  in  any  manner  tends  to  prove 
that  Julia  Solvey  in  December,  1901,  and  for  a  long  time 
thereafter,  was  not  perfectly  solvent?  But  such  testimony  is 
wholly  insufficient  to  prove  her  insolvency  for  another  reason. 
It  purports  to  give  the  mere  opinion  and  conclusion  of  the 
witness  without  stating  any  facts  as  a  basis  therefor,  and 
hence  is  entitled  to  no  probative  weight.  The  fact  that  the 
witness  had  collections  against  her  and  in  favor  of  the  M.  M. 
Osborne  Company  which  he  was  unable  to  collect  tends  to 
prove  nothing.  She  may  have  declined  payment  of  the  same 
for  perfectly  valid  reasons.  He  does  not  swear  that  these 
claims  were  reduced  to  judgment,  and  execution  was  issued 
and  returned  unsatisfied,  nor  does  he  state  what  knowledge, 
if  any,  he  had  relative  to  the  assets  and  liabilities  of  Julia 
Solvey.  For  all  that  his  testimony  discloses,  she  may  not 
have  owed  a  dollar  to  anyone,  and  she  may  have  owned  prop- 
erty worth  millions  of  dollars.  Moreover,  the  testimony 
^**^  of  this  witness  fails  to  state  when  Julia  Solvey  went  to 
Canada  or  when  she  ceased  to  own  property  in  Benson  county 
or  in  North  Dakota.  It  may  be  from  anything  that  appears 
in  his  testimony  that  she  continued  to  reside  and  to  own  prop- 
erty here  for  several  years  after  the  plaintiff  purchased  said 
property,  and  after  he  acquired  knowledge  of  the  existence 
of  such  mortgage.  As  before  stated,  and  for  the  reasons 
above  stated,  we  are  convinced  that  plaintiff  signally  failed 
to  establish  the  fact  of  Julia  Solvey 's  financial  inability  to  re- 
spond in  damages  to  plaintiff  for  the  breach  of  her  covenant 
aforesaid,  and  proof  of  such  fact  was  essential  to  plaintiff's 
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recovery.     As  to  the  proper  method  of  proving  insolvency, 
see  Abbott's  Trial  Evidence,  second  edition,  777-779. 

Entertaining  these  views,  it  follows  that  the  judgment  and 
order  appealed  from  must  be  reversed,  and  it  is  so  ordered. 

All  concur,  except  Morgan,  C.  J.,  not  participating. 

A  Begister  of  Deeds  is  Liable  for  His  Failure  to  Keep  an  Index  of 
instruments  recorded:  Note  to  Worden  v.  Witt,  95  Am,  St,  Eep.  86, 
discussing  the  liability  of  ministerial  officers  to  private  individuals 
for  the  nonperformance  and  misperformance  of  official  duties. 


POWER  v.  KING. 

[18  N.  D,  600,  120  N.  W.  543,] 

DEEDS — Intoxication  of  Grantor  as  Invalidating  Deed. — Be- 
fore a  deed  or  other  contract  will  be  set  aside  on  the  ground  of  the 
intoxication  of  the  grantor  or  maker  when  the  same  was  executed, 
the  evidence  must  show  that  the  grantor  was  in  such  a  degree  of 
intoxication  at  the  time  as  to  render  him  entirely  incapable  of  under- 
standing the  nature  and  effect  of  the  transaction,     (p.  786.) 

ATTORNEY  FEES — Equitable  Action, — It  is  Error  to  Tax  an 
attornev's  fee  in  an  equitable  action  under  section  7179,  Eevised 
Codes  of  1905.     (p.  786.) 

DEEDS — Intoxication  of  Grantor  as  Rendering  Him  Incompe- 
tent.— Evidence  considered,  and  held  to  show  that  plaintiff  was  not 
rendered  incompetent  to  enter  into  the  contract  involved  in  this  action 
by  reason  of  his  intoxication,     (p.  786.) 

(Syllabi  by  the  court.) 

Bosard  &  Ryerson,  for  the  appellant. 

John  E.  Greene,  Gray  &  Gray  and  Ben  E.  Combs,  for  the 
respondent, 

«*>*>  MORGAN,  C.  J.  This  is  an  action  to  set  aside  a  deed, 
a  contract  for  the  purchase  of  one  hundred  and  sixty  acres 
of  land,  and  a  promissory  note  executed  by  the  plaintiff  on 
the  twentieth  day  of  May.  1907.  The  facts,  as  shown  by  the 
record,  are  the  following  in  substance:  On  the  twentieth  day 
of  ]May,  1907.  the  plaintiff  and  defendant  met  at  Donnybrook, 
Ward  county.  North  Dakota,  and.  after  certain  preliminary 
negotiations,  agreed  that  the  plaintiff'  would  purchase  one 
hundred  and  sixty  acres  of  land  from  the  defendant,  and  that 
the  defendant  would  purchase  two  lots  in  Donnybrook  from 
the  plaintiff.  The  consideration  agreed  upon  for  the  land 
was  the  sum  of  two  thousand  do]lai*s.  The  plaintiff'  was  to 
convey  to  the  defendant  tlie  two  lots  at  the  agreed  price  of 
five  hundred  dollars,  and  thp  plaintiff  was  to  execute  a  promis- 
sory note  for  the  sum  of  fifteen  liundrod  dollars,  and  deliver 
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■  the  same  to  the  defendant,  and  this  note  was  to  be  secured 
by  a  mortgage  to  be  executed  by  the  plaintiff  and  his  wife 
uponjDue  hundred  and  sixty  acres  of  land.  These  papers 
were  all  signed  by  the  plaintiff,  and  "***  were  turned  over  to 
one  Freeman,  who  sent  them  to  a  bank  at  Mohall,  where  the 
sigiuiture  of  the  plaintiff's  wife  was  to  be  procured  to  the 
mortgage  and  to  the  deed  of  the  lots  in  Donnybrook.  After 
these  papers  were  sent  to  the  bank  at  Mohall,  and  when  the 
attention  of  the  plaintiff  was  called  to  the  fact  that  his  wife's 
signature  was  to  be  procured,  he  repudiated  the  transaction 
entirely  and  refused  to  permit  his  wife  to  sign  the  same. 
Within  a  few  days  he  brought  this  action  to  cancel  and  annul 
the  deed  and  contract  that  had  been  signed  by  him,  and  to 
liave  them  surrendered  to  him.  After  a  trial  the  district  court 
made  findings  of  fact  and  conclusions  of  law  in  favor  of  the 
defendant,  and  refused  to  cancel  the  deed  and  other  contracts, 
and  granted  the  affirmative  relief  asked  by  the  defendant  for 
the  specific  performance  of  the  contract  that  was  entered  into 
between  the  plaintiff  and  the  defendant  on  Monday,  May 
20th.  The  plaintiff  has  appealed  from  the  judgment  of  the 
district  court,  and  asks  for  a  review  of  the  entire  evidence 
under  section  7229,  Revised  Codes  of  1905. 

The  sole  issue  is  whether  the  plaintiff  was  in  such  a  state  of 
intoxication  at  the  time  of  the  execution  of  these  papers  that 
he  was  incapable  of  understanding  the  nature  and  effect  of  the 
contract  entered  into  at  that  time.  The  record  shows,  and  it 
may  be  conceded,  that  Mr.  Power  had  been  drinking  exces- 
sively on  the  Sunday  prior  to  the  making  of  the  contract ;  but 
that  fact  does  not  alone  warrant  the  setting  aside  of  the  con- 
tract ex(>euted  by  him  about  10  o'clock  of  Monday  morning. 
The  evidence  does  not  show  that  he  drank  anything  prior  to 
the  signing  of  the  papers  on  Monday.  There  is  ample  evi- 
dence that  he  drank  heavily  on  that  day  after  he  left  the  bank 
where  the  contract  was  closed,  so  far  as  it  was  possible  for 
him  to  close  it  on  that  day.  The  fact  that  he  became  intoxi- 
cated later  in  the  day  has  no  direct  bearing  on  the  issue  as  to 
his  condition  when  he  executed  the  note,  deed  and  contract  for 
the  purchase  of  the  one  hundred  and  sixty  acres  of  land.  The 
evidence  of  the  plaintiff  shows  that  he  began  to  drink  whisky 
on  Saturday  about  7  o'clock  P.  M.  at  ]\linot.  He  left  ]\Iinot 
for  Donnybrook  some  time  during  Saturday  night  and  arrived 
at  Donnybrook  early  Sunday  morning.  Some  time  after  his 
arrival  there  he  procured  a  pint  or  half  pint  of  whisky  and 
drank  some  of  it.  After  drinking  this  whisky  he  testifies  that 
he  had  no  definite  recollection  of  anything  that  transpired  in 
Donnybrook  until  Wednesday  morning,  lie  has  no  recollec- 
tion whatever  of  l)eing  in  the  bank  where  the  papers  were  exe- 
cuted, or  having  talked  with,  or  of  doing  any  business  with,  the 
<!ou  defendant  th(M'e.     The  defendant,  the  cashier  of  the  bank, 
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the  keeper  of  the  hotel  where  plaintiff  stayed,  and  some  of  the. 
boarders  at  the  hotel  were  witnesses  at  the  trial,  and  testified 
to  his  condition  as  to  intoxication  on  Monday  before  and  after 
the  signing  of  the  deed  and  other  papers.  Prom  the  testimony 
of  these  witnesses  it  is  evident  that  he  drank  whisky  exces- 
sively on  Sunday  up  to  midnight,  and  on  Monday  afternoon 
and  Tuesday.  From  this  testimony,  so  far  as  facts  are  re- 
lated, and  not  as  conclusions,  we  think  that  it  was  clearly  shown 
that  he  was  not  incompetent  at  that  time  to  transact  business, 
that  he  did  transact  by  reason  of  having  been  under  the  in- 
fluence of  strong  drink  on  the  previous  night. 

In  Spoonheim  v.  Spoonheira,  14  N.  D.  380,  lOi  N.  W.  845, 
the  rule  was  laid  down  that,  before  a  deed  executed  by  a  per- 
son while  in  a  state  of  intoxication  would  be  set  aside  on  that 
ground,  it  must  be  shown  that  the  grantor  was  so  intoxicated 
as  to  be  incapable  of  understanding  the  nature  and  effect  of 
the  transaction.  In  that  case  the  following  rule  as  laid  down 
in  17  American  and  English  Encyclopedia  of  Law,  page  401, 
was  adopted:  "Where  a  person  seeks  to  avoid  responsibility 
for  a  contract  on  the  ground  of  intoxication  alone,  it  must  ap- 
pear that  the  drunkenness  was  so  excessive  that  he  was  utterly 
deprived  of  the  use  of  his  reason  and  understanding,  and  was 
altogether  incapable  of  knowing  the  effect  of  what  he  was 
doing.  Any  degree  of  intoxication  which  falls  short  of  this 
will  furnish  no  ground  for  release,  in  the  absence  of  fraud  on 
the  part  of  the  other  contracting  party."  Tested  by  this  rule, 
we  deem  it  clearly  shown  that  the  plaintiff  was  competent  to 
execute  the  papers,  and  did  fully  understand  their  legal  char- 
acter and  effect. 

There  is  no  claim  of  fraud  or  imposition  against  the  defend- 
ant. The  evidence  is  conflicting  as  to  the  value  of  the  land 
and  as  to  the  value  of  the  lots.  The  plaintiff  claims  that  the 
lots  are  worth  more  than  five  hundred  dollars — the  price 
agreed  upon  by  him  in  the  trade — and  that  the  land  is  worth 
less  than  the  price  fixed.  The  trial  court  found  the  lots  to  be- 
ef the  value  of  three  hundred  dollars  and  the  land  of  the  value 
of  seventeen  hundred  dollars.  These  findings  are  sustained  by 
the  evidence,  and  accord  with  our  conclusions  as  to  the  value 
of  the  property  after  a  careful  perusal  of  the  evidence. 

The  trial  court  ordered  the  costs  and  disbursements  of  the 
action  to  be  taxed  in  favor  of  the  defendant,  and  an  attorney 's 
fee  of  seventy-five  dollars  was  ordered  taxed  against  the  plain- 
tiff' in  addition  to  the  costs  and  disbursements.  Tliis  was 
error.  There  is  no  provision  in  the  **"^  statute  authorizing 
the  taxation  of  an  attorney's  fee  in  a  case  of  this  kind.  Under 
section  7179,  Revised  Codes  of  1905,  the  costs  might  have  been 
taxed  against  the  plaintiff  in  the  discretion  of  the  court.  This 
identical  question  has  beon  recentlv  decided  bv  this  court  iu 
Engholm  v.  Ekrem,  18  X.  D.  185,  119  N.  W.  35. 
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The  judgment  will  be  ordered  modified  by  striking  there- 
from the  seventy-five  dollars  allowed  as  attorney's  fees,  and, 
as  modified,  the  judgment  is  afftrmed,  with  costs  against  the 
appellant. 

All  concur. 


Contracts  of  Intoxicated  Persons  are  discussed  in  the  subject  of  a  note 
to  Cameron-Barkley  Co.  v.  Thornton  etc.  Co.,  107  Am.  St.  Kep.  536, 
wherein  is  shown  the  degree  of  drunkenness  which  will  afford  ground 
for  avpiding  &  contract. 


STATE  V.  SCHOOL  DISTRICT  No.  50. 

[18  N.  D,  616,  120  N.  W.  555.] 

APPEAL — Specification  of  Error. — When  the  Settled  State- 
ment of  case  in  an  action  properly  triable  to  a  jury  contains  no  proper 
specifications  of  errors  as  required  by  Kevised  Codes  of  1905,  section 
7058,  the  same  must  be  disregarded  by  this  court,  as  said  section  ex- 
pressly provides  that:  "If  no  such  specification  is  made,  the  statement 
shall  be  disregarded  on  motion  for  a  new  trial,  and  on  appeal."  No 
proper  specification  being  found  in  the  settled  statement  in  this  case, 
this  court  is  restricted  to  a  review  of  such  errors,  if  any,  as  appear 
upon  the  face  of  the  judgment-roll  proper,     (p.  789.) 

SCHOOL  BONDS — When  Void,— The  Municipal  Bonds  of  de- 
fendant school  district  which  are  sued  upon  in  this  case  were  issued 
without  first  submitting  to  the  electors  of  the  school  district  the  ques- 
tion of  their  issuance,  and,  furthermore,  the  school  district  had  no 
power  to  issue  the  same  by  the  express  provisions  of  the  act  under 
which  it  is  claimed  they  were  issued  as  there  were  not  twenty-five 
legal  votes  cast  in  such  district  at  the  preceding  annual  school  elec- 
tion therein.  Chapter  11,  page  39,  Laws  of  1887,  under  which  plain- 
tiff contends  such  bonds  were  issued,  is  printed  upon  the  back  of  the 
bonds,  and  section  9  thereof  expressly  provides  that  the  question  of 
refunding  prior  indebtedness  shall  be  first  submitted  to  a  vote  of  the 
qualified  electors  of  the  district  after  giving  certain  notice  therein 
prescribed  of  an  election  for  such  purpose,  and  that  the  proposition 
to  issue  such  bonds  must  receive  the  affirmative  votes  of  at  least  two- 
thirds  of  all  the  votes  cast;  also,  that  no  school  district  in  which  less 
than  twenty-five  legal  votes  were  cast  at  the  annual  school  election 
next  preceding  the  issuance  of  such  bonds  shall  avail  itself  of  the 
l)rovisions  of  this  act.  Held,  for  these  reasons,  that  such  bonds  are 
void.     (pp.  790,  791.) 

SCHOOL  BONDS — Recitals — Estoppel — Innocent  Purchaser. — 
The  bonds  in  suit  contain  a  recital  to  the  effect  that  they  are  issued 
for  the  purpose  of  refunding  present  indebtedness  "as  authorized 
by  act  of  the  legislative  assembly  approved  March  11,  1887"  (Laws 
1887,  p.  39,  c.  11),  entitled  "An  act  to  provide  for  refunding  the  out- 
standing indebtedness  which  existed  prior  to  July  30,  188(3,  of  any 
incorporated  board  of  education  or  school  district  in  the  territory 
of  Dakota."  Held,  that  such  recital  does  not  estop  the  school  dis- 
trict from  urging  the  defense,  even  as  against  an  innocent  purcliaser^ 
that  such  bonds  were  illegally  issued,     (pp.  791-793.) 
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BniNICIPAL  BONDS — Recitals— Estoppel— Bona  Fide  Pur- 
chasers.— Every  purchaser  of  municipal  bonds  acquires  and  holds 
them  charged  with  full  notice  of  the  possession,  or  absence,  of  power 
in  the  first  instance  on  the  part  of  the  public  corporation  to  issue 
them;  and  the  question  of  the  authority  of  a  public  corporation  to 
issue  negotiable  bonds  cannot  be  concluded  by  mere  recitals,  even 
as  against  innocent  purchasers  thereof,     (pp.  791-793.) 

SCHOOL  BONDS — Authority  to  Issue — Submission  to  Voters. 
The  school  district  possessed  no  implied  authority  to  issue  such  bonds 
on  account  of  the  fact  that  they  were  refunding  bonds  and  issued 
in  lieu  of  presumably  valid  obligations  of  the  district,  because  by  the 
express  provisions  of  section  9  aforesaid,  their  issuance  was  pro- 
hibited because  of  the  fact  that  less  than  twenty-five  legal  votes  were 
cast  at  the  preceding  annual  school  election,  (p.  793.) 
(Syllabi  by  the  court.) 

T.  F.  McCue,  attorney  general,  and  Andrew  Miller,  assistant 
attorney  general,  for  the  state. 

Turner  &  Wright,  for  the  respondent. 

***  FISK,  J.  This  litigation  arose  in  the  district  court  of 
Barnes  county,  and  plaintiff's  cause  of  action  is  based  upon 
thirteen  alleged  negotiable  bonds  claimed  to  have  been  issued 
by  defendant  school  district  on  June  28,  1892,  aggregating  the 
sum  of  five  thousand  seven  hundred  dollars,  payable  to  one 
.Miller,  or  bearer,  and  purchased  before  maturity  for  value 
by  plaintiff,  which  bonds  it  is  claimed,  were  issued  in  accord- 
ance with  the  provisions  of  an  act  of  the  legislative  assembly 
of  the  territory  of  Dakota,  approved  March  11,  1887  (Laws 
1887,  p.  39,  c.  11),  entitled  "An  act  to  provide  for  the  refund- 
ing of  the  outstanding  indebtedness  which  existed  prior  to 
.July  30,  1886,  for  any  incorporated  board  of  education  or 
school  district  in  the  territory  of  Dakota,"  a  copy  of  such  act 
being  printed  on  the  back  of  such  bonds.  Among  other  de- 
fenses relied  upon,  defendant  denies  that  the  alleged  bonds 
were  issued  to  refund  outstanding  indebtedness  ^^^  of  the  de- 
fendant, and  alleges  that  they  were  signed  b}^  the  president  of 
the  defendant,  and  by  another  person  pretending  to  be  tlie 
clerk  thereof,  fraudulently  and  unlawfully,  and  with  no  con- 
sideration whatever  received  by  the  defendant  school  district 
tlierefor.  The  answer  further  alleges  that  no  election  was  had 
for  the  purpose  of  determining  the  question  of  the  issuance 
of  said  bonds,  and  that  the  same  were  signed  and  delivei-cd 
without  the  authority  either  of  the  voters  of  the  district  as  ex- 
pressed at  an  election  or  by  resolution  or  other  expression  of 
the  board  of  directors  of  the  district,  and  it  is  further  alleged 
by  defendant  that  it  was  wholly  without  authority  to  issue 
said  bonds  for  the  reason  that  at  the  annual  school  election 
next  preceding  the  pretended  issuance  thereof  less,  than 
twenty-five  h^gal  votes  were  cast.  A  jury  was  waived,  and, 
at  the  close  of  the  testimony,  the  trial  court,  among  other 
tilings,   found  as  a  fact  the  following:  "That  each   of  said 
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bonds  purports  on  its  face  to  have  been  issued  by  School  Dis- 
trict No.  50,  Barnes  county,  state  of  North  Dakota,  for  the 
purpose  of  redeeming  present  indebtedness  as  authorized  by 
act  of  the  legislative  assembly  approved  March  18,  1887,  en- 
titled 'An  act  to  provide  for  refunding  the  outstanding  in- 
debtedness which  existed  prior  to  July  30,  1886,  of  any  incor- 
porated board  of  education  or  school  district  in  the  territory 
of  Dakota.*  That  a  copy  of  said  act  is  printed  in  full  on  the 
back  of  each  of  said  bonds.  The  court  further  finds  as  a 
matter  of  fact  that  at  the  time  of  the  purported  execution  of 
the  bonds,  to  wit,  on  January  28,  1892,  James  E.  Walks,  who 
signed  his  name  to  said  bonds  as  clerk  of  the  defendant,  did 
not  reside  within  the  territorial  limits  of  the  defendant,  and 
did  not  at  any  time,  either  before  or  subsequent  to  that  date, 
reside  within  the  territorial  limits  of  the  defendant  school  dis- 
trict  The  court  further  finds  that  the  question  of  issu- 
ing said  bonds  or  of  refunding  the  then  existing  indebtedness 
of  the  defendant  school  district,  if  any,  was  never  submitted 
to  a  vote  of  the  qualified  electors  of  said  school  district.  The 
court  finds  that  less  than  twenty-five  legal  votes  were  cast  at 
the  annual  school  election  next  preceding  the  issuance  of  said 
bonds,  and  that  less  than  twenty-five  legal  votes  were  cast  at 
every  school  election  held  in  said  school  district  prior  to  the 
twenty-eighth  day  of  January,  1892." 

The  trial  court  also  made  conclusions  of  law  as  follows : 

620  "  (1)  The  court  holds  as  a  matter  of  law  that  the  above- 
named  James  E.  Walks  was  not  the  clerk  of  the  defendant  nor 
authorized  to  act  as  such  at  the  time  of  the  purported  issuance 
of  said  bonds,  nor  at  any  time  theretofore  or  thereafter. 

''(2)  That  said  bonds  are  wholly  void  as  against  the  de- 
fendant upon  the  ground  that  the  question  of  their  issuance  or 
of  refunding  the  indebtedness  of  the  district  was  not  sub- 
mitted to  a  vote  of  the  qualified  electors,  and  upon  the  further 
ground  that  the  said  school  district  was  wholly  without  author- 
ity to  issue  said  bonds  in  any  event  because  of  the  fact  that 
less  than  twenty-five  legal  votes  were  cast  at  the  preceding 
annual  election  held  therein." 

Pursuant  to  such  findings  and  conclusions  judgment  was 
ordered  and  entered  in  defendant's  favor  dismissing  the  action 
;ind  for  costs.  In  due  time  ?,  statement  of  case  was  settled  and 
a  motion  for  a  new  trial  was  made  and  denied,  and  this  appeal 
is  from  the  judgment  and  also  from  the  order  denying  such 
motion. 

In  disposing  of  this  appeal,  we  are  not  at  liberty  to  review 
any  alleged  error,  unless  it  appears  upon  the  face  of  the  judg- 
ment-roll proper.  The  statement  of  the  case  as  settled  con- 
tains no  proper  specification  of  errors  of  law  occurring  at  the 
trial  nor  of  the  particulars  in  which  it  is  claimed  that  the  evi- 
dence is  sufficient  to  sust;iin  the  findinsjs.     That  such  omission 
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is  fatal  has  repeatedly  been  held  by  this  court.  The  statute 
(Rev.  Codes  1905,  sec.  7058)  is  explicit  in  requiring  such  spec- 
ification of  particulars  to  be  incorporated  in  the  statement,  and 
that,  "if  no  such  specification  is  made,  the  statement  shall  be 
disregarded  on  motion  for  a  new  trial  and  on  appeal."  Fur- 
thermore, the  notice  of  intention  to  move  for  a  new  trial  con- 
tains no  designation  of  the  statutory  grounds  upon  which  the 
same  will  be  made  as  required  by  section  7065,  Revised  Codes 
of  1905,  and  this  omission  is  also  fatal,  and  precludes  us  from 
examining  the  evidence. 

From  a  careful  examination  of  the  judgment-roll  proper  we 
fail  to  discover  any  reversible  error  therein.  By  the  findings 
of  the  trial  court,  which  must  be  accepted  as  final,  such  bonds 
had  printed  thereon  the  act  in  full  under  which  it  was  claimed 
they  were  authorized  to  be  issued  as  aforesaid.  By  section  9 
of  the  act  it  is  expressly  provided  that  the  question  of  refund- 
ing prior  indebtedness  shall  be  first  submitted  to  a  vote  of  the 
qualified  electors  of  the  district  after  giving  certain  notice 
therein  prescribed  of  an  election  for  such  purpose,  and  that 
the  proposition  to  issue  such  bonds  must  '*^*  receive  the 
affirmative  votes  of  at  least  two-thirds  of  all  the  votes  cast. 
It  is  also  expressly  provided  in  said  section  that  no  school 
district  in  which  less  than  twenty-five  legal  votes  were  cast  at 
the  annual  school  election  next  preceding  the  election  therein 
provided  for  shall  avail  itself  of  the  provisions  of  such  act. 
Turning  to  the  trial  court's  findings  it  appears  that  the  ques- 
tion of  issuing  such  bonds  was  never  submitted  to  a  vote  of 
the  electors  of  the  district,  and  it  further  appears  therefrom 
that  less  than  twenty-five  legal  votes  were  cast  at  the  annual 
school  election  next  preceding  the  issuance  of  such  bonds. 
The  conclusion  inevitably  follows,  therefore,  that  such  bonds 
were  issued  in  direct  violation  of  the  act  under  which  it  is 
claimed  they  were  issued,  and  hence  they  are  null  and  void, 
and  no  recovery  can  be  had  thereon  unless  the  plaintiff  can 
successfully  invoke  the  doctrine  of  estoppel  as  against  the  de- 
fendant. Appellant's  counsel  contend  that  plaintiff,  as  an 
innocent  purchaser,  had  a  right  in  purchasing  such  bonds  to 
rely  upon  the  presumption  that  all  the  conditions  precedent  to 
the  issuance  of  bonds  had  been  done  and  performed,  and  that 
defendant  is  estopped  by  the  recitals  in  the  bonds  to  urge  their 
invalidity.  The  fallacy  of  such  contention  is  laid  bare  by  an 
examination  of  the  facts  as  found  by  the  lower  court,  from 
which  it  appears  that  no  recitals  are  contained  in  the  bonds 
upon  which  an  estoppel  can  be  predicated.  The  only  recital 
contained  in  the  bond  is,  in  effect,  that  they  are  issued  for  the 
purpose  of  refunding  present  indebtedness  as  authorized  by 
the  act  therein  referred  to.  There  is  no  recital  of  any  acts  nor 
is  the  recital  equivalent  to  a  statement  that  such  bonds  are 
issued  "in  accordance  with"  or  "in  conformity  to"  or  "in 
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pursuance  of"  the  act  therein  referred  to.  Regarding  a  sim- 
ilar case  the  supreme  court  of  the  United  States  in  upholding 
a  defense  similar  to  the  one  here  urged  said:  **We  do  not 
think  the  plaintiff  in  error  is  precluded  from  raising  this  ques- 
tion by  any  recitals  in  the  bonds.  They  contain  no  statement 
of  any  election  called  or  held,  or  of  the  vote  by  which  the  issue 
of  such  bonds  was  authorized.  They  do  not  embody  even  a 
general  statement  that  the  bonds  Avere  issued  in  pursuance  of 
the  statutes  referred  to.  The  utmost  effect  that  can  be  given 
to  them  is  that  of  a  statement  that  a  subscription  to  the  capital 
stock  of  the  railroad  company  was  authorized  by  the  statutes 
mentioned,  and  that  the  sum  mentioned  in  the  bonds  was  part 
of  it.  They  serve  simply  to  point  out  the  particular  laws 
under  which  the  transaction  may  lawfully  have  taken  place. 
They  say  ^**  nothing  whatever  as  to  any  compliance  with  the 
requirements  of  the  statute  in  respect  to  which  the  board  of 
supervisors  were  authorized  and  appointed  to  determine  and 
certify.  They  do  not,  therefore,  within  the  rule  of  decision, 
acted  on  by  this  court,  constitute  an  estoppel  which  prevents 
inquiry  into  the  alleged  invalidity  of  the  bonds."  The  same 
court  in  a  later  case,  in  eommenting  upon  the  prior  case  of 
Knox  County  v.  Aspinwall,  21  How.  539,  16  L.  ed.  208,  relied 
on  by  appellants'  counsel  in  the  case  at  bar,  took  occasion  to 
say:  "In  the  first  case  dealing  with  this  question  (Knox 
County  V.  Aspinwall)  it  was  said  that  a  purchaser  of  such 
bonds  had  the  right  to  assume  that  the  conditions  of  their 
issue  had  been  complied  with  merely  from  the  facts  of  the 
subscription  and  issue.  But  in  this  case  there  was  a  recital, 
and  subsequent  cases  have  limited  the  adjudication  to  the  pre- 
cise point  necessarily  decided:  Citizens'  Sav.  etc.  Assn.  v. 
Perrv  County,  156  U.  ^.  692,  15  Sup.  Ct.  Rep.  547,  39  L.  ed. 
585":  Quinlan  v.  Green  County,  205  U.  S.  410,  27  Sup.  Ct. 
Rep.  505,  51  L.  ed.  860. 

The  general,  and  we  believe  the  correct,  rule  regarding  the 
binding  effect  of  recitals  in  bonds  is  well  stated  in  1  Abbott's 
Municipal  Corporations,  section  209,  as  follows:  "The  doc- 
trine as  applied  to  recitals  is  substantially  this :  That  when^ 
legislative  authority  has  been  given  a  public  corporation  or  its 
officials  the  power  to  issue  bonds  upon  the  performance  of 
some  precedent  condition,  such  as  a  particular  manner  of  hold- 
ing an  election  or  the  existence  of  some  fact,  and  where  it  may 
be  gathered  from  the  legislative  enactment  that  certain  ofifieials 
of  the  corporation*  are  invested  with  the  power  to  decide 
whether  the  conditions  precedent  have  been  complied  with  or 
such  acts  existed,  their  recitals  or  statement  in  the  bonds 
issued  by  them  that  they  have  been  so  complied  with,  or  that 
certain  conditions  exist,  is  conclusive  of  the  fact  and  bindinu: 
upon  the  corporation  ;  for.  as  said  by  the  supreme  court  of  the 
United  States:  'The  recital  is  itself  a  decision  of  the  fact  by 
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the  appointed  tribunal.*  Such  a  recital  or  decision,  as  it  is 
termed,  is  conclusive  upon  the  corporation  as  to  bonds  in  the 
hands  of  a  bona  fide  holder,  Avho,  it  is  held,  as  to  such  matters 
is  not  bound  to  look  for  further  evidence  of  a  compliance  with 
the  conditions  of  issue.  The  recitals  or  statements  work  no 
estoppel,  however,  except  when  made  by  those  officials  or  that 
tribunal  either  as  specially  designated  or  having  the  general 
power  to  perform  such  acts.  If  not  made  by  those  having 
authority  to  decide  and  assert  the  facts  ^^'^  which  constitute 
Ihe  conditions  precedent  to  a  legal  issue  of  bonds,  the  recitals 
will  not  be  accepted  as  a  substitute  for  proof."  In  the  follow- 
ing three  sections  the  same  author  says:  "The  principle  of 
estoppel  does  not  apply,  however,  to  recitals  of  authority,  for 
in  this  respect  it  is  held  every  purchaser  of  bonds  acquires  and 
holds  them  charged  with  full  knowledge  of  the  possession  of 
power  in  the  first  instance  on  the  part  of  the  public  corpora- 
tion to  issue  them.  The  question  of  legislative  authority  in  a 
public  corporation  to  issue  negotiable  bonds  cannot  be  con- 
cluded by  mere  recitals,  even  when  the  bonds  have  come  into 
the  hands  of  bona  fide  holders  for  value.  The  doctrine  of  re- 
citals ....  has  never  been  carried  to  the  extreme  of  holding 
that  such  officials  can  by  their  recitals  or  decisions  create  a 
power  on  the  part  of  the  public  corporation  to  issue  bonds 

where  none  existed "Where  negotiable  bonds  are  issued 

containing  no  recitals  of  authority,  it  is  quite  generally  held 
that  they  are  not  unimpeachable  in  the  hands  of  the  bona  fide 
holders."  In  speaking  upon  this  question  in  Flagg  v.  School 
District,  4  N.  D.  30,  58  N.  W.  499,  25  L.  R.  A.  363,  Judge 
Corliss,  among  other  things,  said:  "Some  cases  appear  to  hold 
that  a  mere  recital  that  the  bond  was  issued  in  pursuance  of 
a  particular  statute  is  a  suffi<j:ient  recital  of  performance  of  all 
the  conditions  precedent  prescribed  by  the  statute:  See  Ber- 
nard's Tp.  v.  Morrison,  133  U.  S.  523,  10  Sup.  Ct.  Rep.  333. 
33  L.  ed.  726 ;  IMont^jlair  v.  Ramsdell,  107  U.  S.  147,  2  Sup. 
Ct.  Rep.  391,  27  L.  ed.  431;  Knox  Co.  v.  Aspinwall,  21 
How.  539,  16  L.  ed.  208.  We  used  language  in  Coler  v. 
School  Tp.,  3  N.  D.  249,  55  N.  W.  587,  28  L.  R.  A.  649,  indi- 
cating that  such  a  recital  would  be  sufficient  to  estop  the  muni- 
cipality. What  was  said  there  was  not  necessary  to  the 
decision  of  the  case,  and  the  writer  of  this  opinion  in  fact  in- 
tended to  say  that  a  recital  that  the  bond  was  issued  in  con- 
formity with  a  particular  statute  would  be  a  sufficient  recital 
that  all  the  terms  of  the  statute  had  beeif  complied  with,  so 
far  as  the  offiicer  making  the  statement  had  power  to  pass  upon 
such  questions.  It  might  with  much  force  be  urged  that  a 
bare  recital  that  the  bond  was  issued  in  pursuance  of  a  pai-- 
ticular  act  would  constitute  no  more  than  a  mere  refci-oucc  to 
the  law  under  which  the  bond  Avas  issued,  and  not  a  dcr];ira- 
tion  that  the  terms  of  that  law  had  been  complied  with,     if 
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such  construction  were  to  be  placed  upon  these  conditions, 
there  would  be  nothing  to  estop  the  municipality,  except  the 
mere  *^^  fact  of  issuing  the  bonds.  This  is  not  sufficient  to 
render  the  municipality  liable  against  proof  that  the  condi- 
tions of  the  statute  have  not  been  complied  with";  citing  Lake 
Co.  V.  Graham,  130  U.  S.  674,  9  Sup.  Ct.  Rep.  654,  32  L.  ed. 
1065;  Buchanan  v.  Litchfield,  102  U.  S.  278,  26  L.  ed.  138; 
Carroll  County  v.  Smith,  111  U.  S.  556,  4  Sup.  Ct.  Rep.  539, 
28  L.  ed.  517 ;  Marsh  v.  Fulton  County,  10  Wall.  676,  19  L.  ed. 
1040.  Tested  by  the  foregoing  rules,  it  is  entirely  clear  that 
the  recital  in  the  bonds  in  the  case  at  bar  is  insufficient  upon 
which  to  predicate  an  estoppel  against  the  school  district. 
Not  only  is  this  true,  but  under  the  statute  under  which  the 
bonds  are  claimed  to  have  been  issued  there  was  no  power  in 
the  district  to  issue  the  same ;  hence  no  recital  of  its  officers 
could  operate  to  estop  the  district  from  urging  such  defense. 
"There  can  be  no  estoppel  by  conduct  or  ratification  where 
there  is  a  want  of  power":  6  Current  Law.  712,  citing  Wich- 
man  v.  Placerville,  147  Cal.  162,  81  Pac.  537. 

Respondent's  counsel,  in  their  printed  brief,  contend  that 
chapter  11,  page  39,  Laws  of  1887,  w^as  not  in  force  at  the 
date  of  the  issuance  of  these  bonds,  as  the  same  was  impliedly 
repealed  by  chapter  62,  page  177,  Laws  of  1890,  and  that 
under  the  latter  act  the  bonds  were  clearly  illegal  under  the 
decision  of  this  court  in  case  of  Fla gg  v.  School  District,  4 
N.  D.  30,  58  N.  W.  499,  25  L.  R.  A.  363,  as  well  as  numerous 
other  authorities  cited  by  them.  It  is  unnecessary  for  us  to 
determine  this  question  in  view  of  the  conclusions  above 
reached.  If  the  act  of  1890  aforesaid  was  in  force,  the  bonds 
were  clearly  void,  even  in  the  hands  of  an  innocent  purchaser, 
as  no  election  was  held  for  the  purpose  of  submitting  to  the 
electors  of  the  district  the  question  of  the  issuance  thereof,  and 
no  certificate  of  the  county  auditor  was  placed  upon  the  back 
of  such  bonds  as  required  by  said  statute.  On  the  oral  argu- 
ment counsel  for  appellant  contended  that  notwithstanding 
the  fact  that  defendant  district  was  without  power  to  issue 
the  bonds  in  suit,  yet  having,  presumably  with  authority, 
issued  the  original  bonds,  it  had  implied  authority  independent 
(if  an}'  statute  authorizing  their  issuance  to  issue  refunding 
lionds  in  lieu  of  the  original  ones.  The  trouble  with  this  argu- 
ment is  that  it  runs  counter  to  the  express  provisions  of  tlie 
statute,  which,  in  effect,  prohibited  the  defendant  district 
from  issuing  such  refunding  bonds  for  the  reason  that  there 
were  not  twenty-five  legal  votes  cast  in  said  district  at  the  pre- 
ceding election  therein.  In  the  face  of  this  express  statutory 
inhibition,  *'-•'*  there  could  be  no  implied  authority  for  the 
issuance  of  said  lionds. 

It  follows  from  what  we  have  above  said  the  judgment  and 
order  appealed  from  must  be  affirmed. 

All  concur. 


.794  138  American  State  Reports.       [N.  Dakota. 

MuTiMpal  Bonds  and  Dcfense/f  Thereto  are  considered  in  tlie  note  to 
De  Voss  V.  City  of  Richmond,  98  Am.  Dee.  664,  showing  all  the 
essentials  to  a  valid  municipal  bond.  If  a  municipality  is  already 
indebted  on  valid  obligations,  it  may  take  measures  to  refund  such 
indebtedness:  Note  to  Beard  v.  City  of  Hopkinsville,  44  Am.  St.  Eep. 
240.  Want  of  power  is  always  a  defense  to  an  action  upon  municipal 
bonds:  Note  to  De  Voss  v.  City  of  Richmond,  98  Am.  Dec.  686. 

Municipal  Bonds  Issued  Withcnit  Prior  Valid  Election  are  Void,  where 
such  election  is  a  condition  precedent  to  their  issuance:  Note  to 
Jones  V.  City  of  Camden,  51  Am.  St.  Rep.  844,  845. 

Municipal  Bonnds  in  the  Hands  of  Bona  Fide  Holders  is  the  subject 
of  discussion  in  the  note  to  Jones  v.  City  of  Camden,  51  Am.  St.  Eep. 
822.  See,  also,  Gibbs  v.  School  District,  88  Mich.  334,  26  Am.  St. 
Eep.  293;  Greene  v.  Village  of  Eienzi,  87  Miss.  463,  112  Am.  St. 
Eep.  449. 

The  Effect  of  Becitdls  in  Municipal  Bonds  is  shown  in  the  notes  to 
De  Voss  v.  City  of  Richmond,  98  Am.  Dec.  684;  Beard  v.  City  of 
Hopkinsville,  44  Am.  St.  Eep.  242;  Jones  v.  City  of  Camden,  51  Am. 
St.  Eep.  835. 
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GOLDSBOROUGH  v.  HEWITT. 

[23  Okl.  66,  99  Pac.  907.] 

HOMESTEAD. — The  Separate  Deed  of  a  Married  Man,  the 
head  of  a  family,  to  the  homestead,  is  void.     (p.  796.) 

DIVORCE — Homestead  not  Disposed  of  by  Decree. — In  a  di- 
vorce proceeding  it  is  competent  for  the  court,  in  the  decree,  to  set 
aside  the  homestead  to  either  party;  but  where  the  same  makes  no 
disposition  thereof,  the  homestead  remains  to  the  husband,  as  the 
head  of  the  family,  discharged  of  all  homestead  rights  or  claims  of 
the  other  party,     (p.  797.) 

RES  JUDICATA. — A  Judgment  Sustaining  a  Demurrer  for  mis- 
joinder of  causes  of  action  is  not  available  to  establish  the  plea  of 
res  judicata,     (p.  802.) 

(Syllabi  by  the  court.)  •  ■  ••'•':  [^  '■  ,  ^ 

Spencer  E.  Sanders  and  F.  W.  Jacobs,  for  the  plaintiffs  in 

error. 

W.  A.  McCartney  and  Lee  M.  Gray,  for  the  defendant  in 
error. 

«'  TURNER,  J.  On  March  23,  1904,  William  H.  Golds- 
borough  and  Louisa  Caldwell,  plaintiffs  in  error,  plaintiffs 
below,  brought  suit  against  Robert  Hewitt,  defendant  in  error, 
deffMidant  below,  in  the  district  court  of  Kingfisher  county, 
Oklahdma  Territory,  and  for  cause  of  action,  in  substance, 
stated  that  on  and  for  some  time  after  February  18,  1897, 
they  Avere  husband  and  wife;  that  as  such  at  that  time  they 
lind  living  with  them,  and  still  have,  three  children  born  of 
said  marriage ;  that  they  were  the  owners  in  fee  and  in  posses- 
sion of  a  certain  tract  of  land  in  said  count}'",  occupied  and 
acquired  by  tliem  as  their  homestead  in  compliance  with  the 
homestead  laws  of  the  United  States  and  the  territory  of  Okla- 
homa :  that  in  March.  1896,  the  plaintiff  Louisa  Caldwell,  then 
Goklsborough,  took  the  youngest  child  and  left  the  territory 

(795), 
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on  business,  with  intent  to  return,  leaving  her  then  husband, 
William  H.  Goldsborough,  and  the  two  other  children  liv- 
ing on  their  said  homestead;  that  during  her  absence  said 
"William  II.  Goldsborough,  on  February  18,  1897,  without  her 
knowledge  or  consent,  and  without  consideration,  executed  to 
defendant  a  quitclaim  deed  to  said  homestead,  and  put  him 
in  possession  thereof,  which  he  has  since  retained  and  refuses 
to  surrender  on  demand;  that  there  is  due  plaintiffs  for  the 
use  and  occupation  thereof  two  thousand  one  hundred  dollars, 
for  which  they  pray  judgment,  and  that  said  deed  be  set  aside, 
and  for  costs.  On  December  1,  1905,  an  amended  answer  was 
filed,  which  was  in  effect,  a  general  denial  and  a  plea  of  res  ad- 
judicata  as  to  William  II.  Goldsborough.  On  February  19, 
1906,  plaintiff  filed  a  general  denial  by  way  of  reply,  a  .jury 
was  waived  and  the  cause  went  to  trial  to  the  court.  There 
was  judgment  for  defendant,  and,  after  motion  for  a  new  trial 
filed  and  overruled,  plaintiff's  prosecuted  the  cause  by  petition 
in  error  and  case-made  to  the  supreme  court  of  the  territory 
of  Oklahoma,  and  the  same  is  now  before  us  for  review  by 
virtue  of  the  terms  of  the  enabling  act  (Act  June  16,  1906,  c, 
3335,  34  Stat.  267). 

^*^  The  only  assignment  of  error  necessary  for  us  to  con- 
sider is  that  the  judgment  is  not  supported  by  the  evidence 
and  is  contrary  to  law. 

The  facts  are  undisputed.  They  are :  That  in  March,  1896. 
plaintiff's  were  living  as  husband  and  wife  on  their  homestead 
in  Kingfisher  county;  that  there  were  living  with  them  their 
three  children ;  that  about  that  time  the  plaintiff,  then  Louisa 
Goldsborough,  now  Louisa  Caldwell,  took  the  youngest  child 
and  went  to  Kansas  to  secure  employment;  that  while  gone, 
Avithout  her  knowledge,  consent  or  joinder,'  and  without  con- 
sideration, to  wit,  on  February  18,  1897,  her  coplaintift",  then 
her  husband,  made,  executed  and  delivered  to  defendant  a 
quitclaim  deed  to  their  said  homestead,  and  put  him  in  pos- 
session, which  he  has  .since  retained. 

At  that  time  the  law  provided  (Okl.  Stats.  1893.  sec.  2844)  : 
"The  following  property  shall  be  reserved  to  the  head  of 
every  family  residing  in  the  territory  exempt  from  attach- 
ment or  execution,  and  every  other  species  of  forced  sale  for 
the  payment  of  debts,  except  as  hereinafter  provided:  First, 
the  homestead  of  the  family." 

"'^  Section  1627:  "All  instruments  conveying  or  affecting 
the  title  to  the  homestead  exempted  by  law  to  the  head  of  a 
family,  shall  be  void  unless  the  husband  and  wife  si^ni  and 
acknowledge  one  and  the  same  joint  instrument  conveying  tlie 
same." 

This  conveyance  Avas  therefore  void:  Ilall  v.  Powell,  8  Okl. 
276,  57  Pae.  168:  ^Mooro  v.  Pcaves,  15  Kan.  150;  Chambers 
V.  Cox,  23  Kan.  393:  ()1t  v.  Sprague.  27  Kan.  620:  Hill  v. 
Alexander,  2  Kan.  App.  251,  41  Pac.  1066;  Locke  v.  Redmond, 
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fi  Kan.  App.  76,  49  Pac.  670;  Schermerhorn  v.  Mahaffie,  34 
Kan.  108.  8  Pac.  199. 

In  CIliamber.s  v.  Cox,  23  Kan.  393,  Brewer,  J.,  speaking  for 
the  court,  said:  "The  separate  deed  of  a  married  man  to  the 
homestead  is  void ;  it  does  not  devest  him  of  title,  nor  estop 
him  from  recovering  the  land.  The  question  is  not,  who  will 
inherit  from  him,  but,  has  his  title  been  devested?  And  the 
constitution  says  that  his  title  to  the  homestead  shall  not  pass 
unless  his  wife  joins  in  the  deed.  While  the  legislature  may 
regulate  the  matter  of  inheritance,  it  cannot  avoid  or  limit  the 
constitutional  provision  for  the  protection  of  homesteads. 
The  constitution  forbids  the  alienation  without  the  joint  con- 
sent of  husband  and  wife.  It  does  not  add,  'providing  they 
are  living  together  and  occupying  the  homestead,'  nor,  'pro- 
viding that  both  are  residents  of  the  state';  but  the  prohibi- 
tion against  separate  alienation  is  absolute,  when  the  relation 
of  husband  and  wife  exists." 

This  would  seem  to  be  conclusive  of  the  question,  and  would 
be  were  it  not  contended  in  support  of  the  judgment  that 
Louisa  Caldwell,  being  divorced  from  William  H.  Golds- 
l>orough,  has  no  interest  in  the  subject  matter  of  this  suit, 
and  the  alleged  rights  of  William  H.  Goldsborough  to  the 
land  in  controversy  have  heretofore  been  decided  by  the  court 
adversely  to  him  in  the  case  of  William  H.  Goldsborough  v. 
Robert  Hewitt,  and  are,  therefore,  res  adjudicata. 

We  think  the  first  point  well  taken.  The  undisputed  facts 
are.  in  addition  to  those  already  stated,  that  after  making  the 
'^^  deed  to  defendant,  and  while  his  wife  was  gone,  as  stated. 
William  H.  Goldsborough  brought  suit  for  divorce  against  her 
by  publication,  on  July  12,  1897,  and  obtained  a  decree,  Octo- 
lier  30.  1897,  while  she  was  still  absent  from  the  territory.  At 
tlie  time  of  the  rendition  of  that  decree,  the  chancellor,  un- 
doubtedly, had  the  right,  under  Wilson's  Revised  and  Anno- 
tated Statutes  of  Oklahoma  of  1893,  section  4839,  to  set  aside 
the  homestead  to  either  plaintiff  or  defendant;  but  the  decree 
being  silent  on  the  subject,  we  are  constrained  to  hold  that 
she  retained  no  right  therein,  but  that  the  same  remained  in 
the  husband.  In  Brandon  v.  Brandon,  14  Kan.  342,  Brewer, 
J.,  in  speaking  of  the  power  of  the  chancellor  in  the  prem- 
ises, under  Laws  of  1870,  page  180,  chapter  87,  section  27. 
which  confers  power  similar  to  those  conferred  by  section 
4839.  supra,  said:  "In  so  far  as  it  is  a  homestead,  it  is  the 
homestead  of  each,  and  upon  a  divorce  the  court  has  the  power 
to  assign  it  to  either.  The  statute  expressly  gives  the  court 
the  power  in  case  of  a  divorce,  whether  granted  for  the  fault 
of  the  wife,  or  the  husband,  to  give  to  her  such  share  of  her 
husband's  real  or  personal  estate  as  shall  be  just  and  reason- 
able."    See,  also,  Blankenship  v.  Blankenship,  19  Kan.  159. 
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That  she  retained  no  right  to  the  homestead  is  by  reason  of 
the  fact  that  the  statute  expressly  reserves  it  to  the  head  of  the 
family,  which  was  William  H.  Goldsborough.  By  the  decree 
she  ceased  to  be  a  member  of  the  family  the  same  as  if  dead, 
and  thereby  lost  all  claim  upon  or  right  to  it  as  a  homestead. 
A  citation  of  authority  would  seem  unnecessary  in  support 
of  this  position,  but  it  has  a  number  of  times  been  so  expresslv 
held. 

In  Burns  v.  Lewis,  86  Ga.  591,  13  S.  E.  123,  the  court  said : 
"That  the  dissolution  of  the  marriage  severed  Mrs,  Lewis 
from  the  family,  and  she  was  no  longer  a  beneficiary  of  the 
homestead.  But  by  the  constitution  of  1868,  her  husband,  as 
the  head  of  a  family,  had  the  right  to  a  homestead,  of  which 
the  sole  beneficiaries  were  the  members  of  his  family:  Code 

1873,  sec.  5135 A  total  divorce  severs  the  wife  from 

the  family  as  effectually  as  death  itself.  She  ceases  to  be  a 
beneficiary  of  the  homestead  provision,  and  her  relation  to  it 
thenceforth  is  the  same  as  if  she  had  never  been  a  member 
of  the  family.  The  provision  "^^  which  the  law  contemplate.s 
for  a  divorced  wife  is  alimony,  or  such  an  interest  in  the  prop- 
erty as  the  jury  rendering  the  final  verdict  shall  award  to  her. 
In  this  instance,  the  jury  thought  proper  to  declare  in  expresK 
terms  that  no  alimony  was  to  be  set  apart  for  her  support. 
We  have  already  seen  that  the  effect  of  this  was  to  leave  the 
title  to  the  property  now  in  question  in  Lewis.  If  her  in- 
terest in  it  as  a  homestead  was  destroyed  by  the  dissolution 
of  the  marriage,  and  the  verdict  conferred  upon  her  no  new 
interest,  she  was  left  altogether  without  right  to  use  or  occupy 
the  premises,  and  consequently,  when  Lewis  brought  his  ac- 
tion against  her  in  1874,  both  title  and  the  right  of  possession 
were  in  him." 

In  Rosholt  V.  Mehus,  3  N.  D.  513,  57  N.  W.  783,  23  L.  R.  A. 
239,  numerous  authorities  are  cited  in  support  of  this  position. 
In  that  case,  section  2  of  the  syllabus  reads:  "In  divorce  pro- 
ceedings, it  is  competent  for  the  court  to  assign  the  homestead 
to  the  innocent  party,  either  absolutely  or  for  a  limited  period ; 
but  where  the  decree  in  the  divorce  proceedings  is  silent  upon 
the  question,  the  homestead  will,  upon  the  dissolution  of  the 
marriage,  remain  in  possession  of  the  party  holding  the  legal 
title  thereto,  discharged  of  all  homestead  rights  or  claims  of 
the  other  party." 

In  Stahl  V.  Stahl,  114  111.  375,  2  N.  E.  160,  the  first  section 
of  the  syllabus  reads:  "Where  a  wife  procures  a  divorce 
from  her  husband,  the  court  is  authorized  to  make  disposition 
as  to  the  homestead ;  but  if  the  court  fails  to  do  this,  the  re- 
lation of  husband  and  wife  being  severed  by  the  decree  of 
divorce,  the  latter  lo.ses  all  claim  to  a  homestead,  so  that  the 
husband  may  sell  the  premises  without  her  release  of  home- 
stead right."     See,  also,  lleaton  v.  Sawyer,  60  Vt.  495,  15  Atl. 
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166 ;  Redfern  v.  Redf em,  38  111.  509 ;  Wiggin  v.  Buzzell,  58 
N.  H.  329. 

In  Bjady  v.  Kreuger,  8  S.  D.  464,  59  Am.  St.  Rep.  771.  66 
N.  W.  1083,  Kipp  and  Overby  on  April  11,  1893,  were  part- 
ners in  business  as  Kipp  &  Overby.  Kipp  and  his  family 
and  Overby  occupied  the  second  story  of  the  business  building 
as  a  residence.  On  that  date  Overby  conveyed  his  interest  in 
the  real  and  personal  property  of  the  partnership  to  Brady, 
and  the  business  continued  to  be  carried  on  under  the  firm 
name  of  ''^  Kipp  &  Overby  until  November,  1893,  when 
Brady  bought  Kipp's  interest  in  the  partnership  property.  At 
the  time  Kipp  sold  his  interest  to  Brady,  Kipp  and  his  family 
still  occupied  the  second  story  of  the  store  building,  but  the 
deed  to  the  real  property  was  not  signed  by  Mrs.  Kipp.  In 
December,  1893,  a  decree  of  divorce  was  granted  dissolving 
the  marriage  between  Mr.  and  Mrs.  Kipp ;  but  she  continued 
to  occupy  the  second  story  as  aforesaid  until  March,  1894, 
when  she  went  on  a  visit  and  put  defendant  Kreuger  in  pos- 
session of  the  rooms  to  occupy  them  for  her,  which  he  was 
doing  at  the  time  the  action  of  ejectment  commenced.  At 
the  close  of  the  evidence,  the  court  directed  a  verdict  in  favor 
of  plaintiff,  and  from  the  judgment  entered  thereon  defend- 
ants appealed.  Mrs.  Kipp  sought  to  set  up  a  homestead  in 
the  property  conveyed  by  her  husband  without  her  joinder, 
but  the  supreme  court,  in  affirming  the  judgment  of  the  lower 
court,  held  that  she  was  not  entitled  to  a  homestead  therein. 
The  supreme  court  affirmed  the  judgment  of  the  lower  court, 
and,  in  passing,  said: 

"There  is,  however,  another  and  perhaps  more  satisfactory 
ground  upon  which  the  ruling  of  the  court  can  be  sustained, 
and  that  is  that  the  defendant  Minnie  Nidrow,  formerly 
Minnie  Kipp,  having  been  divorced  from  her  husband  in  the 
fall  of  1893,  ceased  to  have  any  right  to  the  occupancy  of  the 
homestead  property,  admitting  that  there  could  have  been 
such  a  right  in  copartnership  property,  after  she  ceased  to  be 
the  wife  of  Kipp,  who  had  the  legal  title  to  the  property  at 
the  time  he  transferred  the  same  to  the  plaintiff.  The  only 
evidence  of  the  divorce  was  the  admission  of  Minnie  Nidrow, 
when  on  the  witness-stand  as  a  witness.  She  stated  in  De- 
cember, 1893,  there  were  divorce  proceedings  between  her  and 
her  husband,  and  that  a  divorce  was  granted,  and  that  her 
name  was  Minnie  Nidrow,  but  was  formerly  Minnie  Kipp. 
This  evidence  was  admitted  without  objection  and  prima 
facie  established  the  divorce;  and,  as  her  evidence  was  not 
controverted  or  disputed,  we  must  assume  that  a  divorce  was 
properly  granted.  Appellants  contend  that  this  court  will 
presume,  in  the  absence  of  evidence  to  the  contrary,  that  the 
decree  gave  her  the  right  to  retain  possession  of  the  home- 
stead.    But  this  we  cannot  do. 
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"Courts  will  sometimes  indulge  in  presumptions  to  sup- 
port '■^  a  judgment  of  a  court,  but  never  to  reverse  it.  In 
the  absence,  therefore,  of  any  proof  as  to  the  contents  of  the 
decree  of  divorce,  we  cannot  presume  it  contained  anything 
favorable  to  the  defendants.  The  relation  of  husband  and 
wife  having  terminated,  the  wife  ceased  to  have  any  claim 
upon  or  right  in  the  husband's  property,  whether  homestead 
or  otherwise,  unless  such  rights  were  preserved  by  the  decree 
of  the  court.  If  the  decree  of  the  court  preserved  her  rights 
to  the  homestead,  or  conferred  upon  her  any  other  privileges 
in,  or  interest  in  or  to,  the  property  of  the  husband,  the  bur- 
den was  upon  her  to  establish  such  rights  by  the  decree,  as  she 
clearly  would  have  no  right  to  the  possession  of  the  homestead 
after  a  decree  of  divorce  had  been  granted,  unless  saved  by 
the  decree. 

'*  ....  As  the  wife,  upon  a  dissolution  of  the  marriage, 
ceases  to  be  the  wife,  and  can  never  be  the  widow  of  her  di- 
vorced husband,  her  claims  upon  his  property,  necessarily, 
also  cease  and  terminate  upon  the  divorce :  Rosholt  v.  Mehus. 
3  N.  D.  513,  57  N.  W.  783,  23  L.  R.  A.  239.  It  was  un^ 
doubtedly  for  these  reasons  that  the  legislature  of  this  state 
has  conferred  upon  the  courts  in  which  a  decree  of  divorce 
may  be  obtained  such  comprehensive  powers  for  regulating 
the  rights  of  the  wife  in  the  property  of  the  husband:  Comp. 
Laws.  sees.  2581-2585.  The  rights  of  the  wife,  therefore,  in 
lier  husband's  estate,  after  a  divorce  is  granted,  are  regulated 
nnd  determined  exclusively  by  the  pro\ision  of  the  decree  of 
divorce,  unless  there  is  some  valid  contract  between  the  hus- 
band and  wife.  When  a  Avife,  after  the  divorce,  seeks  to  as- 
sert any  claim  to  any  part  of  the  husband's  property,  home- 
stead or  otherwise,  she  must  establish  that  right  by  the  decree, 
or  by  a  valid  contract  between  herself  and  husband.  In  the 
case  at  bar,  the  defendant  failed  to  show  any  such  right. 
Neither  Mrs.  Kipp  nor  Kreuger  presented  any  valid  defense 
to  plaintiff's  claim  for  the  possession  of  the  propert}',  and 
hence  the  plaintitf  was  entitled  to  a  verdict  as  a  matter  of 

law A  conveyance  of  the  homestead,  not  executed  by 

both  husband  and  wife,  the  statutes  declare  shall  be  of  no 
validitv :  Comp.  Laws,  sec.  2451,  amended  by  Laws  1891.  cc. 
76,  77,' pp.  190,  191." 

We  are  therefore  of  the  opinion  that  Louisa  Caldwell  had 
no  interest  in  the  subject  matter  of  this  suit,  and  that  the 
court  did  not  err  in  so  holding. 

But  are  the  rights  of  William  H.  Goldsborough  res  ad- 
judicata?  '"'*  The  trial  court,  in  etlect.  thus  held,  but  therein 
we  think  was  error.  The  testimony  discloses  that  before 
bringing  this  suit,  to  wit,  on  December  29,  1903,  Goldsborough 
brought  suit  against  defendant  in  the  district  court  of  King- 
fisher county,  and  in  the  first  count  of  his  petition  declared 
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ia  ejectment  for  the  land  in  controversy  and  for  damages, 
and  for  rents  and  profits,  and  in  the  second  count  embodied 
the  allegations  in  the  first  count,  and  further,  in  substance, 
stated  that  at  the  time  he  made  the  quitclaim  deed  aforesaid 
he  was  the  owner  of  the  property,  the  same  being  his  home- 
stead by  virtue  of  a  homestead  title,  under  patent  from  the 
United  States;  that  said  deed  was  procured  from  him  by  de- 
fendant through  fraud;  that  at  the  time  he  had  pending  a 
divorce  suit  against  his  wdf e ;  that  in  order  to  keep  her  from 
liaving  any  of  said  property,  and  that  the  same  might  inure  to 
himself  and  children,  he  made  said  deed  to  defendant  in  trust 
with  the  understanding  and  agreement  that  the  same  should 
be  reconveyed  to  him  when  the  matters  in  litigation  in  that 
suit  were  fully  settled ;  that  the  same  were  settled ;  that  he  had 
made  demand  on  defendant  for  said  reconveyance ;  that  he 
had  refused  to  do  so ;  that  the  quitclaim  deed  and  possession 
given  defendant  thereunder  were  without  consideration ;  and 
prayed,  in  effect,  that  the  title  of  the  land  be  revested  in  him 
by  decree  of  the  court,  and  for  two  thousand  dollars  for  mesne 
profits  and  for  general  relief,  thereby  attempting  to  join  two 
different  classes  of  action,  contrary  to  Wilson's  Revised  and 
xVnnotated  Statutes  of  Oklahoma  of  1903,  section  4287,  sub- 
sections 6,  7.  The  evidence  further  discloses  that  to  this  peti- 
tion defendant  demurred,  upon  the  ground  that  it  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  upon 
the  further  ground  that  there  was  a  misjoinder  of  causes  of 
action;  that  it  was  sustained  by  the  court,  and  the  petition 
dismissed. 

It  is  well  settled  that,  where  a  demurrer  runs  to  the  merits 
of  the  case,  the  judgment  of  the  court  sustaining  it  and  dis- 
missing the  bill  is  a  judgment  upon  the  merits  of  the  contro- 
versy, and  is  a  bar  to  any  subsequent  suit  between  the  said 
parties  upon  the  same  cause  of  action:  Brown  v.  Kirkbrido. 
19  Kan.  588;  Am.  '^^  &  Eng.  Ency.  of  Law,  2d  ed.,  789. 
But  the  demurrer  did  not  run  to,  nor  did  the  court  in  passing 
upon  it  decide  upon,  the  merits  of  the  case.  The  demurrer 
was  general  and  to  the  petition  as  a  whole,  and  stated  two 
grounds — misjoinder  of  actions,  and  failure  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  As  the  record  fails 
to  disclose  upon  which  of  these  grounds  it  was  sustained,  and 
as  we  cannot  presume  error,  we  are  forced  to  conclude  that 
it  was  sustained  upon  the  ground  of  misjoinder  of  causes,  as 
that  was  the  only  proper  ground  upon  which  it  could  liave 
been  sustained.  We  say  this  for  the  reason  that,  as  the  first 
count  stated  a  good  cause  of  action  in  ejectment,  the  court 
would  have  erred  in  sustaining  upon  the  second  ground,  for 
the  reason  that  a  general  demurrer  to  the  whole  petition 
should  be  overruled  where  the  petition  contains  a  statement  of 
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two  causes  of  action,  one  of  which  is  good:  Hanenkratt  v. 
Hamil,  10  Okl.  219,  61  Pac.  1050. 

The  record  further  discloses  that  after  sustaining  the  de- 
murrer generally,  the  court  "further  finds  that  the  said  cause 
is  without  equity,  and  said  petition  is  therefore  dismissed." 
This  the  court  had  no  right  to  do.  No  ground  whatever  ex- 
isted at  that  time  for  dismissing  the  petition.  Upon  sustain- 
ing the  demurrer,  the  court  should  have  permitted  plaintiff 
^o  separate  his  causes  of  action,  pursuant  to  section  92  of 
shapter  66  of  the  Code  of  Civil  Procedure  (Okl.  Stats.  1893), 
which  reads:  "When  a  demurrer  is  sustained,  on  the  ground 
of  misjoinder  of  several  causes  of  action,  the  court,  on  motion 
of  the  plaintiff,  shall  allow  him,  with  or  without  costs,  in  its 
discretion,  to  file  several  petitions,  each  including  such  of 
said  causes  of  action  as  might  have  been  joined;  and  an  action 
shall  be  docketed  for  each  of  said  petitions,  and  the  same  shall 
be  proceeded  in  without  further  service." 

Failing  in  which,  the  court  would  then,  and  not  till  then, 
have,  and  only  for  that  reason,  the  right  to  dismiss  the  peti- 
tion. For  the  reason  that  we  do  not  regard  this  summary 
and  wrongful  dismissal,  nor  the  sustaining  of  the  demurrer 
for  misjoinder  of  causes,  an  adjudication  on  the  merits,  the 
judgment  of  the  court  ''®  in  that  cause  cannot  be  success- 
fully invoked  to  establish  the  plea  of  res  judicata.  24 
American  and  English  Encyclopedia  of  Law,  798,  says:  "A 
judgment  upon  a  demurrer,  which  is  based  upon  a  formal  or 
technical  defect  of  pleading,  a  lack  of  jurisdiction,  a  mis- 
joinder of  parties,  or  the  like,  as  it  does  not  involve  the  merits 
of  the  controversy,  cannot  be  made  available  as  res  judicata." 

We  are  therefore  of  the  opinion  that  the  judgment  of  the 
trial  court  is  not  sustained  by  the  evidence,  and  is  contrary  to 
law,  and  for  that  reason  the  cause  is  reversed  and  remanded 
for  a  new  trial. 

Williams,  C.  J.,  and  Dunn  and  Hayes,  JJ.,  concur;  Kane, 
J.,  disqualified. 


Conveyance  iy  the  Husband  Alone  of  a  Homestead  is  Usually  Held 
Void:  Gillam  v.  Wright,  246  111.  398,  ante,  p.  243,  and  cases  cited  in 
the  cross-reference  note  thereto.  The  effect  of  a  conveyance  or  en- 
cumbrance of  the  homestead  by  one  only  of  the  spouses  is  the 
subject  of  a  note  to  Jerdee  v.  Furbush,  95  Am.  St.  Rep.  909. 

Division  of  Property  in  Divorce  Cases. — Under  a  statute  authorizing 
a  division  of  certain  classes  of  property  in  divorce  cases,  the  court 
has  jurisdiction  to  determine  what  property  belongs  to  the  husband 
and  to  divide  it  between  him  and  his  wife:  Carnahan  v.  Carnahan, 
143  Mich.  390,  114  Am.  St.  Rep,  660.  See,  also,  Singer  r.  Singer, 
165  Ala.  144,  ante,  p.  19,  and  cases  cited  in  the  cross-reference  note 
thereto. 

An  Order  Sustaining  a  Demurrer  on  the  Merits  is  conclusive  as  res 
judicata:  Dohs  t.  Holbert,  103  Minn,  283,  123  Am.  St.  Rep.  329, 
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McNINCH  V.  NORTHWEST  THRESHER  COMPANY. 

[28  Okl.  386,  100  Pac.  524.] 

EVIDENCE — Parol  Affecting  Writing. — The  execution  of  a 
contract  in  writing  supersedee  all  the  oral  negotiations  or  stipulations 
concerning  its  terms  and  subject  matter  which  preceded  or  accom- 
panied the  execution  of  the  instrument,  in  the  absence  of  accident, 
fraud,  or  mistake  of  fact;  and  any  representation  made  prior  to  or 
contemporaneous  with  the  execution  of  the  written  contract  is  inad- 
missible to  contradict,  change,  or  add  to  the  terms  plainly  incor- 
porated into  and  made  a  part  of  the  written  contract,     (p.  805.) 

EVIDENCE — ParcHi  Affecting  Writing. — Where  by  the  terms  of 
a  written  contract  it  is  specifically  stated  that  it  is  executed  and  de- 
livered for  and  in  consideration  of  the  credit  granted  by  one  of  the 
parties  to  a  thi^d  person  on  the  purchase  price  of  certain  machinery 
bought  of  said  party  by  said  third  person,  such  provision  in  relation 
to  the  consideration  binds  the  parties  within  the  rules  applicable  to 
written  contracts  and  can  no  more  be  altered  or  varied  by  oral  evi- 
dence than  any  other  part  of  the  contract,  in  the  absence  of  fraud, 
accident,  or  mistake,     (pp.  806,  807.) 

CONTRACT — Signature  Procured  "by  Misrepresentation. — ^If  a 

party  is  induced  to  sign  a  contract  by  fraud,  he  can,  of  course,  avoid 
it  for  that  reason.  It  is,  however,  clear  that  merely  falsely  repre- 
senting to  a  man  in  possession  of  his  faculties  and  able  to  read  that 
a  writing  embodies  their  verbal  understanding  is  not  the  fraud  the 
law  means,     (p.  808.) 

PLEADING — Motion  to  Strike  Amended  Answer. — Where  a 
motion  to  make  an  answer  more  definite  and  certain  is  sustained,  and 
the  amended  answer  measurably  complies  with  the  order  of  the  court 
by  making  the  answer  more  definite  and  certain  in  the  particulars 
thereby  required,  it  is  error  to  sustain  a  motion  to  strike  such  amen^led 
answer  from  the  files,  although  it  may  not  state  facts  sufficient  to 
constitute  a  defense,     (pp.  80&,  810.) 

(Syllabi  by  the  court.) 

James  L.  Brown  and  Gustave  A.  Erixon,  for  the  plaintiff 
in  error, 

M.  D.  Libby,  for  the  defendant  in  error. 

^®''  KANE,  C.  J.  This  was  an  action  commenced  by  the 
defendant  in  error,  plaintiff  below,  against  the  plaintiff  in 
error,  defendant  below,  upon  a  certain  written  instrument, 
of  which  the  following  is  a  copy : 

"$150.00.  Piedmont,  0.  T.,  June  10,  1905. 

"For  value  received,  on  or  before  the  first  day  of  August, 
1905,  I  promise  to  pay  to  the  order  of  Northwest  Thresher 
Company,  Stillwater,  Minnesota,  one  hundred  fifty  dollars, 
at  Piedmont  State  Bank,  of  Piedmont,  0.  T.,  with  interest 
from  maturity  until  fully  paid  at  the  rate  of  eight  per  cent 
per  annum,  interest  payable  annually.  This  note  is  executed 
and  delivered  by  me  to  the  Northwest  Thresher  Company, 
for  and  in  consideration  of  the  credit  granted  by  said  com- 
pany, on  the  purchase  price  of  threshing  machinery  bought  of 
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said    company  by  J.  R.    McClung  of    Piedmont,  county  of 
Canadian,  territory  of  Okla. 

'*W.  R.  McNINCH. 

** Witness:  George  Gill. 

"Minnie  McNinch." 

The  defendant  by  his  answer  admitted  the  execution  of  the 
instrument  and  sought  to  justify  nonpayment  and  nonliability 
by  allegations  of  affirmative  matter  separated  into  two  para- 
graphs or  ^^^  defenses.  To  the  first  defense  a  general  demur- 
rer was  interposed,  and  to  the  second  a  motion  to  make  more 
definite  and  certain.  Both  the  demurrer  and  motion  were 
sustained,  and  the  defendant  took  leave  to  amend.  The 
amended  answer  admitted  the  execution  of  the  instrument 
and  amplified  to  some  extent  the  defense  as  previously  stated. 
A  general  demurrer  was  sustained  to  the  first  defense,  and 
the  plaintiff  moved  the  court  to  strike  the  second  from  the 
files  for  failure  to  comply  with  the  order  to  make  more 
definite  and  certain,  which  was  also  sustained.  The  defend- 
ant elected  to  stand  upon  his  pleadings  as  amended,  and  there- 
upon judgment  was  rendered  in  favor  of  the  plaintiff,  and  the 
defendant  seeks  to  review  these  rulings  of  the  court  below 
by  petition  in  error. 

The  first  defense  set  up  in  the  amended  answer  was  based 
upon  two  theories :  (1)  A  failure  of  consideration  other  than 
that  stipulated  in  the  writing;  and  (2)  that  by  fraud  and 
mistake  of  fact  the  written  agreement  stipulates  for  a  par- 
ticular consideration  which  was  not  the  true  consideration  and 
that  the  true  consideration  failed.  This  defense  was  stated 
in  words  and  figures  as  follows : 

*'  (1)  This  defendant  alleges  the  fact  to  be  that,  at  the  time 
the  said  note  was  signed,  this  defendant  was  the  owner  of  a 
certain  growing  wheat  crop  in  Canadian  county,  and  the 
plaintiff  was  then  engaged  in  the  business  of  selling  threshing- 
machines  and  threshing  outfits  and  engines.  At  the  time  said 
note  was  executed,  plaintiff  was  seeking  to  sell  one  of  their 
machines  and  outfits  to  one  J.  B.  MeClung,  and  the  plaintiff 
was  acting  by  one  George  Gill,  in  trying  to  sell  said  machine 
and  outfit,  and  also  in  the  matters  hereinafter  stated.  (2) 
Plaintiff  so  acting  by  the  said  George  Gill,  who  was  then 
acting  as  the  agent  of  the  plaintiff,  came  to  this  defendant 
and  verbally  proffered  to  him,  if  he,  this  defendant,  would 
agree  to  engage  his  threshing  to  them  for  that  season,  the 
|)laintiff  would  sell  one  of  its  machines  to  the  said  McClung, 
and  that  they  would  do  the  threshing  of  the  defendant  that 
year  for  the  usual  price  therefor,  and  that  one-lialf  of  the 
proceeds  of  said  threshing  should  be  given  to  the  i)laintiff 
for  the  estimate  value  of  said  work,  and  the  other  halt'  should 
be  by  the  defendant  paid  to  McClung,  and  that  this  defendant 
should  execute  ^**"  his  note  to  plaiutilf    in  advance  for  one- 
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half  of  the  value  of  said  threshing  so  estimated.  This  de- 
fendant accepted  said  offer,  and  agreed  thereto,  and  the  plain- 
tiff, acting  by  said  Gill,  agreed  to  the  same.  (3)  Thereupon 
the  said  Gill  produced  the  blank  form  on  which  said  note  was 
signed  and  filled  out  the  same ;  but  by  fraud  on  his  part, 
and  by  accident  and  oversight  of  this  defendant  and  by  his 
mistake,  and  by  the  intentional  fraud  of  the  said  Gill,  the 
consideration  named  in  said  note  was  not  erased  from  said 
blank,  and  the  true  consideration  inserted  therein.  (4)  The 
words,  'the  consideration  for  said  note  was  credit  extended 
to  the  said  McClung,'  are  wholly  untrue,  and  do  not  express 
the  contract  of  the  plaintiff  and  the  defendant  then  and  there 
made,  and  this  wrong  statement  was  so  intentionally  made  by 
the  said  Gill,  for  the  plaintiff,  and  with  the  fraudulent  intent 
to  then  and  there  cheat  and  defraud  this  defendant,  by  get- 
ting from  him  a  note  on  the  false  pretended  consideration  that 
it  was  being  executed  and  given  in  consideration  of  credit 
being  extended  to  the  said  McClung  by  the  said  plaintiff,  and 
he  deceiving  the  defendant  and  not  expressing  in  said  note  the 
true  consideration  therefor,  and  by  getting  from  him  a  writ- 
ten expression  and  declaration  of  the  consideration  for  said 
note,  to  the  end  that  a  false  consideration  might  appear  in 
said  writing,  and  that  the  plaintiff  might  thereby  stop  the 
defendant  from  proving  the  real  and  true  facts  and  true  con- 
sideration for  said  note.  (5)  That  this  defendant  by  mistake 
did  not  discover  that  the  consideration  was  so  wrongly  stated 
in  said  note,  but,  relying  on  the  verbal  contract  before  set  out. 
and  by  reason  thereof,  signed  said  note.  (6)  That  this  de- 
fendant was  deceived  in  said  manner  into  signing  said  note. 
(7)  And  the  only  consideration  for  his  so  signing  said  note 
was  the  verbal  consideration  and  promise  of  the  plaintiff 
that  the  said  McClung  should  and  would  for  plaintiff  and  for 
the  said  McClung  so  thresh  the  wheat  of  this  defendant  as 
aforesaid.  (8)  And  by  reason  of  said  promise  and  verbal 
agreement  this  defendant  signed  said  note.  (9)  And  had 
he  detected  the  fraud  so  being  practiced  on  him  at  that  time. 
and  not  made  the  mistake  above  set  out,  he  would  not  have 
signed  the  said  note.  (10)  Neither  the  plaintiff  nor  the  said 
McClung  threshed  the  wheat  of  defendant  as  agreed,  or  any 
part  thereof,  but  wholly  and  entirely  failed  so  to  do.  whereby 
the  consideration  for  said  note  wholly  and  entirely  failed." 

We  think  the  demurrer  to  this  paragraph  of  the  answer 
was  properly  sustained.  The  execution  of  a  contract  in  writ- 
ing supersedes  ^^**  all  the  oral  negotiations  or  stipulations 
concerning  its  terms  and  subject  matter  which  preceded  or 
accompanied  the  execution  of  the  instrument,  in  the  absence 
of  accident,  fraud,  or  mistake  of  facts;  and  any  representa- 
tion made  prior  to  or  contemporaneous  with  the  execution  of 
the  written  contract  is  inadmissible  to  contradict,  change,  or 
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add  to  the  terms  plainly  incorporated  into  and  made  a  part 
of  the  written  contract :  Liverpool  etc.  Ins.  Co.  v.  T.  M.  Rich- 
ardson Lumber  Co.,  11  Old.  579,  69  Pac.  936 ;  Guthrie  &  W. 
R.  Co.  V.  Rhodes,  19  Okl.  21,  91  Pac.  1119,  21  L.  R.  A.,  N.  S., 
490;  Garrison  v.  Kress,  19  Okl.  433,  91  Pac.  1130.  The  an- 
swer of  the  defendants  does  not  allege  facts  sufficient  to  con- 
stitute accident,  fraud,  or  mistake  of  facts.  Taking  the 
answer  in  connection  with  defendant's  brief,  it  is  obvious  that 
fraud  on  the  part  of  the  agent  of  the  plaintiff  was  the  de- 
fense upon  which  he  relied  in  the  court  below.  In  the  third 
paragraph  of  his  first  defense  it  is  alleged  that  "Gill  pro- 
duced the  blank  form  on  which  said  note  was  signed  and 
'filled  out  the  same."  This  is  followed  by  the  statement  that, 
"by  the  intentional  fraud  of  the  said  Gill,  the  consideration 
named  in  said  note  was  not  erased  from  said  blank,  and 
the  true  consideration  inserted  therein."  By  "intentional 
fraud,"  as  used  in  this  allegation,  he  undoubtedly  meant  that 
Gill,  who  wrote  the  note  by  filling  in  the  blank  spaces  on  the 
form,  intentionally  refrained  from  inserting  therein  a  state- 
ment of  the  true  consideration.  This  is  an  immaterial  alle- 
gation, as  it  is  nowhere  alleged  that  there  was  any  agreement 
between  the  plaintiff  and  the  defendant  that  the  consideration 
of  the  note  should  be  inserted  therein.  There  is  a  further 
allegation  to  the  effect  that  Gill  intentionally  refrained  from 
erasing,  or  having  erased,  from  said  blank  form,  certain 
printed  matter  expressing  a  consideration  different  from  the 
true  consideration,  in  that  it  did  not  state  the  full  considera- 
tion. The  answer  further  alleges  that  this  failure  was  due 
to  accident  and  oversight  of  the  defendant,  and  by  his  mis- 
take it  was  not  erased.  It  is  difficult  to  tell  what  accident  or 
what  mistake  brought  about  this  condition.  If  it  was  mis- 
take, it  certainly  was  not  mutual,  ^^^  and,  as  to  accident,  it 
means  no  more  here  than  an  allegation  or  admission  of  negli- 
gence on  the  part  of  the  defendant.  The  answer  further  al- 
leges, in  substance,  that  bj'  mistake  the  defendant  did  not 
discover  that  the  consideration  was  so  wrongly  stated  in  said 
note,  but  relying  on  the  verbal  contract  before  set  out.  and 
by  reason  thereof,  signed  said  note.  It  does  not  appear  from 
the  answer  that  the  defendant  could  not  read,  or  that  he  did 
not  know  that  the  note  he  signed  contained  the  stipulation 
which  expressly  provided  that  the  note  was  executed  and  de- 
livered by  the  defendant  to  the  Northwest  Thresher  Company 
for  and  in  consideration  of  credit  granted  by  said  company 
on  the  purchase  price  of  the  threshing  machinery  bought  of 
said  company  by  J.  R.  McChing. 

The  rule  seems  to  be  that  where,  by  the  terms  of  a  written 
contract,  it  is  specificalh'  stated  that  it  is  executed  and  deliv- 
ered for  and  in  consideration  of  the  credit  granted  by  one  of 
the  parties  to  a  third  person  on  the  purchase  price  of  certain 
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machinery  bought  of  said  party  by  said  third  person,  such 
provision  in  relation  to  the  consideration  binds  the  parties 
withinMhe  rules  applicable  to  written  contracts  and  can  no 
more  be  altered  or  varied  by  oral  evidence  than  any  other 
part  of  the  contract,  in  the  absence  of  fraud,  accident  or  mis- 
take :  Jackson  v.  Chicago  etc.  R.  R.  Co.,  54  Mo.  App.  636.  It 
is  well  settled  by  the  authorities  that  whenever  the  statement 
of  the  consideration  leaves  the  field  of  mere  recital  and  enters 
into  that  of  contract,  as  shown  by  the  intention  of  the  parties 
to  be  gathered  from  the  instrument,  it  is  no  longer  open  to 
contradiction  by  parol  evidence. 

"Where  the  recital  involves  a  contract,  it  estops;  if  it  does 
not  involve  a  contract,  it  operates  only  as  a  unilateral  gen- 
oral  admission,  and  is  open  to  explanation":  2  Wharton's  Law 
of  Evidence,  3d  ed.,  sec.  1040. 

In  the  case  of  Guthrie  &  W.  Ry.  Co.  v.  Rhodes,  19  Okl.  21, 
91  Pac.  1119,  21  L.  R.  A.,  N.  S.,  490,  Mr.  Justice  Irwin,  who 
delivered  the  opinion  of  the  court,  says:  "We  take  it  the  rule 
is  well  established  that,  in  the  absence  of  any  evidence  of  in- 
capacity' to  read,  or  any  trick  or  artifice  resorted  to  to  prevent 
his  reading  it,  a  party  signing  a  written  instrument  that  is 
plain  and  unequivocal  in  its  terms  is  bound  ^^^  by  its  express 
terms  and  conditions  therein  contained,  and  that  he  cannot 
set  up  his  own  carelessness  and  his  own  indolence  as  a  defense, 
and,  because  he  failed  to  make  use  of  the  faculties  possessed 
by  him  for  determining  its  conditions,  be  heard  to  say  that  its 
terms  or  conditions  should  be  other  or  different  from  what 
they  are." 

The  court  in  the  above  case  cites  Mullen  v.  Beach  Grove  D. 
Park,  64  Ind.  202,  and  quotes  therefrom  as  follows:  "An 
answer  admitting  the  execution  of  the  subscription  sued  upon, 
but  alleging  that  the  person  procuring  his  signature  had  mis- 
represented the  contents  of  the  subscription  and  the  extent 
of  the  liability  the  defendant  would  incur  by  signing  it,  is  in- 
sufficient." 

Chancellor  iCent,  in  volume  2,  page  485,  is  also  quoted  as 
Follows:  "The  common  law  affords  to  everyone  reasonable 
protection  against  fraud  in  dealing;  but  it  does  not  go  to  the 
romantic  length  of  giving  indemnity  against  the  consequences 
of  indolence  and  folly,  or  an  indifference  to  the  ordinary  and 
aeoes-sible  means  of  information." 

In  Mower  llarwood  Creamery  &  Dairy  Supplv  Co.  v.  Hill, 
135  Iowa,  600,  113  N.  W.  466,  the  first  paragraph  of  the  sylla- 
bus reads  as  follows:  "Where  one  who  can  read  signs  a  con- 
tract without  reading  it  or  having  it  read  to  him.  he  is  bound 
bv  it,  although  its  provisions  are  different  than  he  supposed." 
*  To  the  same  effect  are  Reed  v.  Coughran.  21  S.  D.  257.  Ill 
X.  AV.  559  J  Grieve  v.  Grieve,  15  Wyo.  358,  89  Pac.  569,  9 
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L.  R.  A.,  N.  S.,  1211,  11  Ann.  Cas.  1162 ;  Wood  v.  Wack,  31 
Ind.  App.  252,  67  N.  E.  562. 

In  Farlow  v.  Chambers,  21  S.  D.  128.  110  N.  W.  94,  Pre- 
siding Judge  Fuller  uses  the  following  language:  "In  Magee 
V.  Verity,  97  Mo.  App.  486,  71  S.  W.  472,  a  decree  in  equity 
canceling  a  note  and  trust  deed  for  the  reasons  here  urged 
was  reversed  on  appeal,  and,  in  the  course  of  the  opinion, 
the  court  said:  'Plaintiff  cannot  be  allowed  to  show  that  the 
written  paper  ligned  by  him  does  not  contain  the  contract.  If 
a  party  is  induced  to  sign  a  contract  by  fraud,  he  can,  of 
course,  avoid  it  for  that  reason.  It  is,  however,  clear  that 
merely  falsely  '®^  representing  to  a  man  in  possession  of  his 
faculties  and  able  to  read  that  a  writing  embodies  their  verbal 
understanding  is  not  the  fraud  the  law  means.'  From  the 
case  of  Bostwick  v.  Mutual  Life  Ins.  Co.,  116  Wis.  392,  89 
N.  W.  538,  92  N.  W.  246,  67  L.  R.  A.  705,  we  quote:  'It  does 
not  militate,  as  counsel  for  respondent  seem  to  think,  against 
the  maxim  that  a  person  cannot  take  advantage  of  his  own 
wrong,  but  enforces  that  other  one,  which  is  quite  as  well  es- 
tablished, that  the  court  will  not  constitute  itself  the  guardian 
of  persons  of  mature  age  and  ordinary  intelligence,  protect- 
ing them  against  the  results  of  their  own  negligence;  that  it 
will  not  furnish  a  person  a  remedy  for  a  wrong  where  he  can- 
not prove  a  legal  claim  for  damages  without  showing  that  his 
own  negligence  intervened  between  the  act  of  the  alleged 
wrongdoer  and  the  result  complained  of,  and  was  the  real, 
efficient,  producing  cause  of  his  injury;  that  in  such  a  case 
it  will  be  conclusively  presumed  that  he  voluntarily  accepted 
the  situation,  because,  if  he  had  used  ordinary  care,  the  in- 
jury complained  of  would  have  been  prevented.'  " 

There  is  no  allegation  in  the  answer  stating  that  the  de- 
fendant signed  the  written  instrument  in  reliance  upon  or 
assurance  from  the  plaintiff  that  it  contained  the  true  con- 
tract. On  the  contrary,  it  appears  that  he  signed  the  writing 
without  any  a.ssurance  from,  or  reliance  upon,  anybody  as  to 
what  it  contained.  We  therefore  hold  that  there  were  no 
allegations  supporting  the  charge  of  accident,  fraud  or  mistake 
of  fact. 

The  remaining  assignment  of  error  is  that  the  court  erred 
in  sustaining  the  motion  to  strike  out  the  second  defense  in  the 
amended  answer.  On  this  ground  the  judgment  of  the  court 
below  must  be  reversed.  The  paragraph  of  the  original  answer 
to  which  a  motion  to  make  more  definite  and  certain  was 
sustained  was  in  words  and  figures  as  follows:  "As  a  further 
defense  to  plaintiff's  action  herein,  defendant  alleges  that  the 
indebtedness  owed  to  the  plaintiff  by  the  said  J.  R.  ^fcClung 
hereinbefore  mentioned  has  been  fully  paid  and  satisfied  by 
the  said  plaintiff  taking  back  from  the  said  J.  R.  McCluns 
the  threshing-machine  and  outfit,  by  plaintiff'  sold  to  the  said 
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J.  R.  McClung,  and  the  debt  so  paid  is  the  same  debt  evi- 
denced by  the  note  in  suit,  and  which  was  to  be  credited  by 
any  and  all  payments  on  the  note  in  suit." 

^^  The  order  sustaining  the  motion  to  make  more  definite 
and  certain  required  the  defendant  to  make  said  defense 
more  definite  and  certain :  First,  by  stating  when  the  plaintiff 
took  back  from  said  J.  P..  McClung  the  threshing-machine  and 
outfit  mentioned  in  said  second  defense ;  and,  second,  by  stat- 
ing the  contract  or  terms  and  conditions  upon  which  the  plain- 
tiff took  back  the  said  machine  and  outfit  from  said  J.  R.  Mc- 
Clung. The  amended  paragraph  filed  in  pursuance  of  this 
order  read  as  follows:  "The  defendant  hereby  refers  to  his 
first  defense  before  set  out,  and  bj^  such  reference  makes  the 
statements  thereof  a  part  of  this  defense,  and  in  addition 
thereto  alleges  that  the  plaintiff  sold  a  threshing-machine  and 
outfit  to  the  said  McClung,  part  of  the  purchase  thereof  being 
paid  to  plaintiff  in  cash,  and  the  balance  represented  by  notes, 
but  just  how  much  cash  was  paid,  and  how  much  was  repre- 
sented by  notes,  this  defendant  does  not  know,  and  hence  can- 
not state.  To  secure  the  unpaid  part  of  the  purchase  price 
of  said  machine,  the  said  McClung  gave  to  plaintiff  a  chattel 
mortgage  on  said  machine  and  outfit,  and  the  debt  so  secured 
by  said  chattel  mortgage  and  secured  by  it  was  and  is  the 
same  debt  represented  in  part  by  the  note  of  defendant  here 
sued  upon  in  this  action.  About  six  weeks  after  said  ma- 
chine and  outfit  were  delivered  to  the  said  McClung,  and  while 
said  machine  was  worth  the  price  for  which  it  was  originally 
sold  to  the  said  McClung  by  the  plaintiff,  the  plaintiff  seized 
the  machine  and  outfit  under  said  chattel  mortgage  and  taken 
back  by  the  plaintiff  without  sale,  whereby  the  said  debt  was 
fully  paid,  and  the  note  herein  sued  upon  fully  satisfied." 

The  motion  to  strike  this  paragraph  from  the  files  was  sus- 
tained upon  the  theory  that  the  allegations  of  the  amended 
answer  did  not  comply  with  the  order  of  the  court,  either 
in  form  or  in  substance,  and  that  it  was  no  compliance  to 
allege  entirely  new  matter.  We  think  the  amended  para- 
graph complies  to  a  measurable  extent  with  the  order  of  the 
court.  It  is  evident  that  by  the  term  "taking  back,"  as  al- 
leged in  the  original  answer,  the  defendant  meant  that  the 
plaintiff  seized  the  machinery  and  outfit  under  the  chattel 
mortgage,  and  that  such  seizure  occurred  about  six  weeks  after 
said  machinery  and  outfit  were  delivered  to  said  McClung. 
while  said  machinery  was  worth  the  price  for  ^^^  which  it 
was  originally  sold.  The  amended  answer  aimed  to  state  in 
detail  what  acts  constituted  the  "taking  back"  and  when  the 
"taking  back"  took  place.  This  is  what  the  order  of  court 
required.  We  do  not  believe  this  allegation  states  facts  suffi- 
cient to  constitute  a  defense  to  the  action,  but  it  was  error 
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under  the  circumstances  to  sustain  a  motion  to  strike  it  from 
the  files. 

In  Columbus  v.  Reinhard,  1  Ohio  C.  C.  289,  it  was  held 
that  a  motion  for  judgment  because  of  the  insufficiency  of 
the  answer  is  not  good  practice,  but  that  a  demurrer  so  that 
an  amendment  can  be  allowed  is  the  proper  pleading.  We 
believe  that  this  rule  is  applicable  to  the  case  at  bar.  If  a 
demurrer  had  been  filed  and  sustained,  the  defendant  would 
have  been  given  an  opportunity  to  amend  if  he  saw  fit,  and 
this  he  was  entitled  to  under  the  law. 

In  Ellis  V.  Reddin,  12  Kan.  306,  it  was  held  error  for  the 
court  to  treat  a  motion  to  make  more  definite  and  certain  as  a 
demurrer  and  to  sustain  it  as  such.  Mr.  Justice  Valentine, 
who  delivered  the  opinion  of  the  court,  in  discussing  this 
proposition,  says:  "The  defendant  made  a  motion  in  the  court 
below  to  require  the  plaintiff  to  make  his  petition  more 
definite  and  certain  in  certain  particulars.  The  court  over- 
ruled the  motion  as  a  motion,  and  then  treated  it  as  a  de- 
murrer, and  sustained  it  as  a  demurrer,  to  which  ruling  the 
plaintiff  excepted.  The  ruling  was  evidently  erroneous,  and 
the  error  was  material.  There  is  a  vast  difference  between 
a  motion  to  make  more  definite  and  certain  and  a  demurrer; 
and  even  if  the  petition  would  have  been  held  insufficient  on 
demurrer,  if  a  demurrer  had  been  interposed,  still,  as  the 
defendant  did  not  choose  to  interpose  a  demurrer,  the  court 
should  not  have  done  so  for  him.  The  petition,  it  is  true, 
was  defective;  but  whether  it  should  have  been  held  insuffi- 
cient if  a  demurrer  had  been  interposed,  it  is  not  now  neces- 
sary to  determine.  It  was  such  that  if  the  parties  had  gone 
to  trial  upon  it,  without  objection,  and  a  judgment  had  been 
rendered  thereon  in  favor  of  the  plaintiff,  the  judgment  would 
liave  been  valid  and  would  not  have  been  disturbed  on  petition 
in  error." 

"We  think  this  reasoning  is  applicable  to  the  question  now 
under  discussion,  and  for  that  reason  the  judgment  of  the 
court  ^^^  below  must  be  reversed,  and  the  cause  remanded, 
with  directions  to  take  such  further  action  in  the  matter,  not 
inconsistent  with  this  opinion,  as  may  be  proper. 

All  the  justices  concur. 


SIGNING  CONTRACTS  IN  IGNORANCE   OF  THEIR  CONTENTS. 

I.  By  Persons  Who  are  Guilty  of  Negligence. 

a.  Persons  Who  can  Read,  810.  ' 

b.  Persons  Who  cannot  Read,  813. 

U.  By  Persons  Who  are  not  Guilty  of  Negligence,  814. 

I.     By  Persons  Who  are  Guilty  of  Negligence, 
a.     Persons   Who    can   Read. — "It   will    not   do,"    says   Mr.    Justice 
Hunt,  in  the  case  of  Upton  v.  Tribilcock,  91  U.  S.  45,  23  L.  ed.  203, 
"for  a  man  to  enter  into  a  contract  and,  when  called  upon  to  respond 
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to  its  obligations,  to  say  that  he  did  not  read  it  when  he  signed  it, 
or  did  not  know  what  it  contained.  If  this  were  permitted,  con- 
tracts would  not  be  worth  the  paper  on  which  they  are  written.  But 
such  is  not  the  law.  A  contractor  must  stand  by  the  words  of  his 
contract;  and  if  he  will  not  read  what  he  signs,  he  alone  is  respon- 
sible for  his  omission." 

And  Mr.  Justice  Sanborn,  who  delivered  the  opinion  of  the  court, 
in  the  case  of  Chicago  etc.  Ry.  Co.  v.  Belliwith,  83  Fed.  437,  28  C. 
C.  A.  358,  says:  "A  written  contract  is  the  highest  evidence  of  the 
terms  of  an  agreement  between  the  parties  to  it,  and  it  is  the  duty 
of  every  contracting  party  to  learn  and  know  its  contents  before 
he  signs  and  delivers  it.  He  owes  this  duty  to  the  other  party  to 
the  contract,  because  the  latter  may,  and  probably  will,  pay  his 
money  and  shape  his  action  in  reliance  upon  the  agreement.  He  owes 
it  to  the  public,  which,  as  a  matter  of  public  policy,  treats  the  written 
contract  as  a  conclusive  answer  to  the  question,  What  was  the  agree- 
ment? If  one  can  read  his  contract,  his  failure  to  do  so  is  such 
gross  negligence  that  it  will  estop  him  from  denying  it,  unless  he 
has  been  dissuaded  from  reading  it  by  some  trick  or  artifice  prac- 
ticed by  the  opposite  party This  is  a  just  and  salutary  rule, 

because  the  other  contracting  party  universally  acts  and  changes  his 
position  on  the  faith  of  the  contract." 

The  rule  is  well  established  that,  in  the  absence  of  any  evidence 
of  incapacity  to  read,  or  any  trick,  fraud  or  artifice  resorted  to  to 
prevent  his  reading  it,  a  party  signing  a  written  instrument  that  is 
plain  and  unequivocal  in  its  terms  is  bound  by  its  express  terms  and 
conditions  therein  contained,  and  that  he  cannot  set  up  his  own 
carelessness,  negligence,  igorance  or  idolence  as  a  defense,  and,  be- 
cause he  failed  to  make  use  of  his  faculties  possessed  by  him  for 
determining  its  conditions,  be  heard  to  say  that  its  terms  or  con- 
ditions should  be  other  or  different  from  what  they  are:  Kennon  v. 
McCrea,  2  Port.  (Ala.)  389;  Swift  v.  Fitzhugh,  9  Port.  (Ala.)  39; 
Goetter  v.  Pickett,  61  Ala.  387;  Campbell  v.  Larmore,  84  Ala.  499, 
4  South.  593;  Martin  v.  Smith,  116  Ala.  639,  22  South.  917;  Bir- 
mingham Ey.  etc.  Co.  v.  Jordan  (Ala.),  54  South.  280;  Pratt  & 
Co.  V.  Metzger,  78  Ark.  177,  95  S.  W.  451;  Kimmell  v.  Skelly,  130 
Cal.  555,  62  Pac.  1067;  Kilbourn  v.  King,  6  D.  C.  310;  Georgia  Medi- 
cine Co.  V.  Hyman  &  Co.,  117  Ga.  851,  45  S.  E.  328;  Harrison  &  Gar- 
rett V.  Wilson  Lumber  Co.,  119  Ga.  6,  45  S.  E.  730;  Wheeler  etc. 
Co.  V.  Long,  8  111.  App.  463;  Linington  v.  Strong,  107  111.  295;  Black 
V.  Wabash  etc.  R.  Co.,  Ill  111.  351,  53  Am.  Rep.  628;  Beist  v.  Sipe, 
16  Ind.  App.  4,  44  N.  E.  762;  Rogers  v.  Place,  29  Ind.  577;  Wood  v. 
Wack,  31  Ind.  App.  252,  67  N.  E,  562;  Mullen  v.  Beech  Grove  etc. 
Park,  64  Ind.  202;  American  Ins.  Co.  v.  McWhorter,  78  Ind.  136; 
Robinson  v.  Glass,  94  Ind.  211;  Keller  t.  Orr,  106  Ind.  406,  7  N.  E. 
195;  Zenor  v.  Johnson,  107  Ind.  69,  7  N.  E.  751;  Gulliher  v.  Chicago 
etc.  R,  Co.,  59  Iowa,  416,  13  N.  W.  429;  McKinney  v.  Herrick,  66 
Iowa,  414,  23  N.  W.  767;  Sheneberger  v.  Union  Central  L.  Ins.  Co., 
114  Iowa,  578,  87  N.  W.  493,  55  L.  R.  A.  269;  Mower  Harwood 
Creamery  etc.  Supply  Co.  v.  Hill,  135  Iowa,  600,  113  N.  W.  466; 
Roauh  v.  Karr,  18  Kan.  529,  26  Am.  Rep.  788;  Gaither  v.  Daugherty, 
18  Ky.  Law  Rep.  709,  38  S.  W.  2;  J.  I.  Case  Thrashing  Machine  Co. 
V.  Mattiugly,  li*  Ky.  581,  134  S.  W.  1131;  Barker  v.  Banks,  15 
La.  453;   Watson  v.  Planters'  Bank,  22  La.  Ann.  14;  Allen  v.   Whet- 
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stone,  35  La.  Ann.  846;  Jackson  v.  Lemle,  35  La.  Ann.  855;  Metcalf 
V.  Metcalf,  85  Me.  473,  27  Atl.  457;  Eldridge  v.  Dexter  etc.  R.  Co., 
88  Me.  191,  33  Atl.  974;  Jackson  v.  Olney,  140  Mass.  195,  4  N.  E.  225; 
Pettyplace  v.  Groton  Bridge  Co.,  103  Mich.  155,  61  N.  W.  266;  San- 
born V.  Sanborn,  104  Mich.  180,  62  N.  W.  371;  Quimby  v.  Shearer, 
56  Minn.  534,  58  N.  W.  155;  Gwin  v.  Waggoner,  98  Mo.  315,  11 
S.  W.  227;  Magee  v.  Verity,  97  Mo.  App.  486,  71  S.  W.  472;  John- 
ston V.  Covenant  M.  Ins.  Co.,  93  Mo.  App.  580;  Paris  Mfg.  etc.  Co. 
V.  Carle,  116  Mo.  App.  581,  92  S.  W.  748;  Alexander  v.  Ferguson,  73 
N.  J.  L.  479,  63  Atl.  998;  Breese  v.  United  States  Tel.  Co.,  48  N.  Y. 
132,  8  Am.  Rep.  526,  and  note;  Germania  F.  Ins.  Co.  v.  Memphis  etc. 
R.  Co.,  72  N.  Y.  90,  28  Am.  Rep.  113,  and  footnote;  Hill  v.  Syracuse 
etc.  R.  Co.,  73  N.  Y.  351,  29  Am,  Rep.  163,  and  note;  Dellinger  v. 
Gillespie,  118  N.  C.  737,  24  S.  E.  538;  Harris  v.  Murphy,  119  K  C. 
34,  56  Am.  St.  Rep.  656,  25  S.  E,  708;  Little  v.  Little,  2  N,  D.  175,  49 
N.  W.  736;  Johnston  v.  Patterson,  114  Pa.  398,  6  Atl.  746;  Kraus 
V.  Stein,  173  Pa,  221,  33  Atl.  1031;  Sloan  v.  Courtney,  54  S.  C. 
314,  32  S.  E.  431;  Farlow  v.  Chambers,  21  S.  D.  128,  110  N,  W.  94; 
Bishop  V.  Allen,  55  Vt.  423;  Albrecht  v.  Milwaukee  etc.  R.  Co.,  87 
Wis.  105,  41  Am.  St.  Rep.  30,  and  note,  58  N.  W.  72;  Bostwick  v. 
Mutual  L.  Ins.  Co.,  judgment  in  116  Wis.  392,  89  N.  W.  538,  67 
L.  R.  A.  705,  modified  in  92  N.  W.  246;  Muller  v.  Keily,  116  Fed.  545; 
Upton  V.  Tribilcock,  91  U.  S.  45,  23  L.  ed.  203. 

In  Brown  v.  Levy,  29  Tei.  Civ,  App.  389,  69  S.  W.  255,  the  plaintiff 
made  an  offer  to  erect  a  building  for  the  sum  of  sixty-four  thousand 
dollars,  and  the  defendant  accepted  it.  Shortly  after  the  contract 
was  signed  the  plaintiff  discovered  that  in  his  haste  in  adding  up 
the  several  items  in  his  offer,  he  made  a  mistake  of  ten  thousand 
dollarg  in  his  addition.  It  was  decided  that,  inasmuch  as  the  de- 
fendant was  in  no  wise  responsible  for  the  mistake,  the  contract  was 
binding,  and  it  was  of  no  consequence,  in  so  far  as  the  validity  of 
the  contract  was  concerned,  that  the  plaintiff  had  made  a  miscal- 
culation   in   forming   his   estimates. 

In  Crim  t.  Crim,  162  Mo.  544,  85  Am.  St,  Rep.  521,  63  S.  W.  489, 
54  L.  R.  A.  502,  it  appeared  that  plaintiff  and  defendant  lived  in 
Ohio,  That  the  defendant  was  indebted  to  the  plaintiff,  and  the 
former  was  about  to  remove  to  Missouri.  Plaintiff  demanded  a  set- 
tlement, and  the  defendant  gave  his  note  for  the  amount.  The  note 
contained  a  clause  authorizing  any  attorney  at  law  to  appear  in 
any  court  of  the  United  States,  waive  process,  enter  appearance, 
and  confess  judgment  against  defendant  for  the  amount  due  on  the 
note,  including  interest  and  costs,  and  to  release  all  errors.  Pursuant 
to  the  terms  of  the  note,  an  attorney  confessed  judgment,  and  sub- 
sequently the  plaintiff  instituted  suit  on  the  judgment.  The  defend- 
ant admitted  that  he  signed  the  note,  understanding  it  was  only  a 
promissory  note,  and  not  knowing  that  it  contained  a  provision  au- 
thorizing a  confession  of  judgment.  "It  may  be  true,"  says  the 
court,  "the  defendant  did  not  read  it  before  he  signed  it,  but  he  was 
sui  juris,  had  full  opportunity  to  read  it,  and  deliberately  signed  it. 
The  law  presumes  he  knew  its  contents,  and  he  cannot  be  permitted 

now   to    take    advantage    of    his    own    fault    or    negligence To 

permit  a  party,  when  sued  on  a  written  contract,  to  admit  that  he 
signed  it,  but  to  deny  that  it  expresses  the  agreement  he  made,  or 
to  allow  him  to  admit  that  he  signed  it,  but  did  not  read  it  or  know 
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its  stipulations,  would  absolutely  destroy  the  value  of  all  contracts 
and  negotiable  instruments.  The  reason  underlying  the  rule  is  to 
give  stability  to  written  agreements,  and  to  remove  the  temptation 
and  possibility  of  perjury,  which  would  be  afforded  if  parol  evidence 
was  admissible." 

b.  Persons  Who  cannot  Bead. — The  care  and  diligence  of  a  pru- 
dent man  in  the  transaction  of  his  business  would  demand  an  exam- 
ination of  the  instrument  before  signing,  either  by  himself  or  by 
someone  for  him  in  whom  he  had  a  right  to  place  confidence.  The 
fact  that  a  person  is  illiterate,  and  can  read  manuscript  only  with 
difficulty,  does  not  render  this  precaution  less  necessary:  Hawkins 
V.  Hawkins,  50  Cal.  558. 

If  a  person  cannot  read  the  instrument,  it  is  as  much  his  duty  to 
procure  some  reliable  person  to  read  and  explain  it  to  him,  before 
he  signs  it,  as  it  would  be  to  read  it  before  he  signed  it  if  he  were 
able  to  do  so,  and  his  failure  to  obtain  a  reading  and  explanation 
of  it  is  such  gross  negligence  as  will  estop  him  from  avoiding  it  on 
the  ground  that  he  was  ignorant  of  its  contents.  This  is  a  just  and 
salutary  rule,  because  the  other  contracting  party  almost  universally 
acts  and  changes  his  position  on  the  faith  of  the  contract;  and  it 
would  be  a  gross  fraud  upon  him  to  permit  one  who  has  received 
the  benefit  of  the  agreement  in  silence,  to  escape  from  its  burdens 
by  proof  that  he  did  not  know  and  did  not  inquire  what  these  bur- 
dens were  when  he  assumed  them:  Chicago  etc.  Ry.  Co.  v.  Belliwith, 
83  Fed.  437,  28  C.  C.  A.  358;  Muller  v.  Kelly,  116  Fed.  545. 

In  Deering  v.  Hoeft,  111  Wis.  339,  87  N.  W.  298,  it  appeared  that 
the  defendant  signed  an  order  for  the  purchase  of  an  Ideal  binder, 
manufactured  by  the  plaintiff.  The  written  order  contained  a  clause 
that  the  defendant  was  to  have  one  day  to  give  the  binder  a  trial, 
and  if  it  did  not  work  well,  it  was  to  be  returned.  The  defendant 
contended  that  he  could  not  read  English,  and  that  plaintiff's  agent 
told  him  that  he  could  return  the  binder  at  any  time  if  not  satis- 
factory. Tlie  plaintiff's  agent  testified  that  he  read  the  order  at 
length  to  the  defendant,  and  the  defendant  admitted  that  the  whole 
order  was  read  to  him.  The  agent  also  testified  that  he  read  the 
order  correctly;  but  the  defendant  claimed  to  have  been  deceived  as 
to  The  contents  of  the  order  signed.  "His  testimony,"  says  the  court, 
"as  to  the  fact  of  deception  is  very  meager  and  unsatisfactory.     He 

du(  s   not   claim  that  he   misunderstood  what  was  read  to  him 

On  the  one  side  we  have  a  solemn  written  instrument,  setting  out 
at  length  the  exact  engagement  of  the  parties.  We  have  the  testi- 
mony of  the  agent  that  he  read  the  entire  order  to  the  defendant, 
who  understood  English,  and  who  could  talk  with  some  degree  of 
volubility;  that  he  read  it  correctly  and  as  written.  We  have  also 
the  admission  of  the  defendant  that  the  order  was  read  to  him,  and 
no  claim  on  his  part  that  he  did  not  understand  what  was  read  to  him. 
Opposed  to  this  we  have  merely  the  meager  and  unsatisfactory  state- 
ment  of  the   defendant In  absence  of  fraud   or  imposition,   a 

man  cannot  relieve  himself  from  the  obligation  of  a  written  agree- 
ment  by   saying   he   did   not   read   it   when   he   signed   it,   or    did    not 

know  what  it  contained Here  it  was  claimed  there  was  fraud 

iind  imposition,  but  it  is  based  upon  testimony  of  such  loose  and 
flimsy  character  as  that,  if  the  written  order  stood  alone,  one  would 
iiesitate    to    turn   the    scale    in    defendant's    favor.     The    evidence    of 
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plaintiff's  agent,  although  a  somewhat  interested  party,  is  entitled  to 

gome  weight His  only  claim  is  that  the  agent   told   him  that 

their  verbal  talk  was  embodied  in  the  written  order.  The  general 
rule  is  that  fraud  and  imposition  must  be  shown  by  clear  and  satis- 
factory evidence.  The  amount  or  weight  of  proof  sufficient  to  show- 
it  is  not  a  matter  of  exact  legal  definition.  The  proof,  however, 
must  be  so  strong  and  cogent  as  to  satisfy  a  man  of  sound  judg- 
ment of  the  truth  of  the  claim." 

A  wife  signed  a  mortgage  on  a  homestead  as  security  for  a  note 
made  by  herself  and  her  husband.  She  could  read  print  but  a  little, 
and  that  only  by  spelling;  she  could  not  write  nor  read  writing. 
She  inquired  of  her  husband  the  nature  of  the  papers  before  putting 
her  mark  to  them,  and  he  told  her  "it  was  none  of  her  business, 
it  did  not  amount  to  a  row  of  pins,  it  was  not  a  note";  and  she  signed 
the  mortgage,  without  requiring  it  to  be  read  to  her,  but  believing 
it  was  a  note.  It  was  held  that  she  was  negligent,  and  if  deceived, 
could  not  assert  it  against  an  innocent  mortgagee:  Koach  v.  Karr,, 
18  Kan.  529,  26  Am.  Eep.  788. 

In  Hurt  v.  Wallace  (Tex.  Civ.  App.),  49  S.  W.  675,  the  court 
says:  '"When  a  sane  man  knowingly  and  without  constraint  delivers 
to  another,  for  a  valuable  consideration,  his  obligation  in  writing  for 
tlie  doing  or  the  refraining  from  doing  any  certain  thing,  he  cannot 
be  heard  to  say  afterward  that  he  was  deceived,  and  by  reason  thereof 
did   not   know   the   purport   of    such   instrument." 

In  Weller's  Appeal,  103  Pa.  599,  it  appeared  that  when  Weller 
signed  a  note  it  had  attached  to  it  the  names  of  Keener  and  Miller 
as  makers.  In  point  of  fact  Keener  was  the  payee  and  Miller  was 
the  principal,  and  Weller  signed  his  name  as  surety.  Keener's  name 
at  the  bottom  of  the  note  as  maker  was  signed  by  mistake.  In 
an  action  on  the  note  by  Keener  against  Miller  and  Weller,  Weller 
alleged  that  he  signed  the  note  on  the  strength  of  Keener's  name,, 
knowing  him  to  be  responsible.  Weller  also  alleged  illiteracy  and 
that  he  was  only  able  to  read  or  write  English  very  imperfectly, 
being  a  German.  "That  the  appellant  was  an  illiterate  man  and 
understands  the  English  language  imperfectly  does  not  affect  the 
case,  in  the  absence  of  any  fraud  practiced  upon  him.  No  one  is 
bound  to  sign  an  instrument  which  he  does  not  understand.  If,  how- 
ever, he  does  sign  it  without  asking  to  have  it  read  or  explained  to 
him,  he  is  bound  by  it:  Thoroughgood's  Case,  2  Eep.  9b,  cited  in 
Schuylkill  Co.  v.  Copley,  67  Pa.  389,  [5  Am.  Eep.  441].  The  courts 
have  gone  far  enough  in  relieving  men  from  their  obligations  upon 
the  plea  of  ignorance.  The  appellant  intended  to  become  bail  for 
Miller.  He  might  have  known,  and  would  have  known,  if  he  had 
asked  the  question,  that  the  money  was  to  come  from  Keener.  This 
would  have  made  it  clear  that  the  signature  of  the  latter  as  maker 
was  a  blunder." 

II.  By  Persons  Who  are  not  Guilty  of  Negligence. 
In  Bean  v.  Western  N.  C.  E.  Co.,  107  N.  C.  731,  12  S.  E.  600,  the 
court  says:  "We  are  of  opinion  that  there  was  evidence  of  mistake, 
surprise  and  undue  advantage  taken  of  the  plaintiff,  under  such 
circumstances  as  ought  to  avoid  the  release  relied  upon  by  the 
defendant,  if  the  allet,'atioTis  of  the  reply  were  true,  as  the  jury 
found    them    to    be.     Tlie    release    was    executed    within    a    few    days- 
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after  the  plaintiff  sustained  the  injuries,  at  the  instance  of  the  de- 
fendant, through  its  agent,  while  he  was  suffering  great  bodily  pain 
and  meiiial  anxiety  occasioned  by  such  injuries,  when  he  was  unable 
to  comprehend  the  meaning  and  effects  of  the  release.  He  was 
ignorant,  unable  to  write,  and  he  did  not  understand  or  comprehend 
the  purport  of  such  instrument.  The  defendant  owed  him  wages; 
and  he  believed,  when  he  executed  the  release,  that  he  was  giving 
a  receipt  for  a  part  of  the  sum  due  him  for  wages.  The  jury  so 
find  by  their  verdict  in  response  t>o  the  pertinent  issues  submitted 
to  them.  The  evidence  tended  to  prove  that  the  defendant's  agent 
at  Hot  Springs,  within  a  few  days  after  the  plaintiff  sustained  the 
injury,  sent  him  on  its  road  to  Salisbury — a  distance  of  one  hun- 
dred and  fifty  miles  or  more — where,  at  the  office  of  the  defendant, 
its  agent  took  the  release  in  question,  paying  as  the  consideration 
therefor,  thirty  dollars.  The  evidence  also  tended  to  show  that  the 
damages  so  sustained  were  greatly  in  excess  of  that  sum.  There  was 
evidence  tending  to  prove  the  substance  of  the  allegations  of  the 
reply  in  respect  to  the  release.  It  was  in  evidence  for  the  defendant 
that  its  agent  took  the  release.  He  testified  that  the  release — its 
purpose — ^was  explained  to  the  plaintiff.  It  did  not  appear  that  the 
plaintiff  had  counsel  or  any  friend  to  advise  him,  other  than  the 
agents  of  the  defendant.  Granting  that  there  was  no  positive  fraud 
on  the  part  of  the  defendant  or  its  agents — none  was  alleged — there 
was  evidence  to  prove,  and  the  jury  found,  under  appropriate  in- 
structions from  the  court  not  objected  to,  that  the  plaintiff  executed 
the  release  by  mistake,  occasioned  by  his  ignorance,  physical  pain, 
mental  anxiety,  and  lack  of  capacity,  under  the  circumstances,  to 
understand  or  comprehend  the  nature  and  purpose  of  such  release. 
The  court  of  equity  will  grant  relief  where  only  th«  party  complain- 
ing makes  mistake,  when  the  facts  and  circumstances  give  rise 
to  the  presumption  that  there  has  been  some  undue  influence,  mis- 
apprehension, imposition,  mental  imbecility,  surprise  or  confidence 
abused.  Mere  ignorance,  mere  inadequacy  of  consideration,  mere 
weakness  of  mind,  mere  mistake  on  the  part  of  one  party,  will  not 
entitle  that  party  to  relief.  But  it  is  otherwise  when  there  is  a 
combination  of  such  things  to  prejudice  the  party.  In  such  case, 
in  good  faith  and  fair  dealing,  the  adverse  party  ought  to  see  and 
know,  and  must  be  presumed  to  know,  that  the  complaining  party 
was  not  fit  or  in  such  mental  condition  as  to  bind  himself  by  con- 
tract. A  court  of  equity  will  interfere,  when  called  upon,  to  relieve 
a  party  against  his  mistake,  made  under  a  combination  of  such 
adverse  circumstances  as  certainly  destroy  his  capacity  to  know  the 
nature  of  the  contract  or  engagement  to  which  he  becomes  a  party. 
....  lie  alleges  such  a  combination  of  facts  and  circumstances,  and 
produces  evidence  to  prove  the  same,  as  show  such  mistake  and  sur- 
prise on  his  part  as  entitles  him  to  have  the  release  declared  in- 
operative and  void." 

In  Union  Pacific  Ey.  Co.  v.  Harris,  158  U.  S.  326,  15  Sup.  Ct.  Eep. 
843,  39  L.  ed.  1003,  12  C.  C.  A.  598,  601,  27  U.  S.  App.  450,  455, 
and  63  Fed.  800,  803,  it  appeared  that  the  injuries  to  the  defendant 
in  error  (plaintiff  below)  were  of  the  most  serious  character  and 
permanent.  He  was  unconscious  for  many  hours  after  the  accident, 
and  when  he  recovered  consciousness  the  pain  from  his  injuries  were 
so  severe  that  he  was  compelled  to  take  narcotics,  which  had  their 
customary  effect.     While  they  deadened  the  sensibilities  for  the  tima 
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being,  they  also  deadened  and  dulled  bis  senses.  This  treatment  was 
continued  for  two  weeks  or  more.  Three  or  four  days  after  the 
accident,  while  the  treatment  was  going  on,  and  while  his  arras 
were  suspended  over  a  rope  stretched  across  his  bed  in  order  to 
relieve  the  pressure  upon  his  injured  spine,  and  while  he  was  tortured 
and  racked  with  physical  pain,  the  company's  agents  found  their 
way  into  his  sickroom,  from  which  his  friends  and  all  others,  except 
the  nurses,  were  excluded,  by  order  of  the  physician,  on  account 
of  the  serious  character  of  the  injuries,  and  procured  his  signature 
to  the  release.  There  was  evidence  tending  to  prove  that  the  de- 
fendant in  error  did  not  and  could  not  read  the  release,  and  that 
it  was  not  read  to  him,  and  that  he  signed  it  relying  upon  the 
truth  of  the  representations  as  to  its  contents  made  by  the  com- 
pany's agents.  The  issue  as  to  whether  the  release  was  procured  by 
fraud  was  submitted  to  the  jury,  and  the  courts  refused  to  disturb 
their  verdict  in  favor  of  the  defendant  in  error   (plaintiff  below). 

In  Grimsley  v.  Singletary,  133  Ga.  56,  134  Am.  St.  Eep.  196,  65 
S.  E.  92,  it  is  held  that  where  an  illiterate  person,  unable  to  read, 
signs  a  written  instrument  in  ignorance  of  its  character  or  eon- 
tents,  believing  it  to  be  an  instrument  of  a  different  nature,  and 
is  induced  to  do  so  by  the  misrepresentations  of  the  other  party, 
whose  good  faith  he  has  no  ground  to  reasonably  buspect,  as  to  the 
nature  or  contents  of  such  writing,  he  is  not  bound  thereby,  although 
he  does  not  request  the  opposite  party  or  anyone  else  to  read  the 
paper  to  him  before  he  signs  it. 

One  is  not  guilty  of  negligence  in  failing  to  read  a  contract  before 
signing  it,  where  it  is  read  over  to  him  by  one  in  whom  he  has 
contidenee  and  upon  whom  he  has  a  right  to  rely,  and  is  assured 
bj-  such  person  that  the  paper  is  in  accordance  with  the  agreement: 
Meyer  v.  Haas,  126  Gal.  560,  58  Pac.  1042;  Koons  v,  Blanton,  129 
Ind.  383,  27  N.  E.  334;  Elliott  v.  Sackett,  108  U.  S.  132,  135,  2 
Sup.  Ct.  Eep.   375,  27   L.   ed.   678. 

In  Cole  v.  Williams,  12  Neb.  440,  11  N.  W.  875,  the  court  says: 
"What  contract  did  the  plaintiff  and  defendants,  through  their  agent, 
House,  make  in  regard  to  the  lightning  rods?  It  is  admitted  that 
the  plaintiff  signed  his  name  at  the  foot  of  a  paper  which  contained 
a  statement  of  the  price  of  the  rods  at  thirty-seven  and  one-half 
cents  per  foot,  etc.  If  he  did  this  knowingly,  or  carelessly  and 
negligently,  and  free  from  any  act  of  bad  faith  or  deception  on  the 
part  of  the  defendants  or  their  agent,  he  would  be  bound  by  it. 
In  one  point  of  view  the  signing  of  a  written  instrument  without 
reading  it,  because  of  the  temporary  loss  of  one's  spectacles,  where 
the  use  of  another  pair  could  have  been  procured  without  much 
effort,  or  in  such  case  relying  upon  an  interested  party  on  the  other 
side  to  read  it,  when  one's  own  friends  or  employees  were  near  at 
hand,  would  be  regarded  as  negligence  and  the  want  of  due  diligence 
in  case  it  turned  out  that  the  paper  signed  was  of  a  different  char- 
acter and  import  from  that  purporting  to  have  been  read  and  in- 
tended to  be  signed.  But  in  this  case  the  defendants  are  in  no 
position  to  suggest  the  carelessness  or  want  of  diligence  on  the 
part  of  the  plaintiff  in  relying  on  the  good  faith  and  truthful  reading 
of  their  agent,  even  had  his  eyesight  been  perfect  or  his  spectacles 
at   hand." 

Ill  Walker  v.  Egbert,  29  Wis.  194.  9  Am.  Rep.  518.  the  plaintiff 
fUL'd  on  a  promissory  note  us  huKkr  for  value  before  maturity.     D«- 
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fenclant  answered  that  he  was  a  German,  and  unable  to  read  or  write 
English;  that  the  payees  of  the  supposed  note  procured  his  signature 
thereto  by  falsely  and  fraudulently  representing  to  him  that  the 
paper  which  they  wished  him  to  sign  was  a  contract  appointing  him 
agent  for  the  s;<*e  of  a  certain  patented  machine,  regulating  his 
[lercentage  of  profits  on  his  sales,  and  embracing  the  terms  thereof, 
verbally  agreed  upon  between  them;  and  that  he,  believing  it  to  be 
so,  signed  it.  It  is  held  that  the  party  whose  signature  to  such 
paper  is  obtained  by  fraud  as  to  the  character  of  the  paper  itself, 
who  is  ignorant  of  such  character,  and  has  no  intention  of  signing 
it,  and  who  is  not  guilty  of  negligence  in  affixing  his  signature,  or 
in  not  ascertaining  the  character  of  the  instrument,  is  no  more 
bound  by  it  than  if  it  were  a  total  forgery,  the  signature  included. 

In  Williams  v.  Hamilton,  104  Iowa,  423,  65  Am.  St.  Rep.  475, 
73  N.  W.  1029,  it  is  held  that  an  illiterate  party  is  not  negligent 
in  signing  a  contract  without  informing  himself  as  to  its  contents 
or  legal  effect,  where  he  relies  upon  the  other  party  to  properly 
express  the  terms  of  their  oral  agreement  in  a  writing,  and  upon 
the  latter's  representation  that  he  has  done  so. 

In  Dryer  v.  Security  Fire  Ins.  Co.  (Iowa),  82  N".  W.  494,  it  appeared 
that  the  plaintiff  was  a  German,  unable  to  read  the  English  language. 
That  one  named  Adams,  who  was  a  soliciting  agent  for  the  defendant, 
wrote  an  application  for  a  fire  insurance  policy.  "In  this  case," 
says  the  court,  "it  will  be  observed  that  the  statements  written  in 
the  application  by  Adams  were  all  true,  and  in  this  respect  it  differs 
from   the   cases   wherein   soliciting   agents   made   false   statements   in 

the  applications But  is  an  insurance  company  whose  soliciting 

agent  fails  to  do  a  positive  duty — one  which  he  has  undertaken  to 
lie,  one  which  he  may  do  under  his  authority — in  any  better  position 
than  when  he  performs  the  same  duty  wrongfully?  We  think  not. 
Adams  was  authorized  by  the  defendant  to  solicit  insurance,  and 
to  take  written  applications  therefor.  He  knew  that  plaintiff  would 
not  insure  unless  the  policy  covered  the  property  in  any  part  of  the 
county.  Any  condition  w^hich  might  legitimately  become  a  part 
of  the  application  was  within  the  scope  of  his  authority  as  agent. 
And  as  to  all  such  matters,  notice  to  him  was  notice  to  his  prin- 
cipal. The  application  became  a  part  of  the  contract  of  insurance, 
and  if  Adams  failed  to  embody  therein  the  conditions  upon  which 
it  was  agreed  a  policy  would  be  accepted,  it  affected  the  entire 
contract,  and  the  defendant  was  charged  with  notice  thereof.  Nor 
can  it  be  said  in  this  case  that  plaintiff  is  bound  by  the  terms  of 
the  policy  sent  him.  He  could  not  read  English,  and  this  fact  was 
kiiown  to  Adams,  and  constructively  to  the  company.  He  did  not 
know  at  the  time  but  what  the  application  was  the  policy.  When 
the  policy  came,  he  had  a  right  to  presume,  and  rest  upon  the  pre- 
sumption, that   the   policy  was   in   accordance   with   the   terms   of   the 

application If    the    defendant    was    misled    by    the    acts    of    its 

agent,  it  surely  should  bear  the  consequences  of  such  act,  and  not 
l)e  permitted  to  shift  the  burden  to  the  plaintiff." 

In  Nicol  V.  Young,  6S  Mo.  A  pp.  44S,  it  was  decided  that  one  is 
not  negligent  in  failing  to  read  a  contract  before  signing  it,  even 
though  he  is  able  to  read,  wlion  he  has  confidence  in  his  attorney 
and  relies  on  his  reading  and  expounding  of  the  terms  of  the  agree- 
ment. 

Am.  St.  Rep.,  Vol.  138 — 52 
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MOFFITT  V.  GARRETT. 

[23  Okl.  398,  100  Pac.  533.] 

ATTACHMENT— LiabUity  on  Bond  Given  to  Discharge.— An 
obligor  on  a  bond  to  discharge  an  attachment,  under  the  provisions 
of  section  4404,  Wilson's  Revised  and  Annotated  Statutes  of  Okla- 
homa of  1903,  conditioned  that  the  defendant  will  perform  the  judg- 
ment of  the  court  in  the  action  in  which  the  attachment  is  issued, 
is  absolutely  liable  in  an  action  against  him  on  the  bond  for  the 
amount  recovered  in  the  action  in  which  the  bond  was  given,  with- 
out reference  to  the  question  whether  the  attachment  was  rightfully 
or  wrongfully  issued,  and  the  defendant  is  precluded  by  such  bond 
from  controverting  the  grounds  of  the  attachment,     (pp.  821,  822.) 

(SyllabuB  by  the  court.) 
John  L.  Jenkins,  for  the  plaintiff  in  error. 
J.  L.  Brown,  for  the  defendant  in  error. 

398  WILLIAMS,  J.  On  the  twenty-eighth  day  of  July,  A. 
D.  1906,  the  defendant  in  error,,  as  plaintiff,  instituted  his  ac- 
tion in  the  probate  court  of  Oklahoma  county,  territory  of 
Oklahoma,  against  the  plaintiff  in  error,  C.  L.  Moffitt  and  L.  R. 
Moffitt,  as  defendants,  to  recover  the  sum  of  one  hundred  and 
two  dollars  and  fifty  cents,  alleged  to  be  due  on  an  award  of 
arbitrators  between  the  said  I.  D.  Garrett  and  C.  L.  Moffitt, 
and  on  the  same  day  filed  proper  affidavit  for  attachment 
against  both  of  said  defendants,  and  writ  of  attachment  was 
issued  and  levied  on  a  certain  stock  of  goods.  After  said  levy 
had  been  made,  the  defendant  Carl  L.  Moffitt,  with  L.  A. 
Fightmaster  as  surety,  executed  the  following  bond: 
"Territory  of  Oklahoma, 
County  of  Oklahoma, — ss. : 

"In  the  Probate  Court  in  and  for  said  County  and  Terri- 
tory. I.  D.  Garrett,  Plaintiff,  v.  C.  L.  Moffitt  et  al.,  Defend- 
ants. Undertaking  to  Discharge  Attachment.  Know  all 
men  by  these  presents,  that  we,  the  undersigned,  are  held  and 
firmly  bound  unto  I.  D.  Garrett,  the  plaintiff  in  the  above- 
entitled  action,  in  the  penal  sum  of  two  hundred  and  five  dol- 
lars ($205.00),  lawful  money  of  the  »»»  United  States,  for 
the  payment  of  which,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors,  administrators  and  assigns, 
jointly  and  severally  by  these  presents.  The  condition  of  the 
above  obligation  is  such  that  whereas,  the  above-named  plain- 
tiff, I.  D.  Garrett,  did  on  the  28th  day  of  July,  1906.  begin 
the  above-entitled  action  against  the  above-named  defendants, 
C.  L.  Moffitt  and  L.  R.  Moffitt,  to  recover  the  sum  of  one  hun- 
dred two  and  50/100  dollars  ($102.50),  and  caused  an  attach- 
ment to  be  issued  and  levied  upon  the  property  of  said  de- 
fendants, and  this  bond  is  given  for  the  purpo.se  of  having 
said   attachment   discharged,   now   therefore,  if  the  said  de- 
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fendants  shall  perform  the  judgment  of  the  court  in  the 
above-entitled  action,  and  shall  well  and  truly  pay  the  amount 
of  any  judgment  that  shall  be  rendered  against  them  in  said 
action,  then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect. 

"Witness  our  hands  this  80th  dav  of  Julv,  A.  D.  1906. 
"CARLL.  MOFFITT. 
"Mrs.  L.  a.  FIGHTMASTER. 

**  Taken  and  approved  this  30th  day  of  July,  A.  D.  1906. 

**W.  P.  HARPER, 
"Probate  Judge." 

That  after  the  approval  of  said  bond  said  attachment  was 
discharged,  and  the  goods  levied  on  thereunder  delivered  to 
and  placed  in  possession  of  L.  R.  Moffitt,  by  and  with  the 
consent  of  the  said  defendant  Carl  L.  Moffitt.  The  affidavit 
for  said  attachment  was  made  before  Wm.  P.  Harper,  judge 
of  the  probate  court,  on  the  twenty-eighth  day  of  July,  A.  D. 
1906,  and  said  officer  in  attesting  said  affidavit  failed  to  affix 
the  seal  of  said  court  thereto.  On  the  twenty-eighth  day  of 
September,  A.  D.  1906,  said  cause  was  tried  by  a  jury  and 
verdict  returned  in  favor  of  the  plaintiff  in  the  sum  of  one 
liundred  and  two  dollars  and  fifty  cents.  Afterward  judg- 
ment was  entered  in  accordance  with  the  verdict  against  the 
said  defendant  C.  L.  Moffitt,  and  in  favor  of  the  defendant 
L.  R.  Moffitt  for  his  costs.  Afterward,  on  the  twentieth  day 
of  December,  A.  D.  1906,  said  plaintiff,  I.  D.  Garrett,  insti- 
tuted his  action  in  said  court  against  said  defendant  Carl  L. 
Moffitt,  and  his  surety,  L.  A.  Fightmaster,  on  said  bond.  On 
the  twenty-eighth  day  of  June,  A.  D.  1907,  the  cause  came 
on  for  hearing  before  the  court  without  a  jury,  at  which  time 
said  findings  were  made,  and  also  judgment  was  rendered 
against  both  of  the  defendants,  Carl  L.  Moffitt  and  L.  A. 
Fightmaster,  for  the  amount  '***^  of  said  judgment,  one  hun- 
dred and  two  dollars  and  fifty  cents,  and  costs  and  interest. 
The  record  recites  that  the  court  finds  that  prior  to  the  be- 
ginning of  said  action,  and  the  levying  of  said  attachment 
ancillary  thereto,  the  defendant  C.  L.  Moffitt  had  sold  the 
floods  thus  levied  on  to  the  said  L.  R.  Moffitt,  and  at  the  time 
of  said  levy  and  the  execution  of  said  discharging  bond  they 
were  the  property  of  the  said  L.  R.  Moffitt.  And,  further,  as 
conclusions  of  law,  that  the  defendant  L.  A.  Fightmaster, 
surety  on  said  bond,  was  estopped  to  show  that  the  allega- 
tions in  said  attachment  affidavit  were  not  true,  or  that  the 
ownership  of  the  property,  at  the  time  of  the  levying  of  the 
attachment  and  the  giving  of  said  bond,  was  in  the  said  L.  R. 
^loffitt.  IMotion  for  a  new  trial  was  made  in  due  time,  ami 
an  appeal  prosecuted  by  petition  in  error  to  the  supreme  court 
of  the  territory  of  Oklahoma,  and,  by  virtue  of  the  provisions. 
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of  the  enabling  act  and  the  schedule  to  the  constitution,  is  now 
properly  before  this  court  for  review. 

Section  4404  (chapter  66,  article  11,  section  206),  Wilson's 
Revised  and  Annotated  Statutes  of  1903,  provides:  "If  the  de- 
fendant, or  other  person  on  his  behalf,  at  any  time  before 
judgment,  causes  an  undertaking  to  be  executed  to  the  plain- 
tiff, by  one  or  more  sureties,  resident  in  the  county,  to  be 
'**'*  approved  by  the  court,  in  double  the  amount  of  the  plain- 
tiff's claim  as  stated  in  his  affidavit,  to  the  effect  that  the 
•defendant  shall  perform  the  judgment  of  the  court,  the  at- 
tachment in  such  action  shall  be  discharged,  and  restitution 
made  of  any  property  taken  under  it  or  the  proceeds  thereof. 
Such  undertaking  shall,  also,  discharge  the  liability  of  a 
garnishee  in  such  action,  for  any  property  of  the  defendant 
in  his  hands." 

The  bond  upon  which  the  action  was  brought  in  the  lower 
court  was  made  by  virtue  of  said  section,  and  the  sole  question 
involved  in  this  record  is  whether  or  not  the  undertakers  on 
such  bond  are  bound  to  perform  the  judgment  of  the  court,  by 
paying  such  judgment,  regardless  of  whether  or  not  the  at- 
tachment was  rightfully  brought,  or  the  property  seized  be- 
longed to  the  defendant  in  the  attachment  writ.  Section  52 
of  the  justice's  act  (Kan.  Gen.  Stats.  1868,  p.  787,  c.  81)  is 
exactly  the  same  as  section  4404,  supra.  In  the  case  of 
Endress  v.  Ent,  18  Kan.  236,  Mr.  Chief  Justice  Horton,  in  de- 
livering the  opinion  of  the  court  said:  "It  is  insisted  by  the 
defendants  that  the  undertaking  was  intended  as  a  forthcom- 
ing bond,  as  described  in  section  33  of  the  justice's  act  (Gen. 
Stats.  1868,  p.  782),  and  they  cite  the  action  of  the  jastice  in 
overruling  the  motion  of  Ent  to  discharge  the  attachment. 
The  bond  is  very  dissimilar  from  the  undertaking  required  by 
section  33,  and  cannot  by  us  be  construed  into  an  undertaking 
that  the  property  attached  in  this  action,  or  its  appraised 
value  in  money,  should  be  forthcoming  to  answer  the  judg- 
ment of  the  court.  The  constable  did  not  take  the  bond  in 
question,  and  no  appraisement  was  had.  It  was  approved  by 
the  justice,  and  filed  by  him,  and  thereupon  the  property  was 
left  with  Ent  by  the  order  of  the  justice.  At  the  time  Ent 
made  the  motion  to  discharge  the  attachment,  there  was  in 
fact  no  attachment  in  the  case  to  be  discharged;  the  attach- 
ment issued  and  levied  having  been  previously  discharged  by 
virtue  of  the  acceptance  of  the  justice  of  the  undertaking 
given  by  the  defendants,  and  the  release  of  all  the  property 
thereon  to  Ent.  Upon  the  rendition  of  the  judgment  no  order 
was  made  to  sell  the  attached  property,  and  this  shows  that 
the  justice  considered  the  undertaking  conditioned  for  the 
payment  of  the  judgment  or  its  value  in  money,  on  the  day  of 
sale.  Afterward  the  same  justice  rendered  judgment  on  the 
undertaking  in  this  action  against  the  ****^  defendants,   thus 
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conclusively  proving  that  he  treated  the  undertaking  as  given 
in  purs.uance  of  said  section  52,  and  not  under  section  33." 
See,  also,  Winton  v.  Myers,  8  Old.  421,  58  Pac.  634. 

Similar  provisions  to  those  contained  in  sections  4374,  4404, 
Wilson's  Revised  and  Annotated  Statutes  of  1903,  are  found 
in  the  Ohio  code.  In  Myers  v.  Smith,  29  Ohio  St.  120,  an  at- 
tachment was  issued,  and  the  defendant  executed  a  bond  to 
the  effect  that  he  would  perform  the  judgment  of  the  court. 
It  was  held  that  the  effect  of  the  bond  was  to  supersede  all 
proceedings  under  the  attachment,  and  to  bind  the  sureties  on 
the  bond  to  perform  the  judgment  that  might  be  recovered 
against  him  in  the  action. 

In  McAllister  v.  Eichengreen,  34  Md.  54,  the  court  of  ap- 
peals of  Maryland,  under  a  similar  bond,  held  to  like  effect. 
Also  in  Austin  v.  Burgett,  10  Iowa,  302,  Inman  v.  Strattan,  4 
Bush  (Ky.),  445,  and  Hazelrigg  v.  Donaldson,  2  Met.  (Ky.) 
445,  the  courts  have  held  to  the  same  effect.  New  York, 
Illinois,  Wisconsin,  Missouri,  Michigan,  Minnesota,  Texas, 
Arkansas,  Washington,  Rhode  Island,  California,  Oregon, 
North  Dakota  and  South  Dakota  have  or  have  had  statutes 
containing  substantially  the  same  provisions  as  are  contained 
in  sections  4374  and  4404,  supra.  The  courts  in  these  states 
have  held  that  the  execution  of  a  bond  under  and  in  accord- 
ance with  these  statutes  estops  the  defendant  from  controvert- 
ing the  attachment,  and  renders  the  obligors  in  the  bond 
absolutely  liable  for  the  amount  of  any  judgment  the  plain- 
tiff recovers  in  the  action,  without  reference  to  the  question 
whether  the  attachment  was  rightfully  or  wrongfully  sued 
out:  Haggart  v.  Morgan,  5  N.  Y.  422,  55  Am.  Dec.  350;  Cole- 
man V.  Bean,  32  How.  370;  Delany  v.  Brett,  4  Rob.  (N.  Y.) 
712 ;  Bildersee  v.  Aden,  62  Barb.  175 ;  Dierolf  v.  Winterfield, 
24  Wis.  143 ;  Payne  v.  Snell,  3  Mo.  409 ;  Paddock  v.  Matthews, 
3  Mich.  18;  Kennedy  v.  Morrison,  31  Tex.  207;  Ferguson  v. 
Glidewell,  48  Ark.  195,  2  S.  W.  711;  People  v.  Cameron,  2 
Gilm.  (111.)  468;  Hill  v.  Harding,  93  111.  77;  Sanger  v.  Hib- 
bard,  2  Ind.  Ter.  547,  53  S.  W.  330;  Rachelman  v.  Skinner,  46 
4«3  ]\Iinn.  196,  48  N.  W.  776;  Brady  v.  Onffrov,  37  Wash.  482, 
79  Pac.  1004;  Easton  v.  Ormsby,  18  R.  I.  309,  27  Atl.  216; 
Gardner  v.  Donnelly,  86  Cal.  367,  24  Pac.  1072;  Bunneman  v. 
Wagner,  16  Or.  433,  8  Am.  St.  Rep.  306,  18  Pac.  841 ;  Fox  v. 
:\lackenzie,  1  N.  D.  298,  47  N.  W.  386 ;  McLaughlin  v.  Wheeler, 
1  S.  D.  497,  47  N.  W.  816. 

It  is  the  theory  of  a  great  many  of  the  adjudicated  cases, 
under  .such  statutory  provisions,  that  the  bond  becomes  an  un- 
conditional contract  or  promise  to  pay  whatever  judgment  maj' 
be  rendered  against  the  defendant  upon  the  merits  of  the  case, 
and  does  not  depend  upon  the  regularity  of  the  attachment 
branch  of  the  ease ;  that  the  consideration  for  the  promise  to 
pay  the  judgment  is  the  immediate  release  of  the  attached 
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property;  that  the  giving  of  the  bond  effects  the  immediate 
discharge  of  the  attachment  and  the  release  of  the  property, 
and  the  bond  then  becomes  security  for  any  judgment  that 
shall  be  rendered  against  the  defendant.  The  following 
authorities  appear  to  support  the  contrary  rule,  to  wit:  Leh- 
man V.  Berdin,  5  Dill.  340,  Fed.  Cas.  No.  8215 ;  Bates  v.  Kil- 
lian,  17  S.  C.  553 ;  Love  v.  Voorhies,  13  La.  Ann.  549.  But 
the  overwhelming  weight  appears  to  be  in  favor  of  the  rule 
that  where,  under  a  statute  similar  to  section  4404,  supra, 
a  party  causes  a  bond  to  be  executed  in  order  to  have  dis- 
charged from  attachment  property  levied  on  under  such  writ, 
providing  that  the  defendant  shall  perform  the  judgment  of 
the  court,  where  an  affidavit  and  bond  have  been  executed  for 
the  issuance  of  such  writ,  after  judgment  has  been  rendered 
against  the  defendant  in  such  action,  the  obligors  in  the  bond 
are  precluded  and  estopped  from  traversing  the  truth  of  the 
allegations  of  the  affidavit,  or  setting  up  that  the  defendant  in 
the  attachment  was  not  the  owner  of  the  property  levied  on. 
The  judgment  of  the  lower  court  is  affirmed. 

All  the  justices  concur. 


In  an  Action  on  an  Attachment  Bond  the  Parties  are  Estopped  to 
question  the  regularity  of  the  attachment:  Olds  v.  City  Trust  etc.  Co., 
185  Mass.  500,  102  Am.  St.  Rep.  356,  and  cases  cited  in  the  cross- 
reference  note  thereto. 


PALMER  V.  HARRIS. 

[23  Okl.  500,  101  Pac.  852.] 

APPEAL — Supersedeas  or  Stay  of  Judgment. — In  cases  where 
the  statute  makes  no  provision  for  a  supersedeas  or  a  stay  of  the 
judgment  or  final  order  as  a  matter  of  right,  the  trial  court  may,  in 
the  exercise  of  its  discretion,  allow  a  supersedeas  or  stay  on  such 
terms  as  it  may  prescribe  for  the  protection  of  the  parties,  pending 
an  appeal  to  the  appellate  court,  following  In  re  Epley,  10  Okl.  631, 
64  Pac.  18.     (p.  826.) 

STAKE  DECISIS. — A  Well-settled  Rule  of  Pra<rtice,  which  has 
been  silently  acquiesced  in,  will  not  be  set  aside  where  it  would 
probably  cause  great  inconvenience  and  confusion  in  the  practice, 
and  where  it  can  easily  be  changed  by  the  legislature,  if  there  is 
any   necessity  therefor.     (By   the   editor.)      (p.   826.) 

ELECTION  CONTEST — Supersedeas  or  Stay  of  Judgment. — 
The  trial  court  has  jurisdiction,  in  the  exercise  of  its  discretion,  to 
allow  a  supersedeas  or  stay  of  a  judgment  in  an  election  contest, 
decreeing  the  contestant  entitled  to  the  office,  and  ousting  the  con- 
testee  from  said  office,  and  a  writ  of  certiorari  will  not  lie  to  review 
such  order,     (pp.  827,  830.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 
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C.  A.  Cook  and  A.  A.  Davidson,  for  the  plaintiff. 
Baker  &  Pursel  and  J.  E.  Wyand,  for  the  defendant. 

'^^  HAYES,  J.  This  is  an  original  action  for  a  writ  of 
certiorari  to  the  district  court  of  Muskogee  county,  and  grows 
out  of  an  election  contest  filed  in  that  court  by  plaintiff 
against  defendant.  Plaintiff  alleges  in  his  petition  that,  on 
the  eighteenth  day  of  July,  1908,  he  obtained  judgment  in 
said  contest  proceeding,  whereby  defendant  was  ousted  from 
the  office  of  commissioner  for  the  first  commissioner's  district 
of  Muskogee  county,  and  plaintiff  was  declared  to  be  entitled 
to  said  office,  and  to  exercise  the  functions  thereof,  and  was 
awarded  judgment  for  his  costs  in  the  proceedings.  He  also 
alleges  that  the  trial  court,  after  awarding  him  said  ^^^  judg- 
ment, upon  overruling  defendant's  motion  for  a  new  trial,  and 
upon  defendant's  praying  an  appeal  to  this  court,  allowed 
such  appeal,  and  gave  him  forty  days  in  which  to  make  and 
serve  a  case-made,  and  allowed  plaintiff  fifteen  days  within 
which  to  suggest  amendments  thereto,  and  fifteen  days  there- 
after in  which  to  settle,  sign,  and  file  the  case-made,  and  that 
the  court  further  ordered  that  a  supersedeas  bond  in  the  sum 
of  two  thousand  dollars,  to  be  approved  by  the  clerk  of  the 
said  court,  be  given  within  five  days,  and  that  the  judgment  be 
stayed  for  such  time,  and  that  upon  giving  and  approval  of 
said  bond  within  said  period  of  time,  the  ouster  be  stayed 
pending  the  decision  of  this  court.  Defendant  filed  with  the 
clerk  of  the  district  court  of  Muskogee  county  within  the  time 
fixed  by  the  court,  his  supersedeas  bond,  which  was  approved. 
Plaintiff  alleges  that  by  reason  of  the  action  of  the  court 
allowing  the  supersedeas,  he  has  been  denied  the  right  and 
privileges  of  entering  into  and  performing  the  duties  of  his 
office,  and  is  deprived  of  the  emoluments  inuring  therefrom. 
He  prays  for  a  writ  of  certiorari  to  remove  said  judgment 
and  orders  of  the  court  to  this  court,  and  for  a  judgment  of 
this  court  decreeing  the  order  allowing  the  supersedeas  to  be 
void.  Plaintiff  attached  to  his  petition  certified  copies  of  the 
final  judgment  of  the  trial  court,  and  the  order  allowing 
supersedeas,  and  of  the  supersedeas  bond  filed  therein,  and 
approval  thereof  by  that  court.  It  is  agreed  by  defendant 
that  the  certified  copies  of  the  record  attached  to  plaintift"s 
petition  are  correct,  and  that,  if  we  decide  that  the  writ 
should  issue,  such  record  may  be  taken  as  a  return  to  the  writ, 
and  the  question  plaintiff  desires  to  have  decided  by  this  court 
upon  the  return  of  the  writ  may  be  decided  without  the  issu- 
ance of  the  writ. 

'^'•^  The  first  question  to  be  determined  by  this  court  is 
whether,  upon  the  allegations  of  plaintiff's  petition,  the  writ 
should  issue.     "Writs  of  certiorari  were  abolished  by  section 
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4756  of  Wilson's  Revised  and  Annotated  Statutes  of  1903, 
and  did  not  exist  as  a  part  of  the  jurisprudence  of  the  terri- 
tory of  Oklahoma  before  the  admission  of  the  state ;  but  this 
court  is  authorized,  by  section  2.  article  7,  of  the  constitution, 
to  issue  writs  of  certiorari.  In  Baker  v.  Newton.  22  Okl. 
658,  98  Pac.  931,  it  was  held  that  the  power  of  the  court 
under  said  section  to  issue  writs  of  certiorari  was  to  issue  the 
common-law  writ,  and  that  such  writ  lies  from  this  court  to 
inferior  courts,  to  bring  to  it  the  record  in  a  case  for  investi- 
gation and  review  as  to  jurisdictional  errors  only.  If  the 
trial  court  in  the  case  at  bar  was  authorized  to  stay  the  judg- 
ment, and  has  not  exceeded  its  jurisdictional  power,  the  writ 
should  not  issue. 

Section  4744  of  "Wilson's  Revised  and  Annotated  Statutes  of 
1903  provides  that,  in  a  proceeding  to  vacate  or  modify  any 
final  judgment  or  order  rendered  by  the  probate  court  or 
district  court  in  the  four  classes  of  cases  specified  therein,  the 
judgment  or  final  order  may  be  superseded  upon  the  taking 
by  the  clerk  of  such  court  of  a  written  undertaking  executed 
by  the  plaintiff  in  error.  The  four  classes  of  cases  mentioned 
in  said  section  are  as  follows:  "First.  When  the  judgment 
or  final  order  sought  to  be  reversed  directs  the  payment  of 

money Second.     When  it  directs   the    execution    of  a 

conveyance  or  other  instrument.     Third.     When  it  directs  the 

sale  or  delivery  of  some  real  property Fourth.    When 

it  directs  the  assignment  or  delivery  of  documents." 

The  judgment  in  the  case  at  bar  belongs  to  none  of  these 
four  classes,  and  it  is  contended  by  plaintiff  that  for  that 
reason  the  trial  court  was  without  power  to  make  the  order 
permitting  defendant  to  supersede  the  judgment. 

503  Tjjjg  section  of  the  statutes  and  other  sections  herein- 
after mentioned  were  before  the  court  for  construction  in  Re 
Epley,  10  Okl.  631,  64  Pac.  18,  and  defendant  relies  upon  the 
rule  announced  in  that  case.  The  petitioners  in  that  case, 
Epley,  Boyington  and  Riggs,  composed  the  board  of  county 
commissioners  of  Garfield  county,  and  Hatter  was  the  clerk 
of  said  county,  and  ex-officio  clerk  of  the  board  of  canvassers 
of  the  election  returns  of  said  county.  They  had  been  directed, 
by  mandamus  issued  by  the  district  court  of  Garfield  county, 
to  reconvene  and  correctly  canvass  the  votes  as  shown  by  the 
official  returns  of  the  election  judges  in  two  precincts  in  said 
county,  cast  at  the  election  in  1900.  From  the  order  of  the 
court  granting  the  peremptory  writ  petitioners  appealed  to 
the  supreme  court  of  the  territory,  and  obtained  from  one  of 
the  justices  of  that  court  an  order  staying  the  judgment  of 
the  trial  court.  But  the  trial  court,  upon  refusal  of  the  ])eti- 
tioners  to  obey  the  peremptory  writ,  proceeded  to  cite.  lioUl, 
and  imprison  them  for  contempt  of  court.     Thereupon  peti- 


]\rareh,  1909.]  Palmes  v.  Harris.  825 

tioners  prayed  the  supreme  court  for  a  writ  of  habeas  corpus. 
The  respondents  attacked  the  validity  of  the  order  of  the 
associate  justice  of  the  supreme  court,  staying  the  order  of  the 
trial  court  in  the  mandamus  proceedings,  and  that  was  the 
only  question  directly  involved  in  the  habeas  corpus  proceed- 
ings. The  court  held  that  section  4750,  Wilson's  Revised  and 
Annotated  Statutes,  which  is  as  follows:  "Execution  of  the 
judgment  or  final  order  of  any  judicial  tribunal,  other  than 
those  enumerated  in  this  article,  may  be  stayed  on  such  terms 
as  may  be  prescribed  by  the  court  or  a  judge  thereof,  in  which 
the  proceedings  in  error  are  pending" — authorized  the  stay- 
ing of  the  order  in  the  mandamus  proceeding.  Mr.  Justice 
Hainer,  who  delivered  the  opinion  of  the  court,  quoted  at 
length  the  various  provisions  in  our  code  authorizing  the 
supreme  court  to  review,  on  proceedings  in  error,  judgment 
and  final  orders  of  the  inferior  courts  of  the  territory,  and 
authorizing  such  inferior  courts  and  the  appellate  court  to 
stay  such  judgment  or  order  while  being  reviewed  by  the 
appellate  ^*^*  court.  Speaking  of  the  powers  conferred  upon 
the  trial  court  by  section  4744,  Wilson's  Revised  and  Anno- 
tated Statutes,  Mr.  Justice  Hainer  said:  ''It  will  thus  be  seen 
that  section  569  enumerates  the  four  classes  of  judgments  or 
final  orders  which  may  be  stayed  or  superseded  as  a  matter 
of  right,  upon  terms  prescribed  therein,  when  an  appeal  is 
taken  to  this  court  from  the  district  court  or  the  probate 
court." 

In  commenting  upon  the  provisions  of  said  section  the  jus- 
tice, following  a  line  of  cases  from  Nebraska,  held  that,  in  all 
cases  where  the  statute  makes  no  provision  for  a  supersedeas 
as  a  matter  of  right,  the  trial  court  may  in  its  discretion  allow 
supersedeas  upon  conditions  which  it  may  fix  for  the  protec- 
tion of  the  parties.  The  effect  of  the  entire  opinion  is  that, 
in  all  cases  named  in  the  four  classes  provided  in  said  section 
4744,  the  right  to  stay  or  supersede  the  judgment  is  one  of 
right  which  the  trial  court  cannot  refuse ;  that  in  all  other 
cases  such  right  is  in  the  discretion  of  the  trial  court,  or  may 
be  granted  by  the  supreme  court,  or  any  justice  thereof,  under 
the  provisions  of  section  4750. 

It  is  urged  by  plaintiff  that  that  portion  of  the  opinion 
which  holds  that,  in  all  other  cases  than  the  four  classes  enum- 
erated, the  right  to  stay  or  supersede  a  judgment  is  in  the 
discretion  of  the  trial  court  is  obiter  dicta,  and  not  binding 
upon  this  court,  and  is  contrary  to  the  weight  of  authorities. 
We  think  the  criticism  to  the  effect  that  it  is  obiter  dicta  is 
well  founded.  The  power  of  the  trial  court  to  grant  super- 
sedeas in  such  cases  was  not  involved  in  that  case,  but  only 
the  power  of  the  supreme  court,  or  a  justice  thereof,  but  it  is 
clear  that  the  justice  delivering  the  opinion  did  not  inadvert- 
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ently  pass  upon  the  power  of  the  trial  court  in  such  cases,  for 
in  the  syllabus  of  the  case,  which  was  by  the  entire  court,  is 
the  following  paragraph:  "In  cases  where  the  statute  makes 
no  provision  for  a  supersedeas  or  a  stay  of  the  judgment  or 
final  order  as  a  matter  of  right,  the  trial  court  may,  in  the 
oxercise  of  its  discretion,  allow  a  supersedeas  or  stay  on  such 
terms  as  it  may  prescribe  for  the  protection  of  the  parties 
pending  an  appeal  to  the  appellate  court." 

^^^  The  rule  of  the  court  in  this  paragraph  of  the  syllabus 
is  well  supported  by  a  long  line  of  Nebraska  cases  construing 
a  similar  statute,  among  which  are  the  following:  Gandy  v. 
State.  10  Neb.  243,  4  N.  W.  1019 ;  Cooperrider  v.  State,  46 
Xeb.  84.  64  N.  W.  372 ;  Penn  Mut.  Life  Ins.  Co.  v.  Creighton 
Theatre  Bldg.  Co.,  51  Neb.  659,  71  N.  W.  279;  Home  Fire 
Ins.  Co.  V.  Dutcher,  48  Neb.  755,  67  N.  W.  766;  Prante  v. 
Lompe,  74  Neb.  210,  104  N.  W.  1150. 

We  are  of  the  opinion  that  it  was  the  intention  and  desire 
of  the  court  in  Re  Epley,  10  Old.  631,  64  Pac.  18,  to  determine 
and  fix  the  practice  governing,  staying,  and  superseding  judg- 
ments and  final  orders  appealed  from  that  led  them  to  decide 
the  question  of  the  power  of  the  trial  court  to  supersede 
judgments  not  mentioned  in  the  statute,  which  question  is 
involved  in  this  case,  but  was  not  directly  involved  in  that 
case.  The  rule  in  that  case  was  accepted  and  followed  by  the 
trial  courts  and  appellate  court  of  the  territory  of  Oklahoma 
subsequent  to  its  announcement,  prior  to  the  admission  of  the 
state,  and,  so  far  as  we  are  informed,  it  has  been  generally 
followed  by  the  trial  courts  of  the  state  ;  and.  while  its  correct- 
ness has  never  been  brought  to  the  attention  of  this  court 
heretofore,  it  has  been  silently  acquiesced  in.  and  we  think 
that  it  has  become  a  too  well-settled  rule  of  practice  in  this 
state  to  justify  this  court  in  making  an  extensive  examination 
to  ascertain  whether  it  is  supported  by  the  weight  of  authori- 
ties, since  to  set  it  aside  at  this  time  would  probably  cause 
great  inconvenience  and  confusion  in  the  practice,  and  it  may 
easily  be  changed  by  an  enactment  of  the  legislature,  if  there 
is  any  necessity  therefor:  Weaver  v.  Gardner,  14  Kan.  348. 
We.  therefore,  in  so  far  as  the  rule  announced  in  that  case  is 
applicable  to  the  case  at  bar.  adopt  and  follow  the  same. 

The  language  of  the  judgment  disposing  of  the  issues  in- 
volved in  the  trial  court  is  as  follows:  "It  is  therefore 
ordered,  considered,  and  adjudged  by  the  court  that  the  de- 
fendant be  ousted  from  the  office  of  county  commissioner  of 
and  for  the  first  commissioner's  district  of  ^Muskogee  county, 
and  that  plaintiff  be,  and  he  is  hereby,  declared  ^^''  entitled 
to  said  offtce,  and  to  exercise  the  functions  thereof,  and  that 
the  plaintiff  have  and  recover  of  and  from  said  defendant  all 
his  costs  of  and  about  this  suit  laid  out  and  expended,  and 
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that  execution  may  issue,  to  which  ruling  and  judgment  of  the 
court  the  defendant  at  the  time  duly  excepted." 

The  order  of  the  court  allowing  the  judgment  to  be  stayed 
directs  that  the  supersedeas  bond  shall  be  given  within  five 
days,  and  that  the  ouster  shall  not  take  effect  until  the  expira- 
tion of  that  time,  and  that,  upon  the  giving  of  the  bond  within 
said  time,  the  ouster  shall  be  stayed  pending  the  decision  of 
this  court,  and  that  defendant  be  required)  to  file  his  petition 
in  error  within  seventy-five  days  from  the  date  of  the  judg- 
ment. The  supersedeas  bond  filed  is  conditioned  that  plain- 
tiff in  error,  defendant  in  this  action,  shall  abide  the  decision 
of  the  supreme  court,  and  vacate  said  office  of  commissioner 
and  pay  all  costs  in  case  judgment  shall  be  adjudged  against 
him.  There  can  be  no  doubt  that  the  order  of  the  trial  court, 
staj'ing  the  judgment  to  the  extent  that  it  stays  the  execution 
for  costs,  is  within  the  rule  in  Re  Epley,  but  it  is  urged  by 
plaintiff  that  said  judgment  of  ouster,  to  the  extent  that  it 
declares  him  to  be  the  duly  elected  conmiissioner  and  ousts 
defendant,  is  self-executing,  and  cannot  be  stayed.  The 
supreme  court  of  the  territory,  in  announcing  the  doctine  in 
Re  Epley,  10  Okl.  631,  64  Pac.  18,  that  in  all  cases  where  the 
statute  makes  no  provision  for  a  supersedeas  or  stay  of  judg- 
ment, the  trial  court  may,  in  the  exercise  of  its  discretion, 
allow  a  supersedeas  or  stay,  followed  and  adopted  the  rule  of 
the  supreme  court  of  Nebraska.  The  supreme  court  of  that 
state  in  following  this  rule  has  recognized  no  distinction  in 
the  application  thereof  between  judgments  that  are  self- 
executing  and  those  that  are  not  self-executing.  In  fact  the 
rule  had  its  origin  in  that  jurisdiction  in  a  case  in  which  the 
judgment  appealed  from  was  a  self -executing  judgment.  The 
first  pronouncement  of  that  court  upon  that  question  is  in 
Gandy  v.  State,  10  Neb.  243,  4  N.  W.  1019,  which  was  a  pro- 
ceeding in  the  nature  of  a  quo  warranto  to  oust  from  office 
one  who  was  alleged  to  be  disqualified  by  reason  of  having 
been  convicted  of  a  felony.  The  trial  court  rendered  a  judg- 
ment *"•**''  of  ouster,  on  appeal  from  which  judgment  it 
refused  to  grant  a  supersedeas,  and  this  act  of  the  court  was 
included  in  one  of  the  assignments  of  error  in  the  appellate 
conrt.  The  appellate  court  held  that  appellant  was  not  en- 
titled, as  a  matter  of  right,  to  the  supersedeas,  but  that  it  was 
in  the  province  of  the  trial  court  in  its  discretion  to  grant  it, 
and  that  the  refusal  to  do  so  was  not  a  subject  for  review. 

In  Carson  v.  Jansen,  65  Neb.  423,  91  N.  W.  398,  appellants 
had  brought  against  defendants  an  action  to  set  aside  an  as- 
signment of  a  judgment  from  defendant  M.  to  defendant  J. 
as  being  in  fraud  of  creditors,  and  to  subject  said  judgment 
and  its  proceeds  to  the  payment  of  a  judgment  which  appel- 
lants held  against  M.     The  judgment  of  the  trial  court  was 
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against  plaintiff  and  in  favor  of  the  defendants.  This  judg- 
ment, in  its  very  nature,  was  self-executing;  no  writ  of 
execution  was  required  to  enforce  it.  The  trial  court  allowed 
the  same  to  be  stayed,  and  by  order  fixed  the  amount  of  the 
supersedeas  bond,  but  made  no  provision  as  to  the  conditions 
of  the  bond.  Defendant  J.,  the  holder  of  the  assigned  judg- 
ment pending  the  appeal,  was  threatening  to  collect  the 
judgment.  Appellants  brought  their  suit  to  enjoin  her  from 
doing  so,  and  to  maintain  the  status  quo  of  the  case  pending 
the  appeal.  On  appeal  from  the  decree  of  the  trial  court  in 
favor  of  the  defendant  J.  the  supreme  court  held  that  the 
district  court  had  power  in  its  discretion  to  supersede  the 
judgment  in  the  action  by  which  appellants  sought  to  have  the 
assignment  of  the  judgment  set  aside,  but  that  said  superse- 
deas was  ineffectual  for  the  reason  that  the  court  had  failed 
to  prescribe  the  conditions  of  the  bond.  The  court  in  this 
case,  however,  as  in  Gandy  v.  State,  10  Neb.  243.  4  N.  W.  1019, 
recognized  and  made  no  distinction  in  the  application  of  the 
rule  between  self-executing  judgments  and  those  that  are  not 
self-executing. 

Plaintiff'  has  called  our  attention  to  State  v.  Meeker,  19  Neb. 
444.  27  N.  AV.  427,  and  State  v.  Mayor  and  City  Council  of 
Kearney,  28  Neb.  103,  44  N.  W.  90,  and  contends  that  the 
doctrine  of  those  cases  is  in  conflict  with  the  doctrine  and 
rule  in  Gandy  v.  State,  but  this  contention  is  not  well  founded. 
In  State  «o«  v.  Meeker,  19  Neb.  444,  27  N.  W.  427,  the  county 
board,  upon  complaint  made  to  them,  removed  respondent 
from  the  office  of  district  clerk,  under  a  provision  of  the 
statute  authorizing  said  board  to  remove  officers  for  miscon- 
duct, and  appoint  the  relator  to  fill  such  vacancy,  whereupon 
respondent  refused  to  surrender  possession  of  the  office,  and 
mandamus  proceedings  were  brought  to  obtain  possession. 
The  respondent,  jNIeeker,  appealed  from  the  action  of  the 
county  board  removing  him,  and  made  application  to  said 
board  to  allow  him  a  supersedeas,  and  presented  to  the  board 
a  bond  in  the  sum  of  one  thousand  dollars  for  its  approval, 
which  the  board  refused  to  approve,  whereupon  such  bond 
was  presented  to  the  clerk  of  the  district  court,  to  which  the 
action  was  appealed,  and  was  approved.  It  may  be  seen  from 
this  statement  of  the  facts  in  that  case  that  the  question  before 
the  court  therein  was  not  the  question  before  the  court  in 
State  V.  Gandy  and  in  the  case  at  bar.  The  effect  of  that 
oase  is  that  respondent.  Meeker,  was  not  entitled  to  a  super- 
sedeas bond  undi'r  the  provisions  of  the  statute  authorizing 
supersedeas  in  certain  cases,  but  it  does  not  hold  that  the  trial 
cdurt  was  without  power  in  its  discretion  to  grant  supei>;od(';is. 
That  question  was  not  before  the  appellate  court,  and  there 
is  no  expression  of  the  court  thereon  in  the  decision. 
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In  State  v.  Mayor,  28  Neb.  103,  44  N.  W.  90,  the  facts  be- 
fore the  court  were  very  similar  to  the  facts  in  State  v. 
Meekerr  19  Neb.  444,  27  N.  W.  427.  The  supersedeas  bond 
relied  upon  in  that  case,  which  was  an  election  contest,  was 
one  that  had  been  given  under  the  provisions  of  the  statute, 
without  an  order  of  the  court  allowing  the  same,  and  the 
effect  of  the  opinion  of  the  court  in  that  case  is  that  such 
bond  is  not  authorized  by  the  statute,  but  it  does  not  decide 
that  the  trial  court  was  without  power  in  its  discretion  to 
grant  such  supersedeas.  In  neither  of  these  cases  is  the  case 
of  State  v.  Gandy  referred  to,  and  we  cannot  think  that  the 
court  intended  to  overrule  the  rule  announced  in  State  v. 
Gandy,  when  that  question  was  not  before  the  court  in  either 
of  those  cases,  and  no  reference  is  made  in  either  case  to  State 
v.  Gandy.  In  Sweeney  v.  Karsky,  25  Nev.  197,  58  Pac.  813, 
it  was  held  that  a  clause  of  a  statute,  which  provided  '•^^  that, 
in  all  cases  not  mentioned  in  preceding  sections  of  the 
statute,  providing  the  amount  of  undertaking  necessary  to 
stay  the  execution  of  a  judgment,  the  court  or  judge  thereof 
should  by  order  fix  the  amount  of  the  undertaking  to  stay  the 
execution  of  the  judgment,  authorized  the  court  to  stay  the 
judgment  in  an  election  contest.  A  like  conclusion  is  an- 
nounced in  Grelle  v.  Pinney,  62  Conn.  478,  26  Atl.  1106,  and 
in  Day  v.  Gunning,  125  Cal.  527,  58  Pac.  172.  See,  also. 
United  States  v.  Addison,  22  How.  174,  16  L.  ed.  304. 

We  are  not  unmindful  of  the  fact  that  it  has  been  held  in 
many  jurisdictions  that  a  self-executing  judgment  cannot  be 
superseded,  and  that  some  of  the  cases  in  which  ifc  has  been 
so  held  seem  to  be  directly  in  point  upon  the  question  now 
before  the  court,  and  in  conflict  with  the  rule  of  the  Nebraska 
court  followed  by  the  supreme  court  of  the  territory.  Some 
of  said  cases  are  as  follows :  Mayor  etc.  v.  Shaw,  14  Ga.  162 ; 
Allen  V.  Robinson,  17  Minn.  113  (Gil.  90)  ;  Fylpaa  v.  Brown 
County,  6  S.  D.  634,  62  N.  W.  962;  Honey  v.  Davis,  38  Tex. 
63 ;  Craig  v.  Woodson,  128  Mo.  497,  31  S.  W.  105 ;  Fawcett  v. 
Superior  Court,  15  Wash.  342,  55  Am.  St.  Rep.  894,  46  Pac. 
389 ;  State  v.  Poindexter,  43  Wash.  147,  86  Pac.  176 ;  Jayne 
V.  Drorbaugh,  63  Iowa,  711,  17  N.  W.  433 ;  Ewing  v.  Thomp- 
son. 43  Pa.  372 ;  State  v.  Marion  Co.  Commissioners.  14  Ohio 
St.  515.  In  some  of  the  cases  here  cited  the  decisions  of  the 
courts  that  a  self-executing  judgment  is  not  stayed  by  super- 
sedeas is  upon  a  state  of  facts  resulting  from  the  attempt  to 
sujiersede  such  judgments  under  the  general  provisions  of  the 
statutes  authorizing  the  execution  of  judgments  in  certain 
classes  of  cases  to  be  stayed  upon  the  execution  of  an  under- 
taking, and  do  not  arise  upon  facts  wherein  the  power  of  the 
court  to  allow  a  stay  independent  of  the  statute  is  involved. 
The  writer  of  this  opinion,  however,  cannot  say,  after  a  care- 
ful investigation  of  the  authorities,  that  he  is  not  impressed 


830  138  American  State  Reports.        [Oklahoma, 

that  the  better  reasoning  and  the  weight  of  authorities  is  to  the 
effect  that  self-executing  judgments  cannot  be  stayed  unless 
especially  authorized  by  statute.  But,  as  before  stated,  the 
rule  adopted  by  the  supreme  court  of  the  territory  in  Re 
Epley,  10  Okl.  631,  64  Pac.  18,  following  the  ^^^  rule  of  the 
Nebraska  court,  authorizes  the  trial  court  in  their  discretion 
to  allow  a  supersedeas  in  any  case.  "We  do  not  feel  that  we 
Avould  be  justified  in  disturbing  the  rule  of  practice  which 
the  observance  of  the  rule  of  that  case  by  both  the  bench  and 
bar  in  this  jurisdiction  for  the  past  eight  years  has  established. 
AYe  therefore  conclude  that  the  trial  court  did  not  exceed 
its  jurisdiction  granting  the  order  permitting  its  judgment 
to  be  superseded. 

This  conclusion  against  plaintiff's  contention  as  to  the  juris- 
diction of  the  trial  court  to  make  the  order  complained  of  is 
fatal  to  his  right  to  the  writ,  and  we  shall  not  discuss  whether, 
if  such  contention  had  been  true,  he  had  another  adequate 
remedy,  as  neither  party  has  noticed  this  question  in  his  brief. 

The  writ  is  denied. 

Kane,  C.  J.,  and  Williams  and  Dunn,  JJ.,  concur;  Turner, 
J.,  dissents. 

The  Implied  Power  of  Cowrts  to  Issue  Writs  of  Supersedeas  is  the 
subject  of  a  note  to  State  v.  Board  of  Education,  19  Wash.  8,  67  Am. 
St.  Rep.  714. 

The  Staying  of  Executions  otherwise  than  by  statutory  proceedings  is 
the  subject  of  a  note  to  State  v.  Clements,  127  Am.  St.  Rep.  707. 

Stare  Decisis.— A  Long -continued  Practical  Interpretation  of  a  Law 
by  the  courts  of  the  state  should  be  regarded  as  binding:  City  of 
Detroit  v.  Detroit  Ry.  Co.,  134  Mich.  11,  104  Am.  St.  Rep.  600.  Limi- 
tations upon  the  doctrine  of  stare  decisis  is  the  subject  of  a  note  to 
Truxton  v.  Fait  &  Slagle  Co.,  73  Am.  St.  Rep.  98.  As  to  what  de- 
cisions should  be,  and  what  should  not  be,  overruled,  see,  also,  Pitcock 
V.  State,  91  Ark.  527,   134  Am.  St.  Rep.  88. 

TJiat  Discretionary  Acts  cannot  he  Reviewed  hy  Certiorari,  see  the 
note  to  Wulzen  v.  Board  of  Supervisors,  40  Am.  St.  Rep.  34. 


May,  1909.]    McMaster  v.  City  Nat.  Bank  op  Lawton.    831 


McMASTER  v.  CITY  NATIONAL  BANK  OF  LAWTON. 

[23  Okl.  550,  101  Pac.   1103.] 

JOINT  OBLIGORS  —  Effect  of  Judgment  Against  One.— The 
common-law  rule  governing  the  enforcement  of  joint  obligations,  and 
making  a  judgment  against  one  or  more  joint  makers  of  a  promis- 
sory note  a  bar  to  further  proceedings  against  the  other  joint  makers, 
has  been  so  far  modified  by  our  statute  as  that  obligations  appear- 
ing to  be  joint  will  be  presumed  to  be  joint  and  several  until  such 
presumption  is  in  some  manner  overcome;  and,  unless  such  presump- 
tion is  overcome,  any  one  or  more  of  the  joint  makers  of  a  promis- 
sory note  may  be  proceeded  against  severally  without  prejudice  to 
the  rights  of  holder  against  other  makers,     (p.  832.) 

APPEAL  —  Review  of  Conflicting  Evidence.  —  When  contro- 
verted questions  of  fact  are  submitted  to  a  jury,  and  the  evidence 
adduced  is  conflicting  and  contradictory,  but  there  is  competent  evi- 
dence reasonably  tending  to  support  every  material  allegation  neces- 
sary to  uphold  the  verdict,  and  the  trial  court  approves  the  verdict 
and  renders  judgment  in  accordance  therewith,  and  a  new  trial  is 
refused,  this  court  will  not  disturb  the  verdict  of  the  jury  and  the 
judgment  of  the  court  on  the  weight  of  such  conflicting  evidence, 
(p.  834.) 

INSTRUCTIONS — Sufliciency. — Where  the  Instructions  given 
by  the  court  fairly  and  reasonably  present  for  the  consideration  of 
the  jury  the  issues  joined  by  the  pleadings  and  presented  by  the  evi- 
dence, they  are  sufficient,     (p.  834.) 

(Syllabi  by  the  court.) 

Action  by  the  City  National  Bank  of  Lawton  against  Frank 
McMaster.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Frank  McMaster,  for  the  plaintiff  in  error. 

Smith  &  Thomas,  for  the  defendant  in  error. 

^^^  DUNN,  J.  This  proceeding  is  brought  to  reverse  a 
judgment  of  the  district  court  of  Comanche  county,  and  to 
secure  a  new  ^^^  trial  by  Frank  McMaster,  defendant  in  the 
court  below;  the  plaintiff,  the  City  National  Bank  of  Lawton. 
having  secured  a  judgment  against  him  on  a  note  signed  by 
himself  and  one  Addison.  The  grounds  relied  upon  by  plain- 
tiff in  error  for  reversal  may  be  briefly  grouped  under  three 
heads :  First,  because  the  court  overruled  a  motion  of  the  de- 
fendant McMaster  praying  for  an  order  requiring  plaintiff  to 
secure  service  upon  and  bring  the  defendant  Addison  into 
court;  second,  because  the  verdict  and  judgment  were  not 
sustained  by  sufficient  evidence,  and  were  contrary  to  law ; 
third,  on  account  of  error  committed  by  the  court  in  the  in- 
structions.    We  will  deal  with  them  in  the  order  stated. 

The  supreme  court  of  the  territory  of  Oklahoma  in  the  case 
of  Outcalt  V.  Collier,  8  Okl.  473,  58  Pac.  642,  held  in  the  sylla- 
bus as  follows:  "The  common-law  rule  governing  the  enforce- 
ment of  joint  obligations,  and  making  a  judgment  against  one 
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or  more  joint  makers  of  a  promissory  note  a  bar  to  further 
proceedings  against  the  other  joint  makers,  has  been  so  far 
modified  by  our  statute  as  that  obligations  appearing  to  be 
joint  will  be  presumed  to  be  joint  and  several  until  such  pre- 
sumption is  in  some  manner  overcome;  and,  unless  such 
presumption  is  in  some  manner  overcome,  any  one  or  more  of 
the  joint  makers  of  a  promissory  note  may  be  proceeded 
against  severally  without  prejudice  to  the  rights  of  holder 
against  other  makers." 

In  the  consideration  of  this  question,  Chief  Justice  Burford, 
who  wrote  the  opinion  of  the  court,  reviewed  our  statutes 
which  have  the  effect  of  abrogating  the  common-law  rule  as  to 
joint  obligations,  and  under  which  persons  liable  upon  the 
same  may  all  or  any  of  them  be  included  in  the  same  action 
at  the  option  of  plaintiff.  What  is  there  said  in  reference  to 
the  note  then  before  the  court  is  equally  applicable  to  the  facts 
as  disclosed  in  the  case  at  bar:  "Construed  by  the  rules  of 
common  law,  the  note  sued  on  is  a  joint  obligation,  and  not  a 
joint  and  several  one:  Tiedeman  on  Commercial  Paper,  sec. 
13;  Randolph  on  Commercial  Paper,  sec.  149;  Mason  v. 
Eldred,  6  Wall.  238,  18  L.  ed.  783.  A  judgment  against  one 
joint  maker  will  discharge  the  others:  Randolph  on  Commer- 
cial Paper,  sec.  1830.  In  Daniel  on  '^^^  Negotiable  Instru- 
ments, section  1296,  the  rule  is  stated  as  follows:  'A  judgment 
against  one  or  two  joint  promisors  is  a  bar  to  an  action  against 
both  jointly,  and  is  also  a  bar  to  an  action  against  the  other 
one.  The  joint  parties  cannot  be  sued  separately,  for  they 
have  incurred  no  separate  obligation,  and  they  cannot  be  sued 
jointly,  because  judgment  has  already  been  recovered  against 
one  who  would  be  subject  to  two  suits  for  the  same  cause ;  but, 
when  the  liability  is  joint  and  several,  a  judgment  against  one 
does  not  preclude  procedure  against  the  other  or  others, 
though,  after  judgment  against  one,  all  cannot  be  sued 
jointly':  Mason  v.  Eldred,  6  Wall.  238,  18  L.  ed.  783;  Odell  v. 
Carpenter,  71  Ind.  463 ;  Candee  v.  Smith,  93  N.  Y.  349.  The 
foregoing  authorities  establish  the  common-law  rule,  and  such 
rule  must  control  in  this  case,  unless  modified  or  abrogated  by 
statute.  Nearly  all  of  the  states  have  now  statutes  abrogating 
the  distinction  between  joint  and  several  obligations,  and  giv- 
ing the  holders  of  joint  obligations  the  right  to  proceed  against 
the  joint  obligors  the  same  as  if  they  were  severally  lial)l('. 
Does  our  statute  change  the  common-law  rule?  The  following 
sections  of  the  statutes  of  1893  refer  to  and  bear  upon  the 
subject  under  investigation.  Section  3389:  'A  promissory 
note  is  an  instrument  negotiable  in  form,  whereby  the  signer 
promises  to  pay  a  specified  sum  of  money.'  Section  3283:  'A 
negotiable  instrument  is  a  written  promise  or  refjuest  for  the 
payment  of  a  certain  sum  of  money  to  order  or  bearer.'  Sec- 
tion 851:  'Where  all  of  the  parties  who  unite  in  a  promise  re- 


May,  1909.]    Mc^NrASTER  v.  City  Nat.  Bank  op  Lawton.     833 

ceive  some  benefit  from  the  consideration,  whether  past  or 
present,  their  promise  is  supposed  to  be  joint  and  several.' 
Section,  3297 :  'The  signature  of  every  drawer,  acceptor,  and 
indorser  of  a  negotiable  instrument  is  presumed  to  have  been 
made  for  a  valuable  consideration,  before  the  maturity  of  the 
instrument,  and  in  the  ordinary  course  of  business.'  Section 
3911:  'Persons  severally  liable  upon  the  same  obligation  or 
instrument,  including  the  parties  to  bills  of  exchange  and 
promissory  notes,  and  indorsers  and  guarantors,  may  all  or 
any  of  them  be  included  in  the  same  action,  at  the  option  of 
the  plaintiff.'  Section  3957:  'Where  the  action  is  against  two 
or  more  defendants,  and  one  or  more  shall  have  been  served, 
but  not  all  of  them,  the  plaintiff  may  proceed  as  follows :  First. 
If  the  action  be  against  defendants  jointly  indebted  upon  con- 
tract, he  may  proceed  against  the  defendants  served,  unless 
the  court  otherwise  direct,  and  if  he  recover  judgment,  it  may 
be  entered  against  all  the  defendants  thus  jointly  indebted,  so 
far  only  as  that  it  may  be  enforced  against  the  joint 
553  property  of  all^  and  the  separate  property  of  the  defend- 
ants served.  Second,  If  the  action  be  against  defendants 
severally  liable,  he  may,  without  prejudice  to  his  rights  against 
those  not  served,  proceed  against  the  defendants  served  in  the 
same  manner  as  if  they  were  the  only  defendants.'  Section 
3958:  'Nothing  in  this  code  shall  be  so  construed  as  to  make 
a  judgment  against  one  or  more  defendants  jointly  or  severally 
liable,  a  bar  to  another  action  against  those  not  served.'  Sec- 
tion 4287:  'In  an  action  against  several  defendants,  the  court 
may,  in  its  discretion,  render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the  others  when- 
ever a  several  judgment  may  be  proper.'  ....  Section  2693 
abrogates  the  rule  of  the  common  law  that  statutes  in  deroga- 
tion thereof  are  to  be  strictly  construed,  and  requires  all  stat- 
utes to  be  liberally  construed,  with  a  view  to  effect  their 
objects,  and  to  promote  justice."  See.  also,  Svmms  Grocer 
Co.  V.  Burnham,  6  Old.  618,  52  Pac.  918. 

To  his  liability  upon  the  note  defendant  made  two  defenses : 
First.  That  the  same  was  given  to  take  up  two  other  notes 
which  had,  in  fact,  been  paid  in  full,  and  hence  there  was  no 
consideration  for  the  note  in  suit.  The  second  defense  wa,s 
that  the  signature  of  Mr.  McMaster  was  obtained  by  virtue  of 
fraudulent  representations  made  to  him  by  the  officials  of  the 
bank  at  the  time  the  same  was  signed,  in  which  he  stated  it  was 
agreed  that  he  should  not  be  held  bound  or  liable  at  all  events 
to  pay  this  note,  but  only  to  the  extent  that  would  be  covered 
by  certain  assets  which  he  then  held  in  his  hand  belonging  to 
the  principal  obligor  thereon.  Both  of  these  contentions  on 
the  part  of  the  d»^fendant  were  testified  to  by  him,  and  were 
denied  by  the  officials  of  the  bank.     The  evidence  on  the  part 
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of  both  parties  having  been  fully  presented  to  the  jury  under 
the  conditions  of  this  case,  its  verdict  must  be  considered  final, 
in  accord  with  the  rule  frequently  annunciated  by  this  court 
that  when  controverted  questions  of  fact  are  submitted  to  a 
jury  and  the  evidence  adduced  is  conflicting  and  contradictory, 
and  there  is  competent  evidence  reasonably  tending  to  support 
and  uphold  the  verdict,  and  where  the  trial  court  approves  the 
verdict  and  renders  judgment  in  accordance  therewith,  and  a 
new  trial  is  refused,  this  court  will  not  disturb  ^^^  the  verdict 
of  the  jury  and  the  judgment  of  the  court  on  the  weight  of 
such  evidence:  Strickler  v.  Gitchel,  14  Okl.  523,  78  Pac.  94; 
Kuhl  V.  Supreme  Lodge  Select  Knights  and  Ladies,  18  Okl. 
383.  89  Pac.  1126 ;  Everett  v.  Akins.  8  Okl.  184,  56  Pac.  1062 ; 
Archer  v.  United  States,  9  Okl.  569.  60  Pac.  268 ;  Kramer  v. 
Ewing,  10  Okl.  357,  61  Pac.  1064 ;  Wade  v.  Cornish,  23  Okl.  40, 
99  Pac.  643. 

We  have  carefully  considered  the  instructions  which  were 
refused  by  the  court  in  connection  with  these  which  were 
given.  In  our  judgment  instructions  2  and  3  given  by  the 
court  substantially  covered  the  two  which  were  requested  by 
defendant,  and  the  refusal  of  the  court  to  give  requested  in- 
struction No.  3  was  not  error  by  virtue  of  the  statute  covering 
the  same  proposition  quoted  above.  The  contentions  of  the 
defendant  were  set  out  in  full  by  the  court  in  the  instructions 
given,  and  were  so  stated  as  to  cover  the  issues  raised  by  the 
pleadings  and  by  the  evidence,  and  in  our  judgment  fairly 
presented  to  the  jury  for  its  consideration  defendant's  claims. 

We  have  carefully  gone  over  the  entire  record  in  the  case, 
and  to  our  minds  there  is  no  reversible  error  contained  therein. 
Having  reached  this  conclusion,  it  follows  that  the  judgment 
of  the  lower  court  must  be  affirmed. 

All  the  justices  concur. 
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I.     General  Rule  That  Release  of  One  is  Release  of  All. 

It  is  a  ■well  known  and  accepted  rule  of  law  that  the  release  of  one 
or  more  joint  or  joint  and  several  obligors  operates  as  a  release  of 
all  the  obligors.     This   is   upon    the   theory   that   there    is,   in   a   joint 
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or  joint  and  several  obligation  but  one  obligation,  though  there  may 
be  actions  against  the  several  joint  obligors  to  enforce  it.  The  re- 
lease of  one  discharges  or  releases  the  obligation:  Johnson  v.  Collins, 
20  Ala.''435. 

The  rule  is  likewise  based  upon  equitable  grounds.  The  contract 
of  the  obligors  among  themselves  is,  that  they  will  pay  the  obliga- 
tion in  common,  each  to  contribute  his  pro  rata  part.  Now,  if  one 
is  released,  that  contract  is  violated.  He  cannot  be  held  to  con- 
tribute to  a  debt  from  which  he  has  been  released,  and  in  order  to 
obviate  that  injustice,  all  are  held  to  be  released  by  the  release  of 
one:   Carroll  v.  Corbitt,  57  Ala.  579. 

Were  the  law  otherwise,  it  would  work  an  injustice  to  the  co- 
obligors  not  so  released;  their  burden  would  be  increased,  and  they 
would  be  obliged  to  pay  more  of  the  joint  indebtedness  than  they 
had,  by  their  contract  among  themselves,  agreed  to:  Mortland  v. 
Himes,  8  Pa.  265. 

This  rule  and  reasoning  are  readily  appreciated  in  the  case  of 
principal  and  surety.  The  release  of  the  principal  releases  the  surety, 
but  the  release  of  the  surety  will  not  release  the  principal,  for  he 
cannot  enforce  contribution  from  the  surety  and  is  not  damaged,  nor 
is  his  burden  of  liability  increased,  by  the  release:  Blackburn  v. 
Beall,  21  Md.  208. 

The  rule  is  alike  applicable  to  joint  and  several  as  well  as  to  joint 
debtors  or  obligors:  Nabore  v.  Camp,  14  Ala.  460;  Johnson  v.  Collins, 
20  Ala.  435;  Carroll  v.  Corbitt,  57  Ala.  579;  Vandever  v.  Clark,  16 
Ark.  331;  Heckman  v.  Manning,  4  Colo.  543;  Chamblee  v.  Davie,  88 
Ga.  205,  14  S.  E.  195;  Clark  v.  Mallory,  83  111.  App.  488,  affirming 
185  111.  227,  56  N.  E.  1099;  Kirby  v.  Cannon,  9  Ind.  371;  Walls  v. 
Baird,  91  Ind.  429;  Gardner  v.  Baker,  25  Iowa,  343;  Drake  v.  Hill, 
53  Iowa,  37,  3  N.  W.  811,  5  N.  W.  745;  Haney-Campbell  Mfg.  Co. 
V.  Adaza  Co-operative  Creamery  Co.,  108  Iowa,  313,  79  N.  W.  79; 
Baldwin  v.  Gray,  4  Mart.  (La.),  N.  S.,  192,  16  Am.  Dec.  169;  Merritt 
V.  Bucknam,  90  Me.  146,  37  Atl.  885;  Booth  v.  Campbell,  15  Md.  569; 
Whitaker  v.  Salisbury,  32  Mass.  (15  Pick.)  534;  Winsor  v.  Savage, 
50  Mass.  (9  Met.)  346;  Collier  v.  Field,  2  Mont.  205;  Neligh  v.  Brad- 
ford, 1  Neb.  451;  Young  v.  Currier,  63  N.  H.  419;  Saxton  v.  Dodge, 
46  How.  Pr.  467;  Harbeck  v.  Pupin,  145  N.  Y.  70,  39  N.  E.  722, 
affirming  73  Hun,  1,  25  N.  Y.  Supp.  952;  Dudley  v.  Bland,  83  N.  C. 
220;  Woolsey  v.  Leely,  Wright  (Ohio),  360;  Crawford  v.  Roberts,  8 
Or.  324;  Mortland  v.  Himes,  8  Pa.  265;  Brown  v.  Marsh,  7  Vt.  320; 
Brodck  v.  Farnum,  11  Wash.  665,  40  Pac.  189;  Rutherford  v.  Ruther- 
ford, 55  W.  Va.  56,  47  S.  E.  240;  Merrick  v.  Giddings,  1  Mackey 
(D.  C),  394. 

II.    Essential  Elements  of  a  Release. 

The  instrument  purporting  to  release  one  must  be  a  full  release; 
it  must  not  fall  short  of  that;  it  must  contain  all  the  elements  neces- 
sary for  such  a  construction.  It  must  be  a  present,  complete  release, 
not  an  agreement  to  release  in  the  future  or  upon  some  contingency: 
Chamblee  v.  Davis,  supra;  Shaw  v.  Pratt,  39  Mass.  (22  Pick.)  305; 
Clifton  V.  Foster  (Tex.  Civ,  App.),  20  S.  W.  1005;  Brown's  Admr. 
V.  Johnson,  13  Gratt.  644. 

Mere  indulgence  to  one  joint  obligor  will  not  operate  a«  a  release 
of  his  co-obligors,  and  not  even  of  him:  McAreavy  v.  Magril,  lli3 
Iowa,  605,  99  N.  W.  193. 
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III.  Effect  of  Release  of  One  With  Consent  of  All. 
A  release  of  one  co-obligor,  with  the  consent  of  his  fellow-obligors, 
will  not  operate  as  a  release  of  all.  The  reason  for  the  general  rule 
is  not  then  applicable,  for  that  is  invoked  to  prevent  hardship  and 
injustice,  but  no  injustice  can  be  done  or  hardship  imposed  upon 
those  who  consent  to  an  act  being  done,  that  is,  to  a  release  being 
given  to  their  co-obligor:  Marks  v.  Deposit  Bank  of  Owensboro,  21 
Ky.  Law  Eep.  117,  50  S.  W.  1103;  Campbell  v.  Booth,  8  Md.  107. 
This  is  especially  true  where,  by  the  terms  of  the  obligation,  each 
is  to  pay  a  certain  definite  part;  a  release  given  to  one  upon  his 
paying  his  part  will  not  release  the  others:  Wandelohr  v.  Logan,  21 
Ky.  Law  Eep.  1773,  56  S.  W.  412.  Nor  will  a  release  given  to  one 
joint  obligor  at  the  request  of  his  co-obligors  release  them:  Drake 
v.  Reed,  4  Stew.  «S;  P.  (Ala.)  192.  An  agreement  whereby  the  cred- 
itor agrees  to  sue  certain  co-obligors,  in  order  that  liability  may 
be  established,  and  that  if  so  established  suits  for  contribution  maj' 
be  avoided,  is  not  a  release  of  those  with  whom  the  agreement  is 
made,  and  consequently  will  not  release  the  other  obligors:  Carter 
v.  Long,  125  Ala.  280,  28  South.  74 

IV.     Subject  Matter  of  Instrument  of  Release. 

The  instrument  of  release  will  be  construed  to  apply  only  to  the 
particular  obligation  therein  expressed,  and  to  such  other  obliga- 
tions, if  any,  as  may  from  the  terms  of  the  instrument  be  fairly 
implied:  Walls  v.  Baird,  91  Ind.  429.  The  release  of  an  action,  unin- 
tentionally brought,  will  not  operate  to  discharge  the  debt  on  which 
the  action  was  founded  nor  a  codebtor  thereof.  While  the  action 
was  discharged,  the  cause  of  action,  on  which  the  co-obligor  was 
bound,  was  not  released:  Nelson  v.  Thompson,  61  Mass.  (7  Cush.) 
502. 

If  an  undertaking  is  original  and  not  merely  a  guaranty  of  another 
undertaking  by  someone  else,  though  it  is  predicated  upon  it,  a  re- 
lease of  the  primary  one,  or  of  those,  or  one  of  them,  liable  upon 
it,  will  not  discharge  the  second  or  those  liable  upon  it.  An  agree- 
ment, whereby  the  directors  of  a  bank  agreed  that  the  bank  should 
suffer  no  loss  by  reason  of  their  acting  beyond  their  authority  in 
discounting  a  note,  is  not  discharged,  nor  are  they  released,  by  a 
release  given  to  one  of  the  joint  makers  of  the  note;  their  under- 
taking is  original,  not  a  guaranty  of  the  note:  Bank  of  Tennessee 
V.  Barksdale,  37   Tenn.    (5   Sneed)    73. 

While,  as  a  general  rule,  the  release  of  one  partner  for  a  partner- 
ship debt  will  operate  as  a  release  of  the  partnership  (Elliott  v.  Hol- 
brook,  33  Ala.  659),  it  has  been  held  otherwise  on  the  ground  that 
the  partnership  obligation  is  a  different  undertaking:  Rice  v.  Me- 
Martin,  39  Conn.  573;  Gardner  v.  Baker,  25  Iowa,  343;  Philadelphia 
F.  R.  R.  Co.  T.  Johnson,  7  Watts  &  S.  (Pa.)  317. 

V.     Operation  of  a  Receiiyt  as  a  Release. 

A  receipt  for  money  paid  by  one  co-obligor  is  not  a  release,  either 
where  the  amount  paid  is  but  a  part  of  the  debt  and  a  partial  receipt 
is  given  (Rogerg  v.  Hensted,  Kirby  (Conn.),  44),  or  where  a  part  is 
paid  and  a  receipt  in  full  given:  Pettigrew  v.  Harmon,  45  Ark.  290; 
Armstrong  v.  Hay  ward,  6  Cal.   183;   Moore   v.   Galewood,  5  Ky.  Law 
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Eep.  777;  Rowley  v.  Stoddard,  7  Johns.  207;  Buckingham  v.  Oliver,  3  E. 
D.  Smith  (N.  Y.),  129. 

VI.    ]fitentioii  of  Parties  as  Ctoveming  Construction  of  the  Instrument 

of  Release. 

While  the  general  proposition  that  the  release  of  one  will  operate  to 
release  all  the  joint  and  several  co-obligors  is  true,  and  true  inde- 
pendently of  statutory  enactments,  there  are  many  apparent  exceptions 
to  the  rule.  Upon  a  careful  examination  of  the  cases  in  which  the 
doctrine  has  been  commented  upon,  it  will  appear  that  the  rule  has 
been  tapered  down,  modified,  or  has  exceptions;  but  whether  this  is 
true,  or  whether,  as  some  courts  have  stated,  where  the  intention  of 
the  parties,  as  found  from  the  context  of  the  instrument  and  gathered 
from  the  surrounding  and  attending  circumstances,  has  been  the  execu- 
tion of  an  instrument  not  having  the  effect  of  a  release,  and  such 
intent  is  effected  by  construing  the  instrument  as  having  the  effect  of 
a  covenant  not  to  sue  or  to  discharge,  the  result  is  the  same. 

Some  courts  have  held  that  the  common-law  rule  that  the  release  of 
one  joint  or  joint  and  several  obligor  operated  to  release  all  the  co- 
obligors,  has  exceptions,  as  do  other  rules  of  law,  and  that  it  is  the 
policy  of  the  courts  to  give  effect  to  those  exceptions;  yet  by  far  the 
greater  number  of  authorities  have  stated  the  doctrine  in  a  manner 
similar  to  that  laid  down  in  Benton  v.  Mullen,  61  N.  H.  125,  where  it 
was  said:  "While  formerly  a  more  strict  and  technical  rule  prevailed, 
the  weight  of  authority  now  is,  even  though  apt  and  technical  words 
of  release  are  used,  that  if  the  parties,  taking  into  consideration  the 
circumstances  of  the  case,  their  relation  to  each  other,  and  construing 
the  instrument  as  a  whole,  cannot  reasonably  be  supposed  to  have  in- 
tended a  release  of  the  whole  debt,  it  will  be  construed  as  only  an 
agreement  not  to  charge  the  party  to  whom  the  release  is  given,  and 
will  not  be  permitted  to  have  the  effect  of  a  technical  release." 

Almost  all  the  cases  state  that  a  construction  should  be  given  to  the 
instrument  purporting  to  be  a  release  that  will  best  give  effect  to  the 
intent  of  the  parties,  and  that  the  intent  as  manifested  shall  be  the 
basis  from  which  the  instrument  shall  be  construed. 

The  weight  of  modern  authority  is  in  favor  of  a  reasonable  rule. 
Where  the  intent  of  the  parties  shows  on  the  face  of  the  instrument 
that  it  was  not  intended  to  operate  as  a  release,  such  intent,  as  in 
other  written  instruments,  should  be  carried  out:  Parmelee  v. 
Lawrence,  44  111.  405;  Bonney  v.  Bonney,  29  Iowa,  448;  Hancy  & 
Campbell  Mfg.  Co.  v.  Adaza  Co-operative  Creamery  Co.,  108  Iowa,  313, 
79  N.  W.  79;  Southwick  v.  Hopkins,  47  Me.  362;  Hale  v.  Spaulding, 
145  Mass.  482,  1  Am.  St.  Rep.  475,  14  N.  E.  534;  Couch  v.  Mills,  21 
Wend.  424;  Russell  v.  Adderton,  64  N.  C.  417;  Evans  v.  Raper.  74  N. 
C.  639;  Winslow  v.  Brown,  7  R.  I.  95,  80  Am.  Dec.  638;  Bogert  v. 
Phelps,  14  Wis.  88  (95);  Merchants'  Nat.  Bank  v.  McAnulty  (Tex.  Civ. 
App.),  31  S.  W.  1091;  Hamilton  v.  Ritchie  (Tenn.  Ch.),  53  S.  W.  19S; 
F-:igin  City  Banking  Co.  v.  Self  (Tex.  Civ.  App.),  35  S.  W.  953;  Joy  v. 
Wurtz,  2  Wash.  C.  C.  266,  Fed.  Cas.  2so.  7555;  Paret  v.  Bryson,  Fed. 
Cas.  No.  10,710. 

The  doctrine  of  giving  effect  to  the  intent  is  an  equitable  one,  for 
it  is  said  in  Russell  v.  Adderton,  64  N.  C.  417,  the  "construction  [of 
an  instrument  as  a  release]  in  most  cases  disappoints  the  intention  of 
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the  parties  and  carries  the  legal  effect  of  the  instrument  beyond  their 
meaning"  (intention),  and  that  intention  should  be  given  effect. 

But  the  contrary  view  was  held  in  Milliken  v.  Brown,  1  Bawle  (Pa.), 
391,  where  it  was  stated  that  the  intent  of  the  parties  had  no  bearing 
upon  the  construetit)n,  if  in  fact  they  executed  a  release.  The  doctrine 
of  intention  has  long  been  established  in  equity.  Equity  will  not  ex- 
tend the  operation  of  an  instrument  beyond  the  clear  intention  of  the 
party  and  the  justice  of  the  case,  but  will  limit  it  to  the  particular 
matter  intended  to  be  released:  Norris  v.  Ham,  E.  M.  Charlt.  (Ga.)  267; 
Legrand  v.  Baker,  22  Ky.  (6  T.  B.  Mon.)  235;  McNeal's  Admr.  v.  Black- 
burn, 37  Ky.  (7  Dana)  170;  Newcomb  v.  Newcomb,  6  Ky.  Law  Rep. 
€<38;  Clagett  v.  Salmon,  5  Gill  &  J.  (Md.)  314;  Kirby  v.  Taylor,  6 
Johns.  Ch.  242;  Pierce  v.  Sweet,  33  Pa.  151;  McLarren  v.  Robertson,  20 
Pa.  125;  Massey  v.  Brown,  4  S.  C.  85. 

But  as  a  foundation  for  such  construction  the  intent  must  appear  in 
the  instrument  itself:  Parmelee  v.  Lawrence,  44  111.  405;  Merchants" 
Nat.  Bank  v.  McAnulty  (Tex.  Civ.  App.),  31  S.  W.  1091.  The  proposi- 
tion has  been  stated  in  Merritt  v.  Buckman,  90  Me.  146,  37  Atl.  885: 
"A  release  may  be  given  to  one  of  several  joint  debtors  and  all  rights 
be  reserved  against  the  others,  but  that  was  not  done  in  this  indenture; 
nor  does  the  instrument  show  any  intention  ....  to  reserve  rights 
against  other  joint  debtors  or  promisors."  And  in  Hale  v.  Spaulding, 
145  Mass.  482,  1  Am.  St.  Rep.  475,  14  N.  E.  534,  "nothing  in  the 
instrument  before  us  to  show  such  contrary  intention." 

Were  the  intent  permitted  to  be  shown  by  parol,  the  rule  of  varying 
a  written  instrument  by  parol  would  be  violated,  but  the  intent  appear- 
ing upon  the  face  of  the  instrument,  parol  is  admissible  to  explain  it: 
Parmelee  v.  Lawrence,  44  111.  405;  Evans  v.  Raper,  74  N.  C.  639;  1 
Parsons  on  Contracts,  p.  27. 

There  are,  however,  cases  which  hold  that  the  intention  of  the 
parties  cannot  be  considered  in  the  construction  of  an  instrument  that 
appears  to  be  a  release:  Rice  v.  Webster,  18  111.  (8  Peck)  331;  Milliken 
V.  Brown,  1  Rawle  (Pa.),  391;  Bell  v.  Steel,  21  Tenn.  (2  Humph.)  148; 
-Toy  V.  Wurtz,  2  Wash.  C.  C.  266,  Fed.  Cas.  No.  7555.  Though  many  of 
the  courts,  if  not  all  that  formerly  held  that  doctrine,  have  reverseil 
themselves:  Parmelee  v.  Lawrence,  44  111.  405,  reversing  Rice  v.  Web- 
ster, 18  111.  331;  and  Burke  v.  Noble,  48  Pa.  168,  reversing  Milliken  v. 
Brown,  1  Rawle  (Pa.),  391. 

The  eases  of  intention  governing  must  not  be  confused  by  the 
apparent  holding  of  some  cases  that  the  intent  has  no  bearing  upon  the 
construction.  These  cases  are  governed  by  the  fact  that  by  operation 
of  law  the  act  or  omission  of  the  obligee  operates  as  a  release  desjnte 
his  intent,  and  as  it  is  a  release  of  one,  all  are  released  thereby: 
Munyan  v.  French,  60  N.  J.  L.  12,  36  Atl.  771;  Sloan  v.  Courtenay,  54 
S.  C.  314,  32  S.  E.  431;  Bowman  v.  Rector  (Tenn.  Ch.),  59  S.  W."3S9; 
Connecticut  Fire  Ins.  Co.  v.  Oldendorff,  73  Fed.  88,  19  C.  C.  A.  379. 

The  doctrine  of  giving  effect  to  the  intention  of  the  parties,  as  ex- 
pressed in  the  instrument  and  gathered  from  the  surrounding  and 
attending  circumstances,  does  not  violate  the  contract  of  the  obligors 
among  themselves  that  they  will  pay  the  debt  in  common.  Those  not 
favored  by  the  obligee  cannot  complain.  Their  liability  has  not  boon 
increased,  no  injustice  has  been  done  them,  for  the  one  so  favored  is 
not  relieved  from  contribution,  but  only  to  the  amount  which  in  good 
conscience  and  equity  he  would  have  had  to  pay.    It  cannot  be  pkuikMi 
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as  a  release,  even_  by  him,  though  in  some  cases  it  may  appear  that  it 
is  so  pleaded,  but  it  is  so  only  to  avoid  circuity  of  action.  The  doctrine 
of  intention  has  been  provided  for  by  statute  in  many  states. 

VII.  Reservation  of  Eights  Against  Those  not  Released  as  Manifest- 
ing Intention. 
What  has  been  termed  a  release  with  reservations,  that  is,  where  the 
obligee  releases  one  or  more  and  reserves  his  rights  against  the  others, 
is  in  reality  no  release  at  all:  Northern  Ins.  Co.  v.  Potter,  63  Cal.  157; 
McAlIestcr  v.  Sprague,  34  Me.  296;  Bradford  v.  Prescott,  85  Me.  482, 
27  Atl.  461.  An  instrument  may,  and  often  does,  contain  such  a  stipula- 
tion: Yates  v.  Donaldson,  5  Md.  389,  61  Am.  Dec.  283;  Kenworthy  v. 
Sawyer,  125  Mass.  28;  Berry  v.  Gilles,  17  N.  H.  9,  43  Am.  Dec.  584; 
Rogers  v.  Hosack's  Exrs.,  18  Wend.  319;  Honegger  v.  Wettstein,  47  N. 
Y.  Sup.  Ct.  (15  Jones  &  S.)  125;  Goldbeck  v.  Kensington  Nat.  Bank, 
147  Pa.  267,  23  Atl.  565,  affirming  10  Pa.  Co.  Ct.  E.  97.  Such  words  or 
phrases  as  "reserving  my  rights  against  all  others,"  "but  this  shall  not 
operate  to  discharge  the  others,"  and  like  expressions,  are  simply  a 
means  of  expressing  the  intent  of  the  parties  that  the  instrument  shall 
not  operate  as  a  release.  Such  intent  will  be  given  effect,  independently 
of  statute:  Northern  Ins.  Co.  v.  Potter,  63  Cal.  157;  Clark  v.  Mallory, 
83  111.  App.  488,  185  111.  227,  56  N.  E.  1099;  McAllester  v.  Sprague,  34 
Me.  296;  Sohier  v.  Loring,  60  Mass.  (6  Cush.)  537;  Benton  v.  Mullen, 
61  N.  H.  125.  And  as  stated  above,  this  will  have  the  effect  of  con- 
struing an  instrument,  commonly  designated  a  release,  as  a  covenant 
not  to  sue:  Howard  v.  Yost,  6  Kan.  App.  394,  50  Pac.  1098.  The  word 
"release"  in  an  instrument  does  not  of  itself  give  it  the  effect  of  a 
release.  It  is  the  substance,  the  manifested  intention,  that  is  to  be 
looked  to,  not  the  mere  formality. 

Vni.     Seals  and  Their  Effect  upon  Instruments  of  Release. 

The  question  of  what  bearing  a  seal  has  upon  an  instrument  purport- 
ing to  be  a  release  depends  largely  upon  whether  or  not  seals  and  their 
effect  have  been  abolished  by  statute.  In  those  states,  where  they  are 
abolished,  in  order  that  the  instrument  operate  as  a  release,  it  must 
not  show  upon  its  face  any  contrary  intention:  Evans  v.  Pigg,  43  Tenn. 
(3  Cold.)  395.  Under  the  old  common  law  of  England  and  in  this 
country,  it  has  generally  been  held  that  only  a  formal  technical  release 
under  seal  will  operate  to  discharge  the  co-obligors  or  even  to  release 
the  one  to  whom  it  was  given.  An  instrument  not  under  seal,  or  a 
sealed  instrument  purporting  to  be  a  release,  where  an  intent  that  it 
operate  as  something  other  tlian  a  release  appeared  upon  its  face,  could 
and  would  always  be  given  the  effect  intended:  Evans  v.  Carey,  29 
Ala.  99;  Armstrong  v.  Hayward,  6  Cal.  183;  McAllester  v.  Sprague,  34 
Me.  296;  Drinkwatcr  v.  .Jordan,  46  Me.  432;  Bradford  v.  Prescott,  85 
Me.  482,  29  Atl.  461;  Valley  Savings  Bank  v.  Mercer,  97  Md.  458,  55 
Atl.  435;  Ruggles  v.  Patten,  8  Mass.  480;  Gooduow  v.  Smith,  35  Mass. 
(18  Pick.)  414,  29  Am.  Dec.  600;  Shaw  v.  Pratt,  39  Mass.  (22  Pick.) 
305;  Wiggin  v.  Tudor,  40  Mass.  (23  Pick.)  434;  Pond  v.  Williams,  67 
Mass.  (1  Gray)  630;  Hale  v.  Spaulding,  145  Mass.  482,  1  Am.  St.  Kep. 
475,  14  N.  E.  534;  Seligman  v.  Piuet,  78  Mich.  50,  43  N.  W.  1091;  Line 
V.  Nelson,  38  N.  J.  L.  (9  Vroom)  358;  Harrison  v.  Close,  2  Johns.  (N. 
Y.)  448,  3  Am.  Dec.  444;  Rowley  v.  Stoddard,  7  Johns.  (N.  Y.)  2U7; 
-Sehenierhorn  v.  Loines,  7  Johns.  (N.  Y.)  311;  Halsted  v.  Schmelzel,  17 
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Johns.  (N.  Y.)  80;  Dewey  v.  Derby,  20  Johns.  (N.  T.)  462;  De  Zeng  v. 
Bailey,  9  Wend.  (N.  Y.)  336;  Hope  v.  Johnston,  11  "Rich.  (S.  C.)  135; 
Harvey  v.  Sweasy,  23  Tenn.  (4  Humph.)  449;  Bridges  v.  Phillips,  17 
Tex.  128;  Lancaster  v.  Brown,  20  Tex.  154;  Seely  v.  Spencer,  3  Vt.  334. 

But  it  has  been  held  that  an  instrument  not  under  seal,  purporting  to 
release  one  of  several  joint  obligors,  could  not  be  modified  by  showing 
that  something  else  was  intended,  though  such  intent  appeared  upon  its 
face:  Milliken  v.  Brown,  1  Rawle  (Pa.),  391. 

It  may  be  stated,  as  a  general  proposition,  that  in  those  jurisdictions 
where  seals  still  exist,  and  this  rule  has  long  existed,  that  no  instru- 
ment purporting  to  be  a  release  will  be  construed  as  such  unless  it  is 
technical  and  under  seal,  and  that,  even  if  sealed,  a  contrary  intention 
may  be  shown. 

IX.     Statutory  Modifications  of  Ck)nmion-law  Eule. 

Many  states  have  enacted  statutes  which  appear  to  have  the  effect 
of  repealing  the  common-law  rule  as  to  the  operation  of  a  release.  It 
is  true  that  such  statutes  do  modify  the  rule,  by  providing  that  the 
intent  of  the  parties  as  manifested  from  the  instrument  shall  govern 
its  construction:  Evans  v.  International  Trust  Co.  (Tenn.  Ch.),  59  S. 
W.  373;  or  by  permitting  the  releasor  to  reserve  his  rights  against 
those  not  favored  with  a  release,  or  by  stipulating,  as  in  England,  that 
only  those  specifically  named  are  released.  Such  statutes  provide  that 
in  an  unconditional  release  those  not  released  are  to  be  held  liable  for 
their  pro  rata  share.  A  partnership  is  released  by  a  release  given  to 
one  partner,  and  rights  cannot  be  reserved  unless  the  partnership  is 
dissolved.  This  is  true  by  statute  in  New  York:  French  v.  McCarthy, 
125  Cal.  508,  58  Pac.  154;  Seymour  v.  Butler,  8  Iowa,  304;  Smith  v. 
White,  73  Kan.  607,  85  Pac.  588;  Southworth  v.  Parker,  41  Mich.  198, 
1  N.  W.  944;  Badger  Lumber  Co.  v.  McColgin,  63  Mo.  App.  470;  Abbott 
v.  Royce,  51  Hun,  637,  3  N.  Y.  Supp.  503;  Hoffman  v.  Dunlop,  1  Barb. 
(N.  Y.)  185;  Bennett  v.  Buchan,  53  Barb.  (N.  Y.)  578;  Booth  Bros.  & 
H.  I.  Granite  Co,  v.  Baird,  83  App,  Div.  495,  82  N.  Y.  Supp.  432; 
Harbeck  v.  Pupin,  123  N.  Y.  119,  25  N.  E.  312;  Sprague  v.  Childs,  1& 
Ohio  St.  107;  Hatzel  v.  Moore,  120  Fed.  1015. 


HOWE  V.  MARTIN. 

[23  Okl.  561,  102  Pac,  128.] 

FRAUD — Representation  Made  Without  Knowledge. — A  party  is 
guilty  of  fraud  and  deceit  where,  with  intent  to  induce  another  to  enter 
into  a  contract,  he  makes  a  positive  assertion,  which  is  material,  in  a 
manner  not  warranted  by  his  information,  or  where  he  is  not  shown  to 
have  reasonable  grounds  for  believing  it  true,  where  the  assertion  so 
made  is  not  true,  even  though  believed  by  the  party  making  it.  In 
such  a  case  the  definite  assertion  as  a  fact  of  that  which  is  untrue,  con- 
cerning that  which  the  party  has  no  knowledge,  is  tantamount  in  its 
effects  to  the  assertion  of  something  which  the  party  knows  to  be  un- 
true,     (pp.  846,  847.) 

AGENCY — Liability  of  Principal  for  Statements  of  Agent. — A 
principal  is  responsible  to  third  perbons,  not  only  for  the  sluteuieuts 
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and  acts  of  his  agent  acting  within  his  actual  authority,  but  also  for 
such  acts  and  statements  as  he  may  do  and  make  acting  within  the 
apparent  scope  of  the  authority  conferred,     (pp.  844,  848.) 

EXCHANGE  OF  PROPERTY— Remedies  in  Case  of  Fraud.— A 

person  induced  by  false  and  fraudulent  representations  to  purchase  or 
exchange  for  property  has  three  remedies.  He  may,  first,  upon  dis- 
covery of  the  fraud,  rescind  the  contract  absolutely,  and  sue  in  an 
action  at  law,  and  recover  the  consideration  parted  with  upon  the 
fraudulent  contract,  and  in  such  a  case  he  must  restore,  or  offer  to 
restore,  to  the  parties  sued  whatever  he  has  received  by  virtue  of  the 
contract;  or,  second,  he  may  bring  an  action  in  equity  to  rescind  the 
contract,  and  in  such  a  case  it  is  sufficient  for  plaintiff  to  restore,  or 
make  offer  in  his  petition  to  restore,  everything  of  value  which  he 
has  received  under  the  contract;  or,  third,  he  may  affirm  the  contract, 
retain  that  which  he  has  received,  and  bring  an  action  at  law  to 
recover  the  damages  sustained  by  reason  of  his  reliance  upon  the 
fraudulent  representations,     (p.  849.) 

VENDOR  AND  VENDEE— Effect  of  Offer  to  Return  Deed.— 
An  offer  to  return  a  deed  received  does  not  devest  grantee,  or  re- 
invest the  grantor  with  title,  nor  is  it  a  rescission  of  the  contract  by 
the  grantee,  nor  sufficient  to  constitute  an  offer  to  rescind,  (pp.  842, 
848.) 

EXCHANGE  OF  PROPERTY — Fraud — Measure  of  Damages.— 
A  party  who  makes  an  exchange  of  properties  is  entitled  to  make  as 
good  a  bargain  as  he  can,  provided  only  he  deals  honestly.  He  may 
place  his  own  property  at  a  high  price  and  secure  another's  at  a  low 
one.  To  the  benefit  of  his  bargain  he  is  entitled,  and  he  should  not 
lose  this  legitimate  gain  because  the  other  party  has  been  dishonest. 
The  measure  of  damages,  in  a  case  of  fraud  and  deceit  on  such  an 
exchange,  should  be,  and  therefore  is,  the  difference  in  value  between 
the  property  conveyed  to  him  and  the  value  of  that  which  would  have 
been  conveyed  had  siich  property  been  as  represented  and  the  actual 
contract  honestly  fulfilled,     (pp.  84&,  850.) 

(Syllabi  by  the  court.) 

Chas.  R.  Alexander  and  Hoover  &  Swindall,  for  the  plain- 
tiffs in  error. 

A.  M.  Appelget,  for  the  defendants  in  error. 

'^^^  DUNN,  J.  This  action  was  brought  in  the  district 
court  of  Woodward  county,  and  arises  out  of  a  controversy 
between  plaintiffs  in  error,  defendants  below,  and  defendants 
in  error,  plaintiffs  below,  over  an  exchange  of  lands.  The 
contention  of  plaintiffs,  as  shown  by  the  petition  and  the  evi- 
dence, is  that  by  and  through  the  fraud  and  deceit  of  defend- 
ants they  were  induced  to  exchange  their  farm,  which  was 
located  in  Woodward  county,  Oklahoma,  for  eighty  acres  of 
land  in  Texas  county,  JNIis-souri.  Aside  from  alleged  ^^^  fraud 
in  the  inducement  to  make  the  exchange,  plaintiffs  claim 
that  the  defendants  agreed  to  furnish  them  Avith  a  good  and 
sufficient  title,  evidenced  by  warranty  deed  and  a  clear  ab- 
stract of  the  ^Missouri  land,  and  aver  in  their  petition  that 
the  deed  delivered  did  not  convey  the  traet  for  which  plain- 
tiffs traded,  and  that  the  same  was  not  such  a  deed  as  w;is 
contemplated,  and  that  the  abstract  did  not  show  title  in  the 
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defendants,  and  hence  no  title  was  conveyed  plaintiffs  by  the 
deed  delivered.  In  declaring  upon  this  feature  of  the  case, 
plaintiffs,  assuming  that  the  papers  delivered  to  them  were 
nullities,  pleaded  a  tender  back  of  the  same,  and  in  open  court 
on  trial  offered  them  to  the  defendants.  In  the  prayer  to  the 
petition,  however,  plaintiffs  prayed  that  the  deed  so  made  and 
delivered  by  the  defendants  be  reformed,  so  that  the  same 
would  be  a  deed  of  general  warranty,  and  that  when  so  re- 
formed that  plaintiff  have  and  recover  judgment  for  the 
damages  suffered  upon  a  breach  of  the  warranties  contained. 
To  this  defendants  answered  that,  subsequent  to  the  time  of 
the  original  transfer  of  the  properties,  and  prior  to  the  com- 
mencement of  the  action,  they  tendered  to  plaintiffs  a  good 
and  sufficient,  complete  and  correct,  abstract  of  the  title  to 
the  said  land  in  Missouri,  showing  that  the  same  was  clear 
and  free  from  encumbrances,  and  that  the  defendants  were 
the  owners  thereof  in  fee  simple,  and  announced  that  they 
would  in  open  court  tender  an  abstract  of  title  showing  the 
same.  On  the  trial  of  the  cause  the  defendants  tendered 
plaintiffs  a  correct  abstract,  showing  title  in  them  to  the 
Missouri  land,  and  also  a  deed  of  general  warranty  to  the 
land.  Defendants  refused  to  accept  the  tender  made  by  plain- 
tiffs, and  plaintiffs  refused  to  accept  the  tender  made  in  court 
of  the  corrected  abstract  and  deed  by  defendants.  The  court 
found,  and  so  instructed  the  jury,  that  the  plaintiffs  had  not 
shown  that  the  defendants  were  not  the  legal  owners  of  the 
land  in  Missouri,  and  did  not  have  the  legal  title  thereto,  and 
from  the  entire  record  we  are  satisfied  this  conclusion  is  cor- 
rect. The  prayer  contained  in  plaintiff's  petition  for  a 
reformation  by  the  court  of  the  deed  received  for  the  Missouri 
land  was  fully  met  ^^*  by  defendants'  acquiescence  and 
tender  of  the  corrected  abstract  and  warranty  deed  above  men- 
tioned. All  that  the  court  could  have  accomplished  by  a 
judgment  decreeing  the  reformation  of  this  deed,  the  defend- 
ants effected  in  their  voluntary  execution  and  tender  of  the 
same.  So  it  seems  to  us  the  question  as  to  the  title  of  the 
Missouri  land  is  no  longer  involved.  If  it  had  been  the  only 
matter  at  issue  in  the  case,  a  tender  at  the  time  it  was  made 
would  have  the  effect  of  burdening  defendants  with  the  costs ; 
but,  as  it  was  not,  plaintiffs  under  their  petition  ought  to  have 
accepted  it,  and  proceeded  with  the  trial  for  damages  prayed 
on  account  of  fraud  and  deceit.  The  offer  on  the  part  of 
plaintiffs  to  return  the  deed  and  abstract  to  the  defendants 
d/'d  not  reinvest  defendants  with  title,  nor  was  it  a  rescission 
of  the  contract  on  the  part  of  plaintiffs,  nor  in  itself  constitute 
an  offer  to  rescind :  18  Encv.  of  PI.  &  Pr.,  p.  838 ;  Ahrens  v. 
Adler,  33  Cal.  608 ;  Jeffers  v.  Forbes,  28  Kan.  174.  While  the 
land  was  raisdescribed  in  the  deed,  still  as  between  the  par- 
ties there  can  be  no  doubt  grantee  secured  an  equitable  and 
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enforceable  title  to  the  same:  Fitch  v.  Gosser,  54  Mo.  267; 
Johnson  v.  Robinson,  20  Minn.  189  (Gil.  169). 

There- is  nothing?  in  the  record  to  induce  us  to  believe  that 
the  defendants  did  not  have  title  to  the  Missouri  land,  and  in 
good  faith  intended  to,  and  believed  they  were  conveying,  such 
title  to  the  plaintiffs.  But  the  complications  which  arose  by 
virtue  of  the  defect  in  the  deed  and  the  abstract  created  the 
woful  spring  from  which  flowed  practically  all  of  the  uncer- 
tainties and  errors  in  the  procedure  which  followed.  This 
being  now  out  of  the  way,  and  plaintiffs,  as  we  assume,  being 
possessed  of  title  to  the  Missouri  land,  there  is  left  for  our 
consideration  but  two  propositions :  First,  whether  or  not  the 
evidence  introduced,  viewing  it  in  the  light  of  the  verdict,  and 
giving  to  it  the  same  weight  and  credit  given  it  by  the  jury, 
was  sufficient  to  sustain  an  action  for  fraud  and  deceit;  and, 
second,  whether  or  not  the  instruction  on  the  measure  of  dam- 
ages in  such  a  case  was  correct.  "We  will  consider  these  in 
the  order  suggested. 

^^^  The  case  of  plaintiffs  rests  almost  entirely  upon  the  evi- 
dence of  J.  W.  Martin.  The  evidence  shows  that,  at  the  time 
of  the  exchange  of  properties,  he  was  about  seventy-two  years 
of  age,  residing  on  a  farm  in  Woodward  county,  Oklahoma ; 
that  he  was  slightly  acquainted  with  J.  W.  Carter,  who  lived 
in  that  vicinity,  who  approached  him  with  a  proposition  to 
trade  his  farm  in  Woodward  county  for  a  tract  of  land  of 
eighty  acres,  owned  by  the  defendants,  in  Texas  county, 
I\lissouri.  Martin  signified  a  willingness  to  make  the  ex- 
change. Carter  was  acting  as  the  agent  for  the  Howes,  and 
admitted  that  he  had  no  personal  knowledge  of  the  character 
or  grade  of  the  Missouri  land,  and  so  informed  Martin.  He, 
however,  as  ]\Iartin  testifies,  described  the  land  as  being  a 
nice  smooth  piece,  and  having  a  good-hewed  log  house  on  it, 
and  a  good  stable  and  corncrib,  and  a  good  log  chicken-house, 
and  between  thirty  and  thirty-five  acres  fenced  with  a  good 
eight-rail  stake  and  rider  fence,  a  good  orchard  of  six  acres, 
and  two  good  springs  on  it.  He  showed  plaintiff  a  piece  of 
paper  that  had  all  of  the  improvements  marked  down  that  he 
asserted  were  on  the  land,  and  told  him  that  "Howe  went 
down  there  a  year  ago  this  fall,  and  had  a  carload  of  apples 
picked  off  of  the  place,  and  had  them  shipped  to  Gage";  that 
he  had  bought  them  himself  out  of  the  car  at  Gage.  It  ap- 
pears from  the  evidence  that  neither  Martin,  Carter,  nor 
Howe  had  seen  the  land,  but  it  does  not  appear,  according  to 
IMartin's  testimony,  that  he  knew  that  Howe  had  not  seen  it. 
He  testified  that,  from  the  way  Carter  spoke,  he  supposed  that 
Howe  had  seen  it,  and  that  he  supposed  Howe  had  described 
it  to  him  (Carter),  although  he  (Carter)  did  not  tell  Martin 
this.  The  plat  purporting  to  contain  markings  showing  the 
location  of  the  improvements  on  the  land,  taken  in  conjunc- 
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tion  with  this  testimony  of  Martin's,  was  evidently  an  im- 
portant piece  of  evidence,  and  doubtless  exercised  a  potent  in- 
fluence on  his  mind.  The  origin  of  this  plat  is  disclosed  in 
the  following  cross-examination  of  Carter,  the  agent : 

"Q.  You  had  a  piece  of  paper  that  the  house  and  orchard 
were  marked  on  that  you  showed  Mr.  Martin  ?  Have  you  got 
that  piece  of  paper?     A.     No,  sir. 

"Q.  When  did  you  see  it  last?  A.  Three  or  four  days 
ago. 

"Q.  In  whose  possession  was  it  at  that  ^^^  time?  A.  1 
think  it  is  at  this  man's  office. 

"Q.     Who  brought  it  there  ?     A.     I  had  it  myself. 

"Q.     You  had  it  all  the  time?     A.     Yes,  sir. 

"Q.  Now,  you  also  had  that  letter  that  you  received  from 
Howe  that  you  say  you  read  to  Martin?  A.  I  don't  know 
whether  I  had  that  letter  or  not. 

"Q.  This  piece  of  paper  that  you  had  showed  a  house  on 
it?     A.     Yes,  sir. 

' '  Q.     And  orchard  ?     A.     Yes,  sir ;  where  was  it  marked. 

"Q.     Just  marked  'Orchard'?     A.     Yes,  sir. 

"Q.  It  showed  the  cultivated  land  on  it?  A.  It  didn't 
show  that,  that  I  know  of. 

"Q.     Who  prepared  that  plat?     A.     Howe. 

"Q.  And  sent  it  to  you?  A.  He  sent  it  to  me.  I  wrote 
him  to  give  me  a  description  of  the  land,  and  he  sent  it  to  me.  ^' 

The  land  was  shown  to  be  practically  devoid  of  improve- 
ments and  of  little  value.  In  our  judgment,  taking  the  fore- 
going testimony  as  true,  in  conjunction  with  the  fact  that 
Martin,  who  made  the  trade,  testified  that  he  believed  it  and 
relied  on  it,  and  it  is  shown  to  be  the  only  knowledge  he  had ; 
that  it  was  these  representations  presented  to  him  by  Carter 
which  induced  him  to  make  the  trade — all  make  out  on  his 
part,  when  shown  to  be  false,  a  prima  facie  case,  supporting 
an  action  for  damages  for  deceit,  when  taken  in  conjunction 
with  the  fact  that  they  w^ere  made  for  a  principal  by  an  agent 
on  representations  not  warranted  by  his  (the  principal's)  in- 
formation, even  though  he  may  have  believed  them  true.  The 
burden  in  such  a  case  to  show  justification  for  the  statements 
is  on  the  defendant  after  their  falsity  is  established ;  Griswold 
V.  Gebbie,  126  Pa.  353,  12  Am.  St.  Rep.  878,  17  Atl.  673.  In 
such  a  case  the  assertions  and  representations  of  the  agent 
are  the  representations  of  the  principal,  and,  without  refer- 
ence to  how  honestly  the  agent  may  have  acted,  or  to  what 
extent  he  in  good  faith  believed  the  information  given  him 
by  his  principal  to  be  true,  if  the  statements  made  to,  relied 
upon,  and  believed  by,  the  injured  party  were  material, 
worked  him  detriment,  and  were  false,  then,  within  the  scope 
of  the  rule  above  announced,  the  party  for  whom  they  were 
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made  will  be  held  to  make  them  good,  or  be  held  liable  for 
the  damafjes  incurred  as  a  result  thereof. 

Our  statute  on  this  matter  is  clear  and  explicit.  Section  14, 
^^"^  article  1,  chapter  15  (paragraph  743),  Wilson's  Revised 
and  Annotated  Statutes  of  Oklahoma  of  1903,  provides,  in  part 
as  follows:  "Actual  fraud,  within  the  meaning  of  this  chapter, 
consists  in  any  of  the  following  acts,  committed  by  a  party  to 
the  contract,  or  with  his  connivance,  with  intent  to  deceive 
another  party  thereto,  or  to  induce  him  to  enter  into  the  con- 
tract: First.  The  suggestion  as  a  fact  of  that  which  is  not 
true,  by  one  who  does  not  believe  it  to  be  true.  Second.  The 
positive  assertion,  in  a  manner  not  warranted  by  the  informa- 
tion of  the  person  making  it,  of  that  which  is  not  true,  though 
he  believes  it  to  be  true." 

Section  105,  article  5,  of  the  same  chapter  (paragraph  834), 
provides  as  follows:  "One  who  willfully  deceives  another, 
with  intent  to  induce  him  to  alter  his  position  to  his  injury  or 
risk,  is  liable  for  any  damage  which  he  thereby  suffers." 

Section  106,  article  5,  chapter  15  (paragraph  835),  provides 
as  follows:  "A  deceit,  within  the  meaning  of  the  last  section, 
is  either:  First.  The  suggestion,  as  a  fact,  of  that  which  is 
not  true,  by  one  who  does  not  believe  it  to  be  true.  Second. 
The  assertion,  as  a  fact,  of  that  which  is  not  true,  by  one  who 
has  no  reasonable  ground  for  believing  it  to  be  true." 

It  is  under  the  provisions  of  the  foregoing  sections  of  our 
statute  that  plaintiffs  on  this  branch  of  the  case  claim  their 
right  to  recover.  It  will  be  observed  that,  in  paragraph  834, 
supra,  the  language  of  the  act  is,  "One  who  willfully  deceives 
another  with  intent,"  etc.,  and  our  statute  (section  767,  article 
59.  chapter  25  [paragraph  2686]),  provides:  "The  term  'will- 
fully,' when  applied  to  the  intent  [with]  which  an  act  is  done 
or  omitted,  implies  simply  a  purpose  or  willingness  to  commit 
the  act  or  the  omission  referred  to.  It  does  not  require  any 
intent  to  violate  law,  or  to  injure  another,  or  to  acquire  any 
iidvantage." 

Paragraph  743  is  identical  with  section  1572  of  the  Civil 
Code  of  California,  found  at  page  1283,  2  Kerr's  Cyclopedic 
Codes  of  California.  The  other  provisions  are  likewise  counter- 
parts of  similar  provisions  of  the  California  laws.  It  and  they 
have  received  construction  at  the  hands  of  the  California 
supreme  court  ^^'^  in  numerous  cases,  of  which  attention  is 
called  to  a  few:  Groppengiesser  v.  Lake,  103  Cal.  37,  36  Pac. 
1036 :  Muller  v.  Palmer,  144  Cal.  305,  77  Pac.  954 ;  Maver  v. 
Salazar,  84  Cal.  646,  24  Pac.  597;  Alvarez  v.  Brannan,  7  Cal. 
503,  68  Am.  Dec.  274:  Hanscom  v.  Drullard.  79  Cal.  234.  21 
Pac.  736;  Barbour  v.  Flick.  126  Cal.  628,  59  Pac.  122;  Estate 
of  Johson,  134  Cal.  662,  66  Pac.  847. 

The  case  of  Groppengiesser  v.  Lake,  103  Cal.  37,  36  Pac. 
1036,  was  like  the  case  at  bar,  one  wherein  there  was  involved 
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a  question  of  fraud  and  deceit  on  the  part  of  a  vendor  of  land. 
In  that  case  the  seller  of  the  land  represented  that  he  had 
never  seen  it.  The  only  information  possessed  by  the  pur- 
chaser was  such  as  the  vendor  gave  him.  The  court  said  in 
the  syllabus:  "Upon  a  contract  for  the  sale  of  land,  where  the 
statements  of  the  vendor  constituted  all  the  knowledge  pos- 
sessed by  the  purchaser  as  to  the  subject  matter  of  the  sale, 
and  such  representations  are  false  in  material  respects,  the 
purchaser,  acting  promptly,  may  rescind  the  contract  of  pur- 
chase. "Where  the  statements  of  the  vendor  constitute  all  the 
knowledge  possessed  by  the  purchaser  as  to  the  subject  matter 
of  the  sale,  it  is  immaterial  that  the  vendor  had  not  person- 
ally seen  the  land,  or  did  not  know  that  what  he  stated  was  un- 
true, or  that  he  believed  it  to  be  true.  It  is  actual  fraud  for 
a  vendor  to  state  as  true  that  which  he  does  not  know  to  be 
true,  intending  that  the  purchaser  should  act  upon  it,  and  to 
enter  into  the  contract  knowing  that  the  purchaser  did  so  in 
reliance  upon  his  statements,  he  not  having  other  means  of 
knowledge." 

In  the  discussion  of  the  case  the  court  amplified  the  state- 
ments contained  in  the  syllabus  as  follows:  "He  told  plaintiff 
at  the  first  interview  that  he  [defendant]  had  never  seen  the 
land.  This  statement,  being  uncontradicted,  may  be  taken  as 
true.  Upon  these  facts  is  defendant  entitled  to  a  new  trial? 
That  the  representations  were  as  to  material  matters,  such  as 
Avere  calculated,  and  were  plainly  intended,  to  induce  the  plain- 
tiff to  purchase  the  land,  there  can  be  no  doubt.  Neither  can 
there  be  any  doubt  that  the  representations  did  induce  plain- 
tiff to  enter  into  the  contract,  and  that  defendant  then  knew 
that  plaintiff  relied  solely  upon  his  statements.  Even  upon 
defendant's  own  testimony  this  is  so.  The  representations, 
according  to  plaintiff's  testimony,  were  positive  assertions  as 
to  matters  ^^^  which  are  not  mere  matters  of  opinion.  He 
was  told,  in  effect,  that  nearly  all  of  the  land  could  be  used, 
except  two  or  three  acres,  which,  on  account  of  ravines,  would 
be  useless ;  that  it  was  suitable  for  a  fruit  ranch,  and  was 
wooded  all  over  as  shown  in  the  photographs.  As  those  are 
not  brought  here,  the  presumption  must  be  that  they  would 
tend,  so  far  as  possible,  to  support  the  judgment  and  order. 
These  statements  there  was  testimony  tending  to  show  were 
not  true.  But  it  is  said  the  defendant  informed  plaintiff  that 
he  had  never  seen  the  land  himself,  and  therefore  plaintiff 
knew  that  he  was  only  relating  what  he  had  heard  from 
others.  But  there  was  a  great  show  of  care  on  the  part  of 
defendant  to  ascertain  the  facts.  His  employees  had  person- 
ally examined  it,  had  surveyed  it,  and  photographed  portions 
of  it;  had  even  sent  him  some  of  the  soil.  Defendant  does 
not  say  that  he  told  plaintiff  that  his  entire  knowledge  in 
reference  to  the  tract  was  derived  from  the  documents  shown 
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him.  If  he  had  so  stated,  the  effect  would  have  been  only 
to  limit  the  representations  to  what  appeared  from  these 
papers.  ^  It  does  not  matter  that  defendant  did  not  know  that 
what  he  stated  was  untrue,  or  that  he  believed  it  to  be  true. 
According  to  the  testimony,  his  statements  constituted  all  the 
knowledge  possessed  by  plaintiff  as  to  the  subject  matter  of 
the  sale.  As  they  were  untrue  in  material  respects,  the  plain- 
tiff, acting  promptly,  may  rescind :  Civ.  Code,  sec.  1572 ; 
Alvarez  v.  Brannan,  7  Cal.  503.  68  Am.  Dec.  274;  Bank  of 
Woodland  v.  Hiatt,  58  Cal.  234.  See,  also,  2  Pomeroy's 
Equity  Jurisprudence,  sec.  887. ' ' 

In  the  consideration  of  the  case  of  Muller  v.  Palmer,  144 
Cal.  305,  77  Pac.  954,  the  court  said:  "Actual  fraud  is  com- 
mitted where  one,  with  intent  to  induce  another  to  enter  into 
a  contract,  makes  a  positive  assertion,  in  a  manner  not  war- 
ranted by  the  information  of  such  person,  of  that  which  is  not 
true,  even  though  he  believes  it  to  be  true:  Civ.  Code,  sec. 
1572,  One  who  gains  a  thing  by  fraud  is,  unless  he  has  some 
other  and  better  right  thereto,  an  involuntary  trustee  of  the 
thing  gained  for  the  benefit  of  a  person  who  would  otherwise 
have  had  it:  Civ.  Code,  sec.  2224.  It  was  held  in  Alvarez  v. 
Brannan,  7  Cal.  503,  68  Am.  Dec.  274,  that  where  a  vendor, 
supposing  himself  to  be  the  owner  of  a  lot,  represented  that 
he  was  such  owner,  and  sold  the  lot  to  the  vendee  for  six  thou- 
sand dollars,  the  vendee,  upon  discovering  that  the  lot  had 
been  previously  sold  to  another  party,  might  rescind,  and  re- 
cover the  money  paid.  It  is  said  in  the  opinion:  'But  it  is 
equally  true  that,  whether  a  party  thus  misrepresenting  ^"^^  a 
material  fact  knew  it  to  be  false,  or  made  the  assertion  with- 
out knowing  whether  it  were  true  or  false,  is  wholly  immate- 
rial. If  a  party  asserts  that  as  true  which  he  does  not  know 
to  be  true,  it  is  a  false  representation.  If  he  intends  simply 
to  state  his  belief  upon  information,  then  he  should  state  it  in 
that  precise  form  so  as  to  apprise  the  other  party  of  the  trui 
grounds  upon  which  his  statement  is  made.  A  party  will 
always  be  held  to  make  good  his  statement  in  the  form  in  which 
he  makes  it.  If  he  states  a  thing  as  true  in  general  terms 
without  qualification,  then  he  is  presumed  to  do  so  upon  his 
own  knowledge,  or  at  his  own  peril,  and  must  make  good  his 
assertion.'  And  the  same  rule  is  laid  down  by  all  the  authori- 
ties: 1  Story's  Equity  Jurisprudence,  sees.  193,  193a,  and 
note;  2  Pomeroy's  Equity  Jurisprudence,  sec.  887.  It  is  said 
by  Pomeroy  in  the  section  cited:  'It  is  settled  in  equity,  by  an 
overwhelming  array  of  authority,  that  where  a  person  makes 
a  statement  of  fact  which  is  actually  untrue,  and  he  has  at  the 
time  no  knowledge  whatever  of  the  matter,  he  is  chargeable 
with  fraud,  and  his  claim  to  have  believed  in  the  truth  of  his 
statement  cannot  be  regarded  as  at  all  material.  The  definite 
assertion  of  something  which  is  untrue  concerning  which  the 
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party  has  no  knowledge  at  all  is  tantamount  in  its  effects  to 
the  assertion  of  something  which  the  party  knows  to  be  un- 
true.' " 

Hence,  as  we  have  heretofore  said,  and  as  we. have  seen,  the 
statements  made  by  Howe  to  his  agent  Carter,  and  at  his  in- 
stance by  Carter  to  Martin,  were  made  with  intent  to  induce 
Martin  to  enter  into  the  contract  which  he  did;  and,  when 
Howe  presented  Carter,  his  agent,  with  the  plat  of  the  farm 
showing  the  purported  improvements  thereon,  and  authorized 
Carter  to  present  this  to  the  prospective  customer  as  contain- 
ing a  showing  of  the  condition  of  the  land,  which  showing  was 
in  fact  not  true,  if  plaintiff  possessed  no  other  information, 
and  relied  and  acted  upon  these  positive  representations  to 
his  detriment,  then  the  maker  thereof  is  liable,  even  though 
he  may  have  believed  them  to  be  true,  where  it  is  not  shown 
the  statements  made  were  warranted  by  the  information  pos- 
ses.sed  by  the  maker,  or  that  he  had  reasonable  ground  for 
any  such  belief. 

Exceptions  are  taken  to  the  instructions  given  by  the  court 
on  this  subject,  but  we  will  not  critically  review  or  examine 
the  ^''^  same,  by  reason  of  the  fact  that  the  case  must  be  re- 
versed upon  another  ground,  and  in  our  judgment  w^hat  is 
here  said  in  reference  to  the  duty  toward  the  plaintiff  on  the 
part  of  defendants  will  be  sufficient,  with  the  authorities  cited, 
to  obviate  any  difficulty  in  an  instruction  on  this  ground, 
should  there  be  further  trial  of  the  cause. 

Nor  in  our  judgment  were  the  plaintiffs  precluded  from  re- 
covery by  virtue  of  the  fact  that  they  relied  upon  these  state- 
ments, and  failed,  prior  to  making  the  trade,  to  travel  to 
INIissouri  and  inspect  the  land:  Stevens  v.  Allen,  51  Kan.  144, 
32  Pac.  922 ;  Matlack  v.  Shaffer,  51  Kan.  208,  37  Am.  St.  Rep. 
270,  32  Pac.  890. 

We  now  come  to  the  consideration  of  the  instruction  on  the 
measure  of  damages,  which  the  court,  under  that  theory  pre- 
sented by  plaintiff's  petition  of  a  repudiation  and  rescission 
of  the  trade,  ruled  was  the  value  of  plaintiff's  homestead  at 
the  time  of  the  exchange;  but,  in  view  of  the  conclusion  to 
which  we  have  arrived  that  no  adequate  tender  or  rescission 
Avas  ever  made,  and  in  view  of  the  prayer  for  reformation, 
consistent  only  with  affirmation,  the  rule  laid  down  for  the 
measure  of  damages  in  such  a  case  was  erroneous.  Plaintiffs' 
petition  was  filed  by  their  counsel,  with  such  light  as  he  then 
possessed.  As  the  case  presented  itself  to  him,  defendants 
had  no  title  to  the  Missouri  land,  and  it  appeared  at  least 
doubtful  if  they  had  safely  conve.yed  it  to  plaintiffs,  even  if 
they  possessed  it.  They  had,  prior  to  the  date  of  the  bring- 
ing of  this  action,  disposed  of  plaintiffs'  property,  and  there 
was  the  hazard  of  their  being  unable  to  respond  to  plaintiffs 
for   its   value.     In   the   complication   thus   presented   counsel 
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tried  to  hold  onto  what  his  clients  had,  if  they  had  anything, 
fearinf?  the  insolvency  of  defendants,  and  yet  the  Missouri 
land  was  of  such  a  character  that  plaintiffs  did  not  want  it  at 
all  if  d'efendants  could  be  compelled  to  respond  in  damages. 
Counsel's  efforts  to  thus  secure  for  his  clients  the  benefits  of 
nil  of  these  remedies,  while  commendable,  yet,  for  reasons  in- 
herent in  their  nature,  could  not  all  succeed,  for  it  is  a  truism 
that  if  a  man  successfully  ride  two  ^"^^  horses  at  the  same 
time,  both  must  travel  the  same,  and  not  opposite,  directions. 
Plaintiffs  could  not  hold  onto  what  they  had,  and  at  the  same 
time  release  it.  They  must  have  elected  which  of  these  reme- 
dies they  would  invoke,  and  their  election  determined  the 
measure  of  their  damages. 

The  available  alternatives  presenting  themselves  to  plain- 
tiffs are  well  expressed  in  the  svllabus  to  the  case  of  Vail  v. 
Reynold.s,  118  N.  Y.  297,  23  R  E.  301,  wherein  the  highest 
court  of  that  state  said:  "It  seems  a  person  induced  by  fraud- 
ulent representations  to  purchase  property  has  three  remedies. 
He  may,  upon  discovery  of  the  fraud,  rescind  the  contract 
absolutely,  and  sue  in  an  action  at  law  to  recover  the  con- 
sideration parted  with  upon  the  fraudulent  contract,  but  he 
must  first  restore,  or  offer  to  restore,  to  the  party  sued  what- 
ever he  has  received  by  virtue  of  the  contract.  He  may  bring 
an  action  in  equity  to  rescind  the  contract;  and,  as  such  action, 
is  not  founded  upon  a  rescission,  but  to  obtain  one,  it  is  suffi- 
cient for  the  plaintiff  to  offer  in  his  complaint  to  return  what 
he  has  received,  and  make  a  tender  of  it  on  the  trial.  He 
may  retain  what  he  has  received,  and  bring  an  action  at  law 
to  recover  the  damages  sustained,  the  measure  of  which  is  the 
difference  between  the  value  of  the  article  sold  and  what  it 
should  be  if  as  represented." 

The  rule  of  damages  there  laid  down  is  the  same  as  that 
annunciated  in  volume  3,  eighth  edition,  section  1027,  of  Sedg- 
wick on  Damages:  "In  such  actions,  as  in  actions  for  fraud 
in  the  sale  of  chattels,  it  has  usually  been  held  that  the  measure 
of  damages  is  the  difference  in  value  between  the  land  as  it 
would  have  been  if  as  represented  and  as  it  actually  was." 

In  this  rule  the  author  is  sustained  by  an  overwhelming 
weight  of  authority,  of  which  we  take  note  of  the  following 
cases :  Augor  v.  Smith,  90  Tenn.  729,  18  S.  W.  398 ;  Drew  v. 
Beall,  62  111.  161 ;  Nysewander  v.  Lowman,  124  Ind.  584,  24 
N.  E.  355;  Gustafson  v.  Rustemeyer,  70  Conn.  125.  66  Am.  St. 
Eep.  92,  39  Atl.  104,  39  L.  R.  A.  644;  Krumm  v.  Beach,  96 
N.  Y.  398;  Page  v.  Wells,  37  Mich.  415;  Wright  v.  Roach,  57 
j\re.  600;  Lynch  v.  Mercantile  Trust  Co.,  5  MeCrarv,  623,  18 
Fed.  •'"'  486;  :\Iatloek  v.  Roppy,  47  Ark.  148.  14  S.  W.  546; 
llerfort  v.  Cramer,  7  Colo.  483.  4  Pae.  896;  Stiles  v.  White, 
11  Met.  356.  45  Am.  Dee.  214;  Williams  v.  :\IcFaddeu,  23  Ela. 
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143,  11  Am.  St.  Rep.  345,  1  South.  618 ;  Barbour  v.  Flick,  126 
Cal.  628,  59  Pac.  122. 

In  further  discussion  of  this  rule  the  court  of  appeals  of 
New  York,  in  the  case  of  Krumm  v.  Beach,  96  N.  Y.  398, 
speaking  through  Justice  Finch,  said : 

"The  learned  judge  charged  that  the  damages  recoverable 
would  be  the  difference  between  the  value  of  the  land  con- 
veyed and  the  value  of  that  which  would  have  passed  had  the 
representations  been  true The  contention  of  the  ap- 
pellants is  that  the  defrauded  vendee  had  but  one  remedy,  and 
that  consisted  of  a  rescission  of  the  contract,  and  a  recovery 
back  of  the  consideration  paid,  after  an  offer  to  reconvey  and 
a  tender  of  what  had  been  received.  Doubtless  this  remedy 
existed,  but  the  vendee  was  not  compelled  to  adopt  it.  He 
had  a  right,  instead  of  rescinding  the  contract,  to  stand  upon 
it,  and  require  of  the  vendor  its  complete  performance,  or  such 
damages  as  would  be  the  equivalent  of  that  complete  perform- 
ance. The  vendee,  acting  honestly  on  his  own  part,  was  en- 
titled to  the  full  fruit  of  his  bargain,  and  could  not  be 
deprived  of  it  without  his  consent  by  the  fraud  of  the  vendor. 
That  such  an  action,  proceeding  upon  an  affirmance  of  the 
contract  as  actually  made,  founded  upon  actual  fraud,  and 
asking  damages  in  the  room  of  an  impossible  specific  perform- 
ance, can  be  maintained  at  law  has  been  sufficiently  adjudged : 
Warden  v.  Fosdick,  13  Johns.  325,  7  Am.  Dec.  383 ;  Culver  v. 
Avery,  7  Wend.  380,  22  Am.  Dee.  586 ;  Whitney  v.  Allaire,  1 
N.  Y.  305 ;  Clark  v.  Baird,  9  N.  Y.  183 ;  Graves  v.  Spier,  58 
Barb.  349.  And  that  is  so  whether  the  representations  relate 
to  the  title  or  to  matters  collateral  to  the  land.  The  measure 
of  damages  in  such  a  case  is  full  indemnity  to  the  injured 
party — the  entire  amount  of  his  loss  occasioned  by  the  fraud : 
Dimmick  v.  Lockwood,  10  Wend.  142 ;  Wardell  v.  Fosdick,  13 
Johns.  325,  7  Am.  Dec.  383;  Whitney  v.  Allaire,  1  N.  Y. 
305.  The  first  of  these  cases  plainly  points  out  the  difference 
between  actions  for  a  breach  of  covenant  and  those  founded 
upon  fraud.  In  the  former  the  damages  are  always  bounded 
by  the  consideration  and  interest,  which  often  fall  short  of 
full  indemnity — a  rule  said  to  be  founded  'upon  considerations 
of  public  policy,  without  reference  to  the  actual  damages  sus- 
tained ^"^^  by  the  party'  (Whitney  v.  Allaire,  1  N.  Y.  305)  : 
but,  where  fraud  is  established,  full  and  complete  indemnity 
is  awarded.  That  full  indemnity  may  go  beyond  the  con- 
sideration paid.  The  purchaser  of  land,  as  of  other  property, 
has  a  right  to  make  a  good  bargain,  if  he  can,  provided  only 
that  he  deals  honestly.  Often  the  profit  secured  above  the 
price  paid  is  the  sole  motive  for  the  purchase;  and.  where 
there  is  an  exchange  of  lands  to  some  extent,  one  dealiag  fairly 
may  sell  his  own  at  a  hich  price,  and  secure  another's  at  a 
low  one.     To  the  entire  benefit  of  his  bargain  he  is  entitled. 
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If  there  had  been  no  fraud,  he  would  have  had  it.  He  shouldl 
not  lose  it  because  the  other  party  has  been  dishonest.  The 
measure  of  damages,  therefore,  should  be  that  adopted  by  the 
court  below,  the  difference  in  value  between  the  property  con- 
veyed and  that  which  would  have  been  conveyed  had  the  prop- 
erty been  a&  represented  and  the  actual  contract  honestly 
fulfilled." 

And  the  foregoing  appears  to  be  the  rule  where  an  exchange 
of  land  for  stock  in  a  corporation  was  made,  and  no  specific 
price  was  made  upon  either,  just  as  the  exchange  in  this  ease 
appears  to  have  been  made  without  any  specific  money  valua- 
tion being  placed  on  either  tract :  Nysewander  v.  Lowman,  124 
Ind.  584,  24  N.  E.  355 ;  11  Am.  &  Eng.  Ency.  of  Law,  p.  574. 

"We  do  not  mean,  of  course,  to  hold  herein  that  plaintiffs  are 
precluded  from  assailing  the  title  purported  to  be  conveyed  to 
them  in  their  deed  from  the  defendants.  If  the  title  tendered 
by  defendants  to.  plaintiffs  fails  in  any  particular  whereby 
plaintiffs  have  a  cause  of  action,  the  same  will  in  no  wise  be 
interfered  with  by  this  judgment,  but  we  do  hold  that  the 
prayer  of  plaintiffs  asking  for  a  reformation  of  the  deed 
which  they  received  precluded  them  from  objecting  when  their 
grantors  tendered  them  just  such  a  deed  as  the  court,  exer- 
cising its  fullest  powers,  could  possibly  have  secured  for  them. 
The  elimination  of  this  question  reduces  the  case  to  simply  one 
for  damages  for  frtud  and  deceit,  with  the  measure  of  dam- 
ages as  here  stated,  and  on  a  new  trial  thereof  the  pleadings 
should  be  reformed  to  submit  just  this  controversy  for  the 
consideration  of  the  court  and  jury. 

The  cause  is  remanded  to  the  lower  court,  with  instructions 
^''^  to  set  aside  the  judgment  heretofore  rendered  and  grant 
defendants  a  new  trial. 

All  the  justices  concur. 


Tlie  Subject  of  False  Representations  by  a  Vendor  is  Discyussed  in  the 
note  to  Cottrill  v.  Krum,  18  Am.  St.  Eep.  555;  and  in  Buchanan  v. 
Burnett,  102  Tex.  492,  132  Am.  St.  Rep.  901.  The  liability  for  mis- 
representations indirectly  made  to  the  complaining  party  is  the  sub- 
ject of  a  note  to  Henry  v.  Dennis,  85  Am.  St.  Rep.  368.  One  who, 
without  knowledge  of  the  truth  or  falsity  of  a  material  representa- 
tion made  with  intent  that  another  shall  act  thereon,  which  he  does, 
is  guilty  of  fraud,  in  legal  contemplation,  if  the  representation  turns 
out  to  be  false,  as  much  as  if  he  knew  it  was  untrue  when  he  made  it: 
Foulks  etc.  Motor  Co.  v.  Thies,  26  Nev.  158,  99  Am.  St.  Rep.  684.  As 
to  when  a  false  statement  of  fact  in  a,^business  transaction  may  be 
attributable  to  fraud,  see,  also,  Standard  Mfg.  Co.  v.  Slot,  121  Wis. 
14,  105  Am.  St.  R«p.  1016. 

The  Liahility  of  a  Prin^pal  to  TMrd  Persons  for  the  Acts  of  His 
Agent  is  discussed  in  the  notes  to  Franklin  Fire  Ins.  Co.  v.  Bradford,  88 
Am.  St.  Eep.  779;  Henry  v.  Dennis,  85  Am.  St.  Rep.  372.  See,  also, 
Morse  v.  Whitcomb,  54  Or.  412,  135  Am.  St.  Rep.  832. 

Eith-er  a  Vendor  or  a  Vendee  may  Ecscind  a  Contract  for  the  Sale  of 
Land  for  False  Ii'eprescntations. — The  misrepresentation  by  a  vendor  of 
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material  facts  as  to  the  quality,  quantity  or  title  to  land,  relied  upoa 
by  the  vendee  as  true,  entitles  him,  as  a  rule,  td  repudiate  the  sale, 
but  a  representation  as  to  the  value  is  a  mere  matter  of  opinion: 
State  Bank  etc.  v.  Brown,  142  Iowa,  190,  134  Am.  St.  Bep.  412,  and 
cates  cited  in  the  cross-reference  note  thereto.  A  vendor  may  rescind 
a  contract  for  the  sale  of  land  made  by  the  vendee's  agent.  So  may 
a  vendee  rescind  the  contract  if  induced  to  enter  into  it  by  the  fraud 
of  the  vendor's  agent:  Note  to  Henry  v.  Dennis,  85  Am.  St.  Rep.  373. 
The  Measure  of  a  Vendee^s  Damages  on  a  Breach  of  Contract  to  Con- 
vey Bealty  is  the  subject  of  a  note  to  Arentsen  v.  Moreland,  106  Am. 
St.  Kep.  963. 

The  Measure  of  a  Vendee's  Damages,  for  Fraud  or  Deceit  in  the  sale 
of  property,  is  the  difference  between  the  actual  value  at  the  time  of 
the  sale  and  what  the  property  would  have,  been  worth  had  it  been 
as  represented:   Kendrick  v.  Ryns,  225  Mo.  150,  135  Am.  St.  Rep.  585. 

On  an  Exchange  of  Property,  the  Measure  of  Damages  for  Fraudulent 
Bepresentations  inducing  the  contract  is  the  difference  between  the  value 
of  the  property  received  and  that  given  in  exchange:  George  v.  Hesse, 
100  Tex.  44,  123  Am.  St.  Eep.  772. 


HARE  V.  PHAUP. 

[23  Okl.  575,  101  Pac.  1050.] 

CONTRACT — Location  of  Postoffice — Public  Policy. — A  con- 
tract providing  for  the  payment  for  services  arSd  expenses  incurred  in 
procuring  the  establishment  of  a  postoffice  in  a  city  in  and  upon  a 
certain  block  therein,  the  payments  thereunder  to  continue  so  long  as 
said  postoffice  shall  be  there  maintained,  not  to  exceed  ten  years,  is 
contrary  to  public  policy  and  void.  (pp.  852,  856.) 
(Syllabus  by  the  court.) 

Dudley  B.  Madden  and  W.  L.  McFall,  of  counsel,  for  the 
plaintiff  in  error. 

Roscoe  C.  Arrington,  for  the  defendant  in  error. 

•"''^  DUNN,  J.  This  cause  comes  to  this  court  on  a  tran- 
script of  the  record  containing  the  bill  of  particulars,  de- 
murrer and  judgment  rendered  thereon  in  the  probate  court 
of  Pottawatomie  county.  The  bill  of  particulars  filed  in  the 
cause  declared  upon  the  following  contract: 

"Be  it  remembered  that  for  and  in  consideration  of  the  ser- 
vices ^'^  of  and  expenses  incurred  by  Alfred  Hare  in  pro- 
curing the  establishment  of  the  United  States  postoffice  of  the 
city  of  Tecumseh,  O.  T.,  in  and  upon  the  west  side  of  block 
52  of  said  city,  I  hereby  promise  to  pay  to  the  said  Alfrcnl 
Hare  the  sum  of  $5  per  month,  monthly  in  advance,  from  the 
date  of  the  removal  of  said  postoffice  to  said  block,  and  so  long 
as  said  postoffice  shall  be  maintained  thereon,  not  to  exceed  ten 
years." 
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Designating  the  parties  by  the  titles  they  bore  in  the  lower 
court,  it  is  the  contention  of  defendant  that  the  contract  is 
without  consideration  and  void,  because  the  subject  matter 
thereof  was  not  such  as  constitutes  a  legal  subject  of  contract, 
and  that  dealing  therein  was  against  public  policy,  and  no  en- 
forceable obligation  could  grow  out  of  it.  Counsel  for  plain- 
tiff argues  in  support  of  the  contract  that  one  person  or  many 
who  might  own  a  building  or  secure  the  right  to  the  posses- 
sion thereof  by  renting  the  same  from  its  owner  may  lawfully 
let  the  same  to  the  government  of  the  United  States  for  post- 
office  purposes  at  a  nominal  rent,  and  a  contract  of  contribu- 
tion between  the  original  parties  be  valid,  and  argues  from 
this  conceded  proposition  that  which  in  our  judgment  does 
not  follow,  to  wit,  that  a  contract  such  as  the  one  before  us 
providing  for  payment  of  services  and  expenses  incurred  in 
procuring  the  establishment  and  the  maintenance  of  a  post- 
office  at  a  certain  point  or  place  in  the  city,  which  contract 
shall  continue  for  a  period  of  ten  years,  would  likewise  be 
valid.  He  also  argues  that  a  contract  such  as  the  one  in  the 
ease  at  bar  is  not  necessarily  an  unlawful  one  so  long  as  the 
procurement  of  the  location  of  the  postofiice  is  accomplished 
by  fair  and  legitimate  business  methods ;  in  other  words,  that 
no  undue  influence  be  exercised  nor  the  principles  of  sound 
public  policy  be  violated.  We  do  not  believe  a  discussion  of 
the  first  proposition  mentioned  will  be  of  value,  as  it  is  not 
involved  in  this  case,  but  as  counsel  offers  three  cases  to  sup- 
port his  latter  proposition,  and  as  they  seem  to  lend  color 
to  it,  we  will  consider  it.  These  cases  are  as  follows :  Fearnley 
V.  De  Mainville,  5  Colo.  App.  441,  39  Pac.  73 ;  Bryan  v.  Dyer, 
28  111.  188 ;  Beale  v.  Polhemus,  67  Mich.  130,  34  N.  W.  532. 

^~'^  The  case  first  cited — Fearnley  v.  De  Mainville,  5  Colo. 
App.  441,  39  Pac.  73 — is  from  the  court  of  appeals  of 
Colorado.  In  this  case  there  was  an  agreement  of  property 
owners  and  business  men  of  the  immediate  neighborhood  of  the 
postoffice  to  pay  the  owners  of  a  building  in  which  it  was 
located  a  reasonable  rent  on  the  same,  provided  said  owners 
would  tender  such  a  lease  that  the  government  would  accept 
it  and  continue  the  postoffice  where  it  was.  The  court  held 
that  the  parties  agreeing  to  pay  the  rent  as  provided  were 
liable,  and  that  the  consideration  for  the  contract  was  valid. 

The  case  from  the  supreme  court  of  Illinois  (Bryan  v. 
Dyer,  28  111.  188)  was  one  wherein  subsequent  to  the  location 
of  the  custom-house  and  postoffice  building  at  Chicago  there 
arose  obstructions  in  the  way  of  titles  and  leases  to  the  land 
on  which  the  same  was  to  be  built,  and  certain  business  men, 
owners  of  real  estate,  situated  in  the  vicinity,  agreed  with  the 
plaintiff  in  that  case  that  they  Avould  pay  him  the  sums  set 
opposite  their  names  on  the  building  being  located  and  erected 
at  the  point  where  it  was  then  agreed  upon.     The  services 
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rendered  by  plaintiff  were  in  relieving  the  proposed  location 
of  the  leases  and  clouds  on  the  titles  as  above  mentioned.  The 
court  in  the  consideration  says:  "There  is  not  one  particle  of 
proof  to  show  that  any  part  of  the  consideration  for  this 
promise  was  that  plaintiff  should  use  his  influence  with  the 
government  to  cause  this  building  to  be  located  at  any  place. 
The  building  was  located  before  the  promise  was  made. "  And 
the  court  allowed  plaintiff  to  recover. 

The  holding  of  the  supreme  court  of  Michigan  in  the  case 
of  Beale  v.  Polhemus,  67  Mich.  130,  34  N.  W.  532,  more  nearly 
supports  the  contention  of  counseUfor  plaintiff  than  either 
of  the  other  cases.  In  that  case  Polhemus  signed  a  contract 
to  pay  Beale  six  hundred  dollars  in  consideration  of  his  con- 
structing a  building  and  on  its  being  occupied  by  the  post- 
office.  It  was  contended  in  that  cas»,  as  in  this,  that  the 
contract  was  void  as  opposed  to  public  policy,  but  the  court 
allowed  Beale 's  executors  to  recover  on  the  contract,  because 
it  was  not  shown  that  he  used  any  improper  or  undue  means 
to  gain  his  point  or  to  accomplish  his  end,  and  the  court  de- 
clined ^"^^  to  presume  that  he  used  his  personal  power,  which 
was  conceded  to  have  been  very  great,  in  any  corrupt  or  un- 
seemly manner  or  in  violation  of  any  public  policy.  In  so 
holding,  it  is  our  judgment  that  the  learned  court  failed  to 
take  into  consideration  the  reasons  fundamentally  underlying 
the  great  weight  of  judicial  expression  where  this  question 
has  been  presented  to  the  courts  for  consideration.  Cases 
almost  without  number  could  be  cited  and  quoted  from  which 
hold  that  contracts  of  this  character  are  not  void  because  of 
the  conclusion  that  corruption  and  wrongdoing  and  undue  in- 
fluence would  be  the  certain  result  thereof,  but  on  account  of 
the  recognition  by  them  of  corrupting  tendencies  of  such  con- 
tracts. "Lead  us  not  into  temptation"  is  the  divine  injunc- 
tion obligatory  upon  all,  and  the  declaration  of  the  courts  of 
this  country  when  contracts  of  this  character  are  presented 
to  them,  holding  them  void  because  of  this  tendency,  is  but  a 
recognition  of  the  doctrine  contained  in  this  scriptural  pre- 
cept and  its  salutary  application  to  contracts  which  might 
unduly  tempt  or  incline  men  to  improper!}'  influence  their 
fellowmen,  holding  positions  of  confidence  and  trust.  We  be- 
lieve that  the  principle  invoked  by  counsel  for  defendant  is  a 
salutary  one,  applicable  to  the  contract  here  in  question.  That 
such  a  contract  is  invalid  and  nonenforceable  is  the  conclusion 
of  a  great  majority  of  the  courts  which  have  had  occasion 
to  deal  with  it.  A  few  of  the  cases  in  which  the  question  has 
been  considered  and  passed  upon,  where,  in  our  judgment,  the 
rule  is  correctly  declared,  are  as  follows:  Woodman  v.  Innes, 
47  Kan.  26,  27  Am.  St.  Rep.  274,  27  Pac.  125.  This  case  is 
cited  approvingly  in  Harriman  on  Contracts,  see.  180;  Elk- 
hart County  Lodge  v.  Crary,  98  lud.  238,  49  Am.  Rep.  746, 
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cited  approvingly  to  sustain  one  of  the  rules  laid  down  by 
INIr.  Greenhood  in  his  work  on  Public  Policy,  p.  313;  Filson's 
Trustees  v.  Himes,  5  Pa.  452,  47  Am.  Dec.  422;  Meguire  v. 
Corwine,  101  U.  S.  108,  25  L.  ed.  899;  Providence  Tool  Co. 
V.  Norris,  2  Wall.  45,  17  L.  ed.  868;  Oscanyan  v,  Winchester 
Arms  Co.,  103  U.  S.  261,  277,  26  L.  ed.  539. 

In  the  case  of  Woodman  v.  Innes,  47  Kan.  26,  27  Am.  St. 
Rep.  274,  27  Pac.  125,  from  the  supreme  court  of  the  state 
of  Kansas,  the  court  held  in  the  syllabus  that:  '*''*  "Any  con- 
tract made  for  the  purpose  of  securing  the  location  of  a  public 
office,  such  as  a  postoffice,  in  any  certain  part  of  a  city  or  else- 
where, or  which  prevents,  or  tends  to  prevent,  the  change 
or  removal  of  such  office,  when  the  necessities  of  business  or 
the  interest  of  the  public  demand  such  change  or  removal,  is 
opposed  to  public  policy  and  Yoid,  as  tending  to  the  injury 
of  the  public  service,  and  as  subordinating  the  public  welfare 
to  individual  convenience  or  gain." 

This  case  was  similar  to  the  one  from  the  Colorado  court  of 
appeals,  and  to  the  supposed  case  put  by  counsel  for  plaintiff, 
in  that  certain  parties  whose  places  of  business  were  near  the 
location  of  the  postoffice  agreed  with  the  owner  of  a  building 
in  which  it  was  located  to  pay  him  the  rent  therefor,  provided 
the  office  was  permitted  to  remain  therein.  On  the  refusal 
to  pay  the  rent,  the  landlord  brought  an  action  to  recover 
under  the  contract.  The  supreme  court,  even  under  this  state 
of  affairs,  held:  "Under  the  allegations  of  the  petition  the 
location  of  the  postoffice  in  this  case  was  to  be  restricted  to 
one  place.  The  government  locates  onh'-  one  postoffice  in  a 
city,  and  such  office  is  a  public  one,  and  the  general  public 
has  an  interest  in  the  location  of  the  office.  Any  contract 
which  is  made  for  the  purpose  of  securing  the  location  of  such 
an  office,  or  which  prevents,  or  tends  to  prevent,  the  change  or 
removal  of  such  an  office,  when  the  necessities  of  business  or 
the  interest  of  the  public  demand  a  change  or  removal,  tends 
to  the  injury  of  the  public  service,  and  therefore  is  against 
public  policy.  Such  contracts  as  referred  to  in  the  petition 
tend  to  improperly  influence  those  engaged  in  the  public  ser- 
vice, and  also  tend  to  subordinate  the  public  welfare  to  in- 
dividual convenience  or  gain.  Parties  should  not  be  permitted 
to  make  contracts  which  induce  personal  or  private  interest 
to  overbear  public  dutv  or  public  welfare:  Elkhart  Countv 
Lodge  V.  Crary,  98  Ind.  238,  49  Am.  Rep.  746.  Counsel  for 
plaintiffs  say  that  the  written  contract  of  the  parties  is  en 
forceable,  because  it  is  not  shown  tliat  it  is  unfair,  or  that  any 
undue  influence  was  to  be  used  to  retain  the  postoffice  op 
i\lain  street.  Such  contracts  lead  to  secret,  improper  and 
corrupt  influences,  to  the  injury  of  the  [)ul)lie.  In  this  view 
we  cannot  think  it  good  policy  for  the  courts  to  (mi force  su^^.h 
contracts.     'All  agreements  for  pecuniary  considerations  to 
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control  the  business  operations  of  the  government,  or  the 
regular  administration  of  justice,  or  the  appointments  to  pub- 
lic ^^®  offices,  or  the  ordinary  course  of  legislation,  are  void 
as  against  public  policj',  without  reference  to  the  question 
whether  improper  means  are  contemplated  or  used  in  their 
execution.  The  law  looks  to  the  general  tendency  of  such 
agreements,  and  it  closes  the  door  to  temptation  by  refusing 
them  recognition  in  any  of  the  courts  of  the  country':  Provi- 
dence Tool  Co.  V.  Norris,  2  Wall.  45,  17  L.  ed.  868." 

While  we  express  no  opinion  on  the  rule  as  applied  to  the 
facts  in  that  or  a  similar  case,  owing  to  the  clash  in  the  judg- 
ment of  the  courts  thereon  and  because  the  facts  on  which 
it  is  predicated  are  not  involved  here,  yet  the  rule  thus  de- 
clared is,  in  our  judgment,  a  sound  and  salutary  one  when 
applied  to  the  facts  in  the  case  at  bar.  The  contract  here, 
it  will  be  noted,  goes  further  than  the  contract  in  the  case 
from  which  we  have  just  quoted  and  in  some  of  the  other  cases 
cited.  There  is  no  claim  that  the  plaintiff  owned  any  build- 
ing, and  was  induced  to  lease  it  at  a  nominal  rent  on  his  being 
sustained  therein  by  contributions  of  his  neighbors.  The  con- 
tract declared  on  here  seeks  to  recover  for  services  and  ex- 
penses incurred  in  procuring  the  establishment  and  the  main- 
tenance of  the  postofSce  at  a  point  certain  and  for  a  long 
period  of  time.  The  law,  recognizing  the  general  tendency 
of  such  contracts,  closes  its  doors  to  temptation  by  refusing  to 
enforce  them  or  recognize  their  validity. 

The  judgment  of  the  lower  court  is,  accordingly,  affirmed. 

All  the  justices  concur. 


Contracts  for  Services  Void  as  Against  Fuhlic  Policy  is  the  subject 
of  a  note  to  Parsons  v.  Trask,  66  Am.  Dec.  506.  As  to  the  invalidity 
of  a  contract  to  secure  the  location  of  a  postoffice  in  any  certain  part 
of  a  city  or  elsewhere,  or  which  prevents,  or  tends  to  prevent,  the 
change  or  removal  of  such  office,  when  the  necessities  of  business  or 
the  interest  of  the  public  demand  such  change  or  removal,  see  Wood- 
man T.  Innes,  47  Kan.  26,  27  Am.  St,  Rep.  274. 


SPANGLER  V.  YARBOROUGH. 

[23  Okl.  806,  101  Pac.  1107.] 

DEED  FOR  SUPPORT — Remedy  of  Grantor  by  Cancellation. — 

Abandonment  of  their  contract  by  defendants  to  support  the  plaintiff 
for  life  as  the  consideration  for  a  deed  to  land  from  plaintiii'  to  one 
of  defendants  entitled  the  grantor  to  a  cancellation  of  tlie  deed  in 
equity,  on  the  theory  that  the  conduct  of  defendants  raises  the  jire- 
siimption  of  a  fraudulent  intention  nt  the  inception  of  tlie  contract, 
an<l  that,  too,  irres|)ective  of  anv  question  of  a  remedy  at  law.  (pn. 
858,  860.) 

(Syllabus  by  the  L-ourt.) 
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T.  A.  Edwards,  for  the  plaintiffs  in  error. 

Rutherford  Brett  and  James  W.  Smith,  for  the  defendant 
in  error. 

SO''  TURNER,  J.  On  April  15.  1908,  William  H.  Yar- 
borough, defendant  in  error,  plaintiff  below,  sued  Myrtle  M. 
Spangler,  L.  B.  Spangler,  A.  C.  Spangler.  and  W.  W.  Spang- 
ler, plaintiffs  in  error,  defendants  below,  in  the  district  court 
of  Washita  county.  The  petition  states  substantially  that 
plaintiff  is  aged,  infirm,  with  mind  impaired,  and  in  poor 
health ;  that  defendants  are  his  sister  and  her  children ;  that 
on  October  24,  1905,  he  was  the  owner  of  a  certain  tract  of 
land  in  said  county,  which  was  his  homestead  and  which  he 
described;  that  by  means  of  false  and  fraudulent  promises 
and  statements  made  to  him  by  defendants,  ^^^  which  he 
relied  on,  believing  the  same  to  be  true,  he  was  induced  by 
them  to  enter  into  a  contract  to  convey  to  defendant  Myrtle 
M.  Spangler,  his  niece,  his  said  homestead,  which  he  did,  in 
consideration  of  which  defendants,  in  substance,  therein 
agreed  to  provide  him  with  a  comfortable  home  for  life,  to- 
gether with  all  necessary  food,  clothing,  and  medicines,  and 
the  use  of  a  horse  and  buggy,  and,  in  consideration  of  his  per- 
sonal property  which  he  turned  over  to  them,  to  pay  his  debts  ; 
that  as  soon  as  said  contract  was  signed  and  said  deed  deliv- 
ered defendants  assumed  an  entirely  dift'erent  attitude  toward 
him,  and  wholly  failed  to  comply  with  their  contract,  and  are 
trying  to  sell  said  land  with  a  view  to  leaving  the  country 
for  parts  unknown  and  leave  him  on  charity ;  that  he  had  no 
adequate  remedy  at  law,  and  prayed  that  said  deed  and  con- 
tract be  canceled.  After  answer  by  defendants,  in  effect 
denying  fraud,  admitting  the  execution  of  the  contract  and 
deed,  and  pleading  performance  of  the  contract  on  their  part, 
there  was  trial  to  the  court,  which  resulted  in  a  judgment  for 
plaintiff  canceling  the  deed  as  prayed,  to  reverse  which  de- 
fendants'bring  error  to  this  court. 

There  were  no  findings  of  fact  made  by  the  trial  court. 
The  evidence  discloses  that  William  H.  Yarborough,  plaintiff* 
])eIow%  at  the  time  of  the  execution  of  the  contract  and  deed 
sought  to  be  set  aside,  was  a  single  man,  living  alone  on  his 
homestead,  worth  about  three  thousand  dollars,  seventy-sevei\ 
years  old,  and  very  infirm.  That  defendant  below.  L.  B. 
Spangler,  was  his  sister,  who  lived  near  him  on  an  adjoining 
farm  owned  by  defendants,  wortfr  about  four  times  as  much. 
That  the  other  defendants  were  her  grown  children.  That, 
being  unable  to  care  for  himself,  and  afraid  to  live  alone, 
find  anxious  to  be  provided  for  during  the  remainder  of  his 
life,  he  went  to  defendants  and  entered  into  negotiations  witl; 
them,  which  resulted  in  the  making  of  the  contract  and  deed 
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sought  to  be  set  aside,  but  not  before  tearful  urgings  on  the 
part  of  his  sister.  That  as  soon  as  the  same  was  executed, 
which  was  part  of  one  and  the  same  transaction,  and  before 
its  delivery,  he  required  defendants  to  solemnly  swear  to  carry 
out  said  contract.  ***^  That  the  deed  was  then  delivered,  and 
plaintiff  moved  his  little  one-room  house  and  placed  it  near 
that  of  defendants  and  lived  there,  taking  his  meals  with  de- 
fendants. This  was  all  the  home  provided  for  him  under 
the  contract.  As  to  the  raiment  furnished  him,  the  testimony 
discloses  that  he  furnished  the  same  himself  as  a  result  of  his 
own  labor,  with  the  exception  of  a  pair  or  two  of  drawers 
furnished  him  by  defendants.  He  was  toothless,  and  com- 
plained much  of  the  food,  and  asked  to  be  permitted  to  grind 
the  meat  which  he  ate,  which  was  refused.  On  arriving  thus 
to  live,  he  turned  over  to  defendants  all  his  personal  property, 
consisting  principally  of  a  span  of  mules,  worth  some  three 
hundred  dollars,  which  were  sold  by  defendants,  and  his  debts, 
to  the  amount  of  one  hundred  and  seventy-five  dollars,  paid, 
and  the  balance  retained  by  them.  No  medicine  of  any  kind 
was  furnished  him,  although  he  was  old,  ill  and  complaining, 
but  he  was  permitted  to  use  such  as  lay  around  the  house. 
No  horse  or  buggy  was  furnished  him,  as  agreed,  and  no  pre- 
tense made  at  doing  so.  Odd  change  was  given  him  on  two 
or  three  occasions  by  one  of  defendants,  much  as  he  would 
have  thrown  a  bone  to  a  family  dog.  The  testimony  discloses 
that  defendants  wholly  failed  to  comply  with  their  contract 
from  its  inception.  Thus  matters  continued  up  to  a  short 
time  prior  to  this  suit,  at  which  time  defendants  were  making 
arrangements  to  sell  their  land  and  the  land  set  forth  in  the 
deed,  and  intended  to  do  so  and  leave  the  country,  when 
plaintiff,  fearing  that  he  might  be  deserted,  brought  this  suit 
for  the  cancellation  of  said  deed.  The  intent  of  this  whole 
transaction  is  well  characterized  by  the  following  testimony 
of  the  sister : 

"Q.  Are  you  all  trying  to  sell  out?  A.  We  made  some, 
but  not  much,  effort. 

"Q.  Was  it  your  intention  to  carry  him  with  you? 
A.     (No  answer.)  " 

Notwithstanding  the  contention  of  defendants,  in  effect, 
that  the  judgment  is  unsupported  by  the  evidence,  we  are  of 
the  opinion  that  the  evidence  justified  the  inference  indulged 
by  the  trial  court  of  an  abandonment  of  the  contract  by  de- 
fendants, one  of  whom  was  the  grantee  of  the  deed,  and  a 
fraudulent  intent  in  entering  '^^^  into  it,  and  that  the  court 
did  not  err  in  setting  the  deed  aside  on  the  ground  that  it  was 
fraudulently  obtained.  It  has  been  frequently  so  held  in  cases 
of  this  character  under  similar  circumstances.  In  McClelland 
V.  MeC'lelland.  176  111.  83.  51  X.  E.  559.  the.  court,  after  re- 
viewing the  evidence,  said:  "The  case,  therefore,  is  one  where 
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an  aged  father  and  mother  deed  to  their  son  their  homestead 
farm  in  consideration  of  his  furnishing  them  a  home  and  sup- 
port during  the  remainder  of  their  lives,  respectively.  The 
evidence  shows  that  he  did  not  keep  his  agreement  with  them 
in  this  regard,  but  treated  them  with  such  unkindness  as  to 
force  them  to  leave  their  home.  Under  the  circumstances,  it 
is  well  settled  by  the  decisions  of  this  court  that  the  bill  will 
lie  to  set  aside  the  deed  executed  for  such  a  consideration." 

And,  after  citing  Frazier  v.  Miller,  16  111.  48,  where  Miller 
and  wife  conveyed  their  real  estate  and  personal  property  to 
Frazier,  who  had  given  a  bond  to  support  them  for  life,  and 
had  failed  to  perform  his  obligation,  in  which  case  it  was 
held  that  IMiller  might  proceed  in  equity  to  have  the  same 
rescinded,  the  court,  referring  to  that  case,  said:  "The  ground 
upon  which  the  jurisdiction  of  equity  was  there  sustained  was 
that  the  circumstances  justified  the  inference  of  an  abandon- 
ment of  the  contract  by  Frazier,  and  the  presumption  of 
fraudulent  intent  in  entering  into  the  contract."  And  held 
that,  inasmuch  as  the  conduct  of  plaintiff  in  error  gave  rise  to 
the  presumption  of  an  abandonment  of  his  contract  and  a 
fraudulent  intent  in  entering  into  it,  plaintiff  was  entitled 
to  the  relief  sought,  and  affirmed  the  judgment  of  the  lower 
court. 

In  Oard  v.  Oard,  59  111.  46,  the  facts  were  that  a  father, 
upward  of  seventy  years  of  age,  induced  by  the  promises  of 
a  son  to  support  him  and  his  wife  in  comfort  during  the  re- 
mainder of  their  lives,  conveyed  his  farm  to  his  son's  wife 
and  his  personal  property  to  his  son ;  that  the  son  took  posses- 
sion of  the  farm,  and  by  his  continued  ill-treatment  in  about 
a  year  compelled  his  parents  to  leave  and  live  with  another 
child.  It  was  there  held  that  a  bill  would  lie  to  rescind  the 
contract,  and  the  case  of  Frazier  v.  IMiller,  16  111.  48,  cited 
with  approval,  the  court  saying:  ^^^  "If  the  rescission  of 
the  contract  cannot  be  referred  to  any  other  head  of  equity 
jurisdiction,  it  would  be  proper  to  presume  that  it  was  made 
in  tlie  first  instance  with  a  fraudulent  intent." 

In  Jones  v.  Neely,  72  111.  449,  where  the  facts  were  similar, 
it  was  hold  that  the  evidence  justified  the  inference  of  an 
abandonment  of  the  contract  and  of  a  fraudulent  intent  in 
entering  into  it. 

Reviewing  the  leading  ca.ses  on  the  subject,  the  court  in 
Stelihins  v.  Petty,  209  111.  294,  101  Am.  St.  Rep.  243,  70  N. 
E.  673.  says:  "It  has  been  freqviently  held  in  this  state  that 
where  a  grantor  conveys  land,  and  the  consideration  is  an 
agreement  by  the  grantee  to  support,  maintain  and  care  for 
the  grantor  during  the  remainder  of  his  or  her  natural  life, 
and  the  grantee  neglects  or  refuses  to  comply  with  the  con- 
trMci.  the  grantor  may  in  equity  have  a  decree  rescinding  the 
conlraet  and    setting    aside    the    deed    and    reinvesting:  the 
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i^rantor  with  the  title  to  the  real  estate:  Frazier  v.  TNIiller,  IG 
111.  48;  Oard  v.  Oard,  59  111.  46;  Jones  v.  Neely,  72  111.  449; 
Kusch  V.  Knsch,  143  111.  353,  32  N.  E.  267 ;  Cooper  v.  Gum, 
152  111.  471,  39  N.  E.  267;  McClelland  v.  McClelland.  176  111. 
83,  51  N.  E.  559;  Fabrice  v.  Von  der  Brelie,  190  111.  460,  60 
N.  E.  835.  A  careful  examination  of  these  cases  leads  to  the 
conclusion  that  the  intervention  of  equity  in  sur'h  cases  has 
been  sanctioned  in  this  state  on  the  theory  that  the  neglect  or 
refusal  of  the  grantee  to  comply  with  his  contract  raises  a 
presumption  that  he  did  not  intend  to  comply  with  it  in  the 
first  instance,  and  that  the  contract  was  fraudulent  in  its  in- 
ception; wherefore  a  court  of  equity  will  not  permit  him  to 
enjoy  the  conveyance  so  obtained." 

And  so  we  say  that  as  the  facts  in  this  case  justified  the 
inference  of  an  abandonment  of  the  contract  by  defendants, 
and  the  presumption  that  they  did  not  intend  to  comply  with 
it  in  the  first  instance,  and  therefore  the  contract  and  deed 
wliich  were  part  of  the  same  transaction  were  void  at  its  in- 
ception, we  are  of  the  opinion  that  the  trial  court  did  not  err 
in  decreeing  a  cancellation  of  the  deed,  and  we  shall  so  hold. 
And  that,  too.  although  it  is  contended  that,  as  the  petition 
fails  to  state  that  defendants  are  insolvent,  it  does  not  appear 
that  plaintiff  was  without  a  plain,  adequate  **^  and  complete 
remedy  at  law,  and  that  evidence  was  not  properly  receivable 
in  support  of  its  averments  over  their  objections.  In  cases  of 
fraud,  such  averment  is  unnecessary.  In  Garretson  v.  With- 
erspoon,  15  Okl.  473,  83  Pac.  415,  this  court  said:  "In  such 
a  case  the  exercise  of  equitable  jurisdiction  is  not  dependent 
upon  the  inadequacy  of  the  legal  remedy,  but  rescission  and 
cancellation  may  be  sought,  irrespective  of  any  question  of 
a  remedv  at  law :  16  Cyc.  291 ;  Hancock  Mutual  Life  Ins.  Co. 
V.  Dick,  114  ]\Iich.  337,  72  N.  W.  179,  43  L.  R.  A.  566;  Ranney 
V.   Warren,   13  Hun,   11;   Holden  v.   Hoyt,   134  Mass.   181." 

Finding  no  error  in  the  record,  the  judgment  of  the  trial 
court  is  affirmed. 

All  the  justices  concur. 


Conveyances  in  Consideration  of  the  Support  of  the  Grantor  hy  the 
Grantee  are  discussed  in  Stebbins  v.  Petty,  209  111.  291,  101  Am.  St. 
Kep.  243;  Hensan  v.  Cooksev,  237  II].  62o!i  127  Am.  St.  Bep,  345;  note 
to  Davis  V.  Davis,  130  Am,  St.  Eep.  1039. 
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SCHOOL  BOARD  DISTRICT  No.  18  v.  THOMPSON. 

[24  Okl.  1,  103  Pac.  578.] 

PARENT  AND  CHILD— Authority  and  Duties  of  Parent.— At 
common  law  the  principal  duties  of  parents  to  their  legitimate 
children  consisted  in  their  maintenance,  their  protection,  and  their 
education.  While  the  municipal  laws  took  care  to  enforce  these 
duties,  yet  it  was  presumed  that  the  natural  love  and  aflfection  im- 
planted by  Providence  in  the  breast  of  every  parent  had  done  so  more 
efl'ectually  than  any  law.  For  this  reason,  the  parent,  and  especially 
the  father,  was  vested  with  supreme  control  over  the  child,  including! 
its  education.  Except  where  modified  by  statute,  that  authority  still 
exists,      (p.   862.) 

SCHOOLS — Courses  of  Study— Rights  of  Parent.— The  school 
authorities  of  this  state  have  the  power  to  classify  and  grade  the 
scholars  in  their  respectire  districts,  and  cause  them  to  be  taught  in 
such  departments  as  they  may  deem  expedient.  They  may  also  pre- 
scribe the  courses  of  study  and  text-books  for  the  use  of  the  schools, 
and  such  reasonable  rules  and  regulations  as  they  may  think  needful. 
They  may  also  require  prompt  attendance,  respectful  deportment,  and 
diligence  in  study.  The  parent,  however,  has  a  right  to  make  a 
reasonable  selection  from  the  prescribed  course  of  study  for  his  child 
to  pursue,  and  this  selection  must  be  respected  by  the  school 
authorities,  as  the  right  of  the  parent  in  that  regard  is  superior  to 
that  of  the  school  officers  and  the  teachers,  (p.  868.) 
(Syllabi  by  the  court.) 

R.  T.  Jones,  for  the  appellants. 

J.  B.  Thompson  and  Blanton  &  Andrews,  for  the  appellees. 

^  KANE,  C.  J.  This  was  an  action  in  mandamus,  com- 
menced in  the  district  court  of  Garvin  county  by  the  defend- 
ants in  error,  to  compel  the  school  authorities  of  the  city  of 
Pauls  Valley,  in  said  county,  to  reinstate  their  children  in  the 
public  schools,  from  wiiich  they  were  expelled,  for  the  reason 
that  under  direction  of  their  parents  they  refused  to  take 
sing-ing  lessons,  which,  it  seems,  were  a  part  of  the  prescribed 
course  of  study  in  said  schools.  The  school  board  and  teach- 
ers of  the  schools  were  informed  by  the  appellees  that  they 
did  not  wish  their  children  to  take  singing  lessons,  that  they 
would  not  supply  them  with  the  necessary  singing  books  to  do 
so,  and  requested  them  to  excuse  their  children  from  this 
branch  of  the  regular  course.  The  school  authorities  refused 
to  grant  the  request  of  appellees,  and  the  appellees  refused 
•'*  to  furnish  the  singing  books,  and  the  children,  refusing  to 
participate  in  the  singing  exercises,  were  expelled.  It  is 
agreed  by  both  sides  that,  when  boiled  down,  the  only  question 
really  involved  in  this  case  is  whether  a  patron  of  the  public 
schools  may  make  a  reasonable  selection  from  a  course  of  study 
prescribed  by  the  proper  school  authorities  for  his  child  to 
pursue,  in  opposition  to  a  rule  prescribed  by  such  authorities 
requiring  the  chihl  to  take  all  the  studies  in  such  course.  The 
trial  court  decided  this  qut'stion  in  favor  of  the  appellees,  and 
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tlie  appellants,  not  being  satisfied  with  the  judgment,  bring 
the  case  to  this  court  by  petition  in  error. 

There  is  some  conflict  as  to  the  power  to  suspend  or  expel 
pupils  for  failure  to  participate  in  certain  required  studies 
or  exercises  if  the  parents  of  the  pupil  request  that  the  child 
be  excused ;  but  it  seems  to  us  that  the  weight  of  authority  and 
the  better  reasoning  sustain  the  judgment  of  the  trial  court. 
At  common  law  the  principal  duties  of  J)arents  to  their  legit- 
imate children  consisted  in  their  maintenance,  their  protec- 
tion, and  their  education.  These  duties  were  imposed  upon 
principles  of  natural  law  and  affection  laid  on  them  not  only 
by  Nature  herself,  but  by  their  own  proper  act  of  bringing 
Iheni  into  the  world.  It  is  true  the  municipal  law  took  care 
to  enforce  these  duties,  though  Providence  has  done  it  more 
effectually  than  any  law  by  implanting  in  the  breast  of  every 
j)arent  that  natural  insuperable  degree  of  affection  which  not 
even  the  deformity  of  person  or  mind,  not  even  the  wick- 
edness, ingratitude  and  rebellion  of  children,  can  totally  sup- 
press or  extinguish:  1  Lewis'  Blackstone,  sec.  447.  The 
statutes  of  Oklahoma  defining  the  relation  between  parent  and 
child  are  in  the  main  declaratory  of  the  common  law.  Section 
3763  of  Wilson's  Revised  and  Annotated  Statutes  of  1903 
provides  that  the  parent  entitled  to  the  custody  of  a  child 
must  give  him  support  and  education  suitable  to  his  circum- 
stances. Section  3769  of  Wilson's  Revised  and  Annotated 
Statutes  of  1903  provides  that:  "The  authority  of  a  parent 
ceases,  first,  upon  the  appointment  ■*  by  a  court  of  a  guardian 
of  the  person  of  the  child;  second,  upon  the  marriage  of  the 
child ;  third,  upon  its  attaining  majority." 

Section  3768  of  Wilson's  Re\ased  and  Annotated  Statutes  of 
1903  provides  that:  **The  abuse  of  parental  authority  is  the 
subject  of  judicial  cognizance  in  a  civil  action  in  the  district 
court  brought  by  the  child,  or  by  its  relatives  within  the  third 
degree,  or  by  the  officers  of  the  poor  where  the  child  resides ; 
and  when  the  abuse  is  established,  the  child  may  be  freed 
from  the  dominion  of  the  parent,  and  the  duty  of  support  and 
education  enforced." 

Counsel  for  plaintiff  in  error  states  in  his  brief  that  the 
only  law  in  this  state  that  would  seem  to  recognize  the  old 
common  law  is  to  be  found  in  the  chapter  on  parent  and  child, 
the  chapter  from  which  the  foregoing  sections  are  taken ;  but, 
he  contends,  the  old  common-law  idea  that  the  parent  has  the 
exclusive  control  over  the  education  of  the  child  has  long  since 
been  abandoned.  We  must  find  warrant  for  this  statement 
in  the  statutory  law  of  the  state  in  order  to  agree  with  counsel 
in  this  contention.  At  common  law  the  parent,  and  especially 
the  father,  was  vested  with  supreme  control  over  the  child, 
including  its  education,  and,  except  where  modified  by  statute, 
that  authority  still  exists  in  the  parent:  Board  of  Education 
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of  Cartersville  v.  Purse,  101  Ga.  422,  65  Am.  St.  Rep.  312, 
28  S.  E.  896,  41  L.  R.  A.  593.  It  is  true  that  with  the  organ- 
ization of  the  common  school  system  throughout  the  state 
statutes  have  been  passed  modifying  more  or  less  the  authority 
of  the  parent  over  the  child  in  school  matters.  Before  state- 
hood the  general  control  and  mangement  of  the  schools  of  this 
jurisdiction  was  under  the  general  supervision  and  manage- 
ment of  the  superintendent  of  public  instruction,  and  the  dis- 
trict schools  were  under  the  immediate  control  of  the  district 
school  boards.  The  district  school  boards,  in  so  far  as  the 
branches  of  study  to  be  followed  in  such  schools,  after  they 
had  complied  with  the  law  requiring  the  studying  of  certain 
branches,  might  substitute  any  other  studies  that  might  be 
determined  upon  by  them.  The  board  was  authorized  under 
the  statute  to  suspend  from  school  pupils  who  were  guilty  of 
immoral  conduct  and  continued  violation  of  the  rules  of  the 
school. 

•*  It  is  admitted  that  these  laws,  in  so  far  as  they  are  not 
repugnant  to  the  constitution  of  the  state  nor  locally  inappli- 
cable, are  still  in  force;  but  counsel  for  plaintiff  in  error 
contends  that,  no  matter  what  the  rule  may  have  been  under 
the  old  territorial  laws,  there  can  now  be  no  doubt  that  under 
sections  308,  311,  312,  313,  and  314,  Bunn's  Annotated  Con- 
stitution, the  management  of  the  public  schools  is  absolutely 
turned  over  to  the  legislature  of  the  state,  and  that  the 
compulsory  education  clause  of  the  constitution  absolutely 
destroys  the  old  common-law  doctrine  that  the  parent  had  the 
entire  control  over  the  education  of  his  child,  and  that  the 
uniform  text-book  law  of  the  state  absolutely  places  the  course 
of  study  that  is  to  be  used  in  all  the  public  schools  in  this 
state  in  the  hands  of  a  text-book  commission.  The  sections  of 
the  constitution  referred  to  by  counsel  provide:  (1)  That  the 
legislature  shall  establish  and  maintain  a  system  of  free  pub- 
lic schools  wherein  all  the  children  of  the  state  may  be  edu- 
cated; (2)  that  it  shall  provide  for  the  compulsory  attendance 
at  some  public  or  other  school,  unless  other  means  of  educa- 
tion are  provided,  of  all  the  children  in  the  state  who  are 
sound  in  mind  and  body,  beween  the  ages  of  eight  and  sixteen 
years,  for  at  least  three  months  in  each  year;  (3)  that  the 
sujjervision  of  instruction  in  the  public  schools  shall  be  vested 
in  a  board  of  education,  whose  powers  and  duties  shall  be 
prescribed  by  law;  and  (4)  that  the  legislature  shall  provide 
a  uniform  system  of  text-books  for  the  common  schools  of  the 
state.  To  our  mind  the  right  o^  the  board  of  education  to 
prescribe  the  course  of  study  and  designate  the  text-books 
to  be  used  does  not  carry  with  it  the  absolute  power  to  require 
the  pupils  to  study  all  of  the  branches  prescribed  in  the 
course  in  opposition  to  the  parents'  reasonable  wishes  in  rela- 
tion to  some  of  them. 
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In  Morrow  v.  Wood,  35  Wis.  59,  17  Am.  Rep.  471,  Mr.  Jus- 
tice Cole,  in  discussing  a  similar  proposition,  says:  "It  is  un- 
reasonable to  suppose  any  scholar  who  attends  school  can  or 
will  study  all  the  branches  taught  in  them.  From  the  nature 
of  the  case  some  choice  must  be  made,  and  some  discretion 
be  exercised  as  to  the  studies  which  the  different  pupils 
*  shall  pursue.  The  parent  is  quite  as  likely  to  make  a  wise 
and  judicious  selection  as  the  teacher." 

It  is  no  argument  in  favor  of  limiting  the  common-law 
authority  and  control  of  parents  over  their  children  to  say 
that  the  exercise  of  such  power  may  result  disastrously  to  the 
proper  discipline,  efficiency,  and  well-being  of  the  schools. 
It  is  to  be  presumed  that  a  normal  reasonable  man  will  exer- 
cise such  authority  in  a  reasonable  way.  In  Morrow  v.  Wood, 
35  Wis.  59,  17  Am.  Rep.  471,  Mr.  Justice  Cole,  upon  this 
proposition,  says:  "We  do  not  intend  to  lay  down  any  rule 
which  will  interfere  with  any  reasonable  regulation  adopted 
for  the  management  and  government  of  the  public  schools  or 
which  will  operate  against  their  efficiency  and  usefulness. 
Certain  studies  are  required  to  be  taught  in  the  public  schools 
b}'  statute.  The  rights  of  one  pupil  must  be  so  exercised,  un- 
doubtedly, as  not  to  prejudice  the  equal  rights  of  others ;  but 
the  parent  has  the  right  to  make  a  reasonable  selection  from 
the  prescribed  studies  for  his  child  to  pursue,  and  this  cannot 

possibly  conflict  with  the  equal  rights  of  other  pupils 

And  how  it  will  result  disastrously  to  the  proper  discipline, 
efficiency,  and  well-being  of  the  common  schools  to  concede 
this  paramount  right  to  the  parent  to  make  a  reasonable 
choice  from  the  studies  in  the  prescribed  course  which  his 
child  shall  pursue,  is  a  proposition  we  cannot  understand. 
The  counsel  for  the  plaintiff  so  insist  in  their  argument,  but, 
as  we  think,  without  warrant  for  the  position." 

In  State  v.  School  District  No.  1,  31  Neb.  552,  48  N.  W.  393, 
tlie  supreme  court  of  Nebraska  had  the  same  question  before 
it.  Mr.  Justice  Maxwell,  who  wrote  the  opinion  of  the  court, 
used  the  following  language:  "Now,  who  is  to  determine  what 
studies  she  shall  pursue  in  school?  A  teacher  who  has  a  mere 
temporary  interest  in  her  welfare,  or  her  father,  who  may 
reasonably  be  supposed  to  be  desirous  of  pursuing  such  course 
as  will  best  promote  the  happiness  of  his  child?  The  father 
certainly  possesses  superior  opportunities  of  knowint;  the 
physical  and  mental  capabilities  of  his  child.  It  may  be  ap- 
parent that  all  the  prescribed  course  of  studies  is  more  tlian 
the  strength  of  the  child  can  undergo;  or  he  may  be  desirous, 
as  is  frequently  the  case,  that  his  child  while  attending  school 
should  also  take  lessons  in  music,  painting,  etc.,  from  ''  pri- 
vate teachers.  This  he  has  a  right  to  do.  The  right  of  the 
parent,  therefore,  to  determine  what  studies  his  child  shall 
pursue  is  paramount  to    that    of    the    trustees    or    teacher. 
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Schools  are  provided  by  the  public  in  which  prescribed 
branches  are  taught,  which  are  free  to  all  within  the  district 
between  certain  ages ;  but  no  pupil  attending  the  school  can 
be  compelled  to  study  any  prescribed  branch  against  the  pro- 
test of  the  parent  that  the  child  shall  not  study  such  branch, 
and  any  rule  or  regulation  that  requires  the  pupil  to  continue 
such  studies  is  arbitrary  and  unreasonable.  There  is  no  good 
reason  why  the  failure  of  one  or  more  pupils  to  study  one  or 
more  prescribed  branches  should  result  disastrously  to  the 
proper  discipline,  efficiency,  and  well-being  of  the  school. 
Such  pupils  are  not  idle,  but  merely  devoting  their  attention 
to  other  branches;  and  so  long  as  the  failure  of  the  students, 
thus  excepted,  to  study  all  the  branches  of  the  prescribed 
course  does  not  prejudice  the  equal  rights  of  other  students, 
there  is  no  cause  for  complaint." 

The  same  question  M^as  also  decided  by  the  supreme  court 
of  Illinois  in  the  case  of  Trustees  of  Schools  v.  People,  87  111. 
303,  29  Am.  Rep.  55.  In  that  case  Mr.  Chief  Justice  Schol- 
field,  who  delivered  the  opinion  of  the  court,  says:  "But  no 
attempt  has  hitherto  been  made  in  this  state  to  deny,  by  law, 
all  control  by  the  parent  over  the  education  of  his  -child. 
Upon  the  contrary,  the  policy  of  our  law  has  •ever  been  to 
recognize  the  right  of  the  parent  to  determine  to  what  extent 
his  child  shall  be  educated,  during  minority,  presuming  that 
his  natural  affections  and  superior  opportunities  of  knowing 
the  physical  and  mental  capabilities  and  future  prospects  of 
his  child  will  insure  the  adoption  of  that  course  which  will 
most  effectually  promote  the  child's  welfare.  The  policy  of 
the  school  law  is  only  to  withdraw  from  the  parent  the  right 
to  select  the  branches  to  be  studied  by  the  child,  to  the  extent 
that  the  exercise  of  that  right  would  interfere  with  the  .system 
of  instruction  prescribed  for  the  school,  and  its  efficiency  in 
imparting  education  to  all  entitled  to  share  in  its  benefits. 
No  particular  branch  of  study  is  compulsory  upon  those  who 
attend  schools;  but  schools  are  simply  provided  by  the  public 
in  which  prescribed  branches  are  taught,  which  are  free  to  all 
within  the  district  between  certain  ages.  In  most  primary 
schools  it  would  be  both  absurd  and  impracticable  to  require 
every  pupil  to  pursue  the  same  study  at  the  same  time. 
*  Discrimination  and  preference  between  different  branches 
of  study,  until  some  degree  of  advancement  is  attained,  is 
inevitable,  and,  afterward,  a  due  regard  for  the  interest  of 
the  child  will  always  require  it,  in  greater  or  less  degree.  It 
is  not  claimed  that  every  pupil  attending  high  school  must 
pursue  every  study  taught  therein,  and  manifestly,  in  the 
absence  of  legislation  expressly  reciuiring  this,  a  regulation  to 
that  effect  would  be  regarded  as  arbitrary  and  unreasonable, 
and   could   not  therefore  receive  the  sanction  of  the  courts. 

Am.  St.  Rep.,  Vol.  138 — 55 
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Conceding  that  all  the  branches  of  study  decided  to  be  taught 
in  the  school  shall  not  necessarily  be  pursued  by  every  pupil, 
we  are  unable  to  perceive  how  it  can,  in  any  wise,  prejudice 
the  school,  if  one  branch  rather  than  another  be  omitted  from 
the  course  of  study  of  a  particular  pupil." 

Further,  upon  the  same  question,  the  learned  chief  justice 
says:  "It  is  possible  that  a  father  ma}'^  have  very  satisfactory 
reasons  for  having  his  son  perfected  in  certain  branches  of 
education  to  the  entire  exclusion  of  others;  and  so  long  as,  in 
exercising  his  parental  authority  in  making  the  selection  of 
the  branches  he  shall  pursue,  none  others  are  aifeeted,  it  can 
be  of  no  practical  concern  to  those  having  the  public  schools 
in  charge." 

The  foregoing  cases,  it  seems  to  us,  state  the  true  rule,  and 
there  are  no  provisions  in  our  constitutions  or  laws  that  make 
it  inexpedient  to  apply  it  here.  Our  laws  pertaining  to  the 
school  system  of  the  state  are  so  framed  that  the  parent  may 
exercise  the  fullest  authority  over  the  child  without  in  any 
wise  impairing  the  efficiency  of  the  system.  The  only  decided 
departure  from  the  common-law  rule  is  the  section  of  our 
constitution  providing  for  the  compulsory  attendance  at  some 
public  or  other  school,  unless  other  means  of  education  are 
provided,  of  all  the  children  of  the  state  who  are  sound  in 
mind  and  body,  between  the  ages  of  eight  and  sixteen  years, 
for  at  least  three  months  in  each  year.  Blackstone  saj's  that 
the  greatest  duty  of  parents  to  their  children  is  that  of  giving 
them  an  education  suitable  to  their  station  in  life;  a  duty 
pointed  out  by  reason,  and  of  far  the  greatest  importance  of 
any.  But  this  duty  at  common  law  was  not  compulsory ;  the 
common  law  presuming  that  the  natural  love  and  affection  of 
the  parents  for  their  children  would  impel  them  to  faithfully 
perform  this  ®  duty,  and  deeming  it  punishment  enough  to 
leave  the  parent,  w^ho  neglects  the  instruction  of  his  family, 
to  labor  under  those  griefs  and  inconveniences  which  his 
family,  so  uninstructed,  will  be  sure  to  bring  upon  him :  Lewis' 
Blackstone,  bk.  1,  sec.  451.  Our  constitution  provides  for  com- 
pulsory education ;  but  it  leaves  the  parents  free,  to  a  great 
extent,  to  select  the  course  of  study.  They  may  send  their 
I'hildren  to  public  schools  and  require  them  to  take  such  of 
the  studies  prescribed  by  the  rules  as  will  not  interfere  with 
the  efficiency  or  discipline  of  the  schools,  or  they  may  with- 
draw them  entirely  from  the  public  schools  and  send  them  to 
private  schools,  or  provide  for  them  other  means  of  education. 

Under  our  form  of  government,  and  at  common  law,  the 
home  is  considered  the  keystone  of  the  governmental  struc- 
ture. In  this  empire  parents  rule  supreme  durin-j  the  minor- 
ity of  their  children.  After  speaking  of  the  power  of  parents 
over  their  children  under  the  civil  law.  Jud^e  Blackstone.  in 
his  Commentaries,  speaking  of  the  corresponding  power  under 
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the  common  law,  says:  "The  power  of  a  parent  by  our 
English  laws  is  much  more  moderate,  but  still  sufficient  to 
keep  the  child  in  order  and  obedience.  He  may  lawfully  cor- 
rect his  child,  being  under  age,  in  a  reasonable  manner,  for 
this  is  for  the  benefit  of  his  education.  The  consent  or  concur- 
rence of  the  parent  to  the  marriage  of  his  child  under  age 
was  also  directed  by  our  ancient  law  to  be  obtained ;  but  now 
it  is  absolutely  necessary,  for  without  it  the  contract  is  void. 
And  this  also  is  another  means,  which  the  law  has  put  into 
the  parent's  hands,  in  order  the  better  to  discharge  his  duty": 
Lewis'  Blackstone,  bk.  1,  sees.  452,  453. 

Again,  in  section  453,  the  learned  commentator  says:  "The 
legal  power  of  a  father — for  a  mother,  as  such,  is  entitled  to 
no  power,  but  only  to  reverence  and  respect — the  power  of 
a  father,  I  say,  over  the  persons  of  his  children,  ceases  at  the 
age  of  twenty-one,  for  they  are  then  enfranchised  by  arriving 
at  years  of  discretion,  or  that  point  which  the  law  has  estab- 
lished, as  some  must  necessarily  be  established,  when  the 
empire  of  the  father,  or  other  guardian,  gives  place  to  the 
empire  of  reason.  Yet,  till  that  age  arrives,  this  empire  of  the 
father  continues  even  after  his  death,  for  he  may  by  his  will 
appoint  a  guardian  to  his  children.  He  may  also  delegate 
part  of  his  parental  authority,  ^®  during  his  life,  to  the 
tutor  or  schoolmaster  of  his  child,  who  is  then  in  loco  parentis, 
and  has  such  a  portion  of  the  power  of  the  parent  committed 
to  his  charge,  viz.,  that  of  restraint  and  correction,  as  may  be 
necessary  to  answer  the  purposes  for  which  he  is  employed." 

It  is  clear  that  neither  the  statute  nor  common  law  gives 
to  the  teacher  or  school  officers  the  exclusive  authority  they 
claim  in  this  case  over  the  children  of  the  patrons  of  the 
l)ublic  schools,  unless  they  get  it  upon  the  theory  that  the 
mere  act  of  sending  the  children  to  school  amounts  to  a  dele- 
gation of  the  parental  authority  which  the  law  of  the  land 
places  in  the  hands  of  the  parent;  but  this  contention  is  fully 
answered  by  Mr.  Justice  Cole  in  Morrow  v.  Wood.  35  Wis. 
59,  17  Am.  Rep.  471.  "Whence."  asked  the  learned  justice, 
".  .  .  .  did  the  teacher  derive  this  exclusive  and  paramount 
authority  over  the  child,  and  the  right  to  direct  his  studies 
contrary  to  the  wish  of  the  father?  It  seems  to  us  it  is  idle 
to  say  the  parent,  by  sending  his  child  to  school,  impliedly 
clothes  the  teacher  with  that  power,  in  a  case  where  the  parent 
expressly  reserves  the  right  to  himself,  and  refuses  to  submit 
to  the  judgment  of  the  teacher  the  question  as  to  what  studies 
his  boy  should  pursue." 

We  have  made  careful  examination  of  the  authorities 
directly  in  point  on  the  question  presented  by  the  record  here, 
and  have  found  that  the  courts  of  last  resort  of  four  states 
have  passed  s(inarely  upon  it.  Three  of  the  states — Illinois, 
Nebraska,   and  Wisconsin — sustain  our  views.     A   case  from 
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Indiana  (State  v.  Webber,  108  Ind.  31,  58  Am.  Rep.  30,  8  N. 
E.  708),  seems  to  take  the  contrary  view.  Mr.  Chief  Justice 
Howk,  who  delivered  the  opinion  of  the  court  in  State  v. 
Webber,  based  his  opinion  upon  the  fact  that  the  parent  did 
not  assigrn  any  cause  or  reason  why  his  son  should  not  par- 
ticipate in  the  musical  studies  and  exercises  of  the  high 
school,  and  that,  therefore,  it  may  be  fairly  assumed  that  he 
had  none.  We  believe  the  presumption  ought  to  be  the  other 
way.  There  are  certain  virtues  that  may  safely  be  attributed 
to  the  generality  of  mankind,  among  which  are  love  of  country 
and  love  of  offspring.  The  perpetuation  of  the  **  public 
school  system  of  the  state  is  probably  as  dear  to  the  defend- 
ants in  error  as  it  is  to  the  plaintiffs  in  error,  and  their 
interest  in  its  efficiency,  discipline  and  course  of  study  as 
deep.  They  undoubtedly  approve  of  the  entire  curriculum, 
except  the  singing  lessons.  We  think  it  would  be  a  reversal 
of  the  natural  order  of  things  to  presume  that  a  parent  would 
arbitrarily  and  without  cause  or  reason  insist  on  dictating  the 
course  of  study  of  his  child  in  opposition  to  the  course  estab- 
lished by  the  school  authorities.  A  better  rule,  we  think,  would 
be  to  presume,  in  the  absence  of  proof  to  the  contrary,  that  the 
request  of  the  parent  was  reasonable  and  just,  to  the  best 
interest  of  the  child,  and  not  detrimental  to  the  discipline  and 
efficiency  of  the  school.  The  school  authorities  of  the  state 
have  the  power  to  classify  and  grade  the  scholars  in  their 
respective  districts,  and  cause  them  to  be  taught  in  such  de- 
partments as  they  may  deem  expedient.  They  may  also  pre- 
scribe the  courses  of  study  and  text-books  for  the  use  of  the 
schools,  and  such  rea.sonable  rules  and  regulations  as  they  may 
think  needful.  They  may  also  require  prompt  attendance, 
respectful  deportment,  and  diligence  in  study.  The  parent, 
however,  has  a  right  to  make  a  reasonable  selection  from  the 
prescribed  course  of  study  for  his  child  to  pursue,  and  this 
selection  must  be  respected  by  the  school  authorities,  as  the 
right  of  the  parent  in  that  regard  is  superior  to  that  of  the 
school  officers  and  the  teachers. 

Counsel  for  plaintiff  in  error  has  cited  several  other  cases 
to  support  his  contention ;  but  the  ones  we  have  heretofore 
noticed  are  all  that,  to  our  mind,  are  directly  in  point.  Dona- 
hoe  V.  Richards,  38  Me.  376,  was  a  case  where  a  pupil  was 
expelled  for  noncompliance  with  a  rule  requiring  a  scholar 
to  take  part  in  Bible  exercises,  although  the  pupil  was  willing 
to  read  from  the  "Douay"  version.  The  parent  brouglit  an 
action  on  the  case  for  such  expulsion.  It  was  held :  That  the 
parent  could  not  recover,  as  there  was  no  act  done  by  which 
the  ability  of  the  child  to  render  service  was  diminished ; 
that  the  school  was  for  the  benefit  ^^  and  instruction  of  the 
pupil;  that,  if  pupil's  rights  have  been  violated,  she  alone  was 
entitled  to  compensation. 
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Another  case  often  cited  in  support  of  the  contention  of 
appellant  is  Spiller  v.  Wobum,  12  Allen,  127.  In  that  case 
it  was  held  that  damages  could  not  be  recovered  where  a  pupil 
was  expelled  from  a  public  school  for  refusing  to  comply  with 
a  regulation  requiring  the  pupils  to  bow  their  heads  in  morn- 
ing praj-er  exercises,  unless  the  parent  of  the  pupil  should 
request  that  such  pupil  be  excused  therefrom.  The  parent 
declined  to  make  any  request  and  directed  the  child  not  to 
obey  the  rule.  It  was  held  that  the  regulation  was  a  reason- 
able one  in  the  interest  of  quiet  and  decorum,  and  did  not 
infringe  on  the  religious  liberty  of  the  pupil. 

It  would  serve  no  good  purpose  to  note  further  this  line  of 
decisions.  They  are  so  different  from  the  case  at  bar  that 
they  are  valueless  as  authority  upon  the  exact  question  in- 
volved. The  difference  between  that  class  of  cases  and  the 
case  at  bar  is  illustrated  by  McCormick  v.  Burt,  95  111.  263, 
35  Am.  Rep.  163,  one  of  the  states  followed  by  us  in  this 
opinion.  In  that  case  it  was  held  that  the  expulsion  of  a 
pupil  for  nonobservance  of  a  rule  requiring  pupils  to  lay 
aside  their  books  during  the  opening  exercise  while  the  Bible 
is  being  read  did  not  authorize  an  action  on  the  case  for 
damages,  where  there  was  no  allegation  that  the  suspension 
was  either  wantonly  or  maliciously  done.  In  this  school  no 
one  was  required  to  be  present  at  such  exercises  unless  he 
chose  to  do  so ;  but  the  pupil  insisted  that  the  rule  interfered 
with  the  religious  convictions  of  himself  and  his  father. 
None  of  this  class  of  cases  touch  the  identical  question  in- 
volved in  the  case  at  bar,  although  the  relation  of  parent  and 
child  in  school  matters  and  the  powers  and  duties  of  the  school 
authorities  are  discussed  generally. 

We  believe  the  court  below  reached  the  right  conclusion, 
and  its  judgment  is  therefore  affirmed. 

All  the  justices  concur. 


A  Parent  may  Control  the  Education  of  His  Child  and  may  direct 
that  he  shall  not  study  geography  or  grammar:  Morrow  v.  Wood,  35 
Wis.  59,  17  Am.  Eep.  471;  Trustees  v.  People,  87  III.  303,  29  Am.  Eep. 
55.  If  a  candidate  for  admission  to  a  free  public  high  school  passes 
a  satisfactory  examination  in  all  the  required  branches  except 
grammar,  and  is  refused  admission  on  account  of  that  deficiency,  and 
his  father  does  not  wish  him  to  study  grammar,  mandamus  will  lie  to 
compel  his  admission  to  study  the  other  branches:  Trustees  v.  People, 
87  111.  303,  29  Am.  Rep.  55.  But  that  mandamus  will  not  lie  to  compel 
the  school  authorities  to  readmit  a  pupil  who  has  been  suspended  for 
disobeying  a  rule  requiring  him  to  employ  a  stated  period  of  time  in 
the  stutly  and  practice  of  music,  and  to  provide  himself  with  a  certain 
book  therefor,  see  State  v.  Webber,  108  Ind.  31,  58  Am.  Rep.  30.  See, 
in  this  connection,  the  note  to  Billard  v.  Board  of  Education,  Hi5 
Am.  St.  Rep.  151,  on  religious  anil  sectarian  teaching  in  the  public 
schools.  As  to  causes  for  which  children  may  be  excluded  from  the 
public  schools,  see  note  to  lioaid  of  Education  v.  Purse,  65  Am.  St.. 
Eep.  330. 
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KANSAS    CITr,    MEXICO    AND    ORIENT    RAILWAY 

COMPANY  V.  SHUTT. 

[24  Okl.  96,  104  Pac.  51.] 

ASSIGNMENT— Cause    of    Action    for   Burning   Property.— A 

cause  of  action  in  favor  of  the  owner  of  personalty,  on  account  of  the 
wrongful  destruction  of  such  property  by  fire,  against  the  wrongdoer, 
is  not  assignable,     (p.  874.) 

ASSIGNMENT— Cause  of  Action  for  Converting  Property. — 
A  cause  of  action  in  favor  of  the  owner  of  personalty,  against  a  party 
wrongfully  taking  and  converting  the  same  to  his  use,  is  assignable, 
(p.  874.) 

INSURANCE — Subrogation— Ifoss  Caused  by  Third  Person.— 

Where  an  insurance  company  pays  to  the  assured  a  loss  occasioned 
by  the  wrong  of  a  third  party,  and  the  value  of  the  property  destroyed 
by  the  fire  exceeds  the  amount  paid  by  the  insurance  company,  the 
assured  may  bring  an  action  in  his  own  name  against  the  wrongdoer, 
and  recover  the  full  amount  of  the  loss.     (pp.  875,  876.) 

ACTION — Divisibility  of  Action  for  Tort. — An  action  for  a 
tort,  or  based  upon  a  wrongful  act,  is  single  and  indivisible,  and  gives 
rise  to  but  one  liability,     (p.  875.) 

APPEAL — Misjoinder  of  Parties  or  Causes  of  Action. — The 
question  of  misjoinder  of  parties,  or  of  causes  of  action,  or  of  defect 
■of  parties,  must  be  properly  taken  advantage  of  in  apt  time  in  the 
trial  court,  or  the  same  will  be  treated  as  waived  in  the  supreme 
court,     (p.  876.) 

(Syllabi  by  the  court.) 

John  A.  Eaton  and  Dudley  W.  Eaton,  for  the  plaintiff  in 
error. 

W.  M.  Keith  and  Harris  &  Harris,  for  the  defendant  in 
error. 

»''  WILLIAMS,  J.  On  the  twenty-sixth  day  of  December, 
1903,  the  defendant  in  error,  Franklin  Shutt,  and  the  St.  Paul 
Fire  and  Marine  Insurance  Company,  as  plaintiffs,  began  in 
the  district  court  of  Woods  county,  Oklahoma  Territory,  an 
action  against  the  plaintiff  in  error,  the  Kansas  City,  Mexico 
and  Orient  Railway  Company,  as  defendant,  declaring  on  an 
action  for  damages  on  account  of  the  alleged  destruction  of 
a  barn,  grain  and  other  property  of  said  Franklin  Shutt,  by 
a  fire  negligently  set  out  from  a  locomotive  engine  by  the  em- 
ployees of  said  defendant.  It  is  further  alleged  that  on  the 
twentieth  day  of  July,  A.  D.  1903,  at  the  time  said  loss  oc- 
curred, an  insurance  policy  issued  by  said  insurance  company 
in  favor  of  said  Shutt  was  in  force  covering  said  property; 
that  said  insurance  company  adjusted  said  fire  loss,  and  paid 
to  said  Shutt  as  a  result  of  said  adjustment  the  sum  of  $275.11 
in  settlement  thereof;  that  said  Shutt,  in  consideration  of  said 
sum  of  money  paid  in  settlement  of  said  fire  loss,  assigned 
and  set  over  to  said  St.  Paul  Fire  and  Marine  Insurance  Com- 
pany all  right  to  recovery  to  the  extent  of  such  payment  for 
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the  loss  sustained  thereby.  On  the  eleventh  day  of  February, 
1904,  the  defendant  demurred  to  the  petition  on  the  grounds: 
(1)  Defect  of  parties  plaintiff;  (2)  misjoinder  of  causes  of 
action;  (3)  facts  stated  did  not  constitute  a  cause  of  action. 
On  April  25,  1904,  said  demurrer  as  to  the  insurance  com- 
pany was  sustained,  exceptions  being  saved  and  overruled  as 
to  said  Franklin  Shutt,  and  exceptions  saved.  On  the  thir- 
teenth day  of  May,  1904,  the  defendant  answered  by  a  general 
denial  and  pleading  contributory  negligence. 

On  October  27,  1904,  the  plaintiff  Franklin  Shutt  filed  an 
amended  petition  in  his  name,  not  joining  the  insurance  com- 
I>any,  the  same  as  the  original  petition ;  with  the  exception 
that  he  declared  for  damages  in  the  sum  of  $612.50,  and  also 
for  an  additional  sum  of  $100  as  attorney's  fees.  On  Novem- 
ber 21,  1904,  ***  defendant  filed  a  motion  to  dismiss,  on  the 
ground  of  a  departure  from  the  original  action,  which  does 
not  appear  from  the  record  to  have  been  acted  upon.  On 
June  1,  1905,  the  defendant  filed  its  answer  to  the  amended 
petition,  consisting  of  a  general  denial  and  pleading  contribu- 
tory negligence.  On  the  same  day  the  plaintiff  filed  his 
reply.  Trial  was  had,  and  verdict  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $231.74.  On  motion  for  a  new  trial 
the  verdict  was  set  aside. 

By  order  of  court  the  action  was  reinstated  as  to  the  St. 
Paul  Fire  and  Marine  Insurance  Company,  and  a  second 
amended  petition  was  allowed  to  be  filed,  and  on  November 
28,  1905,  such  petition  was  filed  in  behalf  of  said  Franklin 
Shutt  and  the  St.  Paul  Fire  and  Marine  Insurance  Company 
;mainst  said  defendant,  declaring  for  damages  in  the  sum  of 
.^612.50  and  $100  attorney's  fees.  On  January  1,  1906,  de- 
fendant filed  its  motion  to  require  the  plaintiffs  to  separately 
state  and  number  the  different  causes  of  action  stated  in  the 
second  amended  complaint. 

On  the  third  day  of  May,  1906,  the  third  amended  petition 
was  filed,  being  styled  "Franklin  Shutt  and  the  St.  Paul  Fire 
and  ^Marine  Insurance  Company,  a  Corporation,  Plaintiff,  v. 
Kansas  City,  Mexico  and  Orient  Railway  Company,  De- 
fendant." a  portion  of  which  recites:  "Now  comes  the 
above-named  plaintiff  Franklin  Shutt,  and  by  leave  of  court 
heretofore  granted,  files  this  his  amended  petition  in  the  above- 
entitled  action,  and  for  cause  of  action  against  the  above- 
named  defendant  alleges,"  etc.,  and  closes  with  the  prayer: 
"Wherefore  said  plaintiff  demands  judgment  in  his  favor 
and  against  the  said  defendant^for  the  sum  of  $612.50,  to- 
gether with  $100  attorney  fees,  and  the  costs  of  this  suit," 
etc.  On  May  15,  1906.  the  defendant  filed  its  answer,  con- 
sisting of  a  general  denial  and  plea  of  contributory  negligence, 
and  tiiat  said  cause  of  action  had  for  value  been  transferred 
to  said  insurance  company  prior  to  the  institution  of  the  ac- 
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tion,  and  that  the  plaintiff  was  not  the  real  party  in  interest. 
On  December  4,  1906,  reply  was  filed,  and  the  cause  was  tried 
on  the  issues  joined  before  a  jury  on  the  sixth  day  of  De- 
cember, 1906,  and  verdict  rendered  ®®  in  favor  of  the  plain- 
tiff for  $571.61.  A  motion  for  a  new  trial  was  filed  in  due 
time,  and  overruled. 

Exhibit  "C,"  attached  to  the  original  petition  in  this  case, 
which  purports  to  be  a  copy  of  the  original,  is  in  words  and 
figures  as  follows : 

"The  St.  Paul  Fire  &  Marine  Insurance  Company  having 
paid  to  me  this  day  the  sum  of  two  hundred  seventy-five  & 
11/100  dollars  in  settlement  of  any  claim  against  said  com- 
pany for  loss  by  fire  occasioned  by  spark  from  a  passing  loco- 
motive on  the  Kansas  City,  Mexico  &  Orient  R.  R.  I  hereby 
assign  and  set  over  to  the  said  St.  Paul  Fire  &  Marine  Insur- 
ance Company  all  my  right  of  recovery,  to  the  extent  of  such 
payment,  for  loss  resulting  therefrom. 

"(Signed)     FRANKLIN    SHUTT." 

On  cross-examination  of  the  plaintiff  Franklin  Shutt,  the 
original  petition,  together  with  the  exhibits  thereto  attached, 
was  offered  in  evidence,  to  which  the  plaintiff  objected  as 
being  incompetent,  irrelevant  and  immaterial,  and  not  proper 
cross-examination,  and  not  being  the  petition  upon  which  the 
trial  of  the  case  was  being  had,  and  not  binding  upon  the 
plaintiff  in  that  trial,  which  objection  was  sustained,  excep- 
tions being  saved.  The  witness  then  was  asked  if  at  any  time 
he  had  executed  an  assignment  of  his  rights,  as  against  the 
defendant,  to  the  St.  Paul  Fire  and  Marine  Insurance  Com- 
pany, to  which  the  plaintiff  objected,  for  the  reason  that  it 
was  incompetent,  etc.,  and  further,  that  it  was  not  the  best 
evidence,  which  objection  was  overruled,  and  the  witness  an- 
swered that  he  had,  so  far  as  their  money  covered  the  dam- 
ages. The  witness  stated  that  he  did  not  know  where  the 
original  assignment  that  he  had  executed  was,  and  there  was 
no  predicate  laid  for  the  introduction  of  secondary  evidence 
of  its  contents. 

^^^  In  this  case  the  alleged  assignment  to  the  insurance 
company  purported  to  cover  only  that  portion  of  the  loss  paid 
the  assured   (assignor)  by  the  assurer. 

Section  4224  (Code  Civ.  Proc,  sec.  26),  "Wilson's  Revised 
and  Annotated  Statutes  of  Oklahoma  of  1903,  was  borrowed 
from  Kansas:  Sec.  4103  (Code  Civ.  Proc,  sec.  26),  Kan. 
Gen.  Stats.  1889  (Kan.  Gen.  Stats.  1868,  c.  80,  sec.  26).  At 
the  time  said  section  was  adopted  by  the  legislature  of  Okla- 
homa Territory,  section  4516,  General  Statutes  of  Kansas  of 
1889  (Code  Civ.  Proc,  sec.  420),  provided:  "In  addition  to 
the  causes  of  action  which  survive  at  common  law,  causes  of 
action  for  mesne  profits,  or  for  an  injury  to  the  person,  or  to 
real  or  personal  estate,  or  for  any  deceit  or  fraud,  shall  also 
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survive;  and  that  the  action  may  be  brought,  notwithstanding 
'the  death  of  the  person  entitled  or  liable  to  the  same":  Kan. 
Gen.  Stats.  1868,  e.  80,  sec.  420.  See,  also,  section  4609  (Code 
Civ.  Proc,  sec.  411),  Wilson's  Revised  and  Annotated  Statutes 
of  1903.  Section  4226  (Code  Civ.  Proc,  sec.  28),  Wilson's 
Revised  and  Annotated  Statutes  of  Oklahoma  of  1903,  was 
also  taken  from  Kansas:  Sec.  4105  (Code  Civ.  Proc,  sec.  28), 
Kan.  Gen.  Stats.  1889  (Kan.  Gen.  Stats.  1868,  c.  80,  sec.  28). 
^^*  In  the  case  of  Kansas  Midland  Ry.  Co.  v.  Brehm,  54 
Kan.  755,  39  Pac.  690,  which  involved  the  assignment  under 
said  statute  of  right  of  action  against  a  party  for  wrongfully 
destroying  property  by  fire,  the  court  said:  "The  general  doc- 
trine, both  at  law  and  in  equity,  is  that  the  right  of  action 
for  a  pure  tort  is  not  the  subject  of  assignment.  This  rule 
has  been  changed  to  some  extent  by  statute,  and  the  provisions 
with  reference  to  what  choses  in  action  will  survive  or  abate 
by  the  death  of  either  or  both  of  the  parties  have  been  held 
to  modify  this  rule,  so  that  everything  which  survives  and  can 
be  transmitted  to  the  executor  or  administrator  of  the  as- 
signor, in  case  of  death,  is  assignable :  Smith  v.  New  York  etc. 
R.  R.  Co.,  28  Barb.  605,  and  cases  cited.  Sections  420  and 
421  of  our  code  (Wilson's  Revised  and  Annotated  Statutes  of 
1903,  sees.  4618,  4619)  prescribe  what  actions  may  survive 
to  the  personal  representatives  of  the  party  in  case  of  his 
death,  and  if  these  provisions  stood  alone,  it  might,  perhaps, 
be  said  that  the  legislature  intended  to  modify  the  common- 
law  rule  so  that  all  rights  of  action  which  survive  might  pass 
by  assignment.  Such  provisions  have  been  held  to  have  the 
effect  in  other  states.  We  have  another  provision,  however, 
adopted  at  the  same  time,  which  clearly  indicated  a  legislative 
intent  to  restrict  the  assignment  of  choses  in  action  to  those 
arising  out  of  contract.  In  section  26  of  the  code  (section 
4224)  it  is  provided  that  'every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as  otherwise 
provided  in  section  28 ;  but  this  section  shall  not  be  deemed 
to  authorize  the  assignment  of  a  thing  in  action  not  arising 
out  of  contract. '  Evidently  this  provision  recognizes  the  limi- 
tation  which  existed  at  common  law  when  the  code  was 
adopted,  and,  inferentially  at  least,  provides  that  a  chose  in 
action  arising  out  of  a  pure  tort  is  not  assignable.  To  meet 
the  objection  that  a  right  of  action  arising  out  of  torts  of  tliis 
character  is  not  assignable,  defendant  in  error  relies  upon 
Stewart  v.  Balderston,  10  Kan.  131.  While  some  of  the  lan- 
guage of  the  opinion  in  that  case  might  seem  to  warrant  the 
view  taken  by  the  defendant  in  error,  it  is  manifest  that  the 
case  cannot  be  regarded  as  an  authority  that  a  right  of  action 
arising  out  of  a  tort  is  assignable.  The  subject  matter  of  that 
action  was  a  claim  for  money  wrongfully  taken;  but,  as  the 
l>arty  injured  in  such  a  case  can  waive  the  tort  and  sue  us 
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upon  an  implied  contract  (Challiss  v.  "Wylie,  35  Kan.  506,  11 
Pac.  438),  and  as  there  was  an  implied  agreement  to  pay  the 
money,  it  was  treated  as  a  ***^  chose  in  action  arising  out  of 
a  contract,  and  was  therefore  assignable.  Shortly  afterward 
the  same  subject  was  under  consideration,  when  it  was  said: 
*At  common  law  no  chose  in  action  was  negotiable,  or  even 
assignable.  In  equity  every  chose  in  action,  except  a  tort, 
was  assignable ;  but  it  was  assignable  subject  to  all  equities 
that  might  be  set  up  against  it.  Under  our  statutes  every 
chose  in  action  is  assignable  except  a  tort,  the  same  as  it  was 
in  equity:  Code  Civ.  Proc,  sec.  26';  McCrum  v.  Corby,  11 
Kan.  464,  470." 

It  may  be  insisted  that  section  4163  (chapter  65,  article  6, 
section  146),  "Wilson's  Revised  and  Annotated  Statutes  of 
1903,  which  provides  that:  "A  thing  in  action  arising  out 
of  the  violation  of  a  right  of  property  or  out  of  an  obligation 
may  be  transferred  by  the  owner.  Upon  the  death  of  the 
owner,  it  passes  to  his  personal  representatives,  except  where, 
in  the  case  provided  by  law,  it  passes  to  his  devisees  or  suc- 
cessors in  office" — renders  an  action,  growing  out  of  a  tort 
pure  and  simple,  assignable.  But  when  we  consider  said 
section  in  connection  with  the  provisions  of  section  4224, 
supra,  wherein  it  is  provided  that  said  section  shall  not  be 
deemed  to  authorize  the  assignment  of  a  thing  in  action  not 
arising  out  of  a  contract,  such  contention  seems  to  be  ill- 
founded,  especially  in  the  light  of  the  case  of  the  Kansas 
Midland  Ry.  Co.  v.  Brehm,  54  Kan.  755,  39  Pac.  690.  These 
two  sections  are  construed  together,  and,  section  4224  being 
taken  from  Kansas,  the  decisions  of  the  supreme  court  of  that 
state  construing  said  section,  even  after  its  adoption  here, 
should  at  least  be  persuasive.  We  conclude  that  an  action 
growing  out  of  a  tort  pure  and  simple,  like  the  one  involved 
in  this  case — the  destruction  of  property  by  fire  alleged  to 
have  been  wrongfully  set  out — is  not  assignable.  We  take  it 
that  section  4163,  supra,  in  view  of  sections  4224  and  4609, 
supra,  covers  actions  growing  out  of  contracts,  or  arising  out 
of  violations  of  rights  of  property,  where  such  violation  par- 
takes, not  only  of  the  nature  of  a  tort,  but  also  of  an  implied 
contract,  being  in  the  nature  of  assumpsit,  as,  for  instance, 
the  unlawful  taking  and  conversion  of  money  or  of  other  per- 
sonalty to  one's  use,  as  in  the  case  of  Stewart  v.  Balderston, 
10  Kan.  131,  which  was  an  action  based  on  a  claim  for  money 
wrongfully  taken  and  '*^^  converted.  The  right  of  action 
growing  out  of  this  character  of  torts  not  being  assignable, 
under  this  assignment  the  insurance  company  could  not  have 
maintained  an  action  in  its  own  name  on  said  assignment. 
Such  an  action  on  such  assignment  would  have  to  be  brought 
in  the  name  of  the  assignor  for  the  use  and  benefit  of  the 
assignee. 
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In  the  case  of  Kansas  City  etc.  R.  Co.  v.  Blaker,  68  Kan. 
244,  75  Pac.  71,  64  L.  R.  A.  81,  1  Ann.  Cas.  883,  the  court 
said:  "It  is  contended  here  that  the  evidence  did  not  establish 
a  riofht  of  action  in  B.  F.  Blaker  &  Co.,  and  that  the  court 
erred  in  not  sustaining  the  railroad  company's  demurrer  to 
the  evidence.  The  fact  that  the  insurance  company  was  not 
a  party  plaintiff  is  the  principal  ground  of  this  contention. 
The  claim  is  that,  as  the  insurance  company  had  paid  the 
greater  part  of  the  loss,  it  was  a  proper  party,  and,  in  fact, 
the  only  real  party  in  interest  in  the  result  of  the  action. 
This  question  has  already  received  the  consideration  of  the 
court,  and  sanction  has  been  given  to  the  rule  that  where  the 
value  of  the  property  destroyed  exceeds  the  insurance  money 
paid,  the  action  must  be  brought  in  the  name  of  the  owner, 
and  not  in  the  name  of  the  insurance  company:  Atchison  etc. 
R.  R.  Co.  V.  Home  Ins.  Co.,  59  Kan.  432,  53  Pac.  459.  The 
rule  proceeds  on  the  theory  that  the  insured  sustains  toward 
the  insurer  the  relation  of  trustee,  and  is  well  supported  by 
the  authorities :  Norwich  Union  Fire  Ins.  Co.  v.  Standard  Oil 
Co.,  59  Fed.  984,  8  C.  C.  A.  433 ;  Aetna  Ins.  Co.  v.  Hannibal  & 
St.  Joseph  R.  R.  Co.,  3  Dill.  1,  Fed.  Cas.  No.  96;  London 
Assur.  Co.  V.  Sainsbury,  3  Doug.  245 ;  Rockingham  Mut.  Fire 
Ins.  Co.  V.  Bosher,  39  Me.  253,  63  Am.  Dec.  618;  Hart  v. 
Western  R.  R.  Corp.,  13  Met.  99,  46  Am.  Dec.  719 ;  Connecti- 
cut Mutual  Life  Ins.  Co.  v.  New  York  etc.  R.  R.  Co.,  25  Conn. 
265,  65  Am.  Dec.  571;  St.  Louis  etc.  Ry.  Co.  v.  Commercial 
Ins.  Co.,  139  U.  S.  223,  11  Sup.  Ct.  Rep.  554,  35  L.  ed.  154; 
]\Iarine  Ins.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  41  Fed.  643.  The 
rule  stated  is  applicable  here,  as  the  value  of  the  property 
destroyed  exceeded  the  amount  paid  by  the  insurance  com- 
pany. In  addition  to  the  rule  of  law  which  holds  the  insured 
in  such  cases  chargeable  as  trustee,  there  was  a  specific  agree- 
ment between  the  insured  and  the  insurance  company  that  the 
former  should  act  and  account  in  the  capacity  of  a  trustee 
for  the  insurance  company,  and  the  *****  recovery  would 
necessarily  conclude  both  parties,  and  effectively  bar  any 
other  or  further  recovery  against  the  railroad  company  for 
the  loss." 

In  this  case  the  alleged  assignment  to  the  insurance  com- 
pany covered  only  that  portion  of  the  total  loss  as  was  paid 
to  the  assignor  by  the  insurance  company.  It  is  well  settled 
that  the  wrongful  act  by  the  defendant  company  in  the  burn- 
ing of  the  barn,  etc.,  was  single  and  indivisible,  and  gives  rise 
to  but  one  liabilitv :  Aetna  Ins.  Co.  v.  Hannibal  &  St.  Joseph 
R.  Co.,  3  Dill.  1,  Fed.  Cas.  No.  96 ;  Hesser  v.  Johnson,  13  Okl. 
53,  74  Pac.  320.  See,  also,  Chicago  etc.  R.  Co.  v.  Pullman 
S.  C.  Co.,  139  U.  S.  79,  11  Sup.  Ct.  Rep.  490,  35  L.  ed^  97; 
Pennsylvania  R.  Co.  v.  Manheim  Ins.  Co.,  56  Fed.  301;  South- 
ern Bell  Telephone  Co.  v.  Watts,  m  Fed.  460.  13  C.  C.  A. 
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579 ;  Sun  Mut.  Fire  Ins.  Co.  v.  Mississippi  Valley  Co.,  5  Mc- 
Crary,  477,  17  Fed.  919 ;  In  re  Harris,  57  Fed.  243,  6  C.  C.  A. 
320;  Hall  V.  Nashville  &  C.  R.  R.  Co.,  13  Wall.  367,  20  L.  ed. 
594.  Hence,  it  appears  that  in  any  event,  whether  as  as- 
signor of  the  alleged  claim  or  whether  as  subrogated  to  the 
rights  of  the  assured,  the  plaintiff  Franklin  Shutt  was  a 
proper  party  plaintiff.  As  the  assured,  he  was  the  trustee 
for  the  assurer  for  whatever  amount  was  paid  by  it  to  him 
under  said  policy.  With  the  matter  of  adjustment  or  settle- 
ment between  them  the  defendant  had  no  concern.  If  the 
assurer  did  not  elect  to  intervene  and  have  the  amount 
awarded  to  it  in  that  action,  but  preferred  to  await  the  result 
of  the  action,  relying  upon  an  accounting  with  the  assured 
as  to  its  subrogated  rights,  that  could  not  prejudice  the  plain- 
tiff in  error.  Further,  if  the  assured  executed  the  assign- 
ment as  alleged,  he  was  a  proper  party  to  prosecute  the  suit 
for  himself,  and  also  for  the  use  and  benefit  of  the  insurance 
company,  as  the  action  was  single  and  indivisible,  not  being 
separable. 

The  defendant  in  its  answer  insisted  that  the  entire  action 
had  been  assigned.  There  was  no  evidence  offered  to  that 
effect.  The  only  attempt  made  tended  to  show  an  assign- 
ment pro  tanto,  but  in  no  event  is  the  plaintiff  in  error  in  an 
attitude  to  complain.  When  the  original  petition  was  filed, 
the  plaintiff  Franklin  ^^^  Shutt  and  the  St.  Paul  Fire  and 
Marine  Insurance  Company  were  joined  as  plaintiffs.  De- 
fendant then  insisted  that  there  was  a  defect  of  parties  plain- 
tiff, which  contention  was  sustained.  In  the  last  amended 
petition  the  insurance  company  is  joined  in  the  caption  as  a 
coplaintiff  with  Franklin  Shutt  and  the  relief  prayed  for  is 
solely  in  behalf  of  Franklin  Shutt.  Under  any  contingency 
the  plaintiff  Franklin  Shutt  is  a  proper  plaintiff  to  recover 
in  this  action,  and,  the  insurance  company  being  joined 
therein,  under  the  record  in  this  case  the  plaintiff'  in  error 
is  amply  protected.  The  insurance  company  will  not  be 
heard  in  any  other  tribunal,  in  any  other  action,  to  complain 
against  the  plaintiff  in  error.  It  is  of  no  consequence  to  it  as 
to  what  settlement  may  be  made  between  the  insurance  com- 
pany and  the  plaintiff  Franklin  Shutt.  The  in.surance  com- 
pany was  joined  in  the  caption  of  the  petition  with  the  plain- 
tiff Franklin  Shutt,  and  there  is  no  question  raised,  either 
by  motion,  demurrer,  or  answer,  as  to  the  last-amended  peti- 
tion in  regard  to  misjoinder  of  parties  or  causes  of  action, 
or  of  defect  of  parties.  Such  question,  not  so  taken  ad- 
vantage of  in  apt  time,  is  waived:  Choctaw  etc.  R.  Co.  v.  Bur- 
gess, 21  Okl.  653,  97  Pac.  271. 

There  appearing  no  error  in  the  record  prejudicial  to  the 
rights  of  plaintiff"  in  error,  the  judgment  of  the  lower  court 
is  affirmed. 
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Kane,  C.  J.,  and  Playes  and  Turner,  JJ.,  concur;  Dunn,  J., 
who,  having  been  of  counsel  in  the  lower  court,  did  not  sit. 


A  Cause  of  Action  for  a  Personal  Tort  is  not  Assignahle  before  judg- 
ment: Boogren  v.  St.  Paul  City  Ry.  Co.,  96  Minn.  51,  114  Am.  St. 
Rep.  691.  Mere  personal  torts  that  die  with  the  party  are  not  assign- 
able: Slauson  v.  Schwacher,  4  Wash.  783,  31  Am.  St.  Rep.  948.  For 
other  cases  concerning  the  assignability  of  a  right  of  action  for  a 
tort,  see  Ex  parte  Hiers,  67  S.  C.  108,  100  Am.  St.  Rep.  713,  and 
cases  cited  in  the  cross-reference  note  thereto. 

The  Eight  of  an  Insurer  to  Subrogation  is  discussed  in  the  notes  to 
American  Bonding  Co.  v.  National  etc.  Bank,  99  Am.  St.  Rep.  504; 
Mobile  Ins.  Co.  v.  Columbia  etc.  R.  R.  Co.,  44  Am.  St.  Rep.  731;  and 
in  the  subsequent  cases  of  Greenwich  Ins.  Co.  v.  Louisville  etc.  R.  R. 
Co.,  112  Ky.  598,  99  Am.  St,  Rep.  313;  Baker  v.  Monumental  Sav.  etc. 
Assn.,  58  W.  Va.  408,  112  Am.  St.  Rep.  996.  An  insurer,  after  paying 
a  loss  incurred  by  the  assured,  is  subrogated  to  all  the  rights  of  the 
assured  against  the  person  or  corporation  whose  indivisible  tortious 
act  has  caused  the  loss;  and  the  proper  mode  of  enforcing  such  right 
of  subrogation  is  by  an  action  in  the  name  of  the  assured  for  the 
benefit  of  the  insurer:  Mobile  Ins.  Co.  v.  Columbia  etc.  R.  R.  Co.,  41 
S.  C.  408,  44  Am.  St.  Rep.  725;  Hart  v.  Western  R.  R.  Co.,  13  Met.  99, 
46  Am.  Dec.  719.  In  this  connection,  see  Rockingham  Mut,  F.  Ins, 
Co.  V.  Bosher,  39  Me.  253,  63  Am.  Dec.  618;  Connecticut  etc.  Ins,  Co. 
V.  New  York  etc.  R.  R.  Co.,  25  Conn.  265,  65  Am.  Dec.  571, 

A  Single  Tort  Gives  Only  One  Cause  of  Action,  which  cannot  be  split 
in  order  that  separate  suits  may  be  brought  for  the  various  parts  of 
what  constitutes  but  one  demand:  Wheeler  Sav.  Bank  r,  Tracey,  141 
Mo.  252,  64  Am.  St,  Rep.  505. 

A  Question  not  Passed  upon  Below  will  not  be  Considered  on  Appeal: 
Farmers'  etc.  Ins.  Co.  v.  Dabney,  62  Neb.  213,  97  Am.  St.  Rep.  624; 
Williamson  v.  Eastern  Bldg.  etc,  Assn.,  54  S.  C.  582,  71  Am.  St,  Rep, 
822;  Ashmead  v.  Reynolds,  134  Ind.  139,  39  Am,  St,  Rep.  238. 


SHANHOLTZER  v.  THOMPSON. 

[24  Okl.  198,  103  Pac,  595,] 

AFFIDAVIT — ^Validity  Where  Notary  is  Affiant's  Attorney. — 
An  affidavit  filed  in  a  case,  executed  before  a  notary  public  who  is 
attorney  of  record  appearing  for  the  party  offering  the  same,  is  void- 
able, and  on  being  assailed  for  this  reason,  in  the  absence  of  a  re- 
quest for  amendment,  where  such  a  course  is  permissible,  should  be 
held  void.     (p.  878.) 

AFFIDAVIT— Necessity  of  Stating  Facts  Positively. — An  affi- 
davit to  be  used  as  evidence  should  state  facts  positively,  and  not 
merely  upon  belief,      (p.  879.) 

DEFAULT  JUDGMENT— Absence  of  Proof  of  Service,— A 
judgment  entered  by  default,  where  there  is  no  proof  of  service  of 
suuiinnns.  wlien  assailed  by  the  defendant  for  this  reason,  should  be 
set  aside  and  leave  given  defendant  to  plead,     (p.  879,) 

(Syllabi  by  the  court.)  '' 
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W.  J.  Campbell,  for  the  plaintiff  in  error. 
Tillotson  &  Elliott,  for  the  defendants  in  error. 

»»»  DUNN,  J.  January  24,  1908,  defendants  in  error,  as 
plaintiffs,  filed  their  petition  in  the  district  court  of  Nowata 
county,  against  plaintiff  in  error,  P.  H.  Shanholtzer.  The 
record  shows  that  on  the  same  day  summons  was  issued,  but 
that  the  same  was  never  returned  showing  service.  On  March 
6,  1908,  there  was  filed  in  the  office  of  the  clerk  of  the  district 
court  an  affidavit  by  the  clerk  showing  that  on  the  twenty- 
fourth  day  of  January,  1908,  on  a  praecipe  duly  filed,  sum- 
mons was  issued  under  the  seal  of  the  court  to  the  sheriff  of 
the  county ;  also,  an  affidavit  by  the  sheriff  of  the  county  that 
he  directed  one  of  his  deputies  to  make  service  of  this  sum- 
mons; also,  an  affidavit  on  the  part  of  said  deputy  that  he 
executed  the  summons  by  serving  a  copy  of  the  same  on  the 
defendant,  that  the  original  of  said  summons  had  been  mis- 
placed, that  the  whereabouts  of  the  same  was  unknown  to 
him,  and  that  he  had  never  made  return  of  the  summons, 
but  that  the  same  had  been  duly  and  properly  served  ac- 
cordi!)g  to  law.  All  of  these  different  affidavits  were  verified 
as  correct  upon  the  belief  of  the  parties  making  them,  and 
were  sworn  to  before  Thomas  E.  Elliott,  who  was  a  notary 
public,  and  who  was  appearing  as  one  of  the  attorneys  of 
record  for  the  plaintiffs.  Upon  this  showing  of  service  upon 
the  defendant,  and  in  the  absence  of  any  answer,  demurrer, 
motion  or  other  plea  or  appearance,  the  court  entered  judg- 
ment in  favor  of  plaintiffs  and  against  defendant.  On  the 
same  day  that  these  affidavits  were  filed  and  judgment  ren- 
dered there  was  filed  on  the  part  of  counsel  for  defendant 
two  motions;  one  to  strike  from  the  files  in  the  cause  the  affi- 
davits mentioned,  for  the  reason  that  they  were  subscribed 
and  sworn  to  before  one  ^^^  of  the  attorneys  in  the  cause, 
and,  second,  a  motion  to  vacate  the  judgment  and  allow  de- 
fendant an  opportunity  to  plead  on  the  ground  of  irregu- 
larity in  the  obtaining  of  the  said  judgment.  These  motions 
were  by  the  court  overruled,  exceptions  saved,  and  from  which 
action  defendant  has  brought  the  case  to  this  court  by  petition 
in  error  and  case-made,  praying  a  reversal  thereof. 

The  statutes  of  Kansas  in  reference  to  the  right  of  an  at- 
torney of  a  party  in  an  action  to  take  affidavits  therein  at 
bis  instance,  as  notary  public,  are  the  same  as  ours,  and  the 
question  has  been  passed  upon  by  the  supreme  court  of  that 
Mate  in  a  number  of  cases,  several  of  which  are  as  follows: 
Tootle  v.  Smith,  34  Kan.  27,  7  Pac.  577;  Swearingen  v. 
Howser,  37  Kan.  126.  14  Pac.  436;  Schoen  v.  Sunderland,  39 
Kan.  758,  18  Pac.  918.  Under  these  authorities  the  motion 
made  by  counsel  for  defendant  should  have  been  sustained. 
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Moreover,  it  will  be  observed  that  the  affidavits  were  made 
merely  upon  the  belief  of  the  different  parties.  The  supreme 
court  of  the  state  of  Kansas  in  the  case  of  Thompson  v. 
Higginbotham,  18  Kan.  42,  said:  "An  affidavit  to  be  used  as 
evidence  should  state  facts  positively,  and  not  merely  upon 
belief."  Justice  Brewer,  who  wrote  the  opinion  for  the 
court,  said  that  such  an  affidavit  proves  nothing,  except 
affiant's  belief.  The  foregoing  comment  is  equally  true  of  the 
affidavits  in  the  case  at  bar,  and  hence  there  was  no  evidence 
whatever  before  the  court  of  any  proof  of  service  of  sum- 
mons. This  being  true,  no  judgment  should  have  been  en- 
tered, but,  having  been,  it  should  have  been  annulled  and 
set  a,side  on  defendant's  motion. 

The  judgment  of  the  lower  court  is  accordingly  reversed, 
and  the  case  remanded,  with  instructions  to  set  aside  the  judg- 
ment heretofore  entered  and  grant  defendant  the  statutory 
time  for  pleading. 

Hayes,  Turner  and  Williams,  J  J.,  concur;  Kane,  C.  J., 
absent  and  not  sitting. 


An  Affidavit  on  Information  and  Belief  is  Sufficient  wher»  the  facts 
sworn  to  are  necessarily  matters  of  information  and  belief:  Leigh  v. 
Green,  64  Neb.  533,  101  Am.  St.  Rep.  592. 

Judgment  hy  Default  Without  Legal  Evidence  of  Service  of  Summons: 
Lawrence  v.  Stone,  160  Ala.  382,  135  Am.  St.  Kep.  105,  and  cases  cited 
in  the  cross-reference  note  thereto. 


HALES  V.  ZANDER. 

[24  Okl.  246,  103  Pac.  669.] 

CHATTEL  MORTGAGE — Proper  County  in  Which  to  Record. 

Under  Wilson's  Revised  and  Annotated  Statutes  of  1903,  section  3578. 
providing  for  the  filing  of  mortgages  in  the  county  where  the  prop- 
erty "is  at  such  time  situated,"  a  mortgage  of  mules  which  were 
taken  by  the  mortgagor  by  consent  of  the  mortgagee  into  Indian 
Territory  is  properly  recordable  in  the  county  in  which  the  mules 
were  at  the  time  the  mortgage  was  executed,  and  not  in  Indian  Ter- 
ritory, where  they  were  subsequently  taken,  and,  such  mortgage  not 
being  there  recorded,  is  void  as  to  subsequent  attaching  creditors  of 
the  mortgagor,     (p.  882.) 

(Syllabus  by  the  court.) 

Everest  &  Smith  and  C.  M.  Thorp,  for  the  plaintiff  in  error. 

A.  J.  Morris,  for  the  defendants  in  error. 

2^»  TURNER.    J.     On    January    27,  1907.  W.   T.  Hnlos, 
plaintiff  in  error,   plaintiff    below,  sued  A.  Zander,  F.    \V. 
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Schultz  and  J.  S.  Thompson,  defendants  in  error,  defendants 
below,  in  the  district  court  of  Caddo  county  in  replevin  for 
four  head  of  mules,  alleging  special  ownership  therein  by 
virtue  of  a  chattel  mortgage  executed  and  delivered  to  him 
by  W.  H.  Walls  on  June  8,  1905,  to  secure  a  debt  of  seventeen 
hundred  and  fifty  dollars.  Defendants  justified  under  a  writ 
of  ^^'^  attachment,  subsequently  sued  out  and  levied  on  the 
propert}^  at  the  instance  of  creditors  of  said  Walls.  There 
was  trial  to  a  jury,  which  resulted  in  judgment  for  defend- 
ants, to  reverse  which  plaintiff  brings  the  case  here. 

At  the  time  the  mortgage  was  executed,  plaintiff  lived  in 
Oklahoma  City.  Walls  lived  in  Coalgate,  in.  the  sixteenth  re- 
cording district  in  Indian  Territory.  On  said  date  Walls 
came  to  Oklahoma  City,  bought  the  mules  in  question  of  plain- 
tiff, then  and  there  executed  and  delivered  to  him  the  mort- 
gage in  question,  which  not  only  covered  said  mules  then 
located  in  Oklahoma  City,  but  also  other  personal  property 
belonging  to  Walls  located  at  Coalgate.  Said  mortgage  was 
never  filed  for  record  in  Oklahoma,  but  next  day  was  filed  for 
record  in  the  office  of  the  clerk  of  the  United  Statas  court  in 
the  Indian  Territory,  southern  district,  at  Ada,  who  was  also 
cx-officio  recorder  of  said  sixteenth  recording  district.  The 
property  was  subsequently  taken  by  Walls  into  Caddo  county, 
where  it  was  attached,  as  stated,  and  the  only  question  for  us 
to  determine  is  whether  the  mortgage  is  void  as  against  said 
attaching  creditors.  The  trial  court  held  that  it  was,  and 
therein  we  see  no  error. 

Wilson's  Revised  and  Annotated  Statutes  of  1903,  section 
3578,  provides:  "A  mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor,  subsequent  purchasers, 
and  encumbrancers  of  the  property  in  good  faith,  for  value, 
unless  the  original  or  an  authenticated  copy  thereof,  be  filed 
by  depositing  the  same  in  the  office  of  the  register  of  deeds 
of  the  county  where  the  property  mortgaged,  or  any  part 
thereof,  is  at  such  time  situated." 

"At  such  time"  refers  to  the  time  of  execution  of  the  mort- 
gage, and  required  it  to  be  filed  in  Oklahoma  county,  where 
the  property  was  situated  at  the  time  it  was  executed,  and 
not  in  the  sixteenth  recording  district  in  Indian  Territory, 
where  it  was  afterward  taken,  and  where  it  was  located  at 
the  time  the  mortgage  was  there  filed,  as  stated.  Jones  on 
Chattel  ^Mortgages,  fifth  edition,  section  251,  says:  "  .  .  .  . 
It  is  the  county  where  the  property  is  at  the  time  the  mort- 
gage is  executed  which  determines  the  place  of  ^^**  record 
under  a  statute  providing  that  a  mortgage  shall  be  recorded 
in  the  county  where  the  property  is  located.  It  is  the  plain 
iiit<'nt  of  such  a  statute  that  the  filing  should  be  in  the  town- 
shi{)  where  the  property  is  at  the  time  of  the  execution  and 
delivery   of  the  mortgage,   and  not  in  some   other  township 
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or  city  to  which  the  property  may  be  removed  after  such 
execution  and  delivery";  citing  Yund  v.  First  Nat.  Bank  of 
Shawnee,  14  Wyo.  81,  82  Pac.  6;  Greenville  Nat.  Bank  v. 
Evans-Snvder-Buel  Co.,  9  Okl.  353,  60  Pac.  249 ;  First  Nat. 
Bank  v.  Weed.  89  Mich.  357,  50  N.  W.  864;  Stirk  v.  Hamilton, 
83  Me.  524,  22  Atl.  391. 

In  Greenville  Nat.  Bank  v.  Evans-Snyder-Buel  Co.,  9  Okl. 
353,  60  Pac.  249,  the  court  said  of  this  statute  that  it  "only 
provides  for  the  filing  of  the  mortgages  on  property  which  is 
loeated  within  the  territory  at  the  time  of  the  execution  of 
the  mortgage." 

In  Yund  v.  First  Nat.  Bank  of  Shawnee,  14  Wyo.  81,  82 
Pac.  6,  the  court,  in  construing  this  statute,  speaking  of  those 
mortgages,  said:  "The  first  mortgage,  having  been  filed  where 
the  property  was  situated  at  the  time  it  was  executed  and 
while  the  property  remained  there,  became  a  valid  lien  as 
against  the  creditors  of  the  mortgagor  in  Oklahoma.  The 
second  mortgage  was  not  filed  until  some  time  after  the  prop- 
erty covered  by  it  had  been  removed  from  Oklahoma,  and 
it  is  now  contended  by  counsel  for  plaintiff  that  for  that  rea- 
son it  never  became  a  lien  on  the  property.  This  contention 
must  be  sustained.  The  mortgage  was  void  as  against  cred- 
itors of  the  mortgagor  in  Oklahoma,  unless  filed,  and,  not 
being  filed  before  the  property  was  removed  to  the  Indian 
Territory,  it  went  there  free  of  any  lien  as  to  creditors,  and 
The  subsequent  filing  in  Oklahoma  could  create  no  lien  upon 
it  in  a  foreign  jurisdiction.  The  third  mortgage  never  be- 
came a  lien  as  against  creditors,  because  not  filed  where  the 
property  was  situated  at  the  time  it  was  executed." 

And  in  First  Nat.  Bank  v.  Weed,  89  Mich.  357,  50  N.  W. 
8'')4.  in  construing  the  language  of  a  statute  providing  for  the 
filing  of  chattel  mortgages  in  the  office  of  the  clerk  of  the 
town  or  township  "where  the  property  is,"  it  is  said:  "It  is 
])l:iin  that  it  is  the  intent  of  the  statute  that  the  filing 
-^•*  should  be  in  the  township  or  city  where  the  property  is 
at  the  time  of  the  execution  and  delivery  of  the  mortgage,  and 
not  in  some  other  township  or  city  to  which  the  property  may 
be  removed  after  such  execution  and  delivery." 

In  Mum  ford  v.  Harris,  8  Colo.  App.  51,  44  Pac.  772,  in 
construing  Mills'  Annotated  Statutes,  section  387,  which  pro- 
vides for  the  recording  of  mortgages  in  the  county  where 
the  property  "shall"  be  situated,  the  court  held  that  the 
mortgage  of  cattle  which  are  to  be  taken  by  the  mortgagor 
to  some  other  county  was  properly  recorded  in  the  county 
in  which  the  cattle  were  at  the  time  the  mortgage  was  exe- 
cuted, and  not  the  county  to  which  they  were  subsequently 
taken. 

Tlit're  i.s  no  room  to  speculate  on  the  force  and  effect /)f  this 
m(»rtg.ii:e  being  filed   for    record  in  the  sixteenth  recording 
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district  of  the  Indian  Territory,  to  which  place  the  property 
was  removed  after  its  execution  by  consent  of  the  mortgagee. 
We  think  it  sufficient  to  say  that  the  same  was  nil,  for  the 
reason  that  the  mortgage  statute  of  Arkansas  then  in  force 
in  the  Indian  Territory  did  not  permit  the  filing  of  a  chattel 
mortgage  in  that  jurisdiction  executed  in  another  territory 
on  property  located  there,  but  referred  to  mortgages  on  prop- 
erty located  within  said  territory  at  the  time  of  their  execu- 
tion. Said  statute  provided  (Mansfield's  Digest,  sec.  4742)  : 
"All  mortgages,  whether  for  real  or  personal  estate,  shall  be 
proved,  or  acknowledged  in  the  same  manner  that  deeds  for 
the  conveyance  of  real  estate  are  now  required  by  law  to  be 
proved  or  acknowledged;  and  when  so  proved  and  acknowl- 
edged shall  be  recorded — if  for  lands,  in  the  county  or  coun- 
ties, in  which  the  lands  lie,  and  if  for  personal  property,  in 
the  county  in  which  the  mortgagor  resides."  Which  was  bj' 
the  act  of  Congress  approved  February  1,  1897  (29  Stat.  510, 
c.  136),  amended  so  as  to  add  thereto:  "Provided,  that  if  the 
mortgagor  is  a  nonresident  of  the  Indian  Territory  the  mort- 
gage shall  be  recorded  in  the  judicial  district  in  which  the 
property  is  situated  at  the  time  the  mortgage  is  executed." 

It  follows  that,  as  the  mortgage  was  executed  outside  of  said 
territory  on  property  not  located  therein,  and  as  there  Mas  no 
^^®  statutory  provision  authorizing  a  removal  of  said  prop- 
erty into  said  territory  and  the  filing  of  said  mortgage  therein, 
said  filing  added  nothing  thereto.  This  was  so  expressly  held 
in  Greenville  Nat.  Bank  v.  Evans-Snyder-Buel  Co.,  9  Okl. 
353,  60  Pac.  249.  In  that  case  the  cattle  were  located  in  the 
Chickasaw  Nation,  and  the  mortgages  executed  and  delivered 
and  duly  filed  for  record  there.  The  cattle  were  afterward 
moved  to  a  pasture  in  the  Kiowa  reservation,  in  Oklahoma 
Territory,  and  there  attached.  In  passing  the  court  in  effect 
held  that  the  mortgages,  being  in  conformity  to  the  laws  of 
the  lex  loci  contractus,  were  valid  and  subsisting  securities 
capable  of  being  enforced  elsewhere,  and  that  the  mortgagees 
lost  no  right  by  failing  to  have  them  filed  in  Canadian  county. 

We  are  therefore  of  opinion  that  as  plaintiff  gained  noth- 
ing by  filing  his  mortgage  in  the  sixteenth  recording  district, 
aiid  that  to  preserve  his  lien  it  was  properly  filable  in  Okla- 
homa county  before  the  mules  were  shipped  out,  that  the  same 
was  void  as  to  these  attaching  creditors,  and  for  that  reason 
the  judgment  of  the  trial  court  is  affirmed. 

All  the  justices  concur. 


The  Effect  of  Failure  to  Execute  and  Becord  Chattel  Mortgages  as 
prescribed  by  statute  is  the  subject  of  a  note  to  People  v.  Burns,  137 
Am.  St.  Rep.  471. 

A  Cholfel  Mortgage  Exenttrd  and  Recorded  tn  One  Slate  is  not  con- 
structive notice  to  purchasers  or  attaching  creditors  of  property  covered 
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by  it,  but  situated  in  another  state  at  the  time  of  the  execution  of  the 
mortgage:  Aultman  etc.  Mach.  Co.  v.  Kennedy,  114  Iowa,  444,  89  Am. 
St.  Rep.  373.  And  the  removal  to  another  state  of  mortgaged  chattels 
by  the  mortgagor  subjects  them  to  attachment  by  his  creditors  in  th© 
state  to  which  they  are  removed,  though  the  mortgage  was  duly  re- 
corded in  the  state  where  it  was  given,  and  the  goods  were  removed 
without  the  knowledge  or  consent  of  the  mortgagee:  Corbett  v.  Little- 
field,  84  Mich.  30,  22  Am.  St.  Rep.  681.  A  chattel  mortgage  executed 
and  recorded  in  another  state,  embracing  property  then  there  but  after- 
ward removed  to  Tennessee,  is  not  entitled  to  registration  in  the  latter 
state  so  as  to  give  the  mortgagee,  on  the  ground  of  constructive  notice, 
priority  over  the  lien  of  resident  attaching  creditors  of  the  mortgagor: 
Synder  ▼.  Yates,  112  Tenn.  309,  106  Am.  St.  Rep.  941. 


PULS  V.  HORNBECK. 

[24  Okl.  288,  103  Pac.  665.] 

SAItES — Caveat  Emptor — Cattle  Infected  With  Fever  Ticks. — 

A  vendor,  who  sells  cattle  at  a  sound  price,  knowing  that  they  have 
Texas  fever  ticks  on  them,  or  any  other  infection  affecting  their 
value  for  the  purpose  for  which  they  are  bought,  the  infection  not 
being  easily  detected  by  those  having  had  no  experience  with  it,  and 
who  does  not  disclose  such  knowledge  to  the  vendee,  is  guilty  of 
the  fraudulent  concealment  of  a  latent  defect,  for  which  he  must 
answer,  and  the  rule  of  caveat  emptor  does  not  apply.  But  the  ven- 
dor is  not  answerable  unless  he  has  knowledge,  prior  to  the  time  the 
sale  is  consummated,  that  the  cattle  had  such  ticks  on  them.  (p. 
887.) 

(Syllabus  by  the  court.) 

Bradley  &  Bradley,  for  the  plaintiff  in  error. 

R.  W.  Wylie  and  L.  M.  Gray,  for  the  defendants  in  error. 

2s»  WILLIAMS,  J.  On  the  fifteenth  day  of  September. 
1906,  the  plaintiff  in  error,  L.  Puis,  as  plaintiff,  commenced 
this  action  in  the  district  court  of  Kingfisher  county,  Okla- 
homa Territory,  against  the  defendants  in  error  S.  T.  Horn- 
beck  and  Emilia  Hornbeck,  his  wife,  as  defendants,  alleging, 
in  substance:  That  on  the  third  day  of  September,  1906, 
he  entered  into  a  contract  with  the  defendants  for  the  pur- 
chase of  thirty-five  head  of  mixed  cattle,  at  the  price  of  four 
hundred  dollars;  that  the  cattle  were  delivered  to  him  under 
such  contract ;  that  he  paid  the  purchase  price ;  that  the 
cattle  were  sold  to  him  as  sound  and  merchantable  and  free 
and  clear  of  all  disease;  that  the  plaintiff  so  understood  and 
contracted  for  said  cattle  as  sound  and  merchantable;  that 
at  the  time  the  cattle  were  sold  to  plaintiff  the  same  were 
infected  with  what  is  known  as  "Texas  fever  ticks,"  and 
M'ere  not  nierehantalilo  stock;  that  the  fact  that  said  cattle 
were  infected   with  Texas  fever  ticks  was  concealed  from 
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the  plaintiff  by  the  defendants;  that  the  defendants  knew 
that  the  cattle  were  so  infected  and  not  merchantable,  but 
that  they  concealed  such  facts  from  the  plaintiff  and  sold 
the  cattle  to  him  as  sound  and  merchantable;  that  plaintiff 
placed  said  cattle  in  his  pasture  and  mixed  them  with  other 
cattle,  and  shipped  them,  together  with  the  other  cattle,  to 
the  market;  and  that,  by  reason  of  said  cattle  being  infected 
with  Texas  fever  ticks,  he  suffered  various  elements  of  dam- 
ages, for  which  he  seeks  to  recover  from  the  defendants  the 
sum  of  fifteen  hundred  dollars. 

The  plaintiff  asked  the  court  to  instruct  the  jury  as  fol- 
lows, which  was  refused:  "  (4p.)  The  jury  are  instructed 
that  if  the  plaintiff  paid  defendants  a  fair  value  for  said 
thirty-five  head  of  cattle,  as  if  said  cattle  were  free  and  clear 
of  such  Texas  fever  ticks,  and  the  defendants  received  such 
consideration  from  the  plaintiff,  such  consideration  would 
import  that  such  cattle  were  in  sound  condition  and  free  of 
Texas  fever  ticks  and  of  the  value  of  sound  cattle  and  free 
of  fever  ticks,  at  the  place  where  those  cattle  were  at  the 
time  plaintiff  ^®*  purchased  them  from  the  defendants. 
(5p.)  The  jury  are  instructed,  also,  in  estimating  damages, 
if  there  were  any  damage  sustained  by  plaintiff,  to  take  into 
consideration  the  expense  of  plaintiff,  the  annoyance  and 
time  occupied  by  plaintiff  because  of  such  cattle  being  in- 
fected with  fever  ticks,  and  because  of  such  quarantine  reg- 
ulations. (6p.)  You  are  instructed  that  in  the  sale  of  per- 
.snnal  property  the  law  is  that  there  is  an  implied  warrranty 
that  the  article  or  thing  sold  is  fit  for  the  purpose  for  which 
the  article  or  thing  is  intended.  If  you  find  from  the  evi- 
dence that  the  plaintiff  in  this  case,  Puis,  purchased  the 
cattle  from  the  defendants  for  the  purpose  of  using  the  same 
for  sale  upon  the  markets,  and  such  fact  was  known  to  tho 
defendants  at  the  time  of  the  sale,  then  if  you  further  find 
that  the  cattle  at  the  time  were  infected  with  what  is  known 
as  Texas  fever  ticks,  or  fever  ticks,  then  your  verdict  shoiiKI 
be  for  the  plaintiff,  provided  you  further  find  that  the  plain- 
tiff sustained  any  damage  by  reason  of  the  transaction. 
(7p.)  If  the  jury  believe  from  the  evidence  that  the  de- 
fendants sold  the  cattle  to  the  plaintiff  for  the  purpose 
of  plaintiff  shipping  them  to  market,  and  that  the  defend- 
ants knew  at  the  time  that  such  cattle  were  infected  Avith 
Texas  fever  ticks,  and  the  defendants  did  not  disclose  that 
fact  to  the  plaintiff,  and  the  plaintiff  did  not  know  that 
fact,  then  the  jury  may  allow  exemplary  damages  over  and 
above  the  actual  damages  sustained  by  the  plaintiff  as  to 
the  jury  may  seem  just  and  reasonable  under  all  the  cir- 
cumstances of  the  case." 

In  this  case  the  fact.s  are  undisputed  that  the  defendant 
in  error,  S.  T.  Ilornbeck,  understood  that  the  cattle,  which 
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were  located  above  ^^*  the  quarantine  line,  were  being 
purchased  by  the  plaintiff  in  error  for  the  purpose  of  being 
shipped  to  the  Wichita  or  St.  Joe  market.  Cattle  infected 
with  Texas  fever  ticks  would  not  be  classed  as  marketable 
cattle  in  said  markets. 

The  court  instructed  the  jury:  "(5)  When  one  sells  per- 
sonal property  he  impliedly  warrants  that  it  is  merchant- 
able and  reasonably  suited  to  the  use  intended,  and  that 
the  seller  knows  of  no  latent  defects.  'Latent  defects' 
mean  such  defects  as  are  hidden.  The  implied  warranty; 
however,  does  not  cover  such  defects  which  can  be  dis- 
covered by  ordinary  prudence  and  caution.  As  to  those, 
the  law  presumes  the  buyer  to  exercise  his  own  judgment. 
If  you  find  that  the  cattle  referred  to  in  the  evidence  in  this 
case,  or  a  portion  of  them,  were  infected  with  Texas  fever 
ticks,  and  that  such  infection  rendered  the  cattle  unmer- 
chantable, or  unfit  for  the  purpose  for  which  they  were  pur- 
chased, and  that  such  infection  was  a  latent  defect,  and 
was  not  such  a  defect  as  could  be  discovered  by  ordinary 
prudence  and  caution,  then  the  seller  will  be  held  to  have 
impliedly  warranted  them  to  be  free  from  such  defect. 
Upon  the  other  hand,  if  you  find  from  the  evidence  that  the 
cattle  at  the  time  they  were  purchased  by  the  plaintifl' 
were  infected  with  Texas  fever  ticks,  but  that  such  defect, 
if  you  find  same  to  be  a  defect,  was  such  that  could  have 
been  discovered  by  the  plaintiff  by  ordinary  prudence  and 
caution,  and  that  he  failed  to  exercise  the  same,  then  he 
cannot  hold  the  defendant  to  any  implied  warranty  as  to 
the  cattle  being  free  from  such  defect." 

The  court  further  instructed  the  jury:  "(6)  The  detri- 
ment caused  by  the  breach  of  a  warranty  of  the  fitness  of 
personal  property  for  a  particular  use  is  deemed  to  be  thu 
excess,  if  any,  of  the  value  which  the  property  would  have 
had,  at  the  time  to  which  the  warranty  referred,  if  it  had 
been  complied  with,  over  its  actual  value  at  that  time,  together 
with  a  fair  compensation  for  the  loss  incurred  by  an  efi:'ort  in 
good  faith  to  use  the  property  for  the  purpose  for  which  it 
was  purchased.  That  is,  the  measure  of  damages  in  this  case, 
if  you  find  that  the  plaintiff  is  entitled  to  recover  any  dam- 
ages, will  be  the  excess,  if  any.  of  what  the  cattle  would 
have  been  worth  had  they  been  sound  and  free  from  any 
infection  over  their  actual  value  at  the  time  of  the  purchase, 
together  with  a  fair  compensation  for  the  loss  incurred  by 
the  plaintiff  in  an  effort  in  good  faith  to  use  the  -'*^  cattle 
for  the  purpose  for  which  he  purchased  the  same ;  but  be- 
fore the  plaintiff  can  recover  damages  for  loss  incurred 
in  an  effort  to  use  the  cattle  for  the  purpose  for  which  he 
purehased  them,  he  must  sliow  by  a  preponderance  oi  the 
evidence    that    the    defendant    knew,    or    had    reasouable 
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grounds  to  know,  the  purpose  for  which  the  plaintiff  in- 
tended to  use  them." 

And  further:  "(8)  If  the  jury  believe  from  the  evi- 
dence that  the  cattle  which  the  defendant,  S.  T.  Hornbeck, 
sold  the  plaintiff,  Puis,  had  Texas  fever  ticks  upon  them 
at  that  time,  and  that  the  defendant  knew  that  fact,  or 
knew  that  they  had  ticks  upon  them,  but  was  uncertain 
us  to  whether  such  ticks  were  fever  ticks  or  ticks  that  were 
harmless,  and  if  defendant  also  knew  that  plaintiff  was 
buying  such  cattle  for  shipment  to  market,  and  defendant 
did  not  disclose  the  fact  of  such  cattle  being  infected  by 
such  ticks,  then  the  defendant  would  be  liable  to  plaintiff 
for  all  the  damages  sustained  by  plaintiff  occasioned  by  the 
depreciation  in  value  of  the  cattle  in  the  market  by  reason 
of  being  infected  with  fever  ticks ;  and  the  defendant  would, 
under  such  circumstances,  be  liable  to  the  plaintiff  for  all 
damages  sustained  by  the  plaintiff  resulting  from  the  com- 
mingling of  the  cattle  he  bought  from  Hornbeck  with  plain- 
tiff's other  cattle." 

In  the  case  of  Grigsby  v.  Stapleton,  94  Mo.  423,  7  S.  W. 
421,  the  court  said:  "There  is  no  claim  in  this  case  that 
defendant  (vendee)  knew  these  cattle  were  diseased.  It 
.seems  to  be  conceded  on  all  hands  that  Texas  fever  is  a 
disease  not  easily  detected,  except  by  those  having  had 
experience  with  it.  The  cattle  were  sold  to  the  defendant 
at  a  sound  price.  If,  therefore,  plaintiff  knew  they  had 
the  Texas  fever,  or  other  disease  materially  affecting  their 
value  upon  the  market,  and  did  not  disclose  the  same  to 
the  defendant,  he  was  guilty  of  a  fraudulent  concealment 
of  latent  defect.  It  is  not  necessary  to  this  defense  that 
there  should  be  any  warranty  or  representations  as  to  the 
health  or  condition  of  the  cattle.  Indeed,  so  far  as  this 
case  is  concerned,  if  the  cattle  had  been  pronounced  by 
some  cattlemen  to  have  the  Texas  fever,  and,  after  knowl- 
edge of  that  report  came  to  the  plaintiff,  some  of  them,  to 
his  knowledge,  died  from  sickness,  then  he  should  have  dis- 
closed these  facts  to  the  defendant.  They  were  circum- 
stances materially  affecting  the  value  of  the  cattle  for  the 
purposes  for  which  they  ''^^  were  bought,  or  for  any  other 
purpose,  and  of  which  defendant,  on  all  the  evidence,  had 
no  equal  means  of  knowledge.  To  withhold  these  circum- 
stances was  a  deceit,  in  the  absence  of  proof  that  defendant 
possessed  such  information."  See,  also.  Ricks  v.  Dillahunty, 
8  Port.  (Ala.)  133;  Burnett  v.  Stanton,  2  Ala.  181;  Arm- 
strong V.  Bufford,  51  Ala.  410;  Cardwell  v.  McCelland,  3 
Sneed.  150;  Jeffery  v.  Bigelow,  13  Wend.  518.  28  Am.  Dec. 
476;  IMcAdams  v.  Gates,  24  Mo.  223;  Barron  v.  Alexander, 
27  Mo.  530. 
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In  the  case  at  bar,  the  plaintiff  was  buying  cattle  in  a 
district  above  the  quarantine  line,  where  the  Texas  fever 
ticks  would  not  reasonably  be  supposed  to  exist  and  a  rea- 
sonable and  prudent  man  would  not  be  supposed  to  ex- 
amine for  them  (Croff  v.  Cresse,  7  Old.  408,  54  Pac.  558), 
and  when  he  (the  plaintiff  in  error)  went  to  buy  cattle  in 
such  a  district  for  the  purpose  of  shipping  them  to  the  north- 
ern market,  if  the  defendant  in  error,  S.  T.  Hornbeck, 
knowing  that  cattle  infected  with  the  Texas  fever  ticks 
would  not  be  marketable  in  such  market,  stood  silently 
by  and  sold  such  cattle  to  the  plaintiff  in  error  with  knowl- 
edge of  such  infection,  he  would  be  liable  for  proper  dam- 
ages. By  instruction  8,  supra,  the  court  appears  to  have 
so  instructed  the  jury.  The  testimony  is  undisputed  that 
S.  T.  Hornbeck  knew  the  purpose  for  which  the  cattle  were 
bought,  and  the  jury  necessarily  found  in  this  case  that 
said  Hornbeck  had  no  knowledge  that  the  cattle  were  so 
infected,  and,  therefore,  having  no  such  knowledge,  he  was 
not  liable  under  any  theory:  Croff  v.  Cresse,  7  Old.  408, 
54  Pac.  558 ;  Missouri  Pac.  Ry.  Co.  v.  Finley,  38  Kan.  550, 
16  Pac.  951;  Patee  v.  Adams,  37  Kan.  133,  14  Pac.  505; 
Lvnch  V.  Gravson,  5  N.  M.  487,  25  Pac.  992,  163  U.  S  468, 
16  Sup.  Ct.  Rep.  1064,  41  L.  ed.  230. 

There  are  various  assignments  of  error  relative  to  the 
admission  of  testimony;  but  this  evidence,  except  in  in- 
stances where  it  is  purely  hearsay,  or  the  questions  are  lead- 
ing, was  offered  as  to  the  measure  of  damages;  and  there 
being  no  liability  found  by  the  jury,  if  there  was  error  as 
to  the  admission  of  testimony,  there  having  been  no  damages 
found  wliatever,  it  would  be  error  without  injury. 

-^"*  We  think  the  instructions  of  the  nisi  prius  court  prop- 
erly submitted  the  issues  to  the  jury  as  to  the  liability,  and 
were  sufficiently  favorable  to  plaintiff  in  error;  and,  the  jury 
having  found  against  the  plaintiff  in  error  on  that  point,  if 
any  evidence  was  excluded  as  to  the  measure  of  damages 
under  the  finding  of  the  jury  as  to  the  facts,  it  would  be  error 
without  injury. 

The  vice  of  instruction  4p,  requested  by  the  plaintiff  in 
error,  is  that  it  eliminates  the  question  as  to  knowledge  on  the 
part  of  the  defendants  in  error  as  to  the  infected  condition 
of  the  cattle,  and  for  that  reason  should  have  been  refused. 
Instruction  5p,  requested  by  the  plaintiff  in  error,  was  sus- 
<'ej)tible  of  the  construction  that  the  plaintiff  was  entitled 
to  recover  damages  for  mental  annoyance,  and  on  that  score 
it  was  properly  refused,  there  being  neither  any  alleizatioii 
nor  proof  tending  to  support  such  damages.  Instruction  6, 
given  by  the  court,  appears  to  have  properly  submitted  tln^ 
((uestion  of  damages,  and  for  that  reason,  if  for  nor  other, 
there  was  no  error  in   refusing  instruction  5p.     Instruction 
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6p,  requested  by  the  plaintiff  in  error,  is  fairly  covered  by 
instruction  8,  given  by  the  court.  The  jury  having  found 
that  there  was  no  liability  whatever  on  the  part  of  the  de- 
fendants, the  refusal  of  instruction  7p,  was  without  error, 
because,  if  the  plaintiff  was  not  entitled  to  nominal  and 
actual  damages,  the  failure  to  submit  the  question  of  ex- 
emplary damages,  even  though  plaintiff  in  error  was  entitled 
to  such  submission,  would  be  error  without  injury. 

The  evidence  failed  to  sustain  any  liability  against  the  wife 
of  the  defendant. 

Upon  the  whole  record,  we  find  no  reversible  error,  and  the 
judgment  of  the  lower  court  is  accordingly  affirmed. 

All  the  justices  concur. 


Tliat  the  Seller  is  Aware  of  a  Latent  Defect  in  an  Animal  Sold  Does 
not  Amount  to  Fraud,  unless  he  makes  some  statement  or  uses  some 
act  or  device  calculated  to  deceive  the  buyer,  or  to  induce  him  not 
to  make  inquiry,  see  Court  v.  Snyder,  2  Ind.  App.  440,  50  Am.  St. 
Eep.  247,  When  there  is  no  express  warranty,  and  the  vendor  sells 
a  thing  as  sound  which  has  a  latent  defect  unknown  to  him,  he  is 
not  answerable  to  the  buyer:  Westmoreland  v.  Dixon,  4  Hayw. 
(Tenn.)  223,  9  Am.  Dec.  763.  But  there  may  be  fraud  in  suppressing 
and  concealing  material  facts,  as  well  as  in  direct  misrepresentation, 
if  the  other  party  is  knowingly  suifered  to  deal  under  a  delusion: 
Barnard  v.  Duncan,  38  Mo.  170,  90  Am.  Dec.  416,  and  numerous  cases 
cited  in  the  cross-reference  note  thereto.  As  to  when  there  is  no 
implied  warranty  in  a  contract  of  sale,  see  Farren  v.  Dameron.  99 
Md.  323,  105  Am.  St.  Eep.  297;  note  to  Gold  Eidge  Min.  Co.  v.  Tall- 
madge,  102  Am.  St.  Eep.  619,  622. 

Harmless  Error  in  the  admission  of  evidence  is  no  ground  for  re- 
versal of  the  judgment:  Eockford  City  Ey.  Co.  t.  Blake,  173  111.  354, 
64  Am.  St.  Eep.  122;  nor  is  harmless  error  in  the  rejection  of  evi- 
dence: Burns  v.  Smith,  29  Ind.  App.  181,  94  Am.  St.  Eep.  268. 


THRELKELD  v.  STEWARD. 

[24  Okl.  403,  103  Pac.  630.] 

EVIDENCE — Parol  Affecting  Writing. — In  the  absence  of 
fraud,  accident  or  mistake,  the  terms  of  a  written  contract  are  not 
permitted  to  be  varied  by  parol  testimony;  but  evidence  showing  the 
relation  of  the  parties  and  their  profession  or  business,  when  not 
in  conflict  with  the  express  terms  or  language  of  the  contract,  is 
admissible,     (p.  889.) 

CONTRACTS — Restraint  of  Pra<^ice  of  Medicine. — A  contract 
restraining  the  practice  of  nu'dicine  and  surgery  in  a  particular  local- 
ity   within  a  reasonable  area    is  valid,     (pp.  890,  891.) 

CONTRACTS — Restraint  of  Practice  of  Medicine.— T ho  prac- 
tice of  nitnlicine  and  surgery  within  the  prescribed  limit,  eDiitrary 
to  the  provisions  of  such  a  contract,  may  be  restrained  by  injunc- 
tion,     (pp.  890,  892.) 
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CONTRACTS — Restraint  of  Practice  of  Medicine. — Courts  will 
not,  as  a  rule,  inquire  into  the  adequacy  of  the  consideration  of  such- 
contract,     (p.  891.) 

(Syllabi  by  the  court.) 

Harley  &  Lewis,  for  the  plaintiffs  in  error. 

403  WILLIAMS,  J.  The  assignment  of  error  will  be  con- 
sidered under  two  heads:  (1)  As  to  whether  or  not  there  was 
error  in  *^^  refusing  to  strike  the  amendment  from  the  com- 
plaint; and  (2)  as  to  the  granting  of  the  temporary  injunc- 
tion. 

1.  It  is  a  well-settled  rule  that,  in  the  absence  of  fraud, 
accident  or  mistake,  the  terms  of  a  contract  are  not  permitted 
to  be  varied  by  parol  testimony.  The  bond  and  agreement 
herein  are  part  of  one  entire  contract,  and  are  to  be  con- 
strued together. 

The  bond  recites:  "For  and  in  consideration  of  the  pur- 
chase by  the  said  Steward  &  Deal  of  a  certain  drug  business 
owned  by  the  said  W,  C.  Threlkeld  in  the  town  of  Allen, 
and  known  as  the  Allen  Drug  Company,  binds  himself  under 
this  bond  to  protect  the  said  Steward  &  Deal  against  all  in- 
debtedness of  said   Allen   Drug   Company,   except   amounts 

due  the  following  firms The  said  W.  C.  Threlkeld,  in 

consideration  of  the  sale  of  the  above-mentioned  drug  stock  to 
the  said  Steward  &  Deal  further  binds  himself  under  this 
bond  that  he  will  not  engage  in  the  drug  business  either  di- 
rectly or  indirectly  nor  in  any  manner  be  connected  with 
such  business  in  the  town  of  Allen,  Indian  Territory,  or 
within  a  radius  of  ten  miles  of  said  town,  for  a  period  of 
two  years  from  the  date  of  this  instrument.  The  said  W. 
C.  Threlkeld  further  binds  himself  under  this  bond,  that  he 
will  not  engage  in  the  practice  of  medicine  in  the  town  of 
Allen,  Indian  Territory,  or  wdthin  a  radius  of  ten  miles  of 
said  town  for  a  period  of  two  years  from  the  date  of  this 
instrument. ' ' 

The  contract  of  sale  provides:  "The  said  W.  C.  Threlkeld 
further  agrees  to  execute  a  bond  in  the  sum  of  one  thousand 
dollars,  that  he  will  not  engage  in  nor  be  connected  with  a 
drug  business  in  the  town  of  Allen,  Indian  Territor3\  or 
practice  medicine  in  Allen,  Indian  Territory,  or  the  vicinity 
thereof  for  a  period  of  two  years  from  the  date  of  this  in- 
strument." 

The  amendment  objected  to  by  the  plaintiff  in  error  was, 
in  effect,  that  the  defendant  in  error,  C.  A.  Steward,  of  the 
firm  of  Steward  &  Deal,  was  and  had  been  a  practicing  phy- 
sician in  the  town  of  Allen  and  the  surrounding  country  for 
seven  years ;  that  the  plaintiff  in  error,  W.  C.  Threlkeld,  was 
also  practicing  physician  at  the  date  of  the  execution  o^  said 
contract  and  bond  at  said  town,  and  within  a  radius  of  ten 
miles  thereof,  and  that  one  of  the  inducements  to  plaintiff 
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to  make  the  purchase  and  to  pay  ^^^'^  the  price  mentioned 
was  the  agreement  by  said  Threlkeld  not  to  practice  medicine 
within  the  said  area,  and  for  the  term  mentioned  in  said  con- 
tract and  bond.  This  does  not  appear  to  vary  or  to  be  con- 
tradictory of  any  of  the  terms  of  either  the  contract  of  sale 
or  of  the  bond.  It  shows  the  relation  and  situation  of  the 
parties,  and  the  action  of  the  lower  court  thereon  was  without 
error. 

2.  An  agreement  by  a  physician  for  a  valuable  considera- 
tion not  to  practice  medicine  and  surgery  at  a  designated 
place  within  a  reasonable  distance  is  valid,  and  a  breach  of 
such  agreement  will  be  restrained  by  injunction,  either  to 
prevent  a  multiplicity  of  suits,  or  where  the  party  is  insol- 
vent :  Wittaker  v.  Howe,  3  Beav.  399,  49  Eng.  Reprint,  Full 
Reprint  (Rolls  Court  Book),  2.  p.  153;  Candler  v.  Candler, 
Jac.  231;  Bunn  v.  Guy,  4  East,  109;  Homer  v.  Graves,  7 
Bing.  735 ;  Mitchel  v.  Reynolds,  1  P.  Wms.  183,  24  Eng.  Re- 
print, Full  Reprint  (Chancery  Book,  4),  p.  347;  Catt  v. 
Tourle,  4  L.  R.  Ch.  App.  Cas.  654;  Davis  v.  Mason,  5  Term 
Rep.  118;  Archer  v.  Marsh,  6  Ad.  &  E.  959;  Havward  v. 
Young,  2  Chit.  407;  Mallon  v.  May,  11  INIees.  &  W.  652; 
Atkyns  v.  Kinner,  4  Ex.  776;  Hastings  v.  Whitley,  2  Ex. 
611:  Chappel  v.  Brockwav,  21  Wend.  157;  McClurg's  Appeal, 
58  Pa.  51 ;  Butler  v.  Burleson,  16  Vt.  176 ;  Beard  v.  Dennis, 
6  Ind.  200.  63  Am.  Dec.  380;  Palmer  v.  Graham,  1  Pars.  Eq. 
Cas.  (Pa.)  476;  Smalley  v.  Greene,  52  Iowa,  243,  35  Am.  Rep. 
267,  3  N.  W.  78;  Hedge  v.  Lowe,  47  Iowa,  137;  Jenkins  v. 
Temples,  39  Ga.  655,  99  Am.  Dec.  482 ;  Holbrook  v.  Waters, 
9  How.  Pr.  335;  Dwight  v.  Hamilton,  113  IMass.  175;  Linn 
V.  Sigsbee,  67  111.  75;  Gilman  v.  Dwight,  13  Gray,  356,  74 
Am.  Dec.  634;  Hovt  v.  Hollv,  39  Conn.  326,  12  Am.  Rep. 
390;  French  v.  Parker,  16  R.  I.  219,  27  Am.  St.  Rep.  733, 
14  Atl.  870 ;  Tillinghast  v.  Boothby,  20  R.  I.  59,  37  Atl.  344 ; 
Gordon  v.  ^Mansfield,  84  j\Io.  App.  367 ;  Wolverton  v.  Bruce, 
6  Ind.  Ter.  135,  89  S.  W.  1018 ;  Nobles  v.  Bates,  7  Cow.  307 ; 
Pyke  V.  Thomas,  7  Bibb.  486,  7  Am.  Dec.  741 ;  Haldeman  v. 
Simonton,  55  Iowa,  144.  7  N.  W.  493 ;  Alandenville  v.  Harman, 
42  N.  J.  Eq.  185,  7  Atl.  37. 

-*♦*«  In  the  case  of  Leghton  v.  Wales,  3  Mees.  &  W.  551,  the 
court  said:  "Since  the  case  of  Hitchcock  v.  Coker,  6  Ad.  & 
E.  438,  the  court  cannot  inquire  into  the  extent  or  adequacy 
of  the  consideration."  In  the  case  of  Pierce  v.  Fuller,  8 
Mass.  223,  5  Am.  Dec.  102.  the  pecuniary  consideration  of 
one  dollar  was  held  sufficient  to  uphold  the  contract,  wherein 
it  was  agreed,  under  liquidated  penalty  of  two  hundred  and 
ninety  dollars,  not  to  run  a  stage  on  a  certain  road.  In  1 
Smith's  Leading  Cases,  ninth  edition,  page  708,  it  is  held 
that  the  doctrine  as  to  the  adequacy  of  consideration  has  been 
entirely  upset  by  the  case  of  Hitchcock  v.  Coker,  and  that 


July,  1909.]  Threlkeld  v.  Steward.  891 

the  true  question  is  whether  the  contract  is  injurious  to  the 
public  or  not,  and,  if  so,  it  is  void;  if  not,  the  parties  may- 
contract  for  what  consideration  they  please. 

There  is  no  discord  in  the  authorities  that,  where  the  re- 
straint is  no  more  extensive  as  to  area  than  the  protection 
of  the  party  with  whom  the  contract  is  made  reasonably  re- 
quires, the  public  not  being  likely  to  be  injured  by  such  an 
agreement,  every  other  person  being  at  liberty  to  practice 
within  such  limits,  such  contract  is  reasonable  and  valid, 
unless  otherwise  vitiated.  Whilst  courts  will  scrutinize  to 
determine  whether  or  not  the  restraint  be  unreasonable,  yet, 
as  a  rule,  they  will  leave  it  to  the  parties  themselves  to  make 
their  terms  in  regard  to  the  consideration  thereof. 

The  question  of  duration  is  not  raised  in  this  record.  See 
chapter  15,  article  4,  section  91  (section  820),  Wilson's  Re- 
vised and  Annotated  Statutes  of  1903,  which  does  not  apply 
to  this  case;  the  contract  under  consideration  having  been 
executed  in  the  Indian  Territory  prior  to  statehood,  where 
the   common  law  relating  to  contracts  governed. 

The  following  rules  are  supported  by  both  reason  and  au- 
thority: (1)  That  contracts  restraining  the  exercise  of  a 
trade,  etc.,  in  particular  localities,  when  there  is  reasonabk 
ground  for  the  restriction,  are  valid;  (2)  an  agreement  for 
a  valuable  consideration  not  to  practice  medicine  within  a 
reasonable  distance  of  a  designated  place  is  not  unreasonable, 
and  the  exercise  of  the  profession  within  such  prescribed  limit 
may  be  restained  by  injunction;  "^^"^  and  (3)  the  court  will 
not  inquire  into  the  adequacy  of  the  consideration:  McClurg's 
Appeal,  58  Pa.  51, 

In  the  case  of  Dwight  v.  Hamilton,  113  Mass.  175,  the  bond 
ran  from  C.  H.  Hamilton  to  William  Dwight,  and  was  in 
words  and  figures  as  follows:  "The  condition  of  this  obliga- 
tion is  such,  that  whereas  the  said  C.  H.  Hamilton  has  agreed 
with  the  said  William  Dwight  to  sell  him  his  place  in  said 
Douglas,  the  land  and  building  where  he  now  lives,  and  his 
practice  and  goodwill  as  a  physician,  for  the  sum  of  fifty- 
tive  hundred  dollars;  now,  if  the  said  C.  H.  Hamilton  shall 
convey  to  the  said  William  Dwight,  by  a  good  and  sufificient 
warranty  deed,  all  of  his  aforesaid  real  estate  in  said  Douglas, 
and  fulfill  his  other  agreements  hereto,  on  or  before  the  first 
day  of  April  next,  on  the  payment  of  him,  by  the  said  Will- 
iam Du-ight,  of  the  aforesaid  sum  of  fifty-five  hundred  dol- 
lars, then  this  obligation  shall  be  void,  otherwise  to  remain 
in  full  force  and  effect." 

The  case  was  tried  upon  the  following  agreed  statement  of 
facts:  "That  the  defendant  executed  the  bond  set  forth  in 
the  bill,  and  was  paid  the  sum  therein  named,  but  that  the 
consideration  money  came  from,  and  the  real  estate  wa/s  con- 
veyed to,  the  wife  of  the  plaintiff  by  consent  of  all  parties 


892  138  American  State  Reports.        [Oklahoma, 

to  the  transaction.  It  is  further  admitted  that  in  consequence 
of  the  signing  of  the  bond  the  plaintiff  removed  his  family 
to  Douglas,  and  there  commenced  the  practice  of  medicine, 
and  that  the  defendant  thereupon  ceased  to  reside  and  prac- 
tice medicine  in  said  town,  but  after  an  absence  of  about 
twelve  weeks  returned  to  Douglas,  and  recommenced  the  prac- 
tice of  medicine  in  that  town  and  its  vicinity,  and  was  en- 
gaged in  such  practice  until  the  injunction  was  issued  on  the 
filing  of  this  bill." 

The  decree  in  that  ease  granting  an  injunction  was  sus- 
tained by  the  appellate  court. 

There  being  no  question  raised  as  to  misjoinder  or  excess 
of  parties  plaintiff,  no  opinion  is  here  expressed  thereon. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  lower  court  is  affirmed. 

All  the  justices  concur. 


Pnrol  Evidence  is  riot  Admissible,  as  a  General  "Rule,  to  Vary  th-r 
Terms  of  a  Writing:  Note  to  Harris  v.  Murphy,  56  Am.  St.  Rep.  659; 
(iraham  v.  Savage,  110  Minn.  510,  136  Am.  St.  Rep.  527;  but  it  is 
admissible  to  show  the  circumstances  under  which  a  contract  was 
made:   Note  to  Harris  v.  Murphy,  56  Am.  St.  Rep.  661. 

The  Validity  of  Contracts  in  Restraint  of  Trade  Depends  upon  the 
/Reasonableness  of  the  restrictions  under  the  conditions  of  each  case: 
McCurry  v.  Gibson,  108  Ala.  451,  54  Am.  St.  Rep.  177,  and  cross- 
reference  note  thereto;  Swigert  &  Howard  v.  Tilden,  121  Iowa,  650, 
TOO  Am.  St.  Rep.  374.  An  agreement  not  to  practice  law  in  a  par- 
ticular town  is  valid:  Smalley  v.  Greene,  52  Iowa,  241,  35  Am.  Rep. 
267;  and  an  injunction  may  issue  to  compel  a  physician  to  comply 
with  his  agreement  not  to  practice  his  profession  in  a  designated 
iilace:  McCurry  v.  Gibson,  108  Ala.  451,  54  Am.  St.  Rep.  177,  and 
cross-reference  note  thereto. 

In  the  Recent  Case  of  Brown  v.  Edsall,  23  S.  D.  610,  122  N.  W.  658, 
an  action  for  damages  was  brought  for  the  breach  of  a  written  con- 
tract whereby  the  defendant  had  sold  to  the  plaintiff  a  drug-store  in 
a  certain  town  and  medical  practice,  together  with  their  goodwill, 
and  agreed  not  to  practice  pharmacy,  medicine  or  surgery  in  the 
town  for  the  period  of  five  years,  unless  in  plaintiff's  interest.  The 
defendant  also  agreed  to  forfeit  five  hundred  dollars  for  a  breach 
(if  the  agreement.  The  defendant  contended  that  the  agreement  sued 
on  was  entered  into  after,  and  was  entirely  separate  and  distinct 
from,  the  sale  of  the  stock  of  goods,  and  that  there  was  no  separate 
and  distinct  consideration  for  the  agreement  to  refrain  from  busi- 
ness. There  was  evidence  that  the  defendant  had  treated  two  or 
three  patients  during  the  five  years,  had  made  a  few  calls  on  each 
one,  and  had  also  written  about  eight  prescriptions,  most  of  thern 
in  the  town.  Certain  letters  were  also  introduced  tending  to  sliow 
a  desire  and  motive  by  defendant  to  injure  the  plaintiff's  busim  ss. 
The  defendant  offered  to  show  that,  in  what  few  cases  he  did  render 
medical  services,  it  was  to  parties  who  would  not  have  called  jilaiu- 
tiff,  and  who  had  so  advised  defendant,  and  that  certain  calls  wliich 
he  made  were  not  in  fact  in  a  professional  capacity.  This  evidence 
was  excluded. 

The  plaintiff  obtained  judgment,  but  the  case  was  reversed  on  ap- 
peal, the  appellate  court  holding  that  the  agreement  sued  on.  lH'in;» 
an  exception  to  the  general   law  forbidding  contracts  in  restraint   of 
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trade,  should  not  be  extended  beyond  its  express  terms;  that  it  was 
necessary  for  the  plaintiff  to  show  a  substantial  breach  on  the  part 
of  the  defendant  by  actually  engaging  in  the  business  of  pharmacy, 
or  practicing  medicine  or  surgery,  before  he  could  recover  the  for- 
feiture provided;  and  that  the  evidence  introduced  did  not  show  a 
substantial  breach  of  the  agreement.  The  court  also  decided,  in 
view  of  the  necessity  of  a  new  trial  being  ordered,  that  the  written 
agreement  was  prima  facie  evidence  of  a  ralid  consideration;  that 
the  evidence  offered  by  defendant,  abov«  referred  to,  was  wrong- 
fully excluded;  and  that  the  court  below  committed  reversible  error 
in  not  instructing  the  jury,  as  requested  by  the  defendant,  that,  if 
the  defendant  obtained  the  plaintiff's  permission  to  treat  certain 
patients,  the  plaintiff  could  not  recover  under  the  contract  for  such 
treatment. 


WESTERN  UNION  TELEGRAPH  COMPANY  v.  BLACK- 
WELL  MILLING  AND  ELEVATOR  COMPANY. 

[24  Okl.  535,  103  Pac.  717.] 

TELEGRAMS — Notice    of    Contents — Negligent    Transmission. 

In  order  to  charge  a  telegraph  company  with  liability  for  damages 
growing  out  of  its  neglect  to  correctly  transmit  a  dispatch  ordering 
the  purchase  or  sale  of  a  certain  commodity,  it  is  not  necessary  that 
the  message  should,  on  its  face,  disclose  the  nature  of  the  business, 
so  that  the  operator  may  understand  its  meaning  as  to  the  article, 
quantity,  quality  and  price.  If  enough  appears  in  the  message  to 
show  that  it  relates  to  a  commercial  business  transaction  between 
the  correspondents,  it  will  be  sufficient  to  charge  the  company  with 
damages  resulting  from  its  negligent  transmission,     (pp.  898,  899.) 

TELEGRAMS — Mistake  in  Transmission — Damages  for  Loss  of 
Sale. — A  postal  card  containing  the  following  offer  was  received  by 
plaintiff:  "Gainesville,  Tex.,  June  29,  1903.  We  bid  you  track  A.  T.  & 
S.  F.  Ry.,  Blackwell,  acceptance  to  reach  us  here  by  9:30  a.  m.  next 
business  day,  shipment  within  20  days,  2  Red  Wheat,  63%.  Wire 
acceptance  to  Gainesville.  State  price  when  telegraphing  accept- 
ance. We  reserve  the  right  to  reject  amounts  in  excess  of  10,000 
bushels.  Richardson  &  Co."  Plaintiff,  in  ample  time  for  delivery  in 
due  course  within  its  terms,  answered  by  cipher  message,  which, 
translated,  read  as  follows:  "We  accept  your  bid  63%  cents,  20,000 
bushels  wheat,  shipment  within  20  days.  Give  shipping  instructions." 
The  address  of  the  sendee  of  the  message  was  plainly  written;  but 
the  same  was  by  the  telegraph  company  negligently  missent,  and  by 
reason  thereof  arrived  too  late.  On  this  account  no  sale  was  made, 
and  plaintiff  sustained  loss.  There  was  testimony  establishing  that, 
if  the  message  had  been  delivered,  the  amount  of  wheat  offered 
would  have  been  purchased.  Held,  the  telegraph  company  was  liable 
for  the  loss  sustained,     (pp.  895,  897.) 

(Syllabi  by  the  court.) 

Action  by  the  Blackwell  Milling  and  Elevator  Company 
against  the  Western  Union  Telegraph  Company.  From  a 
judgment  for  the  plaintifif  the  defendant  brings  error.  Af- 
firmed. 

Shartel,  Keaton  &  Wells,  for  the  plaintiff  in  error. 

Tetrick  &  Curran,  for  the  defendant  in  error. 
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^^^  DUNN,  J.  This  case  has  once  been  before  the  supreme 
court  of  the  territory  of  Oklahoma :  Blackwell  Milling  &  Ele- 
vator Co.  V.  Western  Union  Tel.  Co.,  17  Okl.  376,  89  Pac.  235, 
10  Ann.  Cas.  855.  The  statement  of  facts  relating  thereto, 
as  prepared  by  Justice  Pancoast,  is  as  follows : 

"This  is  an  appeal  from  the  district  court  of  Kay  county. 
The  Blackwell  Milling  and  Elevator  Company,  plaintiff  in 
error,  through  its  petition  filed  October  9,  1903,  sought  to 
recover  from  the  Western  Union  Telegraph  Company,  defend- 
ant in  error,  damages  upon  two  causes  of  action;  each  cause 
of  action  being  for  the  failure  of  the  defendant  in  error  to 
properly  transmit  the  telegrams  therein  described.  On  De- 
t'ember  21,  1903,  plaintiff  below  filed  an  amended  petition, 
consisting  of  two  causes  of  action  based  upon  the  two  tele- 
irrams  described  in  the  original  petition.  On  January  8, 
1904,  the  telegraph  company  demurred  to  said  amended  peti- 
tion, which  demurrer  was  overruled,  and  thereafter  on  Feb- 
ruary 27,  1904,  filed  a  general  denial  for  its  answer.  The 
i-ase  came  on  for  trial  on  March  20,  1905,  at  which  time  the 
defendant  company  moved  for  judgment  on  the  pleadings. 
This  motion  was  sustained  by  the  court  and  exception  allowed. 
Motion  for  new  trial  was  filed  within  the  statutory  time  by 
the  plaintiff  in  error,  overruled  and  exception  saved.  This 
proceeding  is  commenced  to  review  the  action  of  the  trial 
■  'ourt.  It  appears  from  the  pleading:  That  the  plaintiff  in 
error  is  an  ^^'^  Oklahoma  corporation,  engaged  in  the  business 
of  buying  and  selling  grain,  manufacturing  flour,  and  other 
niilling  products,  located  in  the  city  of  Blackwell,  Oklahoma. 
That  the  defendant  is  a  New  York  corporation  owning,  leas- 
ing, controlling  and  operating  lines  of  telegraph  throughout 
the  United  States  and  maintaining  an  office  in  said  city  of 
Blackwell.  That  on  the  evening  of  June  26,  1903,  the  ele- 
vator company  received  at  its  office  in  Blackwell  an  offer 
from  Richardson  &  Co.,  dealers  in  grain  at  the  city  of  Gaines- 
ville, Texas,  of  63%  cents  per  bushel  for  5,000  bushels  of 
wheat.  That  said  offer  was  good  only  until  accepted  at  the 
(/ftiee  of  Richardson  &  Co.,  in  said  city  of  Gainesville,  Texas, 
up  to  the  hour  of  9:30  o'clock  A.  M.  of  June  27,  1903,  all  of 
which  was  known  to  said  telegraph  company.  That  on  said 
twenty-seventh  day  of  June,  1903,  at  8:15  o'clock  A.  M.,  said 
{•laintift'  in  error  delivered  to  the  telegraph  company,  at  its 
office  in  Blackwell,  for  transmission  to  the  said  Richardson  & 
Co.,  a  telegram,  of  which  the  following  is  a  copy:  'Blackwell, 
Okla.,  June  27,  1903.  Richardson  &  Co.,  Gainesville,  Texas. 
Stagger  Costly  Absolutely  Alchemy.  [Signed]  Blackwell 
Milling  &  Elevator  Co.'  That  said  telegram  was  prepaid, 
and,  when  translated,  meant:  'We  accept  your  bid  63''>4  cents, 
5.000  bushels  of  wheat.'  That  said  telotrram  was  received  for 
transmission  by  said  defendant  in  error,   who  failed  to  de- 
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liver  the  same  at  the  proper  place  until  10  o'clock  of  said  dato. 
thereby  entailing  a  loss  to  plaintiff  in  error  in  the  sum  of  $75. 
The  second  cause  of  action  is  upon  a  telegram,  a  copy  of  which 
is  as  follows:  'Blackwell,  Okla.,  June  29,  1903.  Richardson 
&  Co.,  Gainesville,  Texas.  Stagger  Cool  Absorbed  Alchemy 
Bounteous  Speaking  by  wire.  [Signed]  Blackwell  Milling 
&  Elevator  Co.'  That  said  telegram  was  the  acceptance  of 
an  offer  for  a  certain  amount  of  wheat,  and  was  delivered  to 
said  telegraph  company  prepaid.  The  telegraph  company, 
however,  sent  the  telegram  to  Collinsville,  Texas,  instead  of 
to  Gainesville,  from  whence  it  was  the  next  day  sent  to  Gaines- 
ville, from  which  delay  damages  to  the  plaintiff  below  arose 
in  the  sum  of  $400,  for  which  it  asked  judgment,  together  with 
$400  exemplary  damages." 

The  supreme  court  reversed  the  case  and  remanded  it  for 
a  new  trial,  and  it  came  on  for  hearing  before  the  district 
court  of  Kay  county  on  the  tenth  day  of  December,  1907. 
On  this  occasion  the  first  cause  of  action  mentioned  in  the 
statement  of  ^^^  facts  was  dismissed  by  plaintiff,  and  recov- 
ery demanded  upon  the  second  only.  At  the  conclusion  of 
plaintiff's  evidence,  counsel  for  defendant  filed  a  demurrer, 
which  being  overruled,  they  elected  to  submit  the  case.  The 
court  gave  the  jury  general  and  special  instructions,  which, 
after  argument,  retired  and  returned  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  $400,  upon  which  judgment  was  ren- 
dered. A  motion  for  new  trial  was  duly  filed,  overruled,  ex- 
ception saved,  and  the  case  has  been  brought  to  this  court 
for  review  upon  petition  in  error  and  case-made.  The  parties 
will  be  denominated  hereafter  by  the  titles  which  they  bore 
in  the  trial  court. 

Some  additional  facts,  material  to  be  considered,  are :  That 
June  29,  1903,  plaintiff  received  from  Richardson  &  Co.,  of 
Gainesville,  Texas,  a  postal  card,  the  material  portion  of  which 
read  as  follows:  "Gainesville,  Tex.,  June  29,  1903.  We  bid 
you  track  A.,  T.  &  S.  F.  Ry.,  Blackwell,  acceptance  to  reach 
us  here  by  9  :30  a.  m.  next  business  day,  shipment  within  20 
days,  2  Red  Wheat,  63%,  Wire  acceptance  to  Gainesville. 
State  price  when  telegraphing  acceptance.  We  reserve  the 
light  to  reject  amounts  in  excess  of  10.000.  Richardson 
&  Co." 

In  response  to  the  foregoing  offer,  it  filed  for  transmission 
with  the  operator  of  defendant  at  Blackwell,  Oklahoma,  the 
message  over  which  this  controversy  arises.  The  allegation;-; 
of  plaintiff's  petition  in  reference  thereto  are  as  follows: 
"That  on  the  evening  of  June  29,  1903,  the  plaintiff  received 
from  Richardson  &  Co.,  grain  dealers  in  the  city  of  Gaines- 
ville, state  of  Texas,  an  offer  of  63%  cents  per  bushel  foi- 
20.000  bushels  of  wheat.  That  said  offer  was  good -until 
accepted  by  plaintiff  at  the  office  of  Richardson  &  Co.,  in  tht- 
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city  of  Gainesville,  Texas,  up  to  the  hour  of  9  :30  o'clock  A.  M, 
of  June  30,  1903.  That  on  the  evening  of  June  29,  1903,  the 
plaintiff  delivered  to  defendant,  at  its  office  in  the  city  of 
Blaekwell,  and  defendant  received  from  plaintiff  for  trans- 
mission to  the  said  Richardson  &  Co.,  a  prepaid  telegram, 
of  which  the  following  is  a  copy:  'Blaekwell,  Okla.,  June 
29,  1903.  Richardson  &  Co.,  Gainesville,  Texas.  Stagger 
Cool  Absorbed  Alchemy  Bounteous  Speaking  by  wire. 
^^^  [Signed]  Blaekwell  Milling  &  Elevator  Company.*  A 
copy  of  said  telegram  with  all  indorsements  thereon  is  hereto 
attached,  made  a  part  of,  and  marked  Exhibit  *  B. '  That  said 
telegram  was  in  cipher,  and  meant,  when  translated:  *We 
accept  your  bid  63%  cents  20,000  bushels  wheat,  shipment 
within  20  days.  Give  shipping  instructions.'  That  defend- 
ant, by  and  through  the  carelessness  and  negligence  of  itself, 
its  officers,  servants,  agents,  and  employees,  failed  and 
neglected  to  properly  and  promptly  transmit  said  telegram 
and  deliver  the  same,  and  that  it  did  not  make  delivery  of 
said  telegram  until  11:10  o'clock  A.  M.  of  June  30,  1903, 
long  after  the  hour  of  9:30  o'clock  A.  M.,  the  time  within 
which  plaintiff  had  to  make  acceptance  of  said  offer  of  Rich- 
ardson &  Co.  at  its  office  in  said  city  of  Gainesville,  and  for 
said  reason  the  firm  of  Richardson  &  Co.  refused  to  accept 
plaintiff's  acceptance." 

Plaintiff's  agent  testified  that  fifteen  minutes  was  the  usual 
time  taken  to  send  a  message  from  Blaekwell  to  Gainesville. 
Of  the  issues  presented  here,  counsel  for  defendant  in  their 
briefs  pursue  a  most  commendable  course  in  specifically  ad- 
mitting the  propositions  they  do  not  controvert.  They  admit 
that,  as  a  result  of  the  trial,  verdict  and  judgment,  the  follow- 
ing points  are  established:  "First,  that  the  message  was  trans- 
mitted as  alleged.  Second,  that  the  message  was  not  delivered 
to  Richardson  &  Co.,  at  Gainesville,  until  about  11  o'clock  on 
June  30th  in  the  forenoon.  Third,  that  the  failure  to  so 
deliver  the  message  was  the  result  of  the  defendant's  negli- 
gence. Fourth,  that  the  message  was  sent  in  response  to  a 
communication  from  Richardson  &  Co.,  by  postal  card,  the 
substance  of  which  is  as  follows:  'Gainesville,  Tex.,  June  29. 
1903.  We  bid  you  track  A.,  T.  &  S.  F.  Ry.,  Blaekwell,  ac- 
ceptance to  reach  us  here  by  9  :30  a.  m.  next  business  day, 
shipment  within  20  days,  2  Red  Wheat,  63%.'  Among  other 
conditions  printed  on  the  card  is  the  following:  'We  reserve 
the  right  to  reject  amounts  in  excess  of  10,000  bushels.'  " 

They  rely  in  this  court,  for  a  reversal,  upon  two  instruc- 
tions, which  were  tendered  and  requested  by  them,  but  which 
were  refused  by  the  trial  court.  The  first  of  these  instruc- 
tions reads  as  follows:  "The  message  set  out  in  the  second 
cause  of  plaintiff's  petition  '^'^^  constitutes  merely  an  offer  to 
sell  wheat  as  to  10,000  bushels  of  the  20,000  mentioned  therein, 
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and  plaintiff  is  not  entitled  to  recover  damages  as  to  more 
than  10,000  bushels. " 

The  manager  of  the  customer's  office  at  Gainesville,  Texas, 
testified  that,  had  the  telegram  referred  to  been  received  by 
Richardson  &  Co.  before  9  :30  in  the  morning  on  the  day  it  was 
received,  the  company  was  ready,  willing,  and  would  have 
taken  the  grain  referred  to  therein.  This  testimony  was 
objected  to  at  the  time  it  was  offered,  as  calling  for  an  opinion 
of  the  witness  on  a  hypothetical  question,  and,  while  it  is 
doubtless  to  some  extent  open  to  this  objection,  still  as  it  is 
undisputed,  and  there  is  nothing  in  the  record  to  discredit  it 
or  weaken  its  force  to  any  extent,  and  as  it  probably  was  the 
only  method  available  to  plaintiff  whereby  its  loss  could  be 
shown,  it  was,  in  our  judgment,  susceptible  of  proof,  and  evi- 
dence thereof  was  not  too  uncertain,  remote,  or  hypothetical 
to  be  admissible. 

The  case  of  Postal  Telegraph  Cable  Co.  v.  Nichols,  159  Fed. 
643,  89  C.  C.  A.  585,  16  L.  R.  A.,  N.  S.,  870,  in  some  of  its 
facts,  presents  a  situation  similar  to  the  facts  we  are  discuss- 
ing. Nichols  &  Co.  were  general  contractors  in  Tacoma, 
Washington.  They  had  submitted  a  proposal  in  writing  to 
do  some  work  for  the  government  in  Alaska  at  a  place  called 
"Haines,"  the  bids  on  which  were  to  be  opened  by  the  gov- 
ernment official  at  noon  on  the  thirteenth  day  of  June,  1903. 
On  the  twelfth  day  of  June,  1903,  and  in  ample  time  to  have 
had  the  same  delivered  to  the  official,  the  contractors  wired 
him  to  add  five  per  cent  to  their  bid.  The  company  neglected 
to  make  the  delivery  in  time.  Circuit  Judge  Ross,  who  pre- 
pared the  opinion  for  the  court,  in  the  discussion  thereof 
states  that  there  was  evidence  going  to  show  that,  if  the  tele- 
gram had  been  delivered  before  noon  on  June  13th,  the  addi- 
tional five  per  cent  would  have  been  added  to  the  bid  of 
defendants  in  error.  To  this  showing  the  same  objection  was 
raised  as  to  the  testimony  above  discussed  and  involved  in 
the  instruction  asked  in  the  case  at  bar.  On  that  question  it 
was  said:  ^*^  "We  are  also  of  opinion  that  the  damages  sued 
for,  and  which  the  defendants  in  error  recovered  in  the  court 
below,  were  not  speculative  or  remote,  as  they  covered  only 
the  five  per  cent  desired  by  the  defendants  in  error  to  be 
added  to  their  bid,  and  which  the  officers  of  the  government 
having  in  charge  the  work  in  question  testified  would  have 
been  added,  had  the  telegram  been  delivered  prior  to  the 
opening  of  the  bids  at  noon  of  the  13th  of  June,  1903." 

To  the  same  effect,  in  a  degree,  is  the  finding  of  the  court 
on  similar  facts  in  the  cases  of  Western  Union  Tel.  Co.  v.  Xve 
&  Schneider  Co.,  70  Xeb.  251,  97  N.  W.  305,  63  L.  R.  A.  803, 
and  Postal  Telegraph  Cable  Co.  v.  Robertson,  36  Misc.  Rep. 
783.  74  N.  Y.  Supp.  876.     This  fact,  then,  being  foun<i  to  be 
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susceptible  to  proof  and  established,  it  is  settled  that:  "The 
measure  of  damages  which  may  be  recovered  from  a  tele- 
graph company  for  negligence  transmitting  or  delivering  a 
message,  whereby  a  sale  has  been  prevented,  is  the  difference 
between  the  price  of  the  subject  matter  of  sale  at  the  time 
it  would  have  been  sold,  had  it  not  been  for  such  negligence, 
and  the  price  the  plaintiff  is  thereafter  enabled  to  obtain 
therefor,  after  exercising  reasonable  diligence  to  make  such 
latter  sale,  together  with  expenses  necessarily  incurred  in 
consequence  of  the  delay  or  failure.  In  other  words,  if  the 
plaintiff  could  have  gotten  a  certain  price  for  the  thing  to  be 
sold  at  the  time  the  message  was  delivered  to  the  company, 
but  was,  after  the  negligence  of  the  company  in  transmitting 
or  delivering  the  message,  only  able  to  sell  at  a  less  price,  and 
that  by  reasonable  diligence,  the  measure  of  damages  would  be 
the  difference  between  the  two  pric^^.s,  together  with  the  neces- 
sary expenses  incurred  in  making  the  latter  sale.  The  object 
of  the  law  in  such  cases  is  to  compensate  the  injured  party  as 
near  as  possible  for  the  loss  incurred":  Jones  on  Telegraph 
and  Telephone  Companies,  sec.  546. 

The  other  instruction  tendered  by  defendant,  on  which 
the  claim  of  error  is  predicated,  is  as  follows:  **The  court  in- 
structs you  in  this  case  that  both  messages  sued  on  by  plain- 
tiff were  in  cipher,  and  unintelligible  to  a  person  reading 
same  without  knoAvledge  of  such  cipher,  and  that  no  recov^ery 
can  be  had  by  plaintiff  thereon  in  the  action  unless  you 
believe  from  the  evidence  that  the  agent  of  defendant, 
^^^  who  receives  such  messages  for  transmission,  knew  at  the 
time  of  such  receipt  that  such  messages  constituted  acceptance 
of  offers  for  the  purchase  of  wheat." 

We  do  not  regard  the  failure  to  give  this  instruction  as 
error,  as  it  was  not  necessary  that  the  company  or  its  opera- 
tor should  know  at  the  time  of  the  receipt  of  the  message  that 
it  constituted  an  a-cceptance  or  offer  for  purchase  of  wheat. 
It  was  sufficient,  if  the  message,  as  written,  when  read  in  the 
light  of  well-known  usage  in  commercial  correspondence, 
reasonably  informed  the  operator  that  it  was  one  of  business 
importance  involving  a  money  or  financial  liability  in  event 
of  delay  or  negligent  transmission.  The  undisputed  testi- 
mony appearing  in  the  record  is  that  the  message  was  sent  in 
what  is  known  as  "Robinson's  Code,"  and  that  with  this 
code  the  operator  informed  the  agent  of  the  plaintiff  he  was 
familiar,  and  the  testimony  of  the  same  agent  is  to  the  effect 
that  the  operator  said  he  knew  when  he  received  a  Robinson's 
cipher  message  that  a  good  deal  of  money  was  at  stake  on  a 
prompt  transmission,  atid  that  he  gave  it  a  preference.  This 
evidence  was  undenied,  and  in  our  judgment  presents  the 
character  of  knowledge  re(|iiired,  and  was  sufficient  to  rentier 
the  company  liable  for  substantial  damages  for  and  on  ac- 
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count  of  a  negligent  delay  in  delivery,  and  it  was  not  neces- 
sary, in  order  that  defendant  be  liable,  to  show  that  it  or  its 
operator  knew  at  the  time  of  the  receipt  of  the  message  that 
the  same  constituted  an  acceptance  or  offer  for  the  purchase 
of  wheat.  There  might  have  been  no  evidence  in  the  record 
showing  that  the  defendant  knew  that  the  message  in  ques- 
tion related  in  any  particular  to  this  specific  commodity,  yet 
the  company  would  have  been  liable  from  the  facts  showing 
the  operator's  knowledge  of  the  value  and  importance  of  the 
message. 

The  general  rule  as  sustained  by  a  large  number  of  authori- 
ties, and,  in  our  judgment,  the  correct  one,  is  that  when  the 
message,  though  couched  in  unusual  or  technical  trade  lan- 
guage, if  read  in  the  light  of  well-known  usage,  or  other 
circumstances,  sufficiently  apprises  the  telegraph  company, 
through  its  operator,  '^^^  that  it  relates  to  a  commercial 
business  transaction  between  the  correspondents,  and  that  a 
pecuniary  loss  may,  and  probably  will,  result  from  an  incor- 
rect or  delayed  transmission,  there  is  no  such  obscurity  as  will 
confine  its  liability  to  nominal  damages:  27  Am.  &  Eng.  Ency. 
of  Law,  p.  1063 ;  Smith  v.  Western  Union  Tel.  Co.,  80  Neb.  395, 
114  N.  W.  288 ;  Erie  Tel.  etc.  Co.  v.  Grimes,  82  Tex.  89,  17  S. 
W.  831;  Western  Union  Tel.  Co.  v.  Williford,  2  Tex.  Civ. 
App.  574,  22  S.  W.  244;  Postal  Telegraph  Cable  Co.  v. 
Lathrop,  131  111.  575,  19  Am.  St.  Rep.  55,  23  N.  E.  583,  7  L. 
R.  A.  474 ;  Postal  Telegraph  Cable  Co.  v.  Robertson,  36  Misc. 
Rep.  785,  74  N.  Y.  Supp.  876. 

The  facts  in  the  case  which  we  have  last  cited  (Postal  Tele- 
graph Cable  Co.  v.  Robertson)  were  peculiarly  similar  to  those 
in  the  case  at  bar,  and  are  stated  by  the  court  as  follows: 
"The  defendant  is  a  broker  on  the  Produce  Exchange  (New 
York  City),  and  sent  the  telegram  from  the  floor  of  the  ex- 
change by  delivering  it  to  the  plaintiff's  operator  there. 
The  telegram  was  an  important  one,  and  was,  with  the  excep- 
tion of  the  address,  in  cipher.  The  operator  knew  that  de- 
fendant was  such  broker,  and  that  the  telegram  was  according 
to  the  cipher  code  used  by  brokers  to  purchase  and  sell  grain. 
The  said  telegram  was  plainly  directed  to  Churchill  &  Co., 
Toledo,  Ohio,  yet,  through  some  unexplained  mistake,  the 
plaintiff  sent  it  to  Churchill  &  Co.,  Chicago,  Illinois.  This 
firm,  perceiving  that  the  telegram  was  not  for  them,  returned 
it  to  the  plaintiff  in  New  York,  and  not  until  then  did  the 
plaintiff's  servants  and  agents  perceive  the  error,  and  send 
the  telegram  to  Churchill  &  Co.,  Toledo,  Ohio.  The  defend- 
ant claims  to  have  been  damaged  $250  by  the  delay,  and 
swears  positively  that  by  reason  thereof  the  grain  was  not 
purchased  until  some  time  later,  which  caused  the  loss  indi- 
cated." 
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Judgment  was  rendered  in  that  case  by  the  trial  court,  and 
on  appeal  was  sustained. 

Independent  of  all  these  considerations,  however,  we  do  not 
see  that  plaintiff  was  prejudiced  by  the  failure  to  give  these 
instructions.  The  undisputed  evidence  in  support  of  the 
verdict  ^*^  and  judgment  clearly  warrants  them.  To  our 
minds  the  verdict  could  not  have  been  otherwise  upon  the  evi- 
dence. Every  element  necessary  to  entitle  plaintiff  to  re- 
cover was  abundantly  sustained  by  uncontradicted  evidence, 
so,  had  these  instructions  been  given  and  a  verdict  followed 
for  defendant,  it  seems  to  us  that  could  not  have  been  sus- 
tained. The  rule  obtaining  in  such  cases  was  announced  in 
the  case  of  Shawnee  National  Bank  v.  Wootten  &  Potts,  24 
Okl.  425,  103  Pac.  714,  in  an  opinion  delivered  at  this  term 
of  court. 

Therefore,  finding  no  error  in  the  record,  the  judgment  of 
the  trial  court  is,  accordingly,  affirmed. 

Hayes,  Turner  and  Williams,  JJ.,  concur;  Kane,  C.  J., 
absent  and  not  sitting. 


If  a  Telegraph  Message,  on  Its  Face,  "Relates  to  a  Commercial  or 
Legal  Transaction  of  Vaiue,  it  is  sufficient  to  charge  the  telegraph 
company  with  liability  for  all  damages  naturally  and  proximately 
arising  from  delay  in  delivery:  Note  to  Kagy  v.  Western  Union  Tel. 
Co.,  117  Am.  St.  Rep.  290,  291,  giving  numerous  instances  of  such 
liability,  as  well  as  the  law  governing  the  liability  of  telegraph  com- 
panies for  messages  in  cipher.  For  later  cases  on  notice  of  the 
importance  of  messages,  see  Western  Union  Tel.  Co.  v.  Merritt,  55  Fla. 
462,  127  Am.  St.  Rep.  169;  Lyles  v.  Western  Union  Tel.  Co.,  84  S.  C. 
1,  137  Am.  St.  Rep.  829;  Baker  v.  Western  Union  Tel.  Co.,  84  S.  C. 
477,  137  Am.  St.  Rep.  848.  As  to  liability  for  transmitting  cipher 
message  incorrectly,  see,  also.  Western  Union  Tel.  Co.  v.  Merritt,  55 
Fla.  462,  127  Am.  St.  Rep.  169;  and  as  to  duty  and  liability  with 
respect  to  a  misdirected  message,  see  Woods  v.  Western  Union  Tel. 
Co.,  148  N.  C.  1,  128  Am.  St.  Rep.  581.  Delay  in  the  transmission 
and  delivery  of  a  telegram  is  evidence  of  negligence  on  the  part  of 
the  telegraph  company:  Baker  y.  Western  Union  Tel.  Co.,  84  S.  C. 
477,  137  Am.  St.  Rep.  848. 


HARLEY  &  WILLIS  v.  STANLEY. 

[25  Okl.  89,  105  Pac.  188.] 

CONDITIONAL  SAIiE — Destruction  of  Property. — Where  per- 
sonal property  is  sold  and  delivered  to  the  vendee  under  an  agree- 
ment that  title  is  to  remain  in  the  vendor  until  payment,  the  loss  or 
destruction  of  the  property  while  in  the  possession  of  the  vendee  be- 
fore payment,  without  his  fault,  does  not  relieve  him  from  the  obli- 
gation to  pay  the  price,     (p.  901.) 

(Syllabus  by  the  court.) 
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J.  B.  Wilkinson,  for  the  plaintiffs  in  error.  • 
Gilbert  &  Bond,  for  the  defendant  in  error. 

8»  DUNN,  J.  December  7,  1907,  Harley  &  Willis,  plain- 
tiffs in  error,  as  plaintiffs,  filed  their  action  in  the  county 
court  of  Stephens  county,  Oklahoma,  against  Mrs.  P.  Stanley, 
to  recover  the  price  agreed  to  be  paid  by  the  defendant  for 
certain  furniture  and  other  items  sold  and  delivered  by  plain- 
tiffs to  the  defendant.  The  answer  was  a  general  denial.  The 
uncontradicted  evidence  shows  that  the  bill  of  goods  was  sold 
by  plaintiffs  to  defendant  under  an  ^®  agreement  that  the 
title  was  to  remain  in  plaintiffs  until  they  were  paid  for.  The 
defendant  received  the  goods  and  placed  them  in  her  house, 
which,  without  her  fault,  were  destroyed  by  fire,  and  the  de- 
fense seems  to  be  predicated  upon  the  proposition  that  this 
destruction  of  the  property  purchased  under  such  a  contract 
relieved  defendant  of  any  obligation  to  pay  for  the  same ;  that 
the  loss  fell  on  the  vendors,  and  not  on  herself.  The  case  was 
tried  to  a  jury,  which  on  this  evidence  and  the  instructions  of 
the  court  returned  a  verdict  in  favor  of  defendant,  upon 
which  the  court  rendered  judgment,  to  reverse  which  the  case 
has  been  brought  to  this  court  by  petition  in  error  and  case- 
made. 

There  are  a  number  of  questions  raised  by  the  brief  of  coun- 
sel for  plaintiffs  in  error,  but  they  all  revolve  around  the 
single  legal  proposition  suggested  above,  and  with  its  de- 
termination they  will  be  rendered  of  no  consequence.  There 
is  some  conflict  of  authority  on  the  question  presented,  but  to 
our  minds  the  great  weight  of  authority  supports  the  general 
rule  laid  down  in  6  American  and  English  Encyclopedia  of 
Law,  page  455,  which  is  stated  as  follows:  "AVhere  personal 
property  is  sold  and  delivered  to  the  vendee  under  an  agree- 
ment that  title  is  to  remain  in  the  vendor  until  payment,  the 
loss  or  destruction  of  the  property  while  in  the  possession  of 
the  vendee  before  payment,  without  fault,  does  not  relieve  him 
from  the  obligation  to  pay  the  price." 

This  text  finds  support  in  a  large  number  of  authorities : 
La  Vallev  v.  Ravenna.  78  Vt.  152,  112  Am.  St.  Rep.  898,  62 
Atl.  47,  2  L.  R.  A.,  N.  S.,  97,  6  Ann.  Cas.  684,  with  note; 
Osborn  v.  South  Shore  Lumber  Co.,  91  Wis.  526,  65  N.  W. 
184;  Burnley  v.  Tufts,  66  Miss.  48,  14  Am.  St.  Rep.  540,  5 
South.  627;  Planters'  Bank  of  Tennessee  v.  Vandyck,  4  Heisk. 
617;  American  Soda  Fountain  Co.  v.  Vaughn,  69  N.  J.  L. 
582,  55  Atl.  54;  Goldie  &  McCulloch  Co.  v.  Harper,  31  Ont. 
284;  Tufts  V.  Griffin,  107  N.  C.  47,  22  Am.  St.  Rep.  863,  12 
S.  E.  m.  10  L.  R.  A.  526;  Tufts  v.  Wynne,  45  Mo.  App.  42; 
Marion  Mfg.  Co.  v.  Buchanan.  118  Tenn.  238,  99  S.  W.^84,  8 
L.  R.  A.,  N.  S.,  590,  12  Ann.  Cas.  707 ;  Phillips  v.  Holleuburg, 
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Music  Co.,  82. Ark.  9,  99  S.  W.  1105;  Cole  v.  Hines.  81  Md. 
47(3,  32  Atl.  196,  32  »i  L.  R.  A.  455,  and  note ;  First  Congrega- 
tional Church  V.  Grand  Rapids  School  Furniture  Co.,  15  Colo. 
App.  46,  60  Pae.  948. 

Tlie  cases  holding  to  the  contrary  are  set  forth  in  the  note 
in  the  case  of  La  Valley  v.  Ravenna,  6  Ann.  Cas.  684,  and 
are  as  follows:  Arthur  v.  Blackman  (C.  C),  63  Fed.  536; 
Bishop  V.  Minderhout,  128  Ala.  162,  86  Am.  St.  Rep.  134,  29 
South.  11,  52  L.  R.  A.  395;  Randle  v.  Stone,  77  Ga.  501; 
Swallow  V.  Emery,  111  Mass.  355 ;  Cohb  v.  Tufts,  2  Wills.  Civ. 
Cas.  Ct.  App.,  sec.  152;  Glisson  v.  Heggie,  105  Ga.  30,  31  S.  E. 
118;  Mountain  City  Mill  Co.  v.  Butler,  109  Ga.  469,  34  S.  E. 
565. 

In  the  case  of  Burnley  v.  Tufts,  66  Miss.  48,  14  Am.  St.  Rep. 
540,  5  South.  627,  the  defendant  in  error  sold  to  the  plaintitf 
in  error  a  soda-water  fountain  under  practically  the  same 
terms  as  the  goods  in  the  ease  at  bar  were  sold.  Prior  to  com- 
plete payment  it  was  destroyed  by  fire,  and  the  vendee  re- 
fused to  make  payment  on  the  same  grounds  as  are  raised  by 
the  vendee  in  the  case  at  bar.  Discussing  the  case  the 
supreme  court  of  Mississippi  said:  "Burnley  unconditionally 
and  absolutely  promised  to  pay  a  certain  sum  for  the  prop- 
erty, the  possession  of  which  he  received  from  Tufts.  The 
fact  that  the  property  has  been  destroyed  while  in  his  custody- 
and  before  the  time  for  the  payment  of  the  note  last  due,  on 
payment  of  which  only  his  right  to  the  legal  title  of  the  prop- 
erty would  have  accrued,  does  not  relieve  him  of  payment  of 
the  price  agreed  on.  He  got  exactly  w^hat  he  contracted  for, 
viz.,  the  possession  of  the  property  and  the  right  to  acquire 
an  absolute  title  by  payment  of  the  agreed  price.  The  trans- 
action was  something  more  than  an  executory  conditional  sale. 
The  seller  had  done  all  that  he  was  to  do  except  to  receive 
the  purchase  price.  The  purchaser  had  received  all  that  he 
was  to  receive  as  the  consideration  of  his  promise  to  pay.  The 
inquiry  is,  not  whether  if  he  had  foreseen  the  contingency 
which  has  occurred  he  would  have  provided  against  it,  nor 
whether  he  might  have  made  a  more  prudent  contract,  but  it 
is  whether  by  the  contract  he  has  made  his  promise  is  absolute 
or  conditional.  The  contract  made  was  a  lawful  one,  and.  as 
we  have  said,  imposed  upon  the  buyer  an  absolute  obligation 
to  pay.  To  relieve  him  from  this  obligation,  the  court  must 
make  a  new  agreement  for  the  parties,  instead  of  enforcing 
the  one  made,  which  it  cannot  do." 

^^  To  the  same  effect  is  the  holding  of  the  supreme  court 
of  Wisconsin  in  the  case  of  Osborn  v.  South  Shore  Lumber 
Co.,  91  Wis.  526,  65  N.  W.  184,  a  case  where  the  facts  were 
siniiUir  to  those  in  the  case  at  bar.  Justice  ]\Iarshall,  writinu; 
the  opinion  of  the  court  on  this  question,  said:  "The  coikH- 
tioual  vt-'uder,  having  possession  subject  only  to  the  vendor's 
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reservation  of  title  as  security  for  the  unpaid  purchase  money, 
is  in  a  sense  the  owner.  If  he  pays  the  purchase  money,  he 
becomes  the  absolute  owner,  without  any  new  transaction  or 
bill  of  sale.  If  the  goods  be  wron^rfully  taken  away  from  him 
by  a  third  party,  he  may  recover  their  full  value  of  the  wronjs:- 
doer ;  and,  if  the  property  is  lost  or  stolen  while  in  his  posses- 
sion, whether  by  or  without  fault  on  his  part,  he  must 
nevertheless  pay  the  full  price  agreed  upon." 

Further  quotations  might  be  made  from  all  of  the  authori- 
ties cited  above,  but  we  cannot  see  that  it  would  be  of  value. 
The  obligation  is  no  different  than  any  other,  and  may  be 
sued  for  and  recovery  had  at  any  time  within  the  statute  of 
limitation.  It  thus  being  seen  that  the  judgment  of  the  trial 
court  is  contrary  to  law,  the  same  must  be  reversed  and  a  new 
trial  granted. 

The  case  is  accordingly  remanded  to  the  county  court  of 
Stephens  county,  with  instructions  to  set  aside  the  judgment 
heretofore  rendered  herein  and  grant  plaintiffs  in  error  a 
new  trial. 

All  the  justices  concur. 


CONDITIONAL  SALE— RIGHT  OF  VENDOR  TO  RECOVER  PRICE 
OF  PROPERTY  DESTROYED  WHILE  IN  POSSESSION  OF 
VENDEE. 

The  question  of  the  effect  of  the  accidental  destruction  of  property 
while  in  possession,  and  without  the  fault,  of  the  vendee,  the  title 
to  which  property  is  reserved  by  and  remains  in  the  vendor,  has 
given  rise  to  conflicting  decisions.  A  majority  of  the  courts  hold 
that  since  the  vendee  enjoys  all  the  incidents  of  ownership,  the  fact 
that  the  bare  title  is  reserved  by  the  vendor  until  the  price  is  fully 
paid  will  not  relieve  the -former  of  his  obligation  to  pay  the  price  of 
the  goods  destroyed  while  in  his  possession,  even  though  the  destruc- 
tion was  without  his  fault:  Philips  v.  Hollenberg  Music  Co.,  82  Ark. 
9,  99  S.  W.  1105;  Koach  v.  Whitefield,  94  Ark.  448,  127  S.  W.  722; 
Phenix  Ins.  Co.  v.  Hilliard  (Fla.),  52  South.  799;  Jesup  v.  Fairbanks, 
38  Ind.  App.  67a,  78  N.  E.  1050;  Burnley  v.  Tufts,  66  Miss.  48,  14 
Am.  St.  Eep.  540,  5  South.  627;  Jacob  Strauss  Saddlery  Co.  v.  King- 
man, 42  Mo.  App.  208;  Tufts  v.  Wynne,  45  Mo.  App.  42;  American 
Soda  Fountain  Co.  v.  Vaughn,  69  N.  J.  L.  582,  55  Atl.  54;  National 
Cash  Eegister  Co.  v.  South  Bay  Club  House  Assn.,  64  Misc.  Rep.  125, 
118  N.  Y.  Supp.  1044;  Tufts  v.  Griffin,  107  N.  C.  47,  22  Am.  St.  Rep. 
8G3,  12  S.  E.  68,  10  L.  R.  A.  526;  Whitlock  v.  Auburn  Lumber  Co., 
145  N.  C.  120,  58  S.  E.  909,  12  L.  R.  A.,  N.  S.,  1214;  Lancaster  v. 
Southern  Ins.  Co.,  153  X.  C.  285,  69  S.  E.  214;  Harley  v.  Stanley,  25 
Okl.  89,  ante,  p.  900.  105  Pac.  188;  Marion  Mfg.  Co.  v.  Buchanan, 
lis  Tcnn.  238,  99  S.  W.  9S4.  S  L.  R.  A.,  N.  S.,  590,  12  Ann.  Cas.  707; 
La  Valley  v.  Ravenna,  78  Vt.  152.  112  Am.  St.  Rep.  898,  62  Atl.  47,  2 
L.  R.  A.,  N.  S.,  97.  6  Ann.  (as.  (iSl;  Osborn  v.  South  Shore  Lumber 
Co.,   91   Vis.    526,   65    X.    W.    181. 

Many  decisions  quote  with  ajiproNal  the  case  of  Burnley  vT  Tufts, 
(56  Miss.  49,  14  Am.  St.  l\e|).  51(i,  5  Soutli.  627.  wherein  the  court 
says:    "Burnley    unL-ouuilionaliy    ami    absolutely    promised    to    pay    a 
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certain  sum  for  the  property,  the  possession  of  which  he  received 
from  Tufts,  The  fact  that  the  property  has  been  destroyed  while  in 
his  custody,  and  before  the  time  for  the  payment  of  the  notes  last 
due,  on  payment  of  which  only  his  right  to  the  legal  title  of  the 
property  would  have  accrued,  does  not  relieve  him  of  payment  of 
the  price  agreed  on.  He  got  exactly  what  he  contracted  for,  viz., 
the  possession  of  the  property,  and  the  right  to  acquire  an  absolute 
title  by  payment  of  the  agreed  price.  The  transaction  was  something 
more  than  an  executory  conditional  sale.  The  seller  had  done  all  that 
he  was  to  do,  except  to  receive  the  purchase  price;  the  purchaser  had 
received  all  that  he  was  to  receive  as  the  consideration  of  his  prom- 
ises to  pay.  The  inquiry  is  not  whether,  if  he  had  foreseen  the  con- 
tingency which  has  occurred,  he  would  have  provided  against  it,  nor 
whether  he  might  have  made  a  more  prudent  contract,  but  it  is 
whether  by  the  contract  he  has  made  his  promise  is  absolute  or  con- 
ditional. The  contract  made  was  a  lawful  one,  and,  as  we  have  said, 
imposed  upon  the  buyer  an  absolute  obligation  to  pay.  To  relieve 
him  from  his  obligation  the  court  must  make  a  new  agreement  for 
the  parties,  instead  of  enforcing  the  one  made,  which  it  cannot  do." 

In  the  case  of  American  Soda  Fountain  Co.  v.  Vaughn,  69  N.  J.  L. 
.582,  55  Atl.  54,  where  notes  were  given  by  the  vendee  for  unpaid 
installments  of  the  purchase  price  of  apparatus,  the  title  of  which 
was  retained  by  the  vendor,  the  court  says:  "The  question  to  be 
determined  is.  What  was  the  consideration  of  the  note?  If  the  pass- 
ing of  the  title  to  the  apparatus  was  the  consideration,  the  defense 
must  prevail.  If  the  delivery  of  the  apparatus,  with  the  right  to 
acquire  title,  was  the  consideration,  the  plaintiff  must  prevail.  We 
think  the  consideration  for  the  note  was  the  delivery  of  the  apparatus 

with    the    right    to    acquire    title The    consideration    for    these 

payments,  and  for  the  monthly  installments  as  they  fell  due,  must 
necessarily  be  the  same  as  the  consideration  for  the  notes  not  yet 
matured.  It  can  hardly  be  contended  that  the  consideration  for  the 
payments  already  made,  and  for  the  notes  which  matured  prior  to  the 
tire,  which  we  assume  were  paid,  has  failed.  It  must  have  failed  if 
the  consideration  was  the  passing  of  the  title.  The  language  of  the 
note  and  order  also  indicate  that  the  obligation  of  the  defendant  was 
absolute  immediately  upon  the  delivery  of  the  goods,  and  was  not 
conditioned  in  any  way  upon  the  passing  of  the  title.  The  title  was 
retained  by  the  plaintiff  merely  as  security  for  the  unpaid  purchase 
money.  Nothing  remained  to  be  done  by  the  plaintiff  to  perfect  the 
title  of  the  defendant;  that  title  would  have  become  perfect  im- 
mediately upon  payment." 

In  Osborn  v.  South  Shore  Lumber  Co.,  91  Wis.  526,  65  X.  W.  184, 
the  court  says:  ''Where  property  is  sold  and  delivered,  and  the 
vendor  has  fully  performed  all  the  conditions  of  the  contract  of  sale 
on  his  part  and  the  intention  of  the  parties  at  the  time  of  the  making 
of  the  contract,  as  in  this  case,  clearly  is  that  the  vendor  is  to  have 
no  interest  in  the  property  after  delivery,  except  as  security  for  the 
unpaid  purchase  money;  that,  subject  to  the  right  to  resort  to  said 
jiroperty  as  suclr  •security,  the  entire  dominion  and  control  over  the 
same  are  turned  over  to  and  assumed  by  the  vendee,  as  such,  although, 
for  the  purpose  of  retaining  efYeetually  the  security,  the  contract  of 
sale  provides  that  the  title  and  right  of  possession  shall  remain  in  the 
vendor,  as  security,  until  the  purchase  price  is  fully  paid,  and  though 
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the  amount  of  the  property  is  yet  to  be  ascertained  by  a  measurement 
in  order  to  determine  the  amount  of  the  purchase  money — if  any  such 
property  is  lost  after  such  delivery,  before  measurement,  such  loss 
must  fall  upon  the  vendee,  whether  the  loss  accrues  through  his  negli- 
gence or  otherwise,  and  the  amount  of  such  lost  property  may  be 
ascertained  by  competent  evidence.  The  relation  of  the  parties  to 
each  other  in  respect  to  the  question  here  presented,  in  such  a  case,  is 
the  same  as  between  a  mortgagor  and  mortgagee  of  personal  prop- 
erty." 

Some  courts  hold  the  contrary,  namely,  that  the  loss  must  be  borne 
by  the  vendor,  basing  their  decisions  upon  the  principle  that  the  loss 
follows  the  title;  hence  the  goods  in  possession  of  the  vendee  are  at 
the  risk  of  the  vendor.  And  in  the  event  of  their  destruction,  with- 
out the  fault  of  the  vendee,  the  vendor  must  bear  the  loss,  and  the 
vendee  is  not  obliged  to  pay  the  agreed  price:  Bishop  v.  Minderhout, 
128  Ala.  162,  86  Am.  St.  Eep.  134,  29  South.  11,  52  L.  R.  A.  395; 
American  Soda  Fountain  Co.  v.  Blue,  146  Ala.  682,  40  South.  218; 
Randle  v.  Stone,  77  Ga.  501;  Glisson  v.  Heggie,  105  Ga.  30,  31  S.  E. 
118;  Swallow  v.  Emery,  3  Mass.  355;  Cobb  v.  Tufts,  2  Wills.  Civ.  Cas. 
Ct.  App.  sec.  152;  Arthur  &  Co.  v.  Blackman,  63  Fed.  536. 

In  Cobb  V.  Tufts,  2  Wills.  Civ.  Cas.  Ct.  App.,  sec.  152,  the  court 
says:  "Where  a  sale  is  m.ade  and  possession  delivered  to  the  vendee, 
upon  the  express  condition  that  the  title  to  the  thing  is  to  remain  in 
the  vendor  until  the  purchase  price  be  paid,  such  payment  is  strictly 
a  condition  precedent,  and,  until  performance  thereof,  the  sale  is  in- 
complete, and  the  right  of  property  is  not  vested  in  the  vendee. 
....  In  a  suit  by  T.  upon  the  notes,  C.  pleaded  the  destruction  of 
the  property,  ....  and  it  was  held,  on  general  exception  to  the  plea, 
that  it  was  a  good  plea  of  failure  of  consideration,  and  the  judgment 
was  reversed  because  the  court  sustained  plaintiif's  general  exception 
to  it." 

We  incline  to  the  view  taken  by  the  minority  decisions,  not  because 
we  sometimes  doubt  the  wisdom  of  majorities,  but  because  we  know 
that  minorities  are  not  always  wrong.  We  have  only  to  consider  the 
rule  of  conditional  sales  generally,  in  order  to  arrive  at  a  logical  con- 
clusion whether  the  majority  is  in  the  right  and  the  minority  in  the 
wrong,  or  vice  versa,  on  the  subject  under  consideration.  We  find  in 
Benjamin  on  Sales,  Bennett's  seventh  edition,  paragraph  328,  the  follow- 
ing rule:  "Where  the  buyer  is  by  contract  bound  to  do  anything  as  a 
condition,  either  precedent  or  concurrent,  on  which  the  passing  of  the 
property  depends,  the  property  will  not  pass  until  the  condition  be 
fulfilled,  even  though  the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  buyer."  It  is  therefore  apparent  that  what 
a  vendee  buys  is  property,  not  solely  the  title  to  or  the  possession 
thereof;  and  if,  without  his  fault,  the  property  is  destroyed,  there  is, 
in  our  opinion,  an  entire  failure  of  consideration. 
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TAYLOR  V.  INSURANCE  COMPANY  OF  NORTH 
AMERICA. 

[25  Okl.  92,  105  Pac.  354.] 

INSURANCE — Construction  in  Favor  of  Insured. — ^If  a  policy 
•of  insurance  is  susceptible  of  two  constructions,  that  one  is  to  be 
adopted  which  is  more  favorable  to  the  assured,     (p.  908.) 

INSURANCE — Construction  of  Policy  in  Another  State. — If  a 
policy  of  fire  insurance  has  been  framed  under  the  laws  of  another 
state,  and  has  been  interpreted  by  the  highest  court  of  that  state, 
such  construction  should  be  of  the  most  persuasive  influence,  if  not 
binding,  with  us,  especially  when  supported  by  the  weight  of  author- 
ity.    (By  the  editor.)     (p.  914.) 

INSURANCE — Cancellation  of  Policy. — The  Return  of  the  Un- 
earned Premium  is  essential  to  a  cancellation  by  the  company,  where 
the  policy,  among  other  things,  provides,  "when  this  policy  is  canceled 
by  this  company  by  giving  notice,  it  shall  retain  only  the  pro  rata 
premium."     (pp.  908,  914.) 

INSURANCE — Cancellation   of   Policy — ^Unearned  Premium. — 

When  a  local  agent  for  an  insurance  company,  under  instructions 
thereto,  gives  the  assured  notice  of  8ke  cancellation  of  the  policy, 
without  tendering  or  offering  to  tender  the  unearned  premium,  and 
neither  being  authorized  to  make  such  tender  nor  seeking  a  waiver 
thereof,  or  being  authorized  thereto,  the  fact  that  the  assured  does 
not  protest  against  such  cancellation  does  neither  amount  to  a  waiver 
of  tender  nor  consent  to  such  cancellation.  The  local  agent  being  in 
possession  of  the  policy  as  bailee  for  the  assured,  his  marking  the 
same  "canceled"  and  returning  same  to  the  company,  without  the 
consent  or  knowledge  of  the  assured,  does  neither  constitute  a  waiver 
or  estoppel  nor  a  consent  or  acquiescence,     (pp.  906,  914.) 

TRIAIj  —  Conflicting  Evidence  —  Question  for  Jury. — Where 
there  is  a  reasonable  conflict  in  the  evidence,  the  issue  must  be  sub- 
mitted to  the  jury  for  determination,     (p.  914.) 

(Syllabi  by  the  court,  except  when  stated  to  be  by  the  editor.) 

Action  by  Taylor  against  the  Insurance  Company  of  North 
America.  Judgment  for  defendant,  and  plaintiff  brought 
error. 

Dennis  H.  Wilson,  Preston  S.  Davis  and  T.  L.  Brown,  for 
the  plaintiff  in  error. 

Fulton,  Stringer  &  Grant  and  Burwell,  Crockett  &  Johnson, 
for  the  defendant  in  error. 

»*  "WILLIAMS,  J.  The  agent  of  the  company,  in  whose 
possession  insured  left  the  policy  upon  which  this  action  was 
based,  was  named  Comer.  On  September  26,  1904,  Comer 
met  Taylor  on  the  streets  of  Claremore  and  said  to  him :  "The 
insurance  company  has  canceled  your  policy  on  your  hay." 
Taylor  asked  him  on  what  ground,  and  the  agent  said:  "They 
did  not  state."  Taylor  then  said:  "Where  is  my  money?" 
or  "How  about  my  money  I  have  paid  them,  if  they  have  can- 
celed it?     How  about  my  money?"    And  the  agent  said: 
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"They  did  not  say  anything  about  it."  Taylor  rejoined:  "I 
guess  I  can  get  my  money,  then,  if  they  have  canceled  it." 
The  agent,  Comer,  testified  that  he  canceled  the  policy  on 
September  26,  1904,  and  on  that  day  returned  the  same  to  the 
company. 

It  is  the  contention  of  counsel  for  plaintiff  in  error  that  the 
company,  under  the  terms  of  this  policy,  could  not  cancel  it 
except  that  it  at  some  time  tendered  or  returned  to  him  the 
unearned  premium  in  accordance  with  what  he  argues  are  its 
terms,  and  on  account  of  the  fact  that  this  unearned  premium 
was  neither  returned  nor  tendered  prior  to  October  9,  1904. 
that  this  had  the  effect  of  keeping  alive  the  policy  and  render- 
ing the  company  liable  for  the  loss.  The  paragraph  of  the 
policy  relating  to  cancellation  is  what  is  commonly  known 
as  the  "New  York  standard  form,"  and  reads  as  follows: 
»»*  "This  policy  shall  be  canceled  at  any  time  at  the  request 
of  the  insured,  or  by  the  company  by  giving  five  days'  notice 
of  such  cancellation.  If  this  policy  shall  be  canceled  as  here- 
inbefore provided,  or  become  void  or  cease,  the  premium  hav- 
ing been  actually  paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal,  this  company  re- 
taining the  customary  short  rate,  except  that,  when  this  policy 
is  canceled  by  this  company  by  giving  notice,  it  shall  retain 
only  the  pro  rata  premium." 

The  construction  of  this  contract  is  necessary  in  order  to 
determine  whether  or  not  the  policy  is  canceled.  If  the  con- 
struction contended  for  by  the  defendant  in  error  is  correct, 
the  clause  was  intended  to  read  as  follows:  "If  this  policy 
shall  be  canceled  as  hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually  paid,  the  unearned 
portion  shall  be  returned  on  surrender  of  this  policy  or  last 
renewal,  this  company  retaining  the  customary  short  rate,  ex- 
cept that,  when  this  policy  is  canceled  by  this  company  by 
giving  notice  (on  surrender  of  this  policy),  it  shall  retain  only 
the  pro  rata  premium." 

AVithout  the  interpolation  of  the  words  "on  surrender  of 
this  policy"  in  the  last  clause,  there  is  an  ambiguity,  and  there 
is  equal  reason  for  the  following  interpretation:  "If  this 
l)()licy  shall  be  canceled  (at  any  time  at  the  request  of  the  in- 
sured), or  become  void  or  cease,  the  premium  having  been 
actually  paid,  the  unearned  portion  shall  be  returned  on  sur- 
render of  this  policy  or  last  renewal,  this  company  retaining 
the  customary  short  rate,  except  that,  when  this  policy  is  can- 
celed by  this  company  by  giving  notice,  it  shall  retain  only 
the  pro  rata  premium." 

AVhen  the  policy  is  canceled  by  giving  "five  days'  notice 
of  such  cancellation,"  the  company  retaining  "only  the  pro 
rata  premium,"  this  cannot  be  accomplished  without  a  tender, 
unless  the  words  "on  surrender  of  the  policy"  are  read  into 
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said  clause;  and  if  that  was  the  intention,  why  repeat  the 
words  "by  giving  notice"?  If  that  contention  is  correct,  it 
should  have  been  stated  as  follows:  "This  policy  shall  be  can- 
celed at  any  time  at  the  request  of  the  insured,  or  by  the 
company  by  giving  five  days'  notice  of  such  cancellation.  If 
this  policy  shall  be  canceled  as  hereinbefore  provided,  or  be- 
come void  or  cease,  the  premium  having  been  actually  ®®  paid, 
the  unearned  portion  shall  be  returned  on  surrender  of  this 
policy  or  last  renewal,  this  company  retaining  the  customary 
short  rate,  except  that,  when  this  policy  is  canceled  by  this 
company,  ....  it  shall  retain  only  the  pro  rata  premium." 

To  say  the  least,  the  cancellation  clause  is  ambiguous,  and 
when  we  consider  that  the  insurer  was  skilled,  not  only  in  the 
framing,  but  also  the  interpretation,  of  such  contracts,  and 
that  the  insured  had  no  part  in  the  framing  thereof,  as  well 
as  being  unskilled  in  such  interpretation,  such  construction 
should  be  adopted  as  is  more  favorable  to  the  insured ;  and 
especially  is  this  true  when  the  construction  contended  for  by 
the  insurer  is  not  only  inequitable,  but  also  unjust. 

The  contract  of  insurance  here  involved,  known  as  the 
"New  York  standard  policy,"  was  framed  by  virtue  of  chapter 
488,  page  720,  of  the  Laws  of  New  York  of  1886,  providing 
for  a  uniform  contract  of  fire  insurance  to  be  used  by  fire 
underwriters  within  said  state.  The  clause  here  under  con- 
.sideration  was  first  before  the  supreme  court  of  the  state  of 
New  York  in  the  case  of  Nitsch  v.  American  Central  Ins.  Co., 
83  Hun,  614,  31  N.  Y.  Supp.  1131,  wherein  a  tender  was  con- 
strued to  be  necessary  to  the  cancellation  of  the  policy.  The 
judgment  of  the  supreme  court  was  affirmed  by  the  New  York 
court  of  appeals  on  March  16,  1897  (152  N.  Y.  635,  46  N.  E. 
1145).  Afterward,  on  March  1,  1898,  in  the  case  of  Tisdell 
V.  New  Hampshire  Fire  Ins.  Co.,  155  N.  Y.  163,  49  N.  E.  664, 
40  L.  R.  A.  765  (see,  also,  11  Misc.  Rep.  20,  32  N.  Y.  Supp. 
166),  it  was  again  held  that  a  tender  was  a  condition  pre- 
cedent to  the  cancellation  of  such  a  policy — the  opinion  being 
delivered  by  Mr.  Justice  Bartlett,  concurred  in  by  Justices 
Haight,  Martin,  and  Vann,  Chief  Justice  Parker  and  ^Ir. 
Justice  O'Brien  dissenting,  and  Mr.  Justice  Gray  being  ab- 
sent. Again,  in  the  case  of  Buckley  v.  Citizens'  Insurance 
Co.,  188  N.  Y.  399,  81  N.  E.  165,  13  L.  R.  A.,  N.  S.,  889  (see, 
also,  112  App.  Div.  451,  98  N.  Y.  Supp.  622),  the  court  of 
appeals,  following  the  Nitsch  and  Tisdell  cases,  said:  "It  is 
a  question  of  vital  importance  to  the  insurer  and  the  insured 
as  to  the  precise  meaning  of  the  cancellation  clause  in  the 
"'  standard  policy.  The  situation  is  not  a  complicated  one, 
and  the  court  desires  to  so  construe  the  clause  that  its  mean- 
ing may  be  made  clear.  If  the  insurance  company  desires  to 
cancel,  it  must,  as  we  have  held  in  the  cases  cited,  not  only 
give  the  notice  required,  but  accompany  it  by  the  paj'ment  or 
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tender  of  the  pro  rata  amount  of  the  unearned  premium.  It 
cannot  legally  demand  of  the  insured  the  surrender  of  the 
policy  and  its  cancellation  until  this  is  done." 

The  court  was  unanimous  as  to  the  foregoing  conclusion 
At  that  time  Chief  Justice  Cullen  and  Justices  O'Brien, 
Haight,  Hiscock,  Bartlett,  Chase  and  Vann  comprised  the 
court. 

In  the  case  of  Philadelphia  Linen  Co.  v.  Manhattan  Fire 
Ins.  Co.,  8  Pa.  Dist.  R.  261,  that  court,  after  referring  to  the 
Tisdell  case,  said:  *'The  question  which  is  now  before  us  was 
then  passed  upon  by  the  supreme  court  of  New  York  upon  a 
policy  where  the  language  was  identically  the  same  as  that 
which  has  been  quoted  from  the  defendant's  policy.  The 
majority  of  the  court  in  that  case  decided  that,  upon  cancella- 
tion of  the  policy  by  the  company,  it  must  return  or  tender 
the  unearned  premium  in  order  to  effect  a  cancellation.  The 
same  conclusion  seems  to  have  been  arrived  at  by  the  same 
court  in  an  earlier  case,  Nitsch  v.  American  Cent.  Ins.  Co., 
reported  in  152  N.  Y.  635,  46  N.  E.  1149.  While  these  de- 
cisions are  not  binding  upon  the  courts  of  Pennsylvania,  they 
are,  of  course,  entitled  to  great  respect.  It  is,  no  doubt,  emi- 
nently proper  to  hold  companies  and  corporations,  such  as 
insurance  companies,  to  a  strict  construction  of  their  rights 
as  defined  in  formal  contracts,  which  are  prepared  in  their 
own  interest  and  the  terms  of  which  the  insured,  as  a  rule, 
has  little  or  no  part  in  determining.  This  has  been  the  policy 
of  the  courts,  and  has  been  found  by  experience  to  be  neces- 
sary in  order  to  guard  the  interests  of  those  who  are  in  many 
cases  ignorant  and  in  all  cases  more  or  less  at  the  mercy  of 
such  corporations.  The  courts  of  this  state  have  been  moved 
by  the  same  policy,  and  it  may  be,  and  we  are  inclined  to 
think,  that  the  attitude  which  has  been  taken  by  our  own 
supreme  court  with  reference  to  provisions  not  identical  with, 
but  .similar  to,  those  in  question,  requires  us  to  follow  the  rul- 
ing which  has  been  made  in  the  state  of  New  York." 

"**  In  the  case  of  Gosch  v.  Fireman's  Ins.  Co.,  33  Pa.  Super. 
Ct.  49(>,  the  court  said:  "The  plaintiffs,  then,  having. paid  the 
premium  for  the  entire  term,  could  the  defendant,  at  its  own 
pleasure,  effect  a  complete  extinguishment  of  the  insurance 
contract,  merely  by  giving  notice  of  its  determination  to  can- 
cel, without  at  the  same  time  returning  or  tendering  the  un- 
earned portion  of  that  premium?  Where  a  contract  with 
mutual  undertakings  has  been  entered  into  by  two  parties 
and  fully  performed  by  one  of  them,  we  may  certainly  say, 
speaking  generally,  that  the  other  party  could  not  successfully 
invoke  the  aid  of  any  court  in  an  effort  to  rescind  until  he 
had  returned  or  tendered  the  return  of  any  valuable  thing  he 
liad  received  by  reason  of  the  contract.  To  permit  him- to  re- 
tain the  benefits  and  at  the  same  time  repudiate  the  burdens 
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of  his  own  agreement  would  be  highly  unconscionable  and 
shocking  to  our  sense  of  natural  justice.  It  would  be  out  of 
harmony  with  some  of  the  fundamental  principles  on  which 
our  entire  system  of  jurisprudence  is  built.  Of  course,  where 
the  right  to  cancel  has  been  expressly  reserved  in  the  contract 
itself,  then  the  extent  of  the  right  and  the  conditions  upon 
which  it  may  be  exercised  must  be  determined  by  a  reference  to 
the  contract,  rather  than  to  principles  of  general  law.  Turn- 
ing, then,  to  the  language  of  the  agreement,  in  which  the  par- 
ties  have  undertaken  to  state  their  respective  rights  and 
duties,  if  we  find  it  susceptible  of  two  constructions,  one  in 
harmony  with,  the  other  in  opposition  to,  those  general  prin- 
ciples already  referred  to,  a  sound  discretion  would  seem  to 
invite  us  to  accept  the  former  and  reject  the  latter,  just  as,  in 
ascertaining  the  true  meaning  of  a  doubtful  clause  in  a  will, 
the  courts  incline  to  that  construction  which  would  vest  the  es- 
tate, rather  than  leave  it  contingent,  which  would  give  the 
inheritance  to  the  heir  rather  than  to  a  stranger.  Taking  up, 
then,  the  provision  of  the  policy  on  this  subject,  and  looking 
at  it  as  a  whole,  we  may  confidently  say  that  it  contemplates 
a  complete  and  effective  destruction  of  the  contractual  rela- 
tion at  the  instance  of  either  party,  and  that  to  accomplish 
this  end  the  party  moving  must  do  two  distinct  and  separate 
things;  the  object  in  view  undeniably  being  that,  when  the 
cancellation  shall  have  been  completed,  both  parties  will  have 
been  restored,  as  far  as  possible,  to  the  conditions  existing 
before  the  contractual  relation  began.  If  the  destruction  of 
this  relation  be  begun  by  the  assured,  he  must  give  notice  to 
the  other  party  and  surrender  his  policy,  which  ^^  proclaims 
the  existence  of  the  relation  he  would  now  destroy.  If  begun 
by  the  company,  it  must  also  give  notice  and  repay  or  tender 
payment  of  the  unearned  premium  in  its  hands.  The  right 
reserved  to  each  party  is  but  a  single  one,  viz.,  the  right  to 
cancel ;  and  the  cancellation  contemplated  is  not  a  partial,  but 
a  complete,  one.  The  obligation  imposed  on  the  party  moving 
to  cancel  is,  looking  broadly  at  the  entire  contract  provision, 
also  single,  viz.,  the  restoration  of  the  other  party,  as  far  as 
may  be,  to  the  situation  occupied  before  the  contractual  rela- 
tion began.  True,  this  involves  the  performance  or  tender 
of  performance  of  another  act  besides  the  giving  of  notice; 
but  it  does  not  necessarily  follow  that  such  performance  or 
tender  may  be  totally  dissevered  in  time  from,  and  thus  ren- 
dered wholly  independent  of,  the  giving  of  the  notice.  Such 
a  construction  of  the  policy  provision,  although  strongly  ur-ied 
on  us  by  the  learned  counsel  for  appellant,  is,  at  best,  a 
doubtful  one.  More  than  this  he  can  hardly  claim  for  it, 
in  the  light  off^he  fact  that  it  has  been  deliberately  rejected 
by  the  courts  of  last  resort  of  most  of  our  sister  states.  The 
argunit-nt   supporting  it,    as   he    agrees,   has   been   stated,    as 
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forcibly  as  it  can  be,  in  the  dissenting  opinion  of  Chief  Jus- 
tice Parker  in  Tisdell  v.  New  Hampshire  Fire  Ins.  Co.,  155 
N.  Y.  163,  49  N.  E.  664,  40  L.  R.  A.  765.  An  examination 
of  this  opinion  seems  to  show  that  its  conclusions  are  reached 
rather  from  a  critical  analysis  of  some  of  the  language  of  the 
policy  provision  and  the  order  in  which  its  sentences  are  col- 
lated than  from  a  broad  view  of  the  entire  provision  and  a 
consideration  of  the  nature  of  the  object  to  be  accomplished 
thereby.  The  following  language  from  the  majority  opinion 
clearly  indicates  that  the  question  must  now  be  considered  as 
settled  in  that  jurisdiction:  'The  question  presented  on  this 
appeal  is  no  longer  an  open  one  in  this  court.  It  was  "de- 
cided in  Nitsch  v.  American  Central  Ins.  Co.,  152  N.  Y.  635, 
46  N.  E.  1149,  affirmed  in  this  court  without  an  opinion.  In 
that  case,  as  in  this  one,  the  question  presented  was  whether 
the  provision  of  the  New  York  standard  policy  of  fire  insur- 
ance relating  to  the  cancellation  of  a  policy  at  the  instance  of 
the  company  requires  that,  in  addition  to  giving  the  five  days' 
notice,  the  company  must  return  or  tender  the  unearned 
premium  in  order  to  effect  a  cancellation.  The  answer  was 
in  the  affirmative.'  In  an  elaborate  discussion  of  the  whole 
subject,  to  be  found  in  Cooley's  Briefs  of  Insurance,  wherein 
all  of  the  cases  from  the  various  jurisdictions  are  cited  and 
considered,  the  general  rule  to  be  drawn  ^^^  from  them  is 
thus  stated  on  page  2801 :  'The  general  rule  is  that  under  such 
a  provision,  unless  waived,  the  repayment  of  such  proportion 
of  the  premium  is  essential  to  a  valid  cancellation,  and  notice 
W'ithout  such  repayment  or  a  tender  of  the  amount  is  in- 
effectual  There    must    be    an    actual    repayment    or 

tender;  a  mere  promise  to  pay,  a  request  to  call  for  the 
amount  due,  or  notice  that  the  money  is  subject  to  insured's 
order,  being  insufficient.'  " 

In  33  Pa.  Super.  Ct.  505,  the  court  further  said:  "But  we 
cannot  regard  the  question  as  an  open  one,  because  we  be- 
lieve it  to  have  been  ruled  in  the  case  of  Baldwin  v.  Pennsyl- 
vania Fire  Ins.  Co.,  206  Pa.  248,  55  Atl.  970.  In  that  case, 
the  suit  being  on  a  policy  similar  to  the  one  now  under  con- 
sideration, the  company  in  its  affidavits  of  defense  set  up 
'that  the  policy  in  suit  had  been  surrendered  and  returned 
for  cancellation,  and  actually  had  been  canceled  on  December 
8,  1897.'  We  have  not  the  record  actually  before  us,  but  take 
this  statement  from  the  paper  book  of  the  appellant,  which 
we  have  carefully  examined.  The  trial  court  held  that  the 
contract  of  insurance  had  never  been  completed,  and  the 
policy  had  never  gone  into  force,  and  on  this  ground  non- 
suited the  plaintiff.  This  court  affirmed  the  judgment  for 
the  same  reason.  But  the  supreme  court  held  that  tlie  con- 
tract had  been  fully  completed,  and  therefore  the  polic.-^  was 
in  force  at  the  time  of  the  fire,  unless  it  had  been  canceled 
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meantime,  as  the  company  had  alleged.  As  the  case  was  sent 
back  to  be  retried,  the  court  could  not  well  avoid  disposing 
of  this  important  defense,  set  up  by  the  averment  of  the  afifi- 
davit  quoted,  and  we  think  they  did  it  in  no  uncertain  manner. 
Speaking  for  the  court,  Mr.  Justice  Dean,  after  pointing  out 
the  character  of  evidence  necessary  to  show  a  cancellation  at 
the  instance  of  the  insured,  turns  to  the  question  now  before 
US  and  says:  'The  company  gave  no  notice  of  its  intention  to 
cancel  as  required  by  the  contract,  nor  did  it  return  nor  offer 
to  return  five-sixths  of  the  premium,  a  preliminary  to  can- 
cellation as  the  contract  required.  We  can  take  no  other  view 
of  the  evidence  than  that  the  contract  of  indemnity  was  com- 
plete when  Hatfield  and  the  agent  both  agreed  to  it,  and  the 
agent,  by  consent  of  Hatfield,  retained  for  the  company  the 
unearned  premium.  Was  the  contract  afterward  rescinded  or 
canceled  by  the  company,  or  by  consent  of  Foster,  the  attorney 
(for  the  insured)  ?  The  company  could  cancel  it  just  one 
way  at  any  time.  That  was  by  five  days'  notice  to  the  repre- 
sentative of  the  estate  of  ^^^  its  intention  to  do  so  and  re- 
turn of  five-sixtlis  of  the  premium.  It  gave  no  notice  and 
offered  to  return  no  premium.'  We  are  earnestly  urged  by 
the  learned  counsel  for  the  appellant  to  regard  this  clear  and 
<^mphatic  statement  of  the  law,  upon  the  very  point  now  under 
consideration,  as  merely  dictum ;  but  we  are  wholly  unable  to 
do  so,  in  the  light  of  the  fact  that  the  cancellation  of  the 
policy  was  a  defense  distinctly  raised  by  the  pleadings,  and 
the  further  fact  that  in  the  judgment  entered,  in  which  the 
entire  court  concurred,  we  find  the  following:  'On  a  retrial 
it  is  directed  that  the  law  be  announced  as  we  have  indicated,' 
etc." 

In  the  case  of  Continental  Ins.  Co.  v.  Daniel,  25  Ky.  Law 
Eep.  1501,  78  S.  W.  866,  the  court  said:  "The  difference  be- 
tween the  contentions  of  appellant  and  appellee  is  this:  The 
appellant  contends  that  the  notice  and  tender  must  be  given 
and  made  five  da^'s  preceding  the  cancellation,  which  takes 
effect  immediately.  The  appellee  contends  that  the  act  of 
cancellation  should  take  place,  and  notice  and  tender  be  given 
and  made,  and  five  days  after  this  the  cancellation  takes  effect, 
and  the  policy  is  then  no  longer  in  force.  The  lower  court 
took  appellee's  view  of  the  matter,  and  we  are  not  prepared 
to  say  that  the  court  erred.  This  provision  of  the  policy  is 
somewhat  ambiguous.  This  court  has  repeatedly  decided  in 
such  cases  that  the  policy  should  be  construed  most  strongly 
against  the  company,  as  it  prepared  it.  This  language  of  the 
policy  seems  to  support  the  construction  contended  for  by 
appellee,  to  wit:  'This  policy  shall  be  canceled  at  any  time 
....  by  the  company  by  giving  five  days'  notice  of  such  can- 
celhition.'  This  seems  to  imply  that  the  act  of  cancellation 
j)rt'ce(les  the  notice;  but  the  cancellation  is  not  to  take  effect 
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until  five  days  after  the  giving  of  the  notice  of  the  cancellation 
and  the  tender  of  the  premium." 

In  the  case  of  Chrisman  &  Sawyer  Banking  Co.  v.  Hartford 
Fire  Ins.  Co.,  75  Mo.  App.  310,  that  court  said:  "In  the 
rescission  of  a  contract  by  one  party,  it  is  a  necessary  condi- 
tion precedent  to  such  rescission  to  place  the  other  party  in 
statu  quo — to  restore  to  him  whatever  may  belong  to  him  by 
reason  of  bringing  the  contract  to  an  end.  This  is  the  general 
rule,  as  applied  to  all  cases  of  contract.  And  within  this  rule 
it  has  been  repeatedly  held  that  before  an  insurance  company 
can  make  an  effective  cancellation,  it  must  return  or  tender 

the  unearned  premium In  this  case  no  attempt  was 

made  to  do  so.  ^^^  No  effort  was  made  to  ascertain  what  the 
unearned  premium  was,  and  certainly  it  will  not  be  pretended 
that  the  president  of  the  woolen-mill  released  his  claim  for 
that.  But  it  is  said  that  this  particular  policy  provided  that 
the  unearned  premium  was  to  be  returned  *on  the  surrender 
of  the  policy.'  And,  as  the  policy  was  not  surrendered,  it 
was  not  necessary  to  return  the  premium.  We  think  the  re- 
turn of  the  premium  and  the  surrender  of  the  policy,  under 
the  terms  of  the  contract,  were  concurrent  acts;  that  neither 
•could  be  demanded  without  the  other.  But,  as  defendant  was 
the  party  seeking  cancellation,  it  was  its  duty  first  to  have 
tendered  the  unearned  premium  on  a  surrender  of  the  policy. 
It  then  would  have  done  all  that  the  contract  required  it  to 
do  in  order  to  place  the  assured  in  statu  quo." 

In  the  case  of  Hartford  P^ire  Ins.  Co.  v.  Cameron,  18  Tex. 
Civ.  App.  237,  45  S.  W.  158,  the  court  said:  "We  think  that 
the  cancellation  clause,  taken  as  a  whole,  means  that,  when 
the  company  elects  to  cancel  the  policy,  it  must,  upon  giving 
notice  of  such  intention,  at  the  same  time  return  or  tender  to 
the  insured  or  his  agent  the  unearned  portion  of  the  premium. 
The  latter  part  of  the  clause,  by  providing  that  the  company, 
in  such  cases,  'shall  retain  only  the  pro  rata  premium,'  clearly 
implies  that  the  other  portion  shall  be  returned ;  and,  while 
it  does  not  in  turn  declare  when  the  return  shall  be  made,  it 
would  be  unreasonable  and  unjust  to  allow  it  to  cancel  its 
obligation  and  retain  the  consideration  upon  which  it  was 
based.  It  would  be  ef|ually  as  unjust  and  inequitable  to  re- 
ifuire  the  insured  'to  dance  attendance  at  the  place  of  business 
of  an  insurance  company,  and  await  their  pleasure.'  and  prob- 
ably be  put  to  his  action  to  recover  the  little  sum  due  him,  the 
cost  of  which  might  be  greater  than  the  sum  due." 

In  the  case  of  Hartford  Fire  Ins.  Co.  v.  McKenzie,  70  111. 
Ai)p.  615.  the  court  for  the  second  district,  in  construing  an 
identical  contract,  said:  "Where  the  company  seeks  to  cancel 
the  contract  under  such  stipulation  as  is  above  set  out,  the  in- 
-sured  does  not  have  to  tiMider  his  policy,  in  order  to  entitle 
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him  to  receive  back  the  unearned  premium ;  but  it  is  for  the 
company  desiring  cancellation  to  seek  the  assured  and  tender 
the  money  to  him,  and  till  it  does  so  the  cancellation  has  not 
been  effected."  See,  also,  Peterson  v.  Hartford  Fire  Ins.  Co., 
87  111.  App.  **3  567.  Hartford  Fire  Ins.  Co.  v.  Tewes,  132 
111.  App.  321;  Williamson  v.  Warfield-Pratt-Howell  Co.,  136 
111.  App.  168;  Mississippi  Valley  Ins.  Co.  v.  Bermond,  45  111. 
App.  22;  Hamburg-Bremen  Fire  Ins.  Co.  v.  Browning,  102 
Va.  890,  48  S.  E.  2 ;  2  Clement  on  Insurance,  p.  405. 

In  the  case  of  Mississippi  Fire  Assn.  v.  Dobbins,  81  Miss. 
G30,  33  South.  506,  the  same  character  of  contract  is  construed, 
and  the  court,  going  further,  holds  that,  even  in  case  the  con- 
tract becomes  void,  before  the  company  can  defend,  it  must 
tender  and  pay  over  to  the  insured  the  unearned  portion  of 
the  premium. 

The  authorities  holding  to  the  contrary  are  as  follows: 
Schwarzchild  &  Sulzberger  Co.  v.  Phoenix  Ins.  Co.  of  Hart- 
ford, 124  Fed.  52.  59  C.  C.  A.  572,  115  Fed.  653;  El  Paso 
Reduction  Co.  v.  Hartford  Ins.  Co.,  121  Fed.  937 ;  Davidson  v. 
German  Ins.  Co.,  74  N.  J.  L.  487,  65  Atl.  996,  13  L.  R.  A.,  N. 
S.,  884,  12  Ann.  Cas.  1065 ;  Phoenix  M.  Ins.  Co.  v.  Brecheisen, 
50  Ohio  St.  542,  35  N.  E.  53;  Newark  Fire  Ins.  Co.  v.  Sam- 
mons,  11  111.  App.  230. 

Such  policy  being  framed  by  virtue  of  the  laws  of  New 
York,  and  the  highest  court  of  that  state  having  interpreted 
same,  such  construction  should  be  of  most  persuasive  influence, 
if  not  binding,  with  us,  especially  vrhen  supported  by  the 
weight  of  authority:  Equitable  Life  Assur.  Soc.  v.  Brown,  213 
U.  S.  25,  29  Sup.  Ct.  Rep.  404,  53  L.  ed.  682.  Hence  we  hold 
that  the  policy  was  not  canceled ,  no  tender  having  been  timely 
made. 

2.  It  is  further  insisted  that  the  assured  consented  as  a 
matter  of  law  that  the  contract  of  insurance  should  be  can- 
celed. We  do  not  so  conclude  from  the  evidence:  Hartford 
Fire  Ins.  Co.  v.  Tewes,  132  111.  App.  321. 

3.  As  to  the  question  of  forfeiture  on  account  of  the  alleged 
encumbrance,  that  was  a  question  for  the  jury ;  there  being  a 
conflict  in  the  evidence  thereon.  The  fact  that  a  mortgage 
may  have  been  made  thereon  and  filed  of  record,  and  not  can- 
celed of  record,  was  not  conclusive.  It  was  competent  to 
show  the  mortgage  *^*  security  had  been  changed  or  sub- 
stituted, or  that  the  debt  had  been  extinguished  by  renew^al 
and  taking  other  security  or  payment.  All  these  questions 
were  for  the  determination  of  the  jury. 

The  case  is  reversed  and  remanded,  with  instructions  to 
grant  a  new  trial. 

Kane,  C.  J.,  and  Turner,  J.,  concur. 

Dunn,  J.,  dissented. 
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That  Construction  Most  Favorable  to  the  Insured  ehowld  be  given  ta 
a  policy  of  insurance  where  it  is  susceptible  of  two  constructionsi 
Mutual  Life  Ins,  Co.  v.  New,  125  La.  41,  136  Am.  St.  Eep.  326; 
Monahan  v.  Fidelity  Life  Ins.  Co.,  242  111.  488,  134  Am.  St.  Rep.  337; 
Forest  City  Ins.  Co.  v.  Hardesty,  182  111.  39,  74  Am.  St.  Rep.  161. 

As  to  the  Weight  to  he  Given  to  the  Decisions  of  a  Court  of  Last 
Resort  in  Another  State  concerning  a  statute,  or  the  controlling  word  in 
a  statute,  see  Rouse  v.  Donovan,  104  Mich.  234,  53  Am.  St.  Rep.  457, 
and  cases  cited  in  the  cross-reference  note  thereto. 

As  to  What  is  not  Sufficient  Notice  of  Cancellation  of  an  Insurance 
Policy  to  arbitrarily  terminate  the  policy  if  the  insurer  does  not  refund 
or  offer  to  refund  the  amount  of  unearned  premium  as  required  by  can- 
cellation conditions  in  the  policy,  see  Savage  v.  Phoenix  Ins.  Co.,  12  Mont. 
458,  33  Am.  St.  Rep.  591.  As  to  sufficiency  of  notice  of  cancellation 
of  policy,  see  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246,  17  Am.  St.  Rep. 
233;  Insurance  Cos.  v.  Raden,  87  Ala.  311,  13  Am.  St.  Rep.  36;  Mutual 
Assur.  Society  r.  Scottish  Union  etc.  Ins.  Co.,  84  Va.  116, 10  Am.  St.  Rep. 
819. 


COALGATE  COMPANY  v.  BROSS. 

[25  Okl.  244,  107  Pac.  425.] 

TRIAIi — Necessity  of  Objection  to  Misconduct  of  Counsel. — To 

present  the  question  of  misconduct  of  counsel  in  making  improper 
statements  to  the  jury  in  his  argument  for  appellate  review,  there 
must  be  an  objection  seasonably  made,  and  an  exception  properly 
taken  if  it  is  overruled,     (p.  917.) 

DAMAGES — Evidence  of  Extent  of  Personal  Injuries. — Where 
several  nonexpert  witnesses  testify  on  one  side  to  the  effect  that  an 
injury  for  which  damages  were  allowed  by  a  jury  was  of  a  permanent 
nature,  and  the  plaintiff's  injured  hand  was  exhibited  to  the  jury  in 
corroboration  of  said  testimony,  and  several  expert  witnesses  testify 
on  the  other  side  that  the  jnjury  was  slight,  and  that  there  was  a  com- 
plete recovery,  it  was  proper  to  submit  the  evidence  on  both  sides  to 
the  jury,  and  let  it  decide  the  disputed  question  of  fact.  (pp.  918, 
919.) 

FELLOW-SERVANTS— Joint  Liability  With  Master  for  Negli- 
gence.— Under  section  36,  article  9,  of  the  constitution,  which  pro- 
vides: "The  common-law  doctrine  of  the  fellow-servant,  so  far  as  it 
affects  the  liability  of  the  master  for  injuries  to  his  servant,  resulting 
from  the  acts  or  omission  of  any  other  servant  or  servants  of  the  common 
master,  is  abrogated  as  to  every  employee  of  every  railroad  company 
and  every  street  railway  company  or  interurban  railway  company, 
and  of  every  person,  firm,  or  corporation  engaged  in  mining  in  this 
state;  and  every  such  employee  shall  have  the  same  right  to  recover 
for  every  injury  suffered  by  him  for  the  acts  or  omissions  of  any  other 
fmplovee  or  employees  of  the  common  master  that  a  servant  would 
have  if  such  acts  or  omissions  were  those  of  the  master  himself  in  the 
performance  of  a  nonassignable  duty  ....  " — where  the  negligence 
of  the  fellow-servant  causes  the  injury  of  a  person  engaged  in  the 
service  of  a  corporation  as  a  rope-rider  in  the  slope  of  a  coal  mine, 
liis  act  constitutes  a  breach  of  duty  of  the  master,  and  at  the  same 
time  a  breach  of  duty  on  his  own  part  toward  his  coemployee,  and  the 
person  injured  may  maintain  a  joint  action  against  the  master  and 
servant  for  the  injury,     (pp.  919,  920.) 

(Syllabi  by  the  court.) 
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E.  E.  Melnnis,  C.  Porter  Johnson  and  Arthur  G.  Moseley, 
for  the  plaintiffs  in  error. 

D.  H.  Linebaugh,  for  the  defendant  in  error. 

^*^  KANE,  C.  J.  This  was  an  action  for  personal  injuries, 
commenced  against  the  Coalgate  Company,  a  corporation 
owning  and  operating  a  coal  mine  at  Coalgate,  Oklahoma,  and 
its  hoisting  engineer,  George  Wheeler,  by  Jesse  Bross,  the 
defendant  in  error,  who  was  plaintiff  in  the  court  below ;  the 
plaintiffs  in  error  here  ^^^  being  defendants.  The  plaintiff 
claims  to  have  received  injuries  while  in  the  service  of  the 
defendants  as  a  rope-rider,  in  a  slope  of  a  coal  mine  near 
Coalgate,  on  December  1,  1907.  It  appears  from  the  evidence 
that  he  was  pushing  a  trip  of  two  cars  down  the  slope;  that 
to  this  trip  was  attached  one  end  of  a  wire  rope,  while  the 
other  end  was  attached  to  the  drum  of  a  hoisting  engine  upon 
the  surface  of  the  ground  near  the  mouth  of  the  mine ;  that 
the  latch-kicker,  Madden,  who  was  in  the  slope  at  the  time 
near  the  plaintiff,  gave  a  signal  to  the  engineer,  Wheeler,  to 
lower  the  trip,  but,  instead  of  lowering  it,  he  jerked  it  upward 
and  against  plaintiff,  injuring  him.  The  defendants  filed 
separate  demurrers  to  the  petition,  on  the  ground  that  the 
causes  of  action  sought  to  be  joined  against  the  Coalgate 
Company  and  against  defendant  Wheeler  were  improperly 
joined,  which  demurrers  were  overruled  by  the  court,  and  the 
defendants  excepted.  Thereafter  defendants  filed  separate 
answers,  containing  a  general  denial,  a  plea  of  contributory 
negligence,  and  one  of  assumption  of  risk,  on  the  part  of  the 
j)laintiff.  Plaintiff  filed  a  reply  in  the  nature  of  a  general 
denial.  When  the  cause  was  called  for  trial  the  defendants 
filed  separate  motions  to  require  the  plaintiff  to  elect  as  to 
whether  he  would  proceed  against  the  Coalgate  Company  or 
defendant  Wheeler,  alleging  the  causes  of  action  against  them 
were  improperly  joined,  and  that  the  petition  was  multifari- 
ous, which  motions  were  overruled,  and  defendants  excepted. 
Thereupon  the  cause  proceeded  to  trial  before  the  court  and 
a  jury  upon  the  issues  joined  by  the  pleadings.  Thereafter 
a  verdict  signed  by  nine  of  the  jurors  in  favor  of  the  plaintiff 
and  against  defendants,  for  the  sum  of  three  thousand  dollars, 
was  returned,  and  judgment  was  duly  entered  thereon.  From 
this  judgment  the  defendants  appealed  to  this  court  by  peti- 
tion in  error  and  case-made. 

While  counsel  for  defendants  assign  various  grounds  upoTi 
which  the  judgment  of  the  court  below  should  be  reversed, 
they  have  confined  themselves  in  their  brief  and  oral  argument 
to  the  following:  (1)  That  there  is  error  in  the  said  judg- 
ment and  proceedings  in  that  the  defendant  in  error,  being 
the  [)revailing  party,  at  the  trial  in  the  said  action  was  guilty 
^)f  irreguhirity  in  ^'*''  the  proceedings  therein,  by  reason  of 
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his  counsel  making  the  remarks  in  his  address  to  the  jury  ex- 
cepted to  by  plaintiffs  in  error  and  set  forth  in  full  in  the 
record;  (2)  that  there  is  error  in  the  said  judgment  and  pro- 
ceedings in  that  the  verdict  of  the  jury  is  excessive,  appear- 
ing to  have  been  given  under  the  influence  of  passion  or  pre- 
judice; (3)  that  the  court  committed  error  by  bverruling  the 
separate  demurrers  of  said  defendants.  The  other  errors  com- 
plained of  are  predicated  upon  instructions  given  and  refused, 
and  excluding  from  the  jury  certain  evidence  as  to  a  conver- 
sation in  the  mine  between  plaintiff  and  Madden,  or  so  much 
thereof  as  passed  from  Bross  to  Madden. 

The  misconduct  of  counsel  complained  of,  as  shown  by  the 
record,  was  that  plaintiff's  attorney,  while  engaged  in  the 
closing  argument  before  the  jury,  and  in  reply  to  the  argu- 
ment of  defendant's  attorneys,  based  upon  the  evidence  of 
the  early  date  of  filing  of  the  first  suit  in  this  cause,  made 
the  following  remarks : 

"There  are  two  sides  to  this  question,  gentlemen  of  the  jury. 
These  corporations  make  a  habit  of  going  to  these  men  that  are 
hurt  and  settling  these  cases  without  consulting  their  attor- 
neys. Lawyers  have  suffered  that  way  in  the  Indian 
Territory." 

Whereupon  attorneys  for  defendants  asked,  "Do  you  claim 
that  has  occurred  in  this  case?"  to  which  the  attorney  for  the 
plaintiff  replied:  "No;  because  I  beat  them  to  it" — to  all  of 
which  remarks  of  counsel  the  defendants  then  and  there  duly 
excepted  at  the  time.  Counsel  for  defendant  in  error  insists 
that  to  present  the  question  of  misconduct  of  counsel  in  the 
argument,  objections  should  be  made  to  the  alleged  improper 
statements,  and  a  ruling  asked  thereon  by  the  trial  court,  and 
a  mere  exception  to  the  remarks  of  counsel,  not  preceded  by 
any  ruling  of  the  court,  is  not  sufficient  to  raise  the  question 
as  to  the  propriety  of  such  language.  There  is  considerable 
confusion  upon  the  question,  How  may  error  in  allowing  a 
prejudicial  line  of  argument  be  saved  for  review  in  an  appel- 
late tribunal?  This  court  has  not  committed  itself  on  the 
question,  and  is  disposed  to  follow  the  rule  approved  by  ]\Ir. 
Thompson  in  his  work  on  Trials  (volume  1,  section  962),  that 
the  "more  correct  view  is  that  such  an  irregularity  can  only 
be  saved  ^^^  for  appellate  review  by  an  objection  seasonably 
made,  and  exception  properly  taken  if  it  is  overruled."  How- 
ever, we  are  of  the  opinion  that  the  misconduct  of  counsel  in 
the  case  at  bar  could  not,  under  the  circumstances,  have  been 
prejudicial  to  the  rights  of  the  defendant.  The  record  shows 
that  after  the  conclusion  of  argument  of  counsel,  and  just 
before  the  jury  retired,  the  court  made  the  following  state- 
ment: "Gentlemen  of  the  jury,  in  reference  to  the  remarks 
that  Mr.  Linebaiiirh  made  in  regard  to  the  coal  comparer-  set- 
tling these  suits  without  the  consent  or  knowledge  of  the  attor- 


918  138  American  State  Eepobts.        [Oklahoma, 

neys  of  the  injured  parties,  you  will  not  consider  that.  When 
the  defendant's  attorneys  excepted  to  the  remarks,  he  said 
that  he  would  withdraw  them — I  understood  him  to  say  that 
he  would  take  it  back ;  he  said  that  he  told  me  to  instruct  the 
jury  not  to  consider  those  remarks — I  did  not  hear  that  part 
of  it,  but  you  will  not  now  consider  those  remarks." 

We  are  of  the  opinion,  therefore,  that  the  conduct  of  coun- 
sel was  not  such  under  the  circumstances  as  to  warrant  this 
court  in  holding  it  to  be  reversible  error. 

Under  the  second  subhead  of  his  brief  counsel  for  plaintiff 
in  error  argues  that,  as  plaintiff's  injuries  consisted  of  a  sim- 
ple fracture  of  the  radius  of  the  forearm,  from  which  no  seri- 
ous consequences  followed,  and  which  without  fault  on  his 
part  would  have  kept  him  from  work  about  sixty  days,  the 
verdict  of  the  jury  was  excessive.     The  plaintiff  introduced 
no  expert  evidence  to  establish  the  nature  or  permanency  of 
the  injury.     He  and  the  members  of  his  family  testified  that 
since  the  injury  he  had  never  been  able  to  use  the  hand  in- 
jured; that  he  has  no  power  to  open  and  cluse  the  fingers  of 
that  hand;  that  the  injury  is  permanent,  and  he  could  not 
open  his  hand  as  far  at  the  time  of  the  trial  as  he  could  sixty 
days  before ;  that  he  had  not  at  the  time  of  the  trial,  nor  had 
he  had  since  the  time  of  the  injury,  any  power  or  control  over 
the  fingers  of  that  hand.     On  the  other  hand,  five  physicians, 
among  them  two  who  waited  upon  the  plaintiff,  testified  in 
substance,  that  the  radius  of  the  forearm  was  broken ;  that 
there  was  a  slight  displacement ;  that  they  put  the  bone  in 
perfect  apposition,  and  that  there  had  been  a  complete  recov- 
ery; that  the  *^®  splints  were  taken  off  at  the  end  of  thirty 
days,  and  that  the  recovery  at  that  time  was  practically  com- 
plete; that  the  ligaments  were  not  torn,  and  that  there  was 
no  paralysis ;  that  if  the  patient  had  begun  to  use  his  hand 
at  the  time  the  splints  were  taken  off,  the  hand  would  have 
been  all  right  at  the  date  of  the  trial.     Counsel  insists  that 
this  expert  evidence,  notwithstanding  that  it  is  contradicted 
b}^  the  nonexpert  evidence  of  plaintiff  and  his  kin  folks,  con- 
clusively shows  that  the  injury  was  merely  a  simple  fracture, 
and  not  a  permanent  injury,  and  that,  giving  the  plaintiff 
thirty  days  after  the  splints  were  removed  in  which  to  recover 
normal  strength,  the  greatest  loss  of  time  that  would  seem  to 
be  reasonably  due  to  the  injury  would  be  sixty  days.     Plain- 
tiff was  receiving  two  dollars  and  fifty  cents  per  day,  and  a 
verdict  for  three  thousand  dollars  was  so  disproportionate  to 
the  actual  damage  incurred  that  it  ought  not  in  good  con- 
science to  be  permitted  to  stand.     If  it  could  be  taken  for 
granted  that  the  experts  were  right,  and  that  in  view  of  their 
testimony  no  weight  should  be  given  to  the  testimony  of  the 
plaintiff  and  his  nonexpert  witnesses,  the  contention  of  coun- 
sel would  probably  be  well  taken.     But  they  cite  no  autlior- 
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ity  where  such  preponderance  has  been  given  to  expert  testi- 
mony, and  we  can  think  of  no  reason  now  why  it  was  not 
proper  to  submit  the  testimony  on  both  sides  to  the  jury,  and 
let  it  decide  its  weight  and  the  credibility  of  the  witnesses. 
The  testimony  of  the  experts  may  seem  very  persuasive  to 
the  court,  but  the  jury  and  the  court  below  saw  the  witnesses 
face  to  face,  the  condition  of  the  injured  hand,  and  no  doubt 
gave  due  consideration  to  all  the  evidence.  Under  the  circum- 
stances, we  are  of  the  opinion  that  the  court  is  bound  by  the 
oft-reiterated  rule  that,  if  there  is  any  evidence,  direct  or  in- 
direct, reasonably  tending  to  support  the  verdict  of  the  jury, 
this  court  will  not  disturb  it.  Every  presumption  is  in  its 
favor,  and  the  court  will  not  weigh  or  balance  the  evidence. 

Under  the  next  assignment  of  error  counsel  for  plaintiffs  in 
error  insist  that  it  was  error  for  the  court  below  to  refuse  to 
require  the  defendant  in  error  to  elect  as  to  which  cause  of 
action  alleged  in  his  petition,  viz.,  the  cause  set  out  against 
the  defendant  the  Coalgate  Company,  or  the  cause  set  out 
against  the  ^^^  defendant  Wheeler,  he  would  stand  on; 
maintaining  that  the  cause  of  action  against  the  master,  the 
Coalgate  Company,  and  the  servant,  Wheeler,  are  separable, 
and  that  they  ought  not  to  be  proceeded  against  jointly.  There 
is  considerable  conflict  on  the  question  of  the  right  to  join 
master  and  servant  as  defendants  in  an  action  for  the  ser- 
vant's negligence.  The  question  does  not  seem  to  have  been 
passed  upon  squarely  by  the  supreme  court  of  the  United 
States,  but  the  courts  of  last  resort  of  a  good  many  of  the 
states  and  the  federal  courts,  district  and  circuit,  and  circuit 
court  of  appeals,  have  passed  upon  it  many  times.  From  an 
examination  of  the  authorities  it  seems  that  the  weight  of 
autliority  in  the  state  courts  is  in  favor  of  such  joinder,  while 
in  the  federal  courts  the  preponderance  is  perhaps  the  other 
way.  Both  state  and  federal  authorities  in  favor  of  and  against 
such  joinder  are  collected  and  considered  in  Charman  v.  Lake 
Erie  &  W.  R.  Co.,  105  Fed.  449,  and  Helms  v.  Northern  Pac. 
Ry.  Co..  120  Fed.  389 ,  the  first  case  taking  the  affirmative 
and  the  second  the  negative  side  of  the  question.  As  these 
cases  have  fully  collected  the  authorities  and  discussed  the 
proposition  pro  and  con,  w€  will  not  cite  further  cases,  or 
attempt  to  reconcile  them,  but  merely  adopt  the  rea.soning  of 
Judge  Baker  in  Charman  v.  Lake  Erie  &  W.  R.  Co.,  105  Fed. 
449,  as  it  seems  to  us  to  be  sound,  and  the  statute  construed 
is  practically  the  same  in  effect  as  section  36,  article  9,  of  our 
constitution,  which  provides:  "The  common-law  doctrine  of 
tlie  fellow-servant,  so  far  as  it  affects  the  liability  of  the  mas- 
ter for  injuries  to  his  servant,  resulting  from  the  acts  or  omis- 
sion of  any  othei-  servant  or  servants  of  the  common  master, 
is  abrogated  as  to  every  employee  of  every  railroad  company 
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and  every  street  railway  company  or  interurban  railway  com- 
pany, and  of  every  person,  firm,  or  corporation  engaged  in 
mining  in  this  state;  and  every  such  epiployee  shall  have  the 
same  right  to  recover  for  every  injury  suffered  by  him  for 
the  acts  or  omissions  of  any  other  employee  or  employees  of 
the  common  master  that  a  servant  would  have  if  such  acts  or 
omissions  were  those  of  the  master  himself  in  the  performance 
of  a  nonassignable  duty " 

It  is  argued  by  counsel  for  plaintiffs  in  error  that  the  cause 
of  action  of  one  servant  against  another  grows  out  of  the  legal 
^^^  duty  that  each  owes  to  the  other  to  use  due  care  for  the 
other's  safety  in  the  conduct  of  the  common  undertaking, 
and  that  the  cause  of  action  against  the  master  for  the  negli- 
gence of  the  servant,  being  based  upon  the  foregoing  provision 
of  the  constitution,  precludes  the  idea  of  joint  liability ;  that 
each  is  separately  liable  for  the  same  thing  upon  a  different 
cause  of  action;  neither  is  jointly  liable  with  the  other  for 
the  same  thing  upon  the  same  cause  of  action.  Judge  Baker, 
who  wrote  the  opinion  in  the  Charman  case  (105  Fed.  449), 
on  this  question,  says :  *'It  is  not  necessary  to  the  maintenance 
of  a  joint  action  for  tort  that  the  injury  should  grow  out  of 
the  breach  of  a  joint  duty,  nor  out  of  the  same  or  similar 
duties  deducible  from  the  same  or  similar  principles  of  law. 
The  rule  would  seem  to  be  that,  where  the  same  acts  or  omis- 
sions constitute  and  give  rise  to  a  breach  of  duty  owing  by 
such  defendant  to  the  plaintiff,  and  concur  and  co-operate  in 
producing  the  injury,  a  joint  action  may  be  maintained." 

This  language  seems  to  be  peculiarly  pertinent  to  the  case 
at  bar.  The  constitutional  provision  above  referred  to  seems 
to  make  the  tort  of  the  servant  the  tort  of  the  master,  and 
gives  the  injured  employee  the  same  right  to  recover  against 
the  master  for  injuries  incurred  by  him  for  the  acts  or  omis- 
sions of  his  fellow-servant  as  if  the  master  himself  was  pres- 
ent and  committed  the  tort  in  the  performance  of  a  nonassign- 
able duty.  We  are  of  the  opinion  that  under  the  foregoing 
section  of  the  constitution  a  servant  has  the  right  to  join  his 
master  and  fellow-servant  as  defendant  in  an  action  for  the 
servant's  negligence,  although  the  master  may  not  be  pres- 
ent and  participating  in  the  injury  complained  of  except 
in  virtue  of  the  foregoing  constitutional  provision. 

The  remaining  assignments  of  error  present  questions 
based  upon  alleged  error  in  refusing  and  giving  certain  in- 
structions, and  in  sustaining  an  objection  to  certain  evidence 
sought  to  be  elicited  on  cross-examination.  AVe  have  exam- 
ined the  instructions  given  and  refused  and  the  record  of  the 
trial  very  closely,  and  are  satisfied  tliat  the  case  was  sub- 
mitted to  the  jury  upon  proper  instructions,  and  that  the 
defendant  is  not  prejudiced  by  any  of  ^'*^  the  instructions 
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given  or  refused,  and  that  the  rejection  of  the  evidence  com- 
plained of  was  in  no  way  prejudicial. 

The  judgment  of  the  court  below  is  accordingly  affirmed. 

All  the  justices  concur. 


An  Objection  to  Improper  Remarks  Made  by  Counsel  must  be  made 
at  the  time  the  statement  is  made,  or  within  a  reasonable  time  there- 
after, and  must  be  brought  to  the  attention  of  such  counsel,  as  well 
as  to  that  of  the  court:  Bond  v.  Bean,  72  N.  H.  444,  101  Am.  St.  Rep. 
686.  See,  further,  on  misconduct  of  counsel  in  argument,  Toledo  etc. 
R.  R.  Co.  V.  Burr,  82  Ohio  St.  129,  137  Am.  St.  Rep.  771,  and  authorities 
cited  in  the  cross-reference  note  thereto. 

Where  the  Negligence  of  a  Master  and  That  of  a  Felloiv-servant 
together  produce  injury  to  an  employee,  the  master  is  liable  therefor: 
Lincoln  v.  Central  Vermont  Ry.  Co..  82  Vt.  187,  137  Am.  St.  Rep.  998, 
and  cases  cited  in  the  cross-reference  note  thereto. 

Master  and  Servant  are  Jointly  Liable  as  Joint  Tort-feasors,  for  the 
tort  of  the  servant  committed  within  the  scope  of  his  employment  and 
while  in  the  master's  service,  whether  the  master  is  present  or  not: 
Schumpert  v.  Southern  Railway,  65  S.  C.  332,  95  Am.  St.  Rep.  802.  A 
master  and  servant  may  be  jointly  sued  in  trespass  for  a  willful  wrong 
committed  by  the  servant  within  the  scope  of  his  employment:  Cen- 
tral of  Georgia  Ry.  Co.  v.  Brown,  113  Ga.  414,  84  Am.  St.  Rep.  250. 
A  railroad  company  and  its  engineer  are  jointly  liable  when  the  sole 
ground  of  liability  is  a  negligent  act  of  misfeasance  on  the  part  of 
such  engineer:  Southern  Ry.  Co.  r.  Grizzle,  124  Ga.  735,  110  Am.  St. 
Rep.  191. 


JONES  V.  BALSLEY  &  ROGERS. 

[25  Okl.  344,  106  Pac.  830.] 

APPEAL — Parties — Service  of  Case-made. — An  action  brought 
by  J.  against  B.  &  R.,  contractors,  for  material  furnished  in  the  con- 
struction of  buildings  on  lots  of  B.,  C.  &  M.  for  judgment  in  a  certain 
sum,  and  also  to  enforce  a  mechanic's  lien  for  that  amount  upon  said 
building  and  lots,  B.  &  R.  having  defaulted  after  service,  and  judg- 
ment being  rendered  against  them  for  the  amount  sued  for,  and  in 
favor  of  B.,  C.  &  M.  as  to  the  lien,  on  appeal  to  this  court  by  J.  with- 
out making  B.  &  R.  parties  thereto,  held,  that  B.  &  R.  could  not  be 
affected  or  their  rights  prejudiced  thereby,  and  that  they  were  un- 
necessary parties.  It  being  unnecessary  to  join  certain  parties  in  a 
proceeding  in  error  to  this  court,  it  is  not  essential  that  the  case-made 
be  served  upon  them.      (pp.  923,  926.) 

APPEAL — Statement  of  Case-made — Notice. — Where  it  is  un- 
necessary to  join  certain  parties  on  appeal  in  a  proceeding  in  error  to 
the  supreme  court,  it  is  not  essential  that  they  have  notice  of  the 
time  and  place  of  the  presentation  of  the  case-made  for  settlement, 
(pp.  923,  92G.) 

APPEAL — Maimer  of  Service  of  Case-made. — There  being  no 
mode  of  service  of  the  case-made  prescribed  by  statute,  if  the  opposite 
party  or  his  attorney  of  record  actually  receive  such  case-made  within 
the  given  time,  it  is  immaterial  whether  it  be  by  mail,  express,  or 
otherwise,  it  being  admitted  that  he  actually  received  the  same  withio 
such  time.      (p.  927.) 
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NOTICE— Whether  Service  may  be  Made  by  Telegraph.— The 
law  requiring  a  written  notice  to  be  given  to  the  opposite  party  or 
his  attorney  of  record  of  the  time  and  place  of  the  presentation  of  a 
case-made  for  settlement,  and  a  message  containing  a  proper  notice 
«nd  signed  by  the  party,  or  another  as  his  attorney,  seeking  to  have 
the  case-made  settled,  sent  by  telegraph  and  properly  delivered  in 
writing,  is  a  sufficient  notice,  (pp.  927,  928.) 
(Syllabi  by  the  court.) 

J.  S.  Arnote,  for  the  plaintiff  in  error. 

Cottigham  &  Bledsoe,  for  the  defendants  in  error. 

3«  WILLIAMS,  J.  This  action  was  instituted  in  the 
T"^nited  States  court  for  the  southern  district  of  the  Indian 
Territory,  at  Tishomingo,  by  James  E.  Jones  v.  E.  S.  Balsley 
and  J.  F.  Rogers,  doing  business  as  Balsley  &  Rogers,  con- 
tractors, and  H.  L.  Muldrow,  Jr.,  S.  T.  Bledsoe,  and  B.  H. 
Colbert,  owners,  for  the  sum  of  $862.85,  and  to  enforce  a 
lien  for  material  furnished  and  used  in  the  construction  of 
four  buildings  erected  on  lots  7,  8,  9,  and  10  in  block  99,  in 
the  town  of  Tishomingo.  It  was  pending  at  the  time  of  the 
organization  of  the  state  government  upon  the  report  of  the 
master  or  referee  and  exceptions  of  the  plaintiff  thereto.  On 
December  17,  1907,  the  exceptions  being  overruled,  the  report 
was  confirmed.  On  the  same  day,  a  motion  for  new  trial  be- 
ing overruled,  judgment  was  entered  in  favor  of  Muldrow, 
"Bledsoe  &  Colbert  on  all  the  issues  and  in  favor  of  the  plain- 
tiff against  Balsley  &  Rogers  on  default.  On  the  same  day, 
sixty  days'  time  was  granted  to  prepare  and  serve  a  case- 
made.  On  or  about  February  13.  1908,  counsel  for  plaintiff 
in  error,  over  the  telephone,  ^****  inquired  of  the  attorneys  for 
the  defendants  in  error,  Muldrow,  Bledsoe  &  Colbert,  if  they 
would  accept  service  of  the  case-made,  and  the  reply  was  that 
they  would.  Thereupon  the  case-made  on  the  fourteenth  day 
of  February,  1908,  was  mailed  to  S.  T.  Bledsoe,  at  Ardmore, 
Oklahoma,  one  of  the  attorneys  for  said  defendants  in  error, 
which  was  received  by  him  on  the  fifteenth  day  of  February, 
1908.  being  retained  by  him  several  days,  when  it  was  returned 
without  any  acceptance  of  service  indorsed  thereon,  at  the 
same  time  mailing  to  the  attorneys  for  plaintiff  certain  objec- 
tions and  suggestions.  Nothing  further  was  done  toward  hav- 
ing the  case-made  settled  until  on  or  about  October  20,  1908, 
when  S.  T.  Bledsoe,  attorney  for  said  defendants  in  error, 
was  notified  by  telegram  at  Guthrie,  Oklahoma,  that  the  case- 
made  would  be  presented  to  the  trial  judge  at  Coalgate  on 
the  morning  of  October  24,  1908,  which  telegram  was  received 
by  Mr.  Bledsoe  on  October  21.  1908,  to  which  he  replied  by 
wire:  "Can't  be  there  on  account  of  engagement.  Notice  too 
short  and  understand  your  time  lias  expired."  The  case  was 
presented  to  Judge  West,  the  trial  judge,  on  October  24,  1908, 
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when  affidavit  of  J.  S.  Arnote,  showing  service  of  case-made, 
and  the  telegram  mentioned,  were  presented  to  the  trial  judge, 
whereupon  he  heard  and  determined  the  objections  made  by 
said  defendants  and  signed  and  settled  the  case-made,  and 
ordered  the  same  to  be  filed  as  required  by  law,  the  certificate 
not  having  been  prepared  at  the  time.  It  was  later  prepared, 
attached  to  the  case-made  and  mailed  to  Judge  West,  at  Ada, 
in  his  district,  where,  on  October  26,  1908,  it  was  then  filed 
with  the  clerk  of  the  district  court  of  Johnston  county,  and 
later,  in  due  time,  filed  in  this  court.  The  certificate  of  the 
trial  judge  recited  **that  the  above  and  foregoing  case-made 
had  been  duly  served  within  the  time  allowed  by  the  court 
and  the  amendments  thereto  duly  suggested,  and  the  same 
duly  submitted  to  me  for  settlement  and  signing,  as  provided 
by  law,  by  the  parties  hereto,"  but  the  foregoing  appear  to 
be  the  undisputed  facts. 

^■^'^  The  defendants  in  error,  Muldrow,  Bledsoe  &  Colbert, 
moved   to   dismiss   this    appeal    on    the    following   grounds: 

(1)  The  case-made  was  never  served  upon  Balsley  &  Rogers; 

(2)  the  said  Balsley  &  Rogers  are  necessary  parties  to  the 
proceeding  in  error;  (3)  same  was  never  legally  served  upon 
the  defendants  in  error,  Muldrow,  Bledsoe  &  Colbert ;  (4)  no 
I)roper  notice  of  the  time  and  place  of  settlement  of  the  case- 
made  was  served. 

(1)  If  Balsley  &  Rogers  were  not  necessary  parties  to  the 
proceeding  in  error,  it  was  not  essential  that  the  case-made 
be  served  upon  them  or  that  they  have  notice  of  the  time  and 
place  of  the  presentation  of  the  settlement  of  the  same.  In 
the  case  of  Atlantic  Trust  Co.  v.  Prescott,  5  Kan.  App.  172, 
48  Pac.  926.  the  court,  said:  "On  June  24,  1892,  C.  J.  Pres- 
cott and  Arthur  Allen,  partners  as  Prescott  &  Allen,  filed 
their  petition  in  the  circuit  court  of  Shawnee  county  against 
Mat  tie  I.  Dennis,  J.  H.  Dennis,  the  Atlantic  Trust  Company, 
W.  E.  Swentzel,  B.  L.  Vineyard,  and  C.  T.  Ilarvin  to  fore- 
close a  mechanic's  lien  on  property  [described]  in  the  city 
of  Topeka,  and  to  correct  the  statement  filed  for  said  lien  on 
said  property.  To  this  petition  the  Atlantic  Trust  Company 
Hied  its  answer,  denying  the  validity  of  plaintiffs'  lien,  and 
setting  up  a  mortgage  in  its  favor  on  said  property  given  by 
the  Dennises,  defendants,  April  6,  1889,  for  $27,000,  and  ask- 
ing that  it  be  declared  paramount  and  superior  to  plaintiffs' 
claim.  To  this  answer  the  plaintiffs  filed  a  general  denial. 
The  defendant  W.  E.  Swentzel  filed  his  answer  to  plaintiffs' 
[petition,  denying  the  validity  of  plaintiffs'  lien,  and  setting 
up  a  first  lien  in  his  favor  on  said  property  for  $7,699.73  by 
virtue  of  a  judgment  of  the  circuit  court  of  the  United  States 
for  fhe  district  of  Kansas.  To  wliich  plaintiffs  filed  a  gen- 
eral denial.  The  cause  came  on  for  hearing  February  1. 
lbVf'6,  the  plaintiffs  and  the  defendants,  W.  E.  Swentzel  and 
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the  Atlantic  Trust  Company  appearing.  The  defendants 
Hattie  I.  Dennis,  J.  H.  Dennis,  B.  L.  Vineyard,  and  C.  T. 
Harvin  made  default,  although  all  were  personally  served.  A 
jury  was  waived,  and  the  cause  tried  by  the  court,  the  issues 
found  for  the  plaintiffs,  and  the  judgment  rendered  for  said 
plaintiffs  and  against  said  Dennises,  defendants,  for  $1-41.50, 
and  interest  at  six  per  cent  from  date,  and  costs.  The  prop- 
erty was  ordered  sold,  if  judgment  be  not  paid  within 
•***  thirty  days,  and  proceeds  applied,  first,  to  the  payment 
of  the  costs;  second,  to  the  payment  of  plaintiffs'  judgment 
and  interest,  and  to  the  defendant  W.  E.  Swentzel  $7,099.73 
and  interest,  with  equal  priorities ;  third,  to  the  defendant  the 
Atlantic  Trust  Company,  $27,000.  with  interest;  fourth,  that 
the  balance  be  brought  into  court  to  abide  its  further  order. 
To  the  rendition  of  which  judgment  and  decree  in  favor  of 
said  plaintiffs,  defendants  Swentzel  and  the  Atlantic  Trust 
Company  excepted.  Motion  for  a  new  trial  was  duly  made 
and  overruled,  and  the  case  brought  here,  on  a  petition  in 
error  attached  to  a  case-made,  for  review.  The  first  question 
for  our  decision  is  the  motion  of  the  defendants  in  error  to 
dismiss  the  petition  in  error,  for  the  reason  that  the  defend- 
ants in  the  court  below,  Hattie  I.  Dennis,  James  H.  Dennis, 
B.  L.  Vineyard  and  C.  T.  Harvin,  have  not  been  brought  into 
this  court.  This  is  not  merely  a  question  of  the  marshaling 
of  liens.  The  issue  raised  is.  Have  the  defendants  in  error 
any  lien  upon  the  property  in  question  ?  If  they  have  a  lien 
for  the  amount  claimed,  it  is  undoubtedly  superior  to  the 
lien  of  the  plaintiffs  in  error.  In  Paper  Co.  v.  Heutig.  31 
Kan.  317,  1  Pac.  529,  the  court  says:  'In  no  case  should  a 
judgment  be  interfered  with  by  the  supreme  court  where  one 
uf  the  parties  to  the  judgment  is  not  a  party  in  the  supreme 
court.'  In  Central  Kansas  Loan  &  Inv.  Co.  v.  Chicago 
Lumber  Co.,  53  Kan.  677,  37  Pac.  132,  it  was  held  that, 
where  'it  appears  that  a  modification  or  reversal  will  affect 
a  defendant  who  has  not  been  made  a  party,  the  proceed- 
ings in  error  will  be  dismissed.'  In  that  'case  the  plain- 
tiff in  error  claimed  that  not  only  was  its  lien  prior  to  the 
lien  of  the  defendant  in  error,  but  that  the  amount  al- 
lowed the  defendant  in  error  against  the  owner  of  the  land, 
who  was  not  brought  into  the  reviewing  court,  was  too  largo, 
and  the  case  was  dismissed  for  defect  of  parties.  That  ease 
is  very  much  like  the  case  at  bar,  the  main  difference  being 
that  in  that  case  the  omitted  defendant  contested  in  the  court 
Itelow,  which  was  not  done  by  the  Dennises.  But  we  do  not 
think  this  is  material.  The  motion  to  dismiss  the  petition 
in  error  for  defect  of  parties  is  sust;iined." 

In  the  case  of  Ilallwood  Cash  Register  Co.  v.  Dailey,  70 
Kan.  620.  79  Pae.  158.  the  court  said:  "Counsel  for  det'i-nd- 
ant  in  error  ask  for  a  dismissal  of  the  petition  in  error 
because  Schroeder  was  not  ni;ide  a  party  nor  was  the  ease- 


Dec.  1909.]        Jones  v.  Balsley  &  Rogers.  925 

made  served  on  him.  lie  'did  not  appear  at  the  trial  and 
take  part  in  the  proceedings,'  for  which  reason,  under  ^*^  sec- 
tion 5020,  General  Statutes  of  1901,  he  was  not  a  necessary 
part3^:  Haas  v.  Tough,  67  Kan.  253,  72  Pac.  856." 

In  the  ITaas  case,  in  67  Kan.  253,  72  Pac.  856,  the  court 
likewise  predicates  its  ruling  on  section  5020,  General  Stat- 
utes of  1901.  By  reference  to  said  section  (Kan.  Gen.  Stats., 
1901,  sec.  5020,  p.  1029),  we  find  that  on  the  twenty-second 
da}'  of  March,  1901,  the  legislature  of  that  state  provided: 
"It  shall  not  be  necessary  for  the  party  desiring  to  have  any 
judgment  or  order  of  the  district  court,  or  other  court  of 
record,  other  than  the  probate  court,  to  serve  the  case-made 
for  such  court  on  any  party  to  the  action  who  did  not  appear 
at  the  trial  and  take  part  in  the  proceedings  from  which  the 
appeal  is  taken,  or  who  shall  have  filed  a  disclaimer  in  the 
district  court,  nor  shall  it  be  necessary  to  make  any  such 
person  a  party  to  the  petition  in  error:  Provided,  that  any 
person  so  omitted  from  the  proceedings  in  error,  who  was  a 
party  to  the  action  in  the  district  court,  may  be  made  a  party 
plaintiff  or  defendant  in  the  action  in  the  supreme  court 
upon  such  terms  as  the  court  may  direct  upon  its  appearing 
that  he  might  be  affected  by  the  reversal  of  the  judgment  or 
order  from  which  the  appeal  was  taken,  with  the  right  to  be 
he;ird  therein  the  same  as  other  parties." 

The  case  of  Atlantic  Trust  Co.  v.  Prescott,  5  Kan.  App. 
172,  48  Pac.  926.  was  decided  -by  the  Kansas  court  of  appeals 
on  April  30.  1897.  It  is  reasonable  to  presume  that  the  act 
of  ^larch  22,  1901.  was  passed  in  view  of  that  decision. 

In  the  case  of  Gillette  v.  Murphy,  7  Okl.  91,  54  Pac.  413, 
on  reading  paragraph  1  of  the  syllabus,  on  first  impression  it 
may  seem  that  the  supreme  court  of  the  Territory  of  Okla- 
homa expressly  decided  that  where  a  party  permitted  judg- 
ment to  go  against  him  by  default,  that  on  that  ground  he 
was  not  a  necessarj^  party  on  appeal  in  the  supreme  court. 
When  the  syllabus  is  read  as  an  entirety,  and  also  in  the  light 
of  the  body  of  the  opinion,  such  seems  not  to  have  been  the 
holding  of  the  court,  but  to  have  depended  upon  the  question 
as  to  whether  or  not  such  defaulted  parties  could  be  affected 
hy  the  result  of  the  appeal.  The  court  said:  "In  the  suit 
bet  ween  the  county  and  Jackson,  Jackson  recovered  ^^^  a 
judgment  for  $588.16.  The  board  never  appealed  from  that 
judgment,  and  it  has  long  since  become  final,  and  the  board, 
having  failed  to  appeal  from  that  judgment,  can  never  change 
its  liability  thereon.  The  board  of  county  commissioners  was 
made  a  party  in  the  present  suit,  but  did  not  answer  or  appear 
at  the  trial.  It  defaulted  in  that  suit,  evidently  because  it 
had  no  interests  that  could  be  affected  by  any  judgment 
which  miirht  be  rendered  in  such  action.  This  suit  ^vas  an 
action   over   the  judgment   rendered   against   the   board   of 
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county  commissioners,  and  in  favor  of  Jackson.  Gillette  & 
Libby  were  claiming  all  of  said  judgment  by  virtue  of  an 
assignment,  and  by  their  attorney's  lien,  w^hile  the  plain- 
tiffs and  the  other  defendants  were  claiming  a  part  of  the 
judgment  under  their  respective  assignments  of  the  claims 
against  the  county,  which  claims  were  included  in  said 
judgment.  The  board  of  county  commissioners  owes  the 
judgment,  and  is  only  interested  in  seeing  that  it  is  not 
compelled  to  pay  the  judgment  twice ;  and  this,  we  think, 
it  cannot  be  required  to  do  under  the  circumstances  in  this 
case.  It  can  go  into  court  at  any  time,  and  pay  the  judg- 
ment standing  against  it,  and  take  the  clerk's  receipt  for 
the  same,  which  would  forever  settle  its  liability.  Neither 
of  the  parties  to  this  action  could  thereafter  cause  such 
board  any  trouble.  The  board  is  simply  a  trustee,  holding 
the  fund  for  the  party  or  parties  whom  the  court  may  deter- 
mine to  be  entitled  to  it.  The  court  could  at  any  time 
require  it  to  pay  the  money  or  warrants  therefor  into  court. 
It  is  immaterial  to  the  board  who  it  owes.  Its  liability  is 
in  the  form  of  a  judgment,  and  collection  could  be  enforced 
at  any  time.  A  party  is  not  a  necessary  party  when  he  has 
no  interests  that  can  be  affected  in  the  suit,  or  does  not 
stand  as  the  representative  of  some  other  party  who  has 
some  interest  in  the  matter  in  controversy.  We  think  the 
board  of  county  commissioners  is  not  a  necessary  party  to 
the  appeal  in  this  case,  and  so  hold." 

It  is  clear  that  the  decision  in  that  case  was  not  predi- 
cated upon  the  ground  that  the  board  of  county  commis- 
sioners defaulted,  but  that  it  could  in  no  event  be  affected 
by  the  result  of  the  appeal.  It  is  insisted,  however,  that 
Balsley  &  Rogers  could  not  be  affected  by  the  result  of  the 
appeal.  In  the  lower  court,  judgment  was  rendered  in  favor 
of  the  plaintiffs  in  error.  If  this  cause  be  reversed  in  this 
court  and  remanded  for  a  new  trial,  and,  on  retrial,  judg- 
ment should  be  rendered  against  the  defendants  in  error 
enforcing  a  lien  on  their  property  for  the  ^"^  amount  of  the 
judgment,  how  could  that  affect  Balsley  &  Rogers?  They 
have  no  interest,  so  far  as  this  record  discloses,  in  the  lots 
or  buildings  on  which  the  lien  is  sought  to  be  enforced. 
In  the  Kansas  court  of  appeals  case  (5  Kan.  172,  48  Pac. 
926),  the  defaulting  defendants  were  the  owners  of  the  land 
which  was  being  subjected  to  the  different  liens.  Can 
Balsley  &  Rogers  be  prejudiced  by  a  lien  on  the  property  of 
the  other  defendants  in  any  way?  We  think  not:  See,  also, 
Megin  v.  Filor,  4  Fla.  203. 

(2)  The  disposition  of  proposition  1  applies  equally  to 
proposition  2. 

(8)  It  seems  to  be  admitted  that  the  case-made  as  pre- 
pared by  the  plaintiff  in  error  was  mailed  and  received  by 
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the  attorney  of  the  defendants  in  error,  Muldrow,  Bledsoe 
&  Colbert,  within  due  time.  The  statute  does  not  prescribe 
how  the  same  shall  be  served,  and  in  the  absence  of  such 
statutory  regulation,  when  it  is  received  by  the  proper  party 
within  due  time,  the  same  will  be  treated  as  having  been 
properly  served. 

(4)  It  is  uncontroverted  that  the  notice  of  the  time  and 
place  of  serving  the  case-made  was  served  by  telegram,  and 
it  is  insisted  in  this  court  that  such  was  not  a  proper  service, 
there  -being  no  contention  that  the  time  was  not  sufficient. 
This  question 'appears  to  have  been  passed  on  in  the  case  of 
AVestern  Union  Tel.  Co.  v.  Bailey,  115  Ga.  725,  42  S.  E.  89, 
61  L.  R.  A.  933.  In  that  case,  the  late  Chief  Justice  Sim- 
mons, in  delivering  the  opinion  of  the  court,  said:  "The 
Civil  Code  [1895],  section  4644,  requires  that  'the  plaintiff 
in  certiorari  shall  cause  written  notice  to  be  given  to  the 
opposite  party  in  interest,  his  agent  or  attorney,  of  the  sanc- 
tion of  the  writ  of  certiorari,  and  also  the  time  and  place 
of  hearing,  at  least  ten  days  before  the  sitting  of  the  court 
to  which  the  same  shall  be  returnable.'  Is  a  telegram  such 
'written  notice'  as  would  be  effectual?  It  will  be  observed 
that  the  section  does  not  require  the  notice  to  be  served  by 
any  particular  or  designated  person.  It  merely  declares 
that  the  plaintiff  in  certiorari  shall  cause  written  notice  to 
be  given.  The  object  of  the  notice  is  to  give  the  opposite 
party  timely  information  that  the  judge  has  sanctioned  the 
writ,  and  that  it  will  be  heard  at  a  certain  time  and  place. 
The  object  of  requiring  it  to  be  in  writing  is  to  prevent,  as 
far  as  ^^^  possible,  all  disputes  as  to  the  correctness  and 
sufficiency  of  the  notice  and  as  to  whether  it  was  given. 
When  the  opposite  party  has  received  a  notice  in  writing 
which  contains  the  information  prescribed,  the  object  of  the 
statute  is  accomplished,  and  there  has  been,  in  our  opinion, 
a  sufficient  compliance  with  the  law.  Why,  then,  cannot 
the  notice  be  delivered  by  any  person  authorized  by  the 
plaintiff  in  certiorari?  Were  he  to  write  the  notice  himself 
and  send  it  by  another,  it  would  clearly  be  sufficient.  So, 
if  his  attorney  were  to  write  it  and  liave  it  delivered  by  a 
messenger.  If  the  attorney  authorized  his  clerk  to  write 
and  deliver  the  notice  and  the  elerk  did  so,  that  would 
clearly  be  sufficient.  Why,  then,  can  the  attorney  not  em- 
ploy the  telegraph  company  as  his  agent,  and  why,  if  it 
sends  the  message  as  written  by  the  attorney  and  delivers 
to  the  opposite  party  a  written  transcript  of  it,  would  this 
not  be  a  sufficient  compliance  with  the  law?  We  think 
that  it  is.  It  is  true  the  notice  actually  written  by  the 
attorney  is  not  delivered,  but  the  same  words  are  sent  in 
symbols  and  signals,  and  are  transcribed  in  writing-^t  tlip 
office   where   received,    and   the    written   transcript   deliverv.'d 
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to  the  opposite  party.  The  paper  delivered  contains  the 
same  words  and  is  in  writing.  It  affords  to  the  opposite 
party  all  the  information  that  could  have  been  given  by  a 
delivery  of  the  original.  This  mode  of  service  of  the  notice 
is  not  the  usual  one,  but  the  telegraph  and  the  telephone 
are  used  daily  in  all  business  transactions,  and  have  been 
frequently  recognized  by  the  courts.  Had  Bailey  telephoned 
to  a  friend  living  near  the  party  to  be  served,  and  asked 
that  friend  to  write  the  notice  as  dictated  over  the  tele- 
phone and  deliver  the  writing  to  the  party  to  be  served,  a 
compliance  with  this  request  would  have  been  as  effectual 
as  though  Bailey  had  delivered  the  notice  himself.  The  case 
does  not  seem  different  when,  by  his  contract  with  the  tele- 
graph company,  he  authorized  the  company's  agent  in  the 
receiving  office  to  deliver  a  written  transcript  of  the  words 
which  are  transmitted  over  the  wire.  The  statute  requires 
that  the  notice  shall  be  in  writing,  but  not  that  it  shall  be 
written  or  signed  by  the  party  or  his  attorney.  A  writing 
by  an  employee  of  the  company  is  just  as  good.  The  tele- 
graph is  used  very  commonly  now  to  make  contracts,  and 
such  contracts  are  uniformly  upheld  by  the  courts.  It  has 
been  held  that  a  contract  so  made  is  in  writing  within  the 
meaning  of  the  statute  of  frauds:  Croswell  on  Electricity, 
sec.  690;  Joyce  on  Electric  Law,  see.  901.  For  these  reasons 
we  hold  that  if  Bailey's  telegram  ^^^  had  been  sent  prop- 
erly and  delivered  in  time,  it  would  have  been  sufficient 
notice  of  the  certiorari."  See,  also,  State  v.  Holmes,  56 
Iowa,  588,  41  Am.  Rep.  121,  9  N.  W.  894;  Cape  May  &  S.  L. 
R.  Co.  V.  Johnson,  35  N.  J.  Eq.  422;  Ex  parte  Langlev,  L. 
R.  13  Ch.  D.  110,  49  L.  J.  Bankr.,  N.  S.,  1,  41  L.  T.,  N.  S., 
•SS8,  28  Week.  Rep.  174;  In  re  Brvant,  L.  R.  4  Ch.  D.  98,  35 
L.  T.,  N.  S.,  489,  25  Week.  Rep.  230;  Ilevwood  v.  Wait.  18 
Week.  Rep.  205;  Kaufman  v.  Wilson,  29  Ind.  504;  Cabell 
V.  Arnold,  86  Tex.  102,  23  S.  W.  645,  22  L.  R.  A.  87 ;  IMcEl- 
veen  Commission  Co.  v.  Jackson,  94  Ga.  549,  20  S.  E.  428. 

The  question  as  to  the  controlling  effect  of  the  certificate 
of  the  trial  judge  is  not  here  considered,  but  nothing  in  this 
opinion  is  to  be  construed  as  any  intimation  that  the  same 
is  not  controlling  as  to  everything  certified  to. 

It  follows  that  the  motion  to  dismiss  the  appeal  should  be 
overruled. 

All  the  justices  concur. 


Service  of  Notice  hy  Telegraph. — A  telegram  from  a  judge  to  the 
rlerk  of  the  court,  ordering  an  adjournment,  is  a  "written  order,"  and 
warrants  the  adjournment:  State  v.  Holmes,  56  Iowa,  588,  41  Am. 
l^ep.  121.  But  a  notice  by  telephone  is  verbal,  and  insufficient  where 
the  statute  requires  it  to  be  given  in  writing:  Not*  to  Barrett  t. 
Magner,  127  Am.  St.  Kep.  554. 
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JULIAN  V.  YEOMAN. 

[25  Okl.  448,  106  Pac.  956.] 

PARTITION — Personal    Property. — ^A    Court    of    Equity    has 

Jurisdiction  to  decree  partition  of  personal  property  where  the  same 
is  held  hy  cotenants.     (p.  930.) 

PARTITION.— A  Cotenant  of  Personal  Property  has  a  Right 
to  have  the  same  partitioned,  and  the  exercise  of  this  right  is  not 
subject  to  the  control  of  another  cotenant.     (p.  930.) 

COTENANCY  —  Foreclosure  of  Mortgage  on  Undivided  In- 
terest.— In  a  case  where  a  mortgagee  forecloses  a  chattel  mortgage 
given  on  an  undivided  interest  in  certain  personal  property,  the  in- 
terest of  a  cotenant  as  such  only  will  not  give  him  a  standing  to  attack 
the  validity  of  the  sale  of  the  property  mortgaged  on  foreclosure  of 
the  said  chattel  mortgage,  where  such  sale  is  acquiesced  in  by  the 
mortgagor,     (p.  931.) 

(Syllabi  by  the  court.) 

Action  by  Yeoman  against  Julian  and  others.  Judgment 
for  plaintiff,  and  defendants  brought  error. 

Stevens  &  Myers  and  James  F.  Steck,  for  the  plaintiffs  in 

error. 

0.  II.  Travers,  for  the  defendant  in  error. 

'^'^^  DUNN,  J.  This  action  comes  to  this  court  from  a 
judgment  of  the  district  court  of  Comanche  county.  Two 
propositions  are  presented  and  relied  on  by  plaintiffs  in  error 
for  a  reversal :  First,  it  is  contended  that  the  court  was  with- 
out authority  to  decree  a  partition  of  the  property  involved, 
which  was  personalty  and  held  in  common  by  the  defendant 
in  error  Yeoman,  who  was  plaintiff  in  the  court  below,  and 
the  defendants  Julian,  Cook,  and  Cassin,  who  appear  in  this 
court  as  plaintiffs  in  error;  and,  second,  that  the  plaintiff 
Yeoman  was  without  sufficient  title  to  sustain  an  action  of 
partition.  We  shall  discuss  these  propositions  in  the  order 
stated. 

Assuming,  for  the  purpose  of  consideration  only,  that  the 
plaintiff  had  title  to  an  interest  in  the  property,  we  think 
there  can  be  no  doubt  about  this  absolute  right  to  present  to 
tlie  court  his  petition  for  a  partition  thereof,  or  of  the  juris- 
diction of  the  court  to  entertain  it.  The  property  involved 
was  a  set  of  abstract-books,  and  it  is  not  claimed  that  they 
were  severable  and  capable  of  being  divided  among  the  parties 
who  were  cotenants  thereof.  From  the  evidence  in  the  case 
it  is  clear  that  the  owners  of  the  books  were  unable  to  agree 
upon  a  common  possession  and  enjoyment  thereof.  As  two  or 
more  persons  cannot  at  the  same  time  well  use  or  have  the 
.H'tUfd  complete  possession  of  the  same  piece  of  personal  prop- 
<'rty.  and  as  each  under  the  law  is  entitled  to  the  ext'lusive 
enjoyiiicnt  and  possession  of  all,  and  none    can    exhibit    any 
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claim  paramount  to  that  of  his  associates,  courts  of  law  are 
without  jurisdiction  to  award  replevin  or  detinue  to  enable 
one  of  the  co-owners  to  take  it  from  the  possession  of  any 
other:  Freeman  on  Cotenancy  and  Partition,  sec.  245;  Smith 
V.  Rice,  56  Ala.  417 ;  Frans  v.  Young,  24  Iowa,  375 ;  Smith  v. 
Dunn,  27  Ala.  315;  Southworth  v.  Smith,  27  Conn.  365,  71 
Am.  Dec.  72;  Young  v.  Adams,  14  B.  Mon.  127,  58  Am.  Dec. 
654.  The  legal  remedy  against  a  cotenant  of  personal  prop- 
erty seems  to  be  limited  to  those  cases  only  where  it  is  con- 
verted or  destroyed,  and  then  the  other  is  entitled  to  main- 
tain trover  for  his  interest:  Smith  &  Co.  v.  Rice,  56  Ala.  417. 
Yet  the  title  '*'^®  to  an  undivided  portion  of  a  piece  of  per- 
sonalty is  just  as  complete  in  the  party  Avho  holds  it,  so  far  as 
his  portion  is  concerned,  as  if  he  owned  the  entire  chattel. 
He  may  sell  it,  pledge  it,  mortgage  it,  devise  it,  or  deal  with 
it  as  with  any  other  property  which  he  may  pos.sess :  Jones 
on  Chattel  Mortgages,  5th  ed.,  sec.  47 ;  Denison  v.  Sawyer,  95 
Minn.  417,  104  N.  W.  305 ;  Frans  v.  Young,  24  Iowa,  375. 

From  the  foregoing  it  is  readily  seen  that  it  necessarily 
follows,  so  far  as  the  legal  remedy  is  concerned,  a  party  may 
be  entirely  denied  any  and  all  benefit  of  the  interest  which 
he  may  have  in  personalty  if  his  cotentant  secures  and  holds 
the  exclusive  possession  thereof.  It  follows,  therefore,  from 
the  necessity  of  the  case  that  his  relief  must  be  in  equity,  and 
this  relief  is  granted  by  the  courts  under  and  through  a  suit 
in  partition.  Referring  to  such  cases,  Mr,  Freeman,  in  his 
work  on  Cotenancy  and  Partition,  at  section  426,  says:  "A 
court  of  equity  is  competent  to  give  relief  in  such  cases,  by 
decreeing  a  partition  of  the  property,  or  a  sale  thereof  where 
such  partition  is  impracticable,  and  a  division  of  the  pro- 
ceeds. The  powers  of  a  court  of  equity  were  conferred  and 
exist  to  meet  just  such  cases,  where  no  adequate  remedy  ex- 
ists at  law."  See.  also,  Smith  v.  Dunn,  27  Ala.  315;  Godfrev 
v.  White,  60  Mich.  443,  1  Am.  St.  Rep.  537,  27  N.  W.  593. 
And  this  right  is  one  that  is  absolute,  and  is  not  subject  to 
question  by  plaintiff's  cotenant  (21  Am.  &  Eng.  Ency.  of  Law, 
p.  1146;  Tripp  V.  Riley,  15  Barb.  333),  and  is  not  affected 
bv  the  fact  that  complainant's  title  may  be  denied  bv  defend- 
ant :  Godfrey  v.  White,  60  Mich.  443,  1  Am.  St.  Rep.  537,  27 
X.  W.  593 ;  Freeman  on  Cotenancy  and  Partition,  sec.  448. 
It  is  therefore  seen  that  the  court  had  jurisdiction  to  entertain 
the  action  of  partition  brought  by  plaintiff. 

Nor  do  we  regard  the  second  proposition  presented  to  be 
more  difficult  of  solution  than  the  one  just  considered.  Plain- 
tiff had  a  mortgage  upon  an  undivided  interest  in  this  prop- 
erty. He  brought  foreclosure  proceedings  and  sold  the  same 
thereunder.  The  mortgagor  made  no  appearance  and  no  ob- 
jection, and  is  not  now  entering  any  protest  as  to  the  regu- 
larity of  the  foreclosure  of  the  mortgage  or  the  validity  of  the 
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sale  of  the  property  thereunder.  ^^*  The  defendants  in  this 
case  were  strangers  to  that  transaction ;  their  interests  were 
not  involved,  and  if  plaintiff  was  both  seller  and  purchaser, 
and  the  property  sold  was  not  present  at  the  sale,  if  the  mort- 
gagor of  the  property  was  satisfied  to  so  have  it,  these  parties 
have  no  such  interest  as  will  entitle  them  to  be  heard.  The 
sale  might  have  been  voidable  as  to  the  mortgagor  or  others 
with  an  interest,  but  the  defendants,  whose  relationship  was 
that  of  cotenants  merely,  had  not,  by  virtue  of  that  relation- 
.ship  alone,  such  an  interest  as  would  entitle  them  to  question 
the  sale:  Jones  on  Chattel  Mortgages,  5th  ed.,  sec.  814;  2 
Cobbey  on  Chattel  Mortgages,  sec.  1028;  Cartier  v.  Pabst 
Brewing  Co.,  112  App.  Div.  419,  98  N.  Y.  Supp.  516 ;  Gaar, 
Scott  &  Co.  V.  Hurd.  92  111.  315;  People  v.  "Wiltshire,  9  111. 
App.  374;  Dirks  v.  Humbird,  54  Md.  399;  Broughton  v. 
Atchison,  52  Ala.  62;  Olcott  v.  Tioga  Ry.  Co.,  27  N.  Y.  546, 
84  Am.  Dec.  298.  Nor  would  the  lease  taken  subsequent  to 
and  subject  to  the  mortgage  change  this  rule. 

The  foregoing  questions  are  the  only  ones  raised,  relied 
upon  and  argued  in  the  brief  of  counsel  for  plaintiff  in  error. 
We  have,  however,  carefully  examined  the  entire  case  as  pre- 
sented by  the  briefs  of  the  parties,  and  are  satisfied  that  sub- 
stantial justice  was  done  on  the  trial,  and  that  decree  of  par- 
tition rendered  was  without  error. 

The  judgment  of  the  trial  court  is  accordingly  affirmed. 

All  the  justices  concur. 


A  Cotenant  of  Personal  Property  is  E)iUtled  to  Partition  (Pickering 
V.  Moore,  67  N.  H.  533,  68  Am.  St.  Rep.  695),  though  it  is  held  ad- 
versely: Note  to  Nichols  v.  Nichols,  67  Am.  Dec.  707;  and  a  court  of 
equity  has  exclusive  jurisdiction,  though  the  complainant's  title  is 
denied  by  the  defendant:  Godfrey  v.  White,  60  Mich.  443,  1  Am.  St. 
Kep.  537. 


FARMERS'  BANK  OF  ROFF  v.  NICHOLS. 

[25  Okl.  547,  106  Pac.  834.] 

BILLS  AND  NOTES — Effect  of  Conditional  Delivery. — If  the 
maker  of  a  note  delivers  it  to  the  payee  with  the  agreement  that  it 
shall  not  take  effect  until  the  happening  of  a  certain  contingency  or 
the  performance  of  a  certain  condition,  the  note  never  becomes 
operative  where  neither  the  contingency  has  occurred  nor  the  con- 
dition been  performed,  and  an  action  thereon  by  the  payee  or  his 
assignee  with  notice  cannot  be  maintained.     (By  the  editor.)     (p.  93:i.) 

BILLS  AND  NOTES  —  Collateral  Agreement  —  Bona  Fide 
Holder. — A  negotiable  promissory  note  was  executed  in  payment  of  the 
y.ieniium  on  some  life  insurance  policies.  At  the  time  of  the  delivery 
of  the  note  to  payee,  who  was  agent  for  the  insurance  compa'ny.  ti:P 
p.ivec  executed  a  written  agreement  that  if  the  maker  of  the  no*i> 
within   a  stipulated  time   investigated   the   company   and   found   it   nut 
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.satisfactory  or  as  represented,  the  note  or  the  amount  thereof  in  cash 
would  be  refunded  to  the  maker  by  the  payee.  Held,  that  the  con- 
temporaneous agreement  did  not  constitute  the  delivery  of  the  note 
a  conditional  delivery  or  deny  to  the  payee  the  right  to  transfer  the 
same,  and  that  one  who  purchased  the  note  in  due  course  of  business, 
before  maturity,  for  a  valuable  consideration,  could  recover  in  an 
action  thereon,  although  at  the  time  of  the  transfer  he  had  notice  of 
the  contemporaneous  agreement,     (pp.  933,  935.) 

(Syllabi  by  the  court,  except  when  stated  to  be  by  the  editor.) 

Action  by  the  bank  against  Nichols.  There  was  a  judg- 
ment for  defendant  and  plaintiff  brought  error. 

Clinton  A.  Galbraith  and  Tom  D.  McKeown,  for  the  plain- 
tiff in  error. 

Duke  Stone,  for  the  defendant  in  error. 

^**  HAYES,  J.  This  is  an  action  upon  a  promissory  note 
for  the  sum  of  $438.20,  executed  by  defendant  in  error  on  the 
twentieth  day  of  August,  1907,  to  one  R.  M.  Carter,  a  life 
insurance  agent,  in  payment  of  a  premium  on  a  policy  of  life 
insurance,  the  same  being  payable  on  January  1,  1908.  After 
the  execution  of  the  note  and  before  maturity  thereof,  it  was 
assigned  by  the  payee  to  the  Farmers'  Bank  of  Roff,  plain- 
tiff' in  error,  who  brought  this  action  and  alleged  in  its  peti- 
tion in  substance  the  foregoing  facts,  and  that  the  note  is 
due  and  unpaid. 

The  defense  relied  upon  by  defendant  in  substance  is :  That 
at  the  time  of  the  execution  and  delivery  of  the  note  by  him 
a  contract  in  writing  was  executed  and  delivered  by  the  payee 
of  said  note  to  defendant  as  follows : 

"I,  R.  M.  Carter,  agree  to  refund  note  given  by  said  I.  D. 
''^o  Nichols,  for  policies  No.  1124,  1125,  1126  in  the  Great 
Western  Life  Insurance  Co.  of  Kansas  City,  Missouri,  the 
amount  of  note  being  $438.20,  the  said  Carter  gives  said  I.  D. 
Nichols,  until  the  first  day  of  Jan.  1908,  to  investigat-e  the 
said  Great  Western  Life  Insurance  Co.,  and  if  not  found  satis- 
factory or  as  represented  to  be,  the  note  for  $438.20  or  the 
amount  in  cash  $438.20  shall  be  refunded  to  the  said  I.  D. 
Nichols.     This  August  the  20th,  1907." 

That  defendant  investigated  the  insurance  company  and 
found  the  same  not  as  represented  and  not  satisfactory  to 
him,  and  that  before  January  1,  1908,  he  gave  notice  of  these 
fjicts  to  the  payee.  That  prior  to  the  purchase  of  the  note 
by  plaintiff  he  notified  the  officers  of  the  plaintiff  bank  of  the 
foregoing  contract  relative  to  said  note,  and  exhibited  said 
contract  and  tlie  contents  thereof  to  the  officers  of  the  bank, 
who  conducted  the  transaction  for  it,  by  which  the  note  was 
purchased  from  the  pa,yee. 

The  verdict  of  the  jury  and  the  judgment  of  the  lower 
court  Avas  in  favor  of  defendant. 
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Several  assignments  of  error  have  been  made  by  plaintiff  in 
his  petition  and  urged  in  its  brief,  but  they  present  in  sub- 
stance but  one  question,  and  that  is  whether  the  plaintiff  is  at 
bona  fide  holder  of  the  note  sued  upon.  The  written  cod- 
temporaneous  agreement  relied  upon  by  defendant  in  his 
answer  is  not  denied.  The  note  is  negotiable  in  form,  and 
tbat  the  same  was  assigned  to  plaintiff  before  maturity  in  the 
due  course  of  business  for  value  is  not  questioned.  Whether 
plaintiff  had  notice  of  the  contemporaneous  agreement  and  its 
contents  the  eviden^^e  is  in  irreconcilable  conflict,  but,  for  the 
purpose  of  this  proceeding,  it  must  be  considered  that  plain- 
tifl;  had  knowledge  at  the  time  of  its  purchase  of  the  note  of 
the  contents  of  the  agreement.  The  sole  question  to  be  deter- 
mined is.  What  is  the  effect  of  the  contemporaneous  agree- 
ment upon  the  rights  of  plaintiff  who  acquired  the  note  with 
knowledge  of  such  infirmity  of  payee's  title,  if  any,  as  ex- 
isted by  reason  of  said  agreement? 

It  is  contended  by  defendant,  and  it  appears  that  the  trial 
court  proceeded  upon  the  theory,  that  by  the  terms  of  the 
contemporaneous  ^^^  agreement  the  delivery  of  the  note  by 
defendant  to  Carter  was  conditional,  and  that  Carter  could 
not  become  the  absolute  owner  of  the  note  until  January  1, 
1908,  and  not  then  if  defendant,  after  having  investigated  the 
insurance  company,  found  same  not  as  represented  and  not 
satisfactory.  The  authorities  hold  that  where  the  maker  of  a 
note  delivers  it  to  the  payee  with  the  agreement  that  it  shall 
not  take  effect  until  the  happening  of  a  certain  contingency 
or  the  performance  of  a  certain  condition,  and  where  neither 
Ihe  contingency  has  occurred  nor  the  condition  been  per- 
formed, the  note  never  becomes  operative,  and  an  action  thereon 
by  the  payee  or  his  assignee  with  notice  cannot  be  maintained : 
Johnson  v.  First  Nat.  Bank  of  Morrison,  24  111.  App.  352 ; 
Mendenhall  v.  Ulrich,  94  Minn.  100,  101  N.  W.  1057.  See, 
also,  My  rich  v.  Purcell,  5  Ann.  Cas.  148.  And  this  is  true 
although  the  contemporaneous  agreement  be  parol:  Graham 
V.  Remmel,  76  Ark.  140,  88  S.  W.  899,  6  Ann.  Cas.  167; 
IMohlin  V.  I\Iutual  Res.  Fund  Life  Assn.,  2  Ind.  Ter.  396,  51 
S.  W.  1063 ;  Joyce  on  Defenses  to  Commercial  Paper,  sec.  310. 
But  we  are  unable  to  co  cur  with  the  trial  court  in  construing 
the  contract  in  this  case  as  imposing  a  condition  ui)on  the 
delivery  of  the  note  made  by  defendant  to  Carter  that  it 
should  not  become  operative  except  upon  certain  contingen- 
cies. He  sold  the  defendant  some  insurance  policies,  and 
took  in  payment  of  the  premium  thereon  the  note.  He  agreed 
with  defendant  that  defendant  should  have  a  stipulated  time 
in  which  to  investigate  the  insurance  company,  and,  if  he 
found  it  not  as  represented  or  unsatisfactory,  the  note  should 
be  refunded  to  him,  either  by  the  return  of  the  not6"  or  hy 
pa\meut  of  the  amount  of  the  note  in  cash.     Defendant  re- 
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ceived  the  policies  of  insurance  and  retained  them  until  the 
latter  part  of  November  or  the  first  part  of  December  follow- 
ing the  execution  of  the  note,  when,  after  having  investigated 
the  company,  he  notified  Carter  that  he  was  not  satisfied,  and 
that  the  company  was  not  as  represented,  and  demanded  his 
note  be  restored  to  him.  There  was  not  an  entire  failure  of 
consideration.  Defendant  received  the  policies  of  insurance 
and  retained  them  for  a  time,  and  his  right  ^^^  to  have  the 
note  refunded  to  him  was  not  dependent  upon  a  return  of 
the  policies.  In  order  to  have  his  note  refunded,  all  that  was 
necessary  was  that  he  investigate  the  company  and  find  that 
it  was  not  satisfactory  or  not  as  represented.  The  note  was 
made  to  Carter,  and  not  to  the  company  which  issued  the 
policies.  The  language  used  in  the  contract  is,  not  that  the 
note  shall  be  returned,  but,  as  provided  in  the  first  sentence, 
that  Carter  agrees  to  "refund  the  note."  To  refund  a  thing 
does  not  necessarily  mean  to  return  the  identical  property 
received.  To  refund  means:  "To  return  in  payment  or  com- 
pensation for  what  has  been  taken;  to  repay;  to  restore": 
Century  Dictionary  and  Encyclopedia,  p.  5041.  The  agree- 
ment between  these  parties  provides  that  upon  certain  con- 
tingencies the  note  parted  with  should  be  refunded  to  him, 
and  provided  how  it  should  be  done,  to  wit.  either  by  a  return 
of  the  note  or  by  payment  of  the  amount  thereof  in  cash.  If 
it  had  been  intended  by  the  parties  that  Carter  should  hold 
the  note  until  the  first  day  of  January,  1908,  and  not  dispose 
of  same,  it  could  have  been  by  a  stipulation  to  that  effect 
easily  so  provided  in  the  contract,  and  it  would  not  have  been 
provided  that  he  could  refund  it  by  the  return  of  the  note  or 
by  payment  in  cash  of  the  amount  of  the  note.  We  think 
from  the  language  of  the  agreement  it  was  the  intention  of  the 
parties  that,  upon  delivery  of  the  note  to  Carter,  he  should 
become  the  owner  of  the  same;  being  negotiable,  that  he 
should  have  the  right  to  transfer  it  if  he  so  desired ;  but  that 
if  defendant,  after  investigating,  became  dissatisfied  with  the 
company,  Carter  should  restore  him  to  the  condition  in  which 
he  was  before  the  execution  of  the  contract,  by  refunding  Ihe 
note  by  a  return  thereof  if  he  had  not  disposed  of  it.  or  by 
the  payment  of  the  amount  of  the  note  in  cash  if  he  had  dis- 
posed of  it.  Any  other  construction  of  this  agreement,  it 
appears  to  us,  would  render  that  portion  of  it  which  provides 
for  a  refunding  of  the  note  by  payment  of  the  amount  in  cash 
meaningless.  It  was  not  contemplated  that  the  note  would 
be  paid  by  the  maker  before  the  expiration  of  the  time  during 
which  he  should  have  the  right  to  investigate  the  company, 
because  the  note  matured  on  the  date  of  the  expiration  of 
'''''^  that  period.  Defendant,  by  having  executed  and  deliv- 
erod  to  Carter  a  negotiable  note  pa\"able  to  his  order,  must  be 
hold  to  have  intended  that  it  might  be  put  in  circulation  by 
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liLm,  and  that  no  defenses  against  it  existed  unless  this  inten- 
tion is  rebutted  by  the  provisions  of  the  contemporaneous 
agreement,  which  we  do  not  think  is  the  ease.  There  is  no 
contention  that  plaintiff  has  been  guilty  of  any  bad  faith  in 
this  transaction.  It  paid  fair  value  for  the  note  in  question 
in  the  usual  course  of  business  before  maturity.  There  is  no 
evidence  or  contention  that  it  is  guilty  of  collusion  in  any 
attempted  fraud.  The  note  was  purchased  by  plaintiff  within 
two  days  after  its  execution,  and  at  that  time  there  had  been 
no  violation  by  Carter  of  his  agreement,  and  plaintiff,  of 
course,  was  without  notice  of  any  such  violation.  Its  knowl- 
edge of  the  contents  of  the  agreement  at  the  time  it  pur- 
chased the  note  gave  to  it  notice  only  of  such  infirmities  in 
Carter's  title  as  the  contract  itself  created;  for  at  that  time  no 
other  infirmities  existed  which  could  have  been  discovered  by 
inquiry. 

It  is  not  stipulated  in  the  agreement  that  upon  the  happen- 
ing of  the  contingencies  therein  provided  for  the  note  shall  be 
invalid,  in  which  respect  the  facts  in  this  case  differ  from  the 
facts  in  Johnson  v.  First  Nat.  Bank  of  Morrison,  24  111.  App. 
352,  cited  and  relied  upon  by  defendant.  That  was  an  action 
upon  a  promissory  note  that  was  given  for  seed  oats  in  con- 
nection with  an  agreement  that  it  was  not  to  be  paid  until  the 
crop  matured,  and  the  payee  had  sold  for  the  maker  a  cer- 
tain quantity  of  the  oats  at  a  stipulated  price.  The  agreement 
in  that  case  by  express  terms  provided  that  the  note  should 
not  be  paid  until  the  contingency  provided  for  therein  trans- 
pired, and  the  payee  had  performed  the  conditions  imposed. 
The  plaintiff  in  that  case,  as  assignee,  had  notice  at  the  time 
he  purchased  the  note  not  only  of  the  terms  of  the  contem- 
poraneous agreement,  but  that  such  agreement  had  been 
violated  by  the  payee.  The  contract  in  the  case  at  bar  does 
not  provide  that  the  note  shall  not  be  paid  or  shall  never  be- 
come operative  if  the  maker  within  the  time  fixed  shall,  upon 
investigation,  become  dissatisfied  with  the  company.  ^^'^  It 
provides  only  for  a  repayment  of  the  consideration  parted 
with  by  the  maker  by  either  a  return  of  the  note  or  by  the 
l^ayment  to  defendant  of  the  amount  thereof  in  <'ash.  And 
for  similar  reasons  this  case  may  be  distingiiished  from  Mc- 
Farland  v.  Siloes,  54  Conn.  250,  1  Am.  St.  Rep.  Ill,  7  Atl. 
408,  wherein  the  note  was  delivered  upon  a  contemporaneous 
parol  agreement  that  it  should  be  returned  to  the  maker  upon 
a  certain  day  if  he  should  demand  it,  no  alternative  being 
given  by  the  agreement  to  return  the  note  or  to  pay  the 
amount  of  it  in  cash.  The  instrument  is  negotiable,  and 
I>laintiff  acquired  it  for  a  valuable  consideration  in  due  course 
of  Imsiness  from  one  having  a  right  to  transfer  it,  and  a  new 
trial  should  have  been  granted. 
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The  admission  of  certain  evidence  and  an  instruction  given 
by  the  court  have  been  urged  as  errors.  The  actions  of  the 
court  complained  of  could  be  sustained  only  upon  the  theory 
that  the  agreement  destroyed  the  right  of  Carter  to  negotiate 
the  note.  But,  in  view  of  the  foregoing  opinion  as  to  the 
effects  of  the  agreement  upon  the  right  of  Carter  to  assign  the 
note,  we  deem  it  unnecessary  to  consider  separately  these 
assignments. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

All  the  justices  concur. 


A  Written  Contract  may  he  Delivered  upon  Condition,  and  it  does  not 
become  a  binding  obligation  until  the  condition  upon  which  its  de- 
livery depends  has  been  fulfilled:  McFarland  v.  Sikes,  54  Conn.  250, 
1  Am.  St.  Rep.  111.  As  to  what  constitutes  a  conditional  oral  accept- 
ance of  a  negotiable  instrument,  see  Burns  etc.  Lumber  Co.  v.  Doyle, 
71  Conn.  742,  71  Am.  St.  Bep.  235. 

That  the  Delivery  of  a  Promissory  Note  was  Conditional  may  be 
shown,  under  some  circumstances,  by  parol  evidence:  Central  Sav. 
Bank  t.  O'Connor,  132  Mich.  578,  102  Am.  St.  Eep.  433,  and  cases  cited 
in  the  cross-reference  note  thereto.  See  the  note  to  Hughes  v. 
Crocker,  128  Am.  St.  Eep.  609,  on  parol  conditions  in  bills  and  notes. 

Said  the  court  in  Hunter  v.  First  Nat.  Bank,  172  Ind.  62.  87  N.  E. 
737:  "Evidence  to  vary  the  terms  of  an  agreement  in  writing  is  not 
admissible,  but  evidence  to  show  that  there  is  not  an  agreement  at 
all  is  admissible.  A  promissory  note,  like  any  other  written  instru- 
ment, has  no  legal  inception  or  valid  existence  until  it  has  been  de- 
livered in  accordance  with  the  purpose  and  intention  of  the  parties, 
and  in  support  of  a  plea  denying  its  execution  it  is  competent  to 
show,  as  between  the  parties  to  it  or  others  having  notice,  that  the 
manual  delivery  of  the  instrument  to  the  payee  was  accompanied  by 
a  condition  which  was  never  fulfilled:  Swope  v.  Forney,  17  Ind.  385; 
Whiteomb  v.  Miller,  90  Ind.  384;  Deering  Harvester  Co.  v.  Peugh,  17 
Ind.  App.  400,  45  N.  E.  808;  Burke  v.  Dulaney,  153  U.  S.  228,  14  Sup. 
Ct.  Rep.  816,  38  L.  ed.  698;  Hopper  v.  Eiland,  21  Ala.  714;  Graham 
v.  Remmel,  76  Ark.  140,  88  S.  W.  899,  6  Ann.  Cas.  167;  McFarland  v. 
Sikes,  54  Conn.  250,  1  Am.  St.  Rep.  Ill,  7  Atl.  408;  Belleville  Sav. 
Bank  v.  Bornman,  124  111.  200,  16  N.  E.  210;  Central  Sav.  B.-ink  v. 
O'Connor,  132  Mich.  578,  102  Am.  St.  Rep.  433,  94  N.  W.  11;  Ricketts 
V.  Pendleton,  14  Md.  320;  Watkins  v.  Bowers,  119  Mass.  383;  Smith 
v.  Mussctter,  58  Minn.  159,  59  N.  W.  995;  Higgins  v.  Ridgway,  153 
X.  Y.  130,  47  N.  E.  32;  Sweet  v.  Stevens,  7  R.  I.  375;  McCormiek  etc. 
Machine  Co.  v.  Faulkner,  7  S.  D.  363,  58  Am.  St.  Rep.  839,  64  N.  W. 
J«;3;  Wheeler  &  Wilson  Mfg.  Co.  v.  Briggs  (Tex.),  18  S.  W.  555; 
Alexander  v.  "Wilkes,  11  Lea  (Tenn.),  221;  Harris  v.  Harris.  23  Gratt. 
(Va.)  737,  778;  Ewell  v.  Turney,  39  Wash.  615,  81  Pac.  1047;  .Johnson 
on  Bills  and  Notes,  p.  151,  note;  Norton  on  Bills  and  Notes,  3d  ed., 
p.  70." 
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REED   V.   ROCKLIFF-GIBSON   CONSTRUCTION   COM- 
PANY. 

[25  Okl.  633,  107  Pac.  168.] 

MUNICIPAL  CONTRACT— Competitive  Bids.— The  true  intent 
and  purpose  of  that  part  of  section  4,  article  1,  chapter  10,  page  171, 
Session  Laws  of  1907-08,  which  provides  that,  "At  the  time  and  place 
specified  in  such  notice,  the  mayor  and  council  shall  examine  all  bids 
received,  and  without  unnecessary  delay  award  the  contract  to  the 
lowest  and  best  bidder,"  is  to  secure  economy  and  protect  the  public 
from  collusive  contracts  or  favoritism  or  fraud,  and  to  promote  actual, 
honest,  effective  competition,     (p.  941.) 

MUNICIPAL  CONTRACT— Use  of  Patented  Material  for  Pave- 
ment.— Where  the  mayor  and  council  of  a  city  of  the  first  class  pass  a 
resolution  stating  the  material  to  be  used  in  certain  street  improve- 
ments shall  be  "Hassam  pavement,"  a  patented  material  or  process, 
and  the  notice  to  contractors  published  pursuant  to  said  resolution 
contains  a  statement  that  the  owner  of  all  patents  and  process  cover- 
ing the  laying  of  such  Hassam  ]}avement  will  furnish  to  any  bidder 
to  whom  the  contract  may  be  awarded  the  right  to  lay  said  pavement 
and  furnish  to  such  bidder  an  expert  to  give  proper  advice  as  to  the 
laying  thereof,  at  a  stipulated  price,  and  a  written  offer  by  said 
owner  to  this  eft'ect  is  on  file  in  the  office  of  the  city  clerk  during  all 
the  time  said  notice  is  being  published  and  up  to  the  time  a  contract 
for  doing  said  work  is  let,  such  contract  involving  in  its  execution  the 
use  of  such  patented  material  or  process  is  not  invalid  in  the  absence 
of  actual  fraud  or  deception,  (pp.  937,  941.) 
(Syllabi  by  the  court.) 

Mauntel  &  Stevens,  for  the  plaintiff  in  error. 

Horace  Speed.  E.  W.  Snoddy  and  Fulkerson,  Graham  & 
Smith,  for  the  defendants  in  error. 

*^^^'*  KANE,  J.  This  was  a  suit  commenced  by  the  plain- 
tiff in  error,  plaintiff  below,  in  the  superior  court  of  Logan 
county,  praying  for  ^^'^  a  temporary  injunction  against  the 
defendants  in  error,  defendants  below,  enjoining  them  from 
carrying  out  the  terms  of  a  certain  paving  contract  entered 
into  between  them  and  the  city  of  Alva,  a  city  of  the  first 
class.  A  temporary  injunction  was  allowed  by  the  court 
below,  and  thereafter  the  defendants  filed  a  motion  to  dis- 
solve the  same,  which  motion  coming  on  to  be  heard  was  sus- 
tained, and  an  order  entered  dissolving  the  temporary  in- 
junction formerly  granted.  To  reverse  the  order  dissolving 
the  temporary  injunction  this  proceeding  in  error  was  com- 
menced in  this  court. 

It  appears  from  the  record  that  the  mayor  and  council  of 
tlie  city  of  Alva  in  complying  with  chapter  10,  article  1,  Okla- 
homa Session  Laws  of  1907-08,  adopted  a  resolution  stating 
llu-  material  to  be  used  should  be  the  Ila-ssam  pavement,  and 
setting  out  at  length  specifications  for  the  manufacture  of  the 
nuiterial  and  the  construction  of  the  work.     Pursuant  to  this 
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resolution,  a  notice  to  paving  contractors  was  published  in 
words  and  figures  as  follows : 

"In  accordance  with  a  resolution  passed  by  the  mayor 
and  council  of  the  city  of  Alva,  Oklahoma,  May  3rd,  1909, 
known  as  Resolution  Number  30,  sealed  bids  will  be  received 
and  may  be  filed  at  the  office  of  city  clerk,  in  said  city  up  to 
8  o'clock  P.  M.  on  the  22nd  day  of  June,  1909,  for  furnishing 
the  materials  and  performing  the  work  necessary  in  the  pav- 
ing, curbing,  and  otherwise  improving  the  following  street 
according  to  the  plans  and  specifications  now  on  file  in  the 
office  of  said  city  clerk:  Sixth  street,  commonly  known  as 
College  avenue,  from  the  south  side  of  Normal  street  to  the 
new  main  line  of  the  Atchison.  Topeka  &  Santa  Fe  Railway 
Company,  by  preparing  the  roadway,  by  doing  the  necessary 
grading  and  paving,  the  same  with  a  six  (6)  inch  concrete 
curb,  all  as  provided  in  said  plans  and  specifications.  Each 
bid  must  be  accompanied  by  a  certified  check  on  some  local 
bank  in  the  sum  of  three  (3)  per  cent  of  the  amount  bid,  to 
be  forfeited  to  the  city  in  case  the  successful  bidder  fails  to 
enter  into  a  contract  and  give  the  required  bond  in  the  sum 
of  twenty  (20)  per  cent  of  the  contract  price,  for  the  faith- 
ful performance  of  said  work,  and  the  holding  of  the  city 
harmless  from  any  and  all  damages  that  might  occur.  Also, 
the  contractor  will  be  required  to  give  bond  in  the  sum  of 
fifteen  (15)  per  cent  of  the  contract  ^^®  price  as  a  guarantee 
for  keeping  the  pavement  in  a  state  of  good  repair  for  a  period 
of  ten  (10)  years.  The  Hassam  Paving  Company,  of  Worces- 
ter, ]\Iassachusetts,  is  the  owner  of  all  patents  and  processes 
covering  the  laying  of  the  pavement  known  as  Hassam  pave- 
ment, and  the  said  Hassam  Paving  Company  have  filed  with 
the  city  clerk  of  the  city  of  Alva,  Oklahoma,  their  agreement, 
in  writing,  to  furnish  to  any  bidder,  to  whom  the  contract 
may  be  awarded,  the  right  to  lay  said  pavement  on  the  street 
above  designated,  under  the  patents  and  processes  owned  and 
controlled  by  said  Hassam  Paving  Company,  and  said  Hassam 
Paving  Company  also  agreed,  in  writing,  to  furnish  suoh 
bidder  an  expert,  who  will  give  proper  advice  as  to  the  la\ing 
of  said  pavement,  also  a  double  Hassam  grout  mixer  and  a 
steam  roller.  The  price  at  which  such  rights  and  services  will 
be  furnished  by  said  Hassam  Paving  Company  to  bidders, 
that  is  to  say,  the  price  at  which  the  right  to  lay  said  pave- 
ment on  said  street  under  said  patents  and  processes,  the  ser- 
vices of  said  expert,  the  furnishing  of  said  Hassam  grout 
mixer  and  the  said  steam  roller,  is  42  cents  per  square  yard 
for  the  finished  pavement,  and  said  rights  and  services  will  be 
furnished  by  said  Ha.ssam  Paving  Company  to  an\'  and  all 
bidders  at  the  same  stipulated  price,  to  wit,  42  cents  per 
square  yard  of  finished  pavement.  Haid  agreement  is  on  file 
in  the  office  of  said  city  clerk  of  Alva,  Oklahoma,  for  the  in- 
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spection  of  all  bidders.  At  the  time  and  place  la.st  aforesaid 
all  bids  filed  in  pursuance  hereto,  will  be  considered  by  the 
mayor  and  city  council  of  said  city  of  Alva.  The  contractor 
shall  receive  for  the  above  work  street  improvement  bonds 
according  to  house  bill  number  231,  approved  April  17,  1908. 
Said  city  reserves  the  right  to  reject  any  and  all  bids.  This 
done  by  order  of  said  mayor  and  city  council,  this  8th  day  of 
June,  i909." 

During  the  time  the  foregoing  notice  was  running  the  writ- 
ten offer  therein  referred  to  of  the  Hassam  Paving  Company 
was  on  file  with  the  city  clerk.  On  the  twenty-third  day  of 
June.  1909,  no  other  bids  having  been  made,  the  bid  of  the 
defendant  in  error,  who  is  not,  as  far  as  the  record  discloses, 
the  owner  or  agent  of  the  owner  of  the  patented  process  or 
material,  was  declared  to  be  the  lowest  and  best  bid  by  the 
mayor  and  city  council,  and  on  the  same  day  the  paving  con- 
tract herein  involved  was  entered  into. 

The  contention  of  counsel  for  plaintiff?  in  error  is  that  this 
*^^~  notice  for  bids  is  repugnant  to  that  part  of  section  4, 
article  1,  chapter  10,  supra,  which  provides  that,  "at  the  time 
and  place  specified  in  such  notice,  the  mayor  and  council  shall 
examine  all  bids  received,  and  without  unnecessary  delay 
award  the  contract  to  the  lowest  and  best  bidder,"  for  the 
reason  that  the  selection  by  the  city  authorities  of  a  patented 
process  or  material  made  competitive  bidding  impossible.  As 
stated  by  counsel  in  their  brief,  the  vital  question  involved  is: 
"Can  a  patented  material  be  used  in  carrying  out  the  provi- 
sions of  chapter  10,  article  1,  Laws  of  1907-08?"  While  the 
contention  of  counsel  for  plaintiff  in  error  is  supported  by 
respectable  authority,  the  modern  text-writers  and  a  great 
many  courts  maintain  that  the  great  weight  of  authority  and 
reason  sustain  the  opposite  view.  In  discussing  what  is 
known  as  the  Wisconsin  rule,  McQuillan  on  Municipal  Ordi- 
nances, section  554,  says:  "While  this  view  has  received 
judicial  support,  the  tendency  of  the  courts  appears  to  be 
to  adopt  the  opposite  view." 

Elliott  on  Roads  and  Streets,  second  edition,  section  571, 
discu.sses  the  same  proposition  as  follows:  "The  question 
whether  a  patented  process  can  be  used  in  the  improvement  of 
a  street  at  the  costs  of  the  property  owners  has  given  rise  to 
some  discussion,  but  we  think  the  better  opinion  is  that  it  may 
be  so  used.  If  it  were  to  be  held  otherwise,  then  progress 
might  be  arrested,  and  the  property  owners  deprived  of  the 
be.st  and  most  lasting  improvement.  There  is,  however,  not  a 
little  to  be  said  on  tiie  opposite  side  of  the  question,  for  if  a 
patented  process  can  be  used,  there  can  be  no  real  competi- 
tion. But  the  law  as  a  practical  science  chiefly  regarcls  util- 
ity, and  this  consideration  turns  the  scale."  ^ 
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Hobart  v.  City  of  Detroit,  17  Mich.  246,  97  Am.  Dec.  185, 
seems  to  be  the  pioneer  case  favoring  this  side  of  the  proposi- 
tion. Mr.  Chief  Justice  Cooley,  who  delivered  the  opinion  of 
the  court,  says:  "But  it  is  not,  I  apprehend,  strictly  correct 
to  say  that  because  the  patented  invention  which  must  be  made 
use  of  is  owned  by  one  person  exclusively,  therefore  no  one 
else  can  be  bidder.  Everyone  has  a  right  to  bid,  and  to  take 
upon  himself  the  risk  **^®  of  being  able  to  procure  the  right 
to  make  use  of  the  invention.  Certainly  the  showing  that 
Smith,  Cook  &  Co.  owned  the  right  to  put  down  the  Nichol- 
son pavement  in  the  city  of  Detroit  does  not  go  far  enough  to 
show  that  they  alone  could  bid  on  a  contract  for  the  purpose. 
If  that  firm  held  the  privilege  of  putting  down  the  pavement 
for  sale  at  a  regular  price  per  square  foot  or  yard,  the  oppor- 
tunity to  bid  for  a  public  contract  would  be  as  much  open 
to  public  competition  as  for  any  other  work  requiring  skilled 
labor.  For  aught  we  know,  this  was  the  case;  and  we  may 
well  take  notice  of  the  fact  that  it  is  frequently  hy  thus  selling 
the  royalty  that  the  owners  of  new  inventions  expect  to  obtain 
their  reward True,  the  owner  may  at  any  time  with- 
draw the  royalty  from  sale  in  order  to  drive  hard  bargains; 
but,  if  he  does,  the  public  still  retain  a  security  in  the  power 
to  refuse  to  contract  with  him,  ....  and  to  my  mind  it  is 
very  clear  that  the  legislature  would  not  intentionally  have  so 
tied  up  the  hands  of  the  city  authorities  as  to  preclude  their 
inaking  use  of  new  and  valuable  inventions." 

In  the  case  at  bar  the  owner  of  all  patents  and  processes 
covering  the  laying  of  the  Ilassam  pavement  filed  with  the  city 
clerk  of  Alva  an  agreement  in  writing  to  furnish  to  any  bidder 
to  whom  the  contracts  might  be  awarded  the  right  to  lay  said 
X>avement,  and  to  furnish  to  such  bidder  an  expert  to  give 
proper  advice  as  to  the  laying  thereof  and  a  double  Hassam 
grout  mixer  and  a  steam  roller  at  a  stipulated  price. 

In  Mayor  of  Baltimore  v.  Flack,  104  Md.  107,  64  Atl.  702, 
it  was  held  that :  "Whilst  the  courts  of  some  of  the  states  have 
held  upon  grounds  which  do  not  seem  to  us  to  be  satisfactory 
that  municipalities  which  are  by  their  charters  required  to 
contract  for  materials,  supplies,  and  public  works  with  the 
lowest  and  best  or  the  lowest  responsible  bidder  are  prohibited 
from  purchasing  or  specifying  a  patented  or  monopolistic 
article  or  process,  there  is  practically  a  unanimity  upon  the 
proposition  that  a  contract  involving  in  its  execution  the  use 
(if  a  patented  material  or  process  is  not  invalid  when  the  con- 
tract for  performing  the  work  and  furnishing  the  materials  is 
let  to  the  lowest  bidder,  with  the  understanding  that  the 
patentee  would  allow  the  use  of  his  patent  and  *^^  superin- 
tend its  construction  in  consideration  of  a  certain  specified  sum 
paid  him  by  whoever  secured  the  contract." 
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We  think  there  can  be  no  doubt  that  the  true  intent  and 
purpose  of  section  4  of  chapter  10,  supra,  was  to  secure 
economy  and  protect  the  public  from  collusive  contracts  or 
favoritism  or  fraud,  and  to  promote  actual,  honest,  effective 
competition.  Indeed,  such  was  the  holding  of  this  court  in 
construing  a  statute  of  like  import  in  Hannan  v.  Board  of 
Education  of  the  City  of  Lawton,  25  Okl.  372,  107  Pac.  646. 
But  we  think  the  law  is  complied  with  in  the  absence  of  actual 
fraud  or  deception,  when  specifications  are  submitted  to  com- 
petitive bidders,  although  some  article  is  specified  which  by 
reason  of  the  patent  on  it  is  in  the  hands  or  under  the  control 
of  a  single  bidder,  when  the  contract  for  performing  the  work 
and  furnishing  the  material  is  let  to  the  lowest  and  best  bidder 
with  the  understanding  that  the  patentee  would  allow  the 
use  of  his  patent  and  superintend  the  construction  of  the  work 
for  whoever  secured  the  contract.  This  doctrine  is  sustained 
by  Saunders  v.  Iowa  City,  134  Iowa,  132,  111  N.  W.  529,  9 
L.  R.  A.,  N.  S.,  392;  La  Coste  v.  City  of  New  Orleans,  119 
La.  469,  44  South.  267;  Holmes  v.  Common  Council  of  Detroit, 
120  :\Iich.  226,  77  Am.  St.  Rep.  587,  79  N.  W.  200,  45  L.  R.  A. 
121;  State  V.  Board  of  Commissioners  of  Shawnee  County.  57 
Kan.  267,  45  Pac.  616;  Kilvington  v.  Superior,  83  Wis.  222, 
53  X.  W.  487,  18  L.  R.  A.  45 ;  Bye  v.  Atlantic  City,  73  N.  J.  L. 
402.  64  Atl.  1056 ;  Perine  C.  &  P.  Co.  v.  Quackenbush,  104  Cal. 
684,  38  Pac.  533 ;  :\Iayor  of  Baltimore  v.  Flack,  104  Md.  107. 
64  Atl.  702 :  DillinL''ham  v.  Spartanburg,  75  S.  C.  549,  117  Am. 
St.  Rep.  917,  56  S.  E.  381,  8  L.  R.  A.,  N.  S.,  412.  9  Ann.  Cas. 
829 ;  Hastings  v.  Columbus,  42  Ohio  St.  585 ;  Ilolbrooks  v.  City 
uf  Toledo,  28  Ohio  C.  C.  284. 

The  judgment  of  the.  court  below  is  alTirmed. 

Hayes,  Turner  and  Williams,  JJ.,  concur;  Dunn,  C.  J., 
being  disqualified,  not  sitting. 


The  Letting  of  Public  Contracts  to  the  Loiccst  Eespon.'^iljle  Bidder  is 
discussed  in  the  note  to  State  v.  Eickards,  50  Am.  St.  Kep.  489; 
Chippewa  Bridge  Co.  v.  City  of  Durand,  122  Wis.  85,  lOG  Am.  St.  Rep. 
931;  Anderson  v.  Fuller,  51  Fla.  380,  120  Am.  St.  Rep.  170.  In  the 
absence  of  fraud  or  gross  abuse,  courts  will  not  interfere  with  the 
exerr-iso  of  discretion  by  administration  boards  or  officers  in  their 
determination  of  who  is  the  lowest  responsible  bidder  for  a  municipal 
contract:  Inge  v.  Board  of  Public  Works,  135  Ala.  187,  93  Am.  St. 
Rep.  20. 

Bid.s  and  Contract  for  Paving  Streets  With  Patented  Material  may  be 
Ic'Tnlly  advertised  for,  if  all  the  competition  is  permitted  of  which 
tiie  situation  allows:  Dillingham  v.  City  Council,  75  S.  C.  549,  117  Am. 
St.  Rep.  917. 

//(  ////  Case  of  Hannan  v.  Board  of  Education.  25  Okl.  372,  107  Pac. 
'"iKi.  the  court  construed  section  8027  of  the  Compiled  Laws  of  Okla- 
iiiMiia  of  H'n!),  relating  to  school  districts  in  cities  of  the  first  class,  aiiil 
MKuidiiig  that  "no  contract  involving  an  expenditure  of  more  than 
iivc  hundred  dollars  for  the  purpose  of  erecting  any  public  buildings 
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or  making  any  improvements  shall  be  made  except  upon  sealed  pro- 
posals and  to  the  lowest  responsible  bidder."  The  court  was  of  the 
opinion  that  the  true  intent  and  purpose  of  this  statute  was  to  secure 
economy  and  to  protect  the  public  from  collusive  contracts,  favoritism, 
and  fraud,  and  to  promote  actual,  honest,  effective  competition  in  the 
construction  of  public  work  by  requiring  of  boards  the  presentation  of 
a  common  standard  previously  ascertained,  to  the  end  that  each  pro- 
posal or  bid  received  and  considered  may  be  in  competition  with  all 
others,  and  to  preclude  the  consideration  and  acceptance  of  proposals 
or  bids  on  plans  and  specifications  not  open  alike  to  all. 

The  court  was  also  of  the  opinion  that  the  statute  contemplates  that, 
before  advertising  for  bids,  a  plan  or  plans  open  to  all  shall  be  pre- 
pared with  specifications,  not  of  a  general  character,  but  so  definite 
and  detailed  as  to  disclose  the  specific  thing  to  be  undertaken. 
Furthermore,  that  the  requirement  of  the  statute  that  the  contract 
shall  be  let  to  the  lowest  responsible  bidder  involves  a  consideration 
by  the  board  of  more  than  merely  which  bid  was  the  lowest  in  price. 
It  requires  the  ascertainment  of  the  ability  of  bidders  to  respond  in 
the  discharge  of  all  the  obligations  assamed  in  accordance  with  what 
is  expected  or  may  be  demanded  under  the  terms  of  the  contract.  It 
was  also  decided  that  a  resident  taxpayer,  although  he  shows  no 
special  private  interest,  may  invoke  the  interposition  of  a  court  of 
equity  to  present  an  illegal  disposition  of  the  money  of  the  municipal- 
ity, or  the  illegal  creation  of  a  debt  which  he,  in  common  with  the 
other  property  owners,  may  otherwise  be  compelled  to  pay.  In  con- 
nection with  the  question  of  bidders,  see  the  note  to  State  v.  Eickards, 
50  Am.  St.  Rej).  489,  showing  who  are  responsible  bidders  and  how  to 
enforce  their  rights. 


SUPERIOR  OIL  AND  GAS  COMPANY  v.  MEHLIN. 

[25  Okl.  809,  108  Pac.  545.] 

SPECIFIC  PERFORMANCE  —  Unfair  or  Unjust  Contract.— 
Specific  performance  will  not  lie,  unless  the  agreement  is  certain,  fair 
and  just  in  all  its  parts;  and  in  such  an  action  any  element  showing 
that  the  contract  is  unfair,  unjust  and  against  good  conscience  will 
justify  the  court  in  refusing  such  decree,  although  the  contract,  had  it 
been  executed,  might  offer  no  sufficient  ground  for  cancellation,  (p. 
947.) 

SPECIFIC  PERFORMANCE — Executory  Optional  Contract. — 
An  executory  contract,  which  under  its  terms  leaves  it  optional  with 
one  party  whether  or  not  he  will  proceed  with  the  contemplated  onter- 
])rise,  makes  the  same  likewise  optional  with  the  other,  and  specific 
performance  will  not  be  decreed,     (p.  948.) 

OIL  AND  GAS  LE.^SE — Construction  in  Favor  of  Itcssor. — A 
different  rule  of  construction  obtains  as  to  oil  and  gas  leases  from  that 
applied  to  ordinary  leases  or  to  other  mining  leases;  and,  owing  to  the 
peculiar  nature  of  the  mineral,  and  the  danger  of  loss  to  the  owner 
from  drainage  by  surrounding  wells,  such  leases  are  construed  most 
etrongly  against  "the  lessee  and  in  favor  of  the  lessor,     (pp.  919,  950.) 

OIL  AND  GAS  LEASE — Specific  Performance. — Def<^ndant.  an 
intermarried  citizen,  allottee,  of  tiie  Cherokee  Nation,  June  24,  1904, 
executed  a  contract  with  plaintiff  in  which  he  agreed  to  make  an  oil 
find  gas  lease  on  his  allotmenl  in  acconlaiiee  with  the  terms  and  con- 
ditions required  by  the  Secretary   of  the  Interior,  or  if  they   be  not 
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required,  a  regular  oil  and  gas  lease  such  as  was  used  in  the  state  of 
Kansas.  Action  brought  for  specific  performance,  in  which  the  lease 
agreed  on  and  sought  to  be  enforced  was  shown  to  contain  a  proviso 
allowing  plaintiff  fifteen  years  fronri  its  execution  within  which  to 
begin  operations,  and,  for  an  unspecified  consideration,  license  to  ex- 
tend such  term  indefinitelyj  decree  by  the  court  denied.  Held  not 
error,     (pp.   948,  952.) 

EQUITY. — The  Relief  Granted  in  Equity  is  such  as  the  nature 
of  the  case,  the  law  and  the  facts,  demand,  not  at  the  beginning,  but  at 
the  time  the  decree  is  entered  in  the  litigation,     (p.  947.) 

SPECIFIC  PEEFORMANCE— Compensation— Lien  for  Reim- 
bursement.— When  specific  performance  cannot  be  decreed,  compensa- 
tion will  be  allowed  to  the  extent  of  the  purchase  money  actually  paid 
upon  the  alleged  contract,  and,  if  the  facts  show  that  the  plaintifiF  is 
entitled  to  have  a  lien  declared  upon  the  premises  for  reimbursement, 
the  court  may  retain  the  case  for  the  purpose  of  affording  such  relief, 
and  compensation  may  be  awarded  for  improvements  made  in  good 
faith,     (By  the  editor.)      (p.  951.) 

SPECIFIC  PERFORMANCE  —  Compensation  on  Denial  of 
Equitable  Relief. — In  a  case  where  specific  performance  requiring 
execution  of  a  contract  is  not  decreed  by  reason  of  a  want  of  equity 
growing  out  of  the  peculiar  character  of  the  contract  involved,  it  is  the 
duty  of  the  court  to  retain  jurisdiction  of  the  action,  and  to  decree 
compensation  to  the  plaintiff  to  the  extent  of  the  money  by  him  paid, 
and  interest  thereon,  and  also  for  all  beneficial  and  lasting  improve- 
ments which  in  carrying  out  the  terms  of  the  alleged  contract  he  may 
have  in  good  faith  made  upon  the  premises,     (p.  952.) 

SPECIFIC  PERFORMANCE  —  Compensation  on  Denial  of 
Equitable  Relief. — Where,  in  an  action  for  specific  performance  of  a 
lease,  the  same  is  found  to  be  of  a  class  which  will  not  support  a 
docree,  but  there  is  no  fraud,  and  plaintiff  has  paid  a  money  con- 
sideration thereon,  and  has  in  good  faith  entered  under  the  same  and 
made  valuable  and  lasting  improvements,  a  court  in  denying  specific 
performance  will  grant  plaintiff  an  opportunity  to  establish  his  right 
to  compensation  from  defendant,  and  decree  the  same  a  lien  upon  the 
premises  involved,     (p.  953.) 

(Syllabi  by  the  court,  eicept  when  stated  to  be  by  the  editor.) 

Eugene  B.  Lawson,  for  the  plaintiff  in  error. 
W.  H.  Kornegay,  for  the  defendant  in  error. 

810  DUNN,  C.  J.  November  6,  1906,  the  Superior  Oil  and 
Gas  Company  filed  its  complaint  in  equity  against  James  G. 
^lehlin  in  the  United  States  court  for  the  northern  district  of 
the  Indian  Territory,  sitting  at  Nowata,  for  the  purpose  of 
securing  the  reformation  of  a  certain  contract  and  its  specific 
performance.  The  lower  court  denied  plaintiff's  prayer,  and 
the  cause  has  been  brought  to  this  court  for  review.  For  a 
correct  understanding  of  the  matters  placed  at  issue  and  neces- 
sary for  determination,  we  will  set  forth  the  material  aver- 
ments of  the  complaint  and  the  answer. 

•'*i*  In  its  amended  complaint  the  plaintiiT  avers  that  on  the 
twenty-fourth  day  of  Jun(\  1904:,  the  defendant  was  a  citizen 
of  the  Ignited  States,  a  white  maji  not  of  Indian  blood,  atni  an 
adopted  citizen  of  Cherokee  Nation.     That  having  full  and 
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complete  power  and  authority  in  the  premises,  he  entered  into 
the  following  written  agreement  : 

"This  agreement  made  and  entered  into  this  the  21st  day  of 
^lay,  A.  D.  1904,  by  and  between  James  G.  Mehlin,  party  of 
the  first  part,  and  Superior  Oil  &  Gas  Co.,  a  corporation,  duly 
organized  and  existing  under  the  law  of  Arkansas,  applicable 
to  the  Indian  Territory,  party  of  the  second  part,  witnesseth: 
Tliat  whereas  the  said  James  G.  Mehlin  has  filed  as  a  duly  en- 
rolled citizen  of  the  Cherokee  Nation  on  the  following  lands : 
The  XE/4  of  SE/4  sec.  19;  and  the  W/2  of  the  NW/4  of  the 
SW/4  of  sec.  20;  and  S/4  of  the  SE/4  of  sec.  19.  And 
whereas  the  legal  rights  of  said  ]Mehlin  to  receive  the  allot- 
ment of  said  land  is  not  settled ;  it  is  mutually  agreed  as  fol- 
lows :  That  as  soon  as  the  rights  of  the  said  Mehlin  are  settled 
ill  his  favor,  he  will  at  once  make  an  oil  and  gas  lease  to  the 
party  of  the  second  part,  in  accordance  with  the  terms  and 
conditions  required  by  the  Seeretarj^  of  the  Interior  or  if  they 
be  not  required,  a  regular  oil  and  gas  lease  such  as  is  used  in 
the  state  of  Kansas.  In  the  event,  however,  that  within  a  rea- 
sonable time  from  date  hereof  the  case  has  not  been  settled, 
or  the  party  of  the  second  part  may  desire  to  drill  for  oil,  said 
^lehlin  agrees  to  provide  for  filing  of  some  one  else  on  the  land 
who  will  execute  said  lease." 

That  under  and  by  virtue  of  the  terms  of  said  contract  the 
defendant  agreed  with  plaintiff  that  he  would  execute  to  plain- 
tiff an  oil  and  gas  lease  on  the  lands  selected  in  allotment  by 
him  wlienever  his  rights  as  a  citizen  of  the  Cherokee  Nation 
were  fully  and  finally  established.  That  at  the  time  of  enter- 
ing into  the  said  contract  there  was  a  mutual  mistake  made 
by  plaintiff  and  defendants  in  describing  the  said  lands  in 
said  contract,  in  this,  to  wit:  (Herein  is  set  out  the  alleged 
error,  with  a  description  of  the  lands  intended  to  be  included.) 
That  the  rights  of  defendant  as  a  citizen  of  the  Cherokee 
Nation  were  finally  decided  in  his  favor  by  the  supreme  court 
of  the  United  States  on  the  fifth  day  of  November,  A.  D.  1906, 
and  at  any  time  thereafter  the  defendant  **^  could  have 
made  a  good  and  valid  lease  to  plaintiff'  in  accordance  with 
the  terms  and  conditions  of  the  contract  entered  into  on  the 
twenty-fourth  day  of  June,  1904.  That  in  accordance  with 
the  terms  and  conditions  of  the  said  contract,  plaintiff,  after 
the  riglits  of  defendant  had  been  settled  in  his  favor  by  a  de- 
cision of  the  supreme  court  of  the  United  States,  caused  to  be 
presented  to  defendant  for  his  signature  a  regular  oil  and  gas 
mining  lease  on  commercial  forms,  such  as  is  used  in  the  state 
of  Kansas,  and  which  form  was  agreed  to  by  the  parties  when 
the  contract  was  entered  into,  covering  that  portion  of  defend- 
ant's allotment  known  as  his  surplus  lands,  which  lease  de- 
t'cndntit  refused  to  sign,  copy  of  said  lease  being  hereto 
iittarhed,  and  marked  Exhibit  "B,''  anil  made  a  part  hereof. 
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Plaintiff  states  that  said  lease  was  drawn  in  conformity  to  the 
■contract  entered  into  between  plaintiff  and  defendant  on  the 
twenty-fourth  day  of  June,  1904,  and  that  no  objections  of 
any  kind  whatsoever  were  made  by  defendant  to  the  form  of 
leases  presented  to  him  for  his  signature,  or  to  the  terms  and 
conditions  of  the  same. 

Attached  to  plaintitt''s  amended  complaint  and  made  a  part 
thereof  are  forms  of  all  leases  provided  for  in  the  contract. 
The  plaintiff  further  pleads  that  the  consideration  for  the 
making  of  the  lease  was  six  hundred  dollars  in  stock  in  the 
plaintiff  corporation,  which  it  avers  it  delivered  to,  and  that 
the  same  was  received  by,  the  defendant;  also,  three  hundred 
dollars  in  cash,  being  the  amount  of  money  expended  by  de- 
fendant in  the  digging  of  a  well  on  the  premises,  and  that  as 
a  further  consideration  defendant  was  to  receive  ten  per  cent 
of  the  product  produced  under  the  lease. 

The  answer  of  defendant  virtually  admitted  every  averment 
of  plaintiff's  complaint,  either  by  direct  admission  or  by 
failure  to  controvert:  Ind.  Ter.  Stats.,  sec.  3277  (Mansfield's 
Digest,  sec.  5072)  ;  2  Ency.  of  L.  &  P.  175.  The  only  mate- 
rial elements  of  fact  which  it  denied  was  the  averment  of  the 
payment  of  the  consideration  mentioned  therein,  the  other 
^[uestions  raised  by  the  answer  being  almost  altogether  of  law; 
there  being  contained  therein  such  general  averments  as  that 
the  instrument  created  no  obligation  on  ^^^  the  part  of  de- 
fendant to  make  an  oil  and  gas  lease,  for  the  reason  that  there 
was  no  consideration  for  the  same  moving  from  plaintiff  to 
defendant,  and  that  there  was  no  obligation  provided  for 
tlierein  on  the  part  of  plaintitif  to  do  anything  for  the  benefit 
(vf  the  defendant.  That  under  said  demand  it  is  wholly  op- 
tional with  the  plaintiff  to  work  the  land  for  oil  and  gas,  and 
that  the  instrument  is  too  indefinite  to  create  any  obligation. 
That  the  same  is  against  public  policy,  and  that  at  this  time 
it  would  be  unjust  and  inequitable  for  the  court  to  reform 
said  instrument  and  to  require  said  defendant  to  make  a  lease 
to  the  plaintiff';  that  the  prevailing  rate  of  royalty  in  the  com- 
numity  at  the  present  time  far  exceeds  ten  per  cent  of  the 
product  mined,  and  that  the  contract  sought  to  be  enforced 
M-as  not  sufficient  under  the  statute  of  frauds. 

The  actual  issues  made  by  the  pleading  were  in  a  great 
measure  ignored  and  abandoned  by  the  parties  on  the  trial, 
and  evidence  covering  the  entire  subject  matter  of  the  con- 
troversy, without  reference  to  whether  the  same  was  put  in 
issue  or  not,  was  generally  without  objection  offered,  heard 
and  by  the  master  and  court  adjudicated.  The  consideration 
as  averred  in  the  complaint  was  established  by  proof,  and  so 
found  by  the  court,  except  possibly  the  final  consideration  as 
shown  by  the  evidence  in  reference  to  the  stock  in  thejDlain- 
tiff  company.     The  term  of  the  lease,  which  is  neither  pleaded 

Am.  St.  Rep.,  Vol.  138 — CO 


946  138  American  State  Reports.        [Oklahoma, 

in  the  complaint  nor  shown  by  the  exhibit,  was  fixed  under 
the  evidence,  and  found  by  the  court,  at  fifteen  years.  Evi- 
dence likewise  showed  that  the  defendant  had,  prior  to  the 
trial  of  the  cause,  entered  into  a  lease  with  another  concern, 
and  that  the  prevailing  rate  of  royalty  and  compensation  for 
oil  and  gas  leases  was  eight  per  cent  of  the  product,  and  over 
two  hundred  dollars  bonus  per  acre.  The  plaintiff,  it  seems, 
had  by  and  through  the  assistance  of  the  defendant  secured 
a  large  number  of  leases  of  the  defendant's  relatives,  and 
others  in  the  immediate  vicinity  of  his  land,  and  on  his  failure 
and  refusal,  on  the  determination  of  his  rights  in  and  to  his 
allotment,  to  consummate  the  proposed  agreement  to  execute 
a  lease,  this  suit  was  brought  to  compel  it. 

Defendant  testified  that  he  intended  by  his  contract  to  cover 
***  his  entire  allotment,  and  if  this  were  all  that  was  involved 
in  the  action,  there  could  be  no  doubt  that  a  decree  for  a 
reformation  would  follow  as  a  matter  of  course;  but,  as  re- 
formation is  sought  solely  for  the  purpose  of  securing  specific 
performance  in  the  execution  of  the  lease  provided  for  therein, 
the  contract  will  not  be  reformed,  unless  the  remedy  of  specific 
performance  can  likewise  be  awarded.  Under  these  circum- 
stances we  turn  to  the  record  to  ascertain  whether  or  not  spe- 
cific performance  of  the  lease  contracted  for  will  be  decreed. 
The  provisions  of  the  contract  in  reference  to  the  lease  is  that 
the  same  will  be  made  in  accordance  with  the  terms  and  con- 
ditions required  by  the  Secretary  of  the  Interior,  or,  if  they 
be  not  required,  a  regular  oil  and  gas  lease  such  as  is  used  in 
the  state  of  Kansas,  and  the  lease  to  be  thus  made  was  to  be 
executed  as  soon  as  the  rights  of  Mehlin  to  his  land  were  set- 
tled in  his  favor.  The  construction  which  the  parties  placed 
upon  this  particular  portion  of  the  contract  was  shown  in 
the  evidence  by  testimony  that  it  was  the  intention  to  have 
a  regular  oil  and  gas  lease  such  as  was  used  in  the  state  of 
Kansas,  rather  than  one  under  the  terms  required  by  the 
Secretary  of  the  Interior.  It  was  asserted  that  it  was  in- 
tended to  have  a  commercial  lease  instead  of  being  bound  up 
by  rules  and  regulations  of  the  Interior  Department,  if  pos- 
sible. The  condition  thus  referred  to  necessarily  contem- 
plated the  exercise  of  Mehlin 's  rights  as  they  existed  at  the 
lime  he  was  called  on  to  act ;  that  is,  if  his  rights  were  such 
at  the  time  of  making  the  lease  that  the  law  would  require 
the  sanction  of  the  Secretary  of  the  Interior  to  validate  any 
h'ase  made,  then  it  was  to  conform  thereto.  On  the  other 
liand,  if  a  commercial  lease  should  at  that  time  be  valid,  this 
was  the  kind  agreed  on.  It  is  virtually  conceded  by  counsel 
that  at  the  time  of  the  execution  of  this  contract  any  valid 
lease  made  by  the  defendant  on  his  homestead  would  require 
the  approval  of  the  Secretary  of  the  Interior  (see  section  72, 
Cherokee  Agreement  [Act  July  1,  1902,  c.  1375,  32  Stat.  726]  ; 
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section  131,  Bledsoe's  Indian  Land  Laws;  and  Act  April  21, 
1904,  c.  1402,  33  Stat.  189),  while  under  Act  May  27,  1908, 
c.  199,  35  Stat.  312  (Bledsoe's  Indian  Land  Laws,  sec.  600), 
any  and  all  restrictions  upon  the  leasing  by  the  defendant  of 
his  entire  allotment  were  removed,  **^'  and  he  would  at  this 
time  be  able  to  make  a  lease  on  his  homestead,  as  well  as  his 
surplus,  without  the  approval  of  the  Secretary  of  the  Interior. 
While  a  judgment  in  a  court  of  law  always  relates  to  the  con- 
dition of  facts  as  they  exiist  at  the  commencement  of  the 
action,  such  is  not  the  rule  in  equity,  as  here  the  relief  ad- 
ministered is  such  as  the  nature  of  the  case  and  the  facts  jus- 
tify at  the  close  of  the  litigation :  16  Cvc.  479 ;  Pennsylvania 
Co.  V.  Bond,  99  111.  App.  535 ;  Peck  v.  Goodberlett,  109  N.  Y. 
180,  16  N.  E.  350.  This  consideration  is  essential,  for  the 
reason  that  to  the  complaint  are  attached  as  exhibits  two 
forms  of  leases;  one  such  as  the  pleader  assumed  and  averred 
contained  terms  such  as  would  be  approved  by  the  Secretary 
of  the  Interior,  and  the  other  a  regular  oil  and  gas  lease  such 
as  is  used  in  the  state  of  Kansas.  The  removal  of  all  restric- 
tions on  defendant  and  his  allotment,  and  the  agreement  of 
the  parties  as  manifested  by  the  contract,  the  pleadings,  and 
the  evidence,  leaves,  then,  for  our  consideration  solely  the 
latter  lease,  the  execution  of  which  we  are  asked  to  specifically 
decree  and  enforce. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  at  sec- 
tion 1405,  says  in  substance  that  a  contract  to  be  subject  to 
specific  performance  must  be  reasonably  certain  as  to  its 
subject  matter,  its  stipulations,  its  purposes,  its  parties,  and 
the  circumstances  under  which  it  is  made.  It  must  be,  in 
general,  mutual  in  its  obligations  and  in  its  remedy,  perfectly 
fair,  equal,  and  just  in  its  terms  and  its  circumstances,  and 
be  such  that  the  remedy  of  specific  performance  will  not  be 
harsh  or  oppressive.  A  rule  of  unexceptional  application  is 
that  specific  performance  will  not  be  awarded  unless  the  con- 
tract is  certain,  fair  and  just  in  all  its  parts,  and  any  fact 
showing  that  the  contract  is  unfair,  unjust  and  against  good 
conscience  will  justify  the  court  in  refusing  such  decree, 
although  the  same,  if  duly  executed,  would  present  no  suffi- 
cient ground  for  cancellation,  or  would  be  enforceable  at  law : 
Dalzcil  V.  Dueber  Watch  Case  Mfg.  Co.,  149  U.  S.  315,  13  Sup. 
Ct.  Rep.  886,  37  L.  ed.  749;  Federal  Oil  Co.  v.  Western  Oil 
Co.,  112  Fed.  373.  A  form  of  a  regular  oil  and  gas  lease  sueli 
as  was  used  in  the  state  of  Kansas  wa.s  appended  as  an  exhibit 
to  the  complaint.  ^^*''  and  the  terms  thtreof  material  to  be 
here  considered,  relating  to  the  time  for  which  it  was  to  run 
and  the  conditions  under  which  plaintiff^  could  be  requir('(l 
and  compelled  to  operate  under  it,  are  in  three  paragraphs., 
which  are  as  follows:  " 
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"That  the  party  of  the  first  part,  for  and  in  consideration 
of  one  dollar  ($1.00)  cash  in  hand  paid,  and  the  royalties, 
covenants,  stipulations  and  conditions  hereinafter  contained, 
and  hereby  agreed  to  be  paid,  observed  and  performed  by  the 
party  of  the  second  part,  its  successors  and  assigns,  does 
hereby  grant,  demise,  lease  and  let  unto  the  said  party  of  the 
second  part,  its  heirs,  successors  and  assigns,  for  the  term  of 
fifteen  years  from  the  date  hereof,  and  as  long  thereafter  as 
oil  or  natural  gas,  or  either  of  same  is  produced  from  said 
land  by  the  said  party  of  the  second  part,  all  the  oil  deposited 
and  natural  gas  in  and  under  the  following  described  tract  of 
land,  lying  and  being  within  the  Cherokee  Nation,"  etc. 

"The  said  party  of  the  second  part  further  covenants  that 
it  will  commence  operations  upon  the  above  described  land 
within  the  term  aforesaid,  and  to  operate  the  same  in  good 
and  workmanlike  manner;  to  commit  no  unnecessar}'^  waste 
upon  said  land  in  its  occupancy  or  use;  to  take  good  care  of 
the  same  and  to  promptly  surrender  and  return  the  premises 
upon  the  termination  of  this  lease  to  the  party  of  the  first 
part  or  to  whomsoever  shall  be  lawfully  entitled  thereto,"  etc. 

"It  is  also  hereby  stipulated  that,  in  case  operations  as 
aforesaid  are  not  commenced  within  the  term  aforesaid,  the 
said  party  of  the  second  part  shall  pay  to  the  said  party  of 

the  first  part  the  sum  of  $ ,  in  advance,  for  each  additional 

year  such  commencement  is  delayed  from  the  end  of  the  term 
aforesaid  until  a  well  is  completed,"  etc. 

From  the  foregoing  it  will  be  noted  that  the  lessee  under 
the  terms  of  the  lease  could  delay  the  beginning  of  any  well 
upon  the  land  described  for  practically'  fifteen  years,  and  then 
if  at  the  end  of  that  period  of  time  he  desired  to  delay  longer, 
there  was  a  proviso  allowing  it  (for  a  consideration  not  specifi- 
cally named)  to  hold  the  land  indefinitely,  without  beginning 
any  operations  whatsoever.  Thus,  while  by  a  decree  defend- 
ant might  be  compelled  to  enter  into  this  lease,  no  court  could 
under  its  terms  exercise  any  power  to  compel  the  lessee  to 
operate.  Under  its  terms  it  is  left  entirely  to  ^*''  the  option 
of  the  lessee  to  either  drill  for  oil  or  gas,  or  not  drill,  and  there 
is  no  forfeiture  or  burden  provided  for  during  this  fifteen 
year  term  in  which  the  lessee  may  deprive  the  owner  of  any 
of  the  benefits  whatsoever  of  having  his  land  exploited.  The. 
general  rule  in  such  cases  is  that  contracts  unperformed, 
optional  as  to  one  of  the  parties,  are  optional  as  to  both :  Ven- 
ture Oil  Co.  V.  Fretts,  152  Pa.  451,  25  Atl.  732;  Iluuirins  v. 
Dalev.  99  Fed.  606,  40  C.  C.  A.  12,  48  L.  R.  A.  320;  Reese  v. 
Zinn.  103  Fed.  97;  Federal  Oil  Co.  y.  Western  Oil  Co.,  121 
Fed.  674.  57  C.  C.  A.  428. 

The  favorable  presumptions  which  are  usually  indulged  in 
l)ehalf  of  ordinary  lessees  are  not  enjoyed  by  those  holding 
k-ases  of  the  character  whose  enforced  execution  is  sought  by 
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plaintiff  in  this  action,  for  the  doctrine  seems  to  be  funda- 
mental that,  on  account  of  the  peculiar  nature  of  the  subject 
matter  upon  which  they  operate,  and  the  danger  of  loss  to 
the  lessor  through  the  movement  of  the  oil  and  gas  to  sur- 
rounding lands,  and  its  withdrawal  from  neighboring  wells, 
oil  and  gas  leases  are  construed  most  strongly  against  the 
lessee  and  in  favor  of  the  lessor:  Costigan  on  .Mining  Law,  sec. 
127,  p.  475;  Bryan  on  Petroleum,  sec.  146;  6  Pomeroy's 
Equity  Jurisprudence,  sec.  787;  Donahue  on  Petroleum  and 
Gas,  p.  149 ;  Thornton  on  the  Law  Relating  to  Oil  and  Gas. 
sec.  78 ;  2  Snyder  on  Mines,  sec.  1181 ;  Southern  Ry.  Co.  v. 
Franklin  &  Pittsylvania  Ry.  Co.,  96  Va.  706,  33  S.  E.  485, 
44  L.  R.  A.  297;  Iluggins  v.  Daley,  99  Fed.  606,  40  C.  C.  A. 
12,  48  L.  R.  A.  320;  Venture  Oil  Co.  v.  Fretts,  152  Pa.  451, 
25  Atl.  732;  Berry  v.  Frisbie,  120  Kv.  337,  86  S.  W.  558; 
Kelley  v.  Ohio  Oil  Co.,  57  Ohio  St.  317,  63  Am.  St.  Rep.  721. 
49  N.  E.  399,  39  L.  R.  A.  765;  Munroe  v.  Armstrong,  96  Pa. 
307. 

The  circuit  court  of  appeals  of  the  fourth  circuit,  in  the 
case  of  Iluggins  v.  Daley,  99  Fed.  606,  40  C.  C.  A.  12,  48  L. 
R.  A.  320,  saj's:  "There  is,  perhaps,  no  other  business  in 
which  prompt  performance  is  so  essential  to  the  rights  of  the 
parties,  or  delays  so  likely  to  prove  injurious — no  other  class 
of  contracts  in  which  time  is  so  much  of  the  essence.  There 
is  no  other  branch  of  mining  where  greater  damage  is  done 
by  delay.  Coal  and  precious  ^^^  metals  lie  either  in  hori- 
zontal viens  or  in  pockets.  They  remain  where  they  are  until 
removed.  Oil  and  gas  are  the  most  uncertain,  fluctuating, 
volatile,  and  fugitive  of  all  mining  properties.  They  lie  far 
below  the  surface,  beyond  the  control  of  human  will,  and 
be.vond  the  reach  of  any  legal  process,  whence  they  may  flow 
unrestrained  if  the  owner  of  adjoining  land  bores  a  well  down 
to  the  strata  which  hold  them ;  and  there  is  no  law  which  can 
provide  adequate,  or  indeed  any,  compensation  for  such  re- 
sults. This  is  a  matter  of  common  knowledge,  and  'courts  will 
generally  take  notice  of  whatever  ought  to  be  generally  knowii 
within  the  limits  of  their  jurisdiction.'  ....  In  Twin-Li<'k 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L.  ed.  328,  the  facts  were, 
to  some  great  extent,  the  converse  of  those  here ;  but  Mr. 
Justice  Miller  comments  on  the  fluctuating  character  and 
value  of  this  class  of  property,  and  asserts  the  injustice  'of 
permitting  one  holding  the  right  to  assert  an  ownersliip  in 
such  property  to  voluntarily  await  the  event,  and  then  de- 
cide, when  the  danger  which  is  over  has  been  at  the  risk  of 
another,  to  come  in  and  share  the  protit,'  and,  referring  to 
the  distinction  between  real  estate  whose  value  is  fixed, 
says:  'The  class  of  property  hei-e  considered  is  su])j(^et  to  tJK^ 
most  rapid,  frequent  and  violent  fluctuations  in  valiie  of 
anything  known  as  property,  and  requires  prompt  action  in 
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all  who  hold  an  option  whether  they  will  share  its  risks  or 
stand  clear  of  them  (and  that),  no  delay,  for  the  purpose  of 
enabling  the  defrauded  party  to  speculate  upon  the  chances 
which  the  future  may  give  him  of  deciding  profitably  for 
himself  whether  he  will  abide  by  his  bargain  or  rescind  it, 
is  allowed  in  a  court  of  equity,'  " 

Bryan  on  Petroleum,  at  page  146,  speaking  on  the  ques- 
tion of  the  light  in  which  these  leases  are  viewed  by  the 
courts,  especially  where  they  present  elements  of  unfairness, 
whereby  under  their  strict  terms  a  lessee  may  await  at  lessor's 
risk  the  event  of  oil  or  gas  discovery,  says:  "The  trend  of 
decisions  touching  questions  of  forfeiture  arising  out  of  oil 
and  gas  leases  has  been  almost  uniformly  in  favor  of  the 
lessor.  Generally  it  is  the  lessee  who  is  favored,  and,  after 
a  substantial  compliance  by  him  with  the  terms  of  the  con- 
tract, equity  will  not  regard  a  technical  breach.  But,  with 
mining  leases,  it  is  otherwise.  This  is  due  principally,  if 
not  entirely,  to  the  nature  of  the  business  of  mining,  and 
more  specifically  oil  mining;  to  the  temptation  offered  the 
shrewd  operator  to  purchase  at  a  nominal  ^^^  price  the 
right  of  developing  the  lands,  the  owner  of  which  is  igno- 
rant of  their  real  value  for  any  purpose,  and  then  to  hold 
them  indefinitely  should  it  suit  his  purpose,  neither  working 

them  himself  nor  permitting  another  to  do  so But 

the  lessee,  where  the  instrument  presents  a  semblance  of 
inequalities  or  unfairness,  will  find  that  he  has  a  thorny 
road  to  travel  before  reaching  a  judicial  establishment  of  his 
claims." 

And  at  this  point  the  supreme  court  of  Pennsylvania,  in 
the  case  of  Munroe  v.  Armstrong,  96  Pa.  307.  said:  "In  the 
rapid  development  and  exhaustion  of  oil  lands,  cessation  of 
work  for  nine  months  is  a  long  period.  Often,  in  far  less 
time,  the  fluctuations  in  prices  of  lands  and  leaseholds  is 
very  great.  Perhaps  in  no  other  business  is  prompt  per- 
formance of  contracts  so  essential  to  the  rights  of  the  par- 
ties, or  delay  by  one  party  so  likely  to  prove  injurious  to 
the  other." 

The  lease  contract  here  sought  to  be  enforced  presents 
terms  which  precludes  its  favorable  consideration  at  our 
hands.  The  principles  enunciated  in  the  foregoing  author- 
ities, to  our  minds,  are  conclusive  of  plaintiff's  rights. 
Under  this  lease  defendant  would  be  required  to  turn 
his  land  over  to  plaintiff,  so  far  as  oil  and  gas  exploitation 
was  concerned,  and  defendant  could  be  deprived  of  this 
valuable  property  right  forever. 

"Certainly  the  contract  is  most  unfair,  and  it  would  be 
unconscionable  for  a  court  of  equity  to  place  the  appellant 
in  a  position  to  forever  deprive  the  owner  of  the  soil  of  the 
right  to  use  his  land,  or  to  drill  for  such  treasures  as  the 
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earth  mav  contain:  Munroe  v.  Armstrong,  96  Pa.  307"; 
Federal  Oil  Co.  v.  Western  Oil  Co.,  121  Fed.  674,  57  C.  C. 
A.  428. 

Notwithstandins:  the  fact,  however,  that  we  are  unable  to 
5?rant  to  plaintiff  the  primary  relief  for  which  it  prays,  there 
is  no  fraud  shown,  and  there  are  manifest  equities  in  its 
behalf  which  we  cannot  pass  without  noticing.  Plaintiff 
had  paid  defendant  money  in  an  effort  on  its  part  to  carry 
out  the  terms  of  the  contract  as  it  assumed  them  to  be,  and 
defendant  has  received  and  retained  this  money,  and  appar- 
ently has  made  no  offer  of  return.  In  addition  thereto 
plaintiff,  with  the  consent  of  defendant,  entered  upon  his 
allotment,  and  erected  a  house  on  the  same  for  a  residence 
^'^  or  office  building,  the  exact  cost  of  the  same  being  un- 
certain. Plaintiff's  petition  contains  a  prayer  for  general 
relief,  and  in  such  cases  the  trend  of  authorities  is  that, 
where  the  equitable  relief  specifically  prayed  for  cannot  be 
given,  the  plaintiff's  action  will  not  be  dismissed,  but  in 
some  proper  manner  he  will  be  given  an  opportunity  to 
obtain  relief  to  the  extent  to  w^hich  he  is  shown  a  right: 
16  Ency.  of  PI.  &  Pr.  801;  Seibert  v.  Thompson,  8  Kan.  65; 
Martin  v.  Martin,  44  Kan.  295,  24  Pac.  418.  And  numerous 
authorities  support  the  rule  that,  when  specific  performance 
cannot  be  decreed,  compensation  w^ill  be  allowed  to  the  ex- 
tent of  the  purchase  money  actually  paid  upon  the  alleged 
contract,  and  where  in  such  case  facts  are  shown  entitling 
plaintiff  to  have  a  lien  declared  upon  the  premises  for  re- 
imbursement, the  court  may  retain  the  case  for  the  purpose 
of  affording  such  relief,  and  compensation  may  be  awarded 
for  improvements  made  in  good  faith :  20  Ency.  of  PI.  & 
Pr.  494,  495.  The  rule  thus  laid  down  finds  support  in  many 
authorities:  26  Am.  &  P^ng.  Ency.  of  Law,  p.  85;  Johnston 
V.  Glancy,  4  Blackf .  94,  28  Am.  Dec.  45 ;  Hug  v.  Van  Burkleo, 
58  Mo.  202;  Devore  v.  Devore,  138  Mo.  181,  39  S.  W.  68; 
Fry  on  Specific  Performance  of  Contracts,  3d  ed.,  sees.  1276- 
1279;  and  at  section  1454  it  is  said  that:  **The  lien  is  not 
strictly  confined  to  a  case  of  simple  purchase ;  it  extends  to 
a  case  of  a  lease,  and  entitles  an  intended  lessee  who  has 
entered  under  the  contract  and  expended  money  to  a  lien 
on  the  lessor's  interest." 

Under  the  judgment  of  the  court  plaintiff's  complaint 
would  be  dismissed.  On  this  account  we  believe  a  new  trial 
should  be  ordered. 

In  the  consideration  of  a  similar  proposition  the  court  of 
appeals  of  the  state  of  New  York,  in  the  case  of  Stern- 
])erger  v.  McGovern,  56  N.  Y.  12,  said:  "The  remaining 
(|u<'.stion  is  whether  the  general  term  ought  not  to  have 
(U'dered  a  new  trial  instead  of  giving  final  judgment  dis^hiiss- 
ing  the  eoni])laint.     It  appears  from  the  opinions  that  the 
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latter  course  was  adopted  for  the  reason  that  it  appeared, 
upon  ®-^  the  trial  that  the  plaintiffs  were  a^are,  at  the 
time  of  the  commencement  of  the  action,  that  the  defendant 
could  not  perform  the  contract,  and  that  in  such  a  case 
equity  would  not  retain  the  suit  for  the  purpose  of  awarding 
damages  which  could  be  recovered  in  an  action  at  law.  This 
was  the  rule  prior  to  the  adoption  of  the  code :  Morss  v. 
Elmendorf,  11  Paige,  277.  But  the  code  authorizes  the 
uniting  of  causes  of  action,  both  legal  and  equitable,  aris- 
ing out  of  the  same  transaction  in  the  complaint;  Bradley 
V.  Aldrich,  40  N.  Y.  504,  100  Am.  Dec.  528.  The  facts  con- 
stituting these  causes  of  action  must  be  stated  in  the 
complaint.  The  court  held  in  that  case  that  no  facts  con- 
stituting a  legal  cause  of  action  were  stated  in  the  complaint, 
and  that,  as  the  plaintiff  failed  to  prove  the  equitable  cause 
of  action  stated,  the  complaint  was  properly  dismissed. 
This  shows  that,  when  the  complaint  states  facts  giving  an 
equitable  cause  of  action  and  also  a  legal  cause  of  action, 
arising  out  of  the  same  transaction,  the  party  is  entitled  to 
have  both  tried,  if  necessary  to  obtain  his  rights,  .... 
True,  the  mode  of  trial  may  be  different.  The  former  must 
be  tried  by  the  court  or  a  referee,  unless  some  question  or 
questions  of  fact  involved  are  ordered  by  the  court  to  be 
tried  by  jury.  Either  party  has  the  right  to  a  jury  trial  of 
the  latter.  This  creates  no  practical  difficulty.  The  one 
issue  may  be  tried  by  the  court  and  the  other  by  jury  if 
the  ends  of  justice  require  the  trial  of  both,  or  both  may  be 
tried  by  the  court  or  a  referee  if  the  parties  so  desire." 

There  is  no  evidence  offered,  and  no  fact  asserted,  testified 
to,  or  found,  upon  which  a  conclusion  of  active  bad  faith 
would  be  justified.  The  money  paid  defendant,  the  improve- 
ment of  his  property  by  the  construction  of  a  house  thereon, 
both  of  which  were  incident  to  and  referable  solely  to  the 
assumed  contractual  relation  between  the  parties,  were  made 
under  such  circumstances  that  this  complaint,  on  the  denial 
of  specific  performance,  ought  not  to  be  dismissed,  but 
should  be  by  the  court  retained  for  the  adjustment  of  the 
remaining  differences  between  the  parties.  It  is  no  good 
reason  to  our  minds  why  plaintiff  should  be  driven  out  of 
court,  and  compelled  to  institute  a  new  proceeding  to  have 
its  manifest  rights  adjusted,  because  it  asked  for  relief  to 
which  the  facts  showed  it  was  not  entitled. 

The  cause  is  therefore  remanded  to  the  district  court  of 
Nowata  *^^  county,  with  instructions  to  set  aside  the  order 
denying  plaintiff's  motion  for  a  new  trial  and  take  evidence 
upon  plaintiff's  claim  for  compensation  and  damages  against 
the  defendant,  making  any  judgment,  should  one  be  ob- 
1  Mined,  a  lien  on  the  land  involved.  Should  the  pleadings 
htreiu  be  insufficient,   amendments  should   be  allowed,  and 
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issues  framed,  with  the  costs  of  the  litigation  abiding  and 
following  the  judgment. 

All  the  justices  concur. 


Though  Specific  Perfarnunice  cannot  be  Enforced,  where  the  contract 
is  one  to  purchase  lands,  and  the  vendee  in  possession  has  made 
valuable  improvements  upon  the  faith  of  his  purchase,  the  vendor 
may  be  comjj«lIed  to  refund  the  purchase  money,  and  pay  the  actual 
value  of  the  improvements,  if  the  vendee  is  free  from  fault.  So,  if 
specific  performance  is  denied  because  of  some  technical  defect  in  a 
contract  for  the  sale  of  land,  the  court  niay  retain  the  bill  and  ad- 
judicate and  adjust  any  other  equities  which  have  arisen  between  the 
parties:  Chabot  v.  Winter  Park  Co.,  54  Fla.  258,  43  Am.  St.  Eep.  192. 
To  the  same  effect  see  Jones  v.  Gainer,  157  Ala.  218,  131  Am.  St.  Hep. 
52;  Taylor  v.  Florida  East  Coast  Ry.  Co.,  54  Fla.  635,  127  Am.  St.  Rep. 
155.  But  it  is  said  that  where  the  court  refusing  to  decree  specific 
performance  may  retain  the  bill  for  the  purpose  of  giving  relief  in 
damages,  it  is  not  bound  to  do  so,  but  may  dismiss  the  suit,  leaving  the 
plaintiff  wholly  to  his  remedy  at  law:  Banaghan  v.  Malaney,  200  Mass. 
46,  128  Am.  St.  Eep.  378. 


EMMERSON  v.  BOTKIN. 

[26  Okl.  218,  109  Pac.  531.] 

PLEADING. — A  General  Demurrer  to  a  Petition,  which  at- 
tempts to  state  several  causes  of  action,  should  be  overruled  if  any 
of  the  statements  of  causes  of  action  contained  in  said  petition  are 
good.     (p.  954.) 

PLEADING — Demurrer  Sustained. — Failure  to  Amend. — In  a 
ea3€  where  a  pleading  is  challenged  before  trial  by  demurrer,  its 
language,  where  doubtful,  will  be  construed  against  the  pleader  upon 
the  ground  that,  as  he  selects  the  language,  he  should  make  his 
meaning  clear,  and  where  in  such  a  case  a  demurrer  is  sustained  on 
account  of  the  insufficiency  of  a  pleading,  and  no  application  for 
amendment  is  made,  it  will  be  presumed  that  the  facts  to  justify  it 
do  not  exist,      (p.  956.) 

PLEADING. — Essential  Facts  Necessary  to  be  Shown  in  order 
to  entitle  a  ])arty  to  the  relief  demanded  and  to  which  he  supposes 
himself  entitled  should  be  stated  in  the  pleadings  by  allegation  or 
Hverineiit,  and  not  by  way  of  recital,      (p.  957.) 

CONTRACT  FOR  SERVICES — Meretricious  Relation  of  Par 
ties. — An  express  contract  for  services  to  be  rendered  by  a  woman 
for  a  man  as  housekeeper  and  servant  is  valid  and  enforceable,  al- 
though the  parties  entering  into  it  live  together  in  a  state  of  con- 
cubinage during  the  time  the  services  are  being  rendered,  unless  th<- 
contract  was  made  in  contemplation  of  such  illicit  relationship;  and 
in  a  case  where  the  claim  for  compensation  is  based  on  a  contrart 
and  grows  out  of  the  lawful  services  actually  rendered,  and  no  part 
of  the  same  has  reference  to  the  meretricious  relationship  existin;.'- 
between  the  parties,  the  same  is  enfirfoable.      (p.  961.)  — 

(Syllabi  by  the  court.) 
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Action  by  Mary  A.  Botkin  against  H.  S.  Emmerson,  ad- 
ministrator of  Joseph  D.  Morris.  There  was  a  judgment  for 
the  plaintiff,  and  the  defendant  brought  error. 

M.  D,  Owen  and  C.  A.  Neeley,  for  the  plaintiff  in  error. 

Hoffman  &  Robertson,  for  the  defendant  in  error. 

^^^  DUNN,  C.  J.  This  ease  presents  error  from  the  dis- 
trict court  of  Lincoln  county.  Defendant  in  error,  who  will 
hereafter  be  denominated  "plaintiff,"  filed  her  action  against 
II.  S.  Emmerson,  as  administrator  of  the  estate  of  Joseph  D. 
Morris,  deceased,  to  recover  on  two  causes  of  action,  in  the 
first  of  which  she  alleges  that  Joseph  D.  Morris,  deceased, 
during  his  lifetime,  was  indebted  to  her  for  personal  services 
as  housekeeper  and  servant  beginning  November  1,  1887,  and 
terminating  on  his  death,  March  6,  1906;  that  said  services 
consisted  of  general  housework,  f  armwork,  nursing  and  caring 
for  him  during  his  various  sicknesses,  and  were  reasonably 
worth  the  sum  of  three  dollars  per  week,  or  two  thousand 
eight  hundred  and  fifty-nine  dollars.  The  petition  then  re- 
cites the  death  of  said  Morris,  the  appointment  of  Emmer- 
son as  administrator,  the  submission  to  and  the  allowance  by 
him  of  plaintiff's  claim  in  the  sura  of  fourteen  hundred  dol- 
lars, and  the  rejection  of  said  claim  by  the  probate  court. 
The  second  cause  of  action  relates  to  certain  services  which 
plaintiff  alleges  she  performed  in  caring  for  and  protecting 
the  estate  of  decedent,  for  which  she  prays  a  judgment  of  one 
hundred  dollars.  To  this  petition  defendant  filed  a  general 
demurrer,  which  was  by  the  court  overruled,  to  which  excep- 
tion was  saved.  Counsel  insist  that  this  demurrer  should  have 
been  sustained  at  least  to  the  second  cause  of  action.  The 
rule  in  reference  to  demurrers  of  this  character,  where  there 
is  more  than  one  count  in  a  petition,  is  stated  in  the  case  of 
Ilanekratt  v.  Hamil,  220  iq  Okl.  219,  61  Pac.  1050,  wherein 
the  supreme  court  of  the  territory  held:  "A  general  demurrer 
to  the  whole  of  a  petition,  which  contains  several  statements 
of  causes  of  action,  should  be  overruled  if  any  of  the  state- 
ments of  causes  of  action  contained  in  said  petition  are  good." 

Counsel  does  not  contend  that  the  first  cause  of  action  is  not 
well  stated;  hence  no  error  was  committed  by  the  court  in 
overruling  the  demurrer. 

To  this  petition  defendant  then  filed  answer:  First,  a  gen- 
eral denial,  and,  second,  a  plea  of  the  statute  of  limitations; 
and  in  a  supplemental  answer  stated,  in  substance :  2.  That 
Mary  A.  Botkin,  plaintiff  below,  formerly  resided  on  a  farm 
in  the  state  of  Iowa,  and  in  a  residence  near  the  place  and 
upon  the  same  farm  where  Joseph  D.  Morris  and  his  wife  and 
family  resided.  That  the  two  residences  were  only  a  short 
distance  apart,  and  that  the  plaintiff  and  decedent,  Morris, 
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Isecame  intimate  with  each  other  and  for  several  years  sus- 
tained criminal  relations,  each  with  the  other,  at  that  place. 
3.  That  the  friendly  and  criminal  relations  of  the  plaintiff 
and  the  deceased  became  so  notorious  as  to  impel  Morris  and 
his  wife  to  separate — Morris'  wife  going  to  Illinois,  where 
she  resided  upon  property  owned  by  Morris  until  the  time 
of  her  death  shortly  thereafter;  that  the  notorious  relations 
between  the  plaintiff  and  the  deceased  occasioned  a  separation 
of  Mrs.  Botkin  and  her  husband,  whose  whereabouts  is  un- 
known. 4.  That  Morris  disposed  of  his  farm  in  Iowa,  and 
together  with  the  plaintiff  and  her  two  children  removed  to 
Oklahoma  and  purchased  a  farm  near  the  town  of  Sparks, 
in  Lincoln  county,  which  is  now  a  part  of  the  estate  of  the 
deceased  of  which  plaintiff  in  error  is  administrator;  and  that 
afterward  the  deceased  purchased  a  residence  in  the  town  of 
Sparks,  in  said  county  and  state,  and  that  from  the  time  of 
the  removal  of  the  plaintiff  and  the  deceased  from  the  state 
of  Iowa,  until  the  recent  death  of  said  Morris,  said  plaintiff 
and  deceased  lived  and  cohabited  together  unlawfully  and  in 
contravention  of  the  laws  of  the  land  and  the  statute  in  such 
eases  made  and  provided ;  that  no  children  were  begotten  and 
born  ^^^  of  this  immoral  relation.  5.  The  administrator  al- 
leges a  setoff  against  the  plaintiff  by  claiming  that  Joseph 
D.  Jlorris  maintained  and  supported  her  for  a  period  of 
eighteen  years,  and  did  pay  for  and  provide  the  sustenance 
and  education  of  her  two  children  for  a  period  of  eighteen 
years,  and  during  all  the  said  time  the  said  Joseph  D.  Morris, 
prior  to  the  commencement  of  the  aforesaid  action,  did  pro- 
vide for  said  Mary  A.  Botkin  and  her  two  children  all  the 
necessaries  of  food  and  clothing  and  comforts  of  life  con- 
sistent with  said  Morris'  means  and  station  in  life  in  the 
amount  of,  to  wit,  three  hundred  dollars  per  annum,  during 
said  eighteen  years,  aggregating  in  all  five  thousand  four  hun- 
dred dollars.  6.  That  plaintiff  and  deceased  continued  to 
ri'side  together  and  cohabit  unlawfully  until  the  death  of  the 
.said  Joseph  D.  Morris,  on  the  sixth  day  of  March,  1906,  at 
wliieli  time  he  died  in  his  residence  in  Sparks.  7.  That  any 
contract  or  agreement  made  between  the  plaintiff  and  the 
said  Joseph  D.  Morris,  wherein  and  whereby  he  was  to  pay 
her,  or  expend  on  her  account,  any  money,  funds,  or  emolu- 
nieiits,  whatsoever,  in  consideration  of  the  immoral  relation 
set  forth  in  her  petition,  is  invalid  and  void,  as  contrary  to 
law  and  against  public  policy. 

To  the  supplemental  answer  thus  filed  the  plaintiff  filed  a 
demurrer,  which  was  by  the  court  sustained,  except  to  that 
portion  contained  in  paragraph  5,  relating  to  the  alleged  in- 
debtedness of  plaintiff  for  the  care,  education  and  the  main- 
tenance of  herself  and  children.  To  this  ruling  defendant 
excLi'ted.     A  reply  was  then  filed,  whereupon  defendant  filed 
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an  affidavit  for  a  continuance,  which  was  by  the  court  denied 
and  to  which  exception  was  saved.  Trial  was  then  had  to  a 
jury,  which  resulted  in  a  verdict  for  the  plaintiff  in  the 
amount  of  fourteen  hundred  dollars,  and  the  case  has  been 
brought  to  this  court  for  review. 

The  principal  assignment  relied  on  in  this  court  is  that 
the  trial  court  erred  in  sustaining  the  plaintiff's  demurrer  to 
paragraphs  2,  3,  4  and  6  of  the  supplemental  answer.  It  will 
be  noted  that  plaintiff's  first  cause  of  action  avers  that  ]\Iorris 
was  indebted  to  her  for  services  as  housekeeper  and  servant, 
extending  over  the  period  named,  and  that  the  specific  ser- 
vices rendered  were  general  '^^  housework,  farmwork,  and 
nur.sing  and  caring  for  the  defendant  during  his  various  ill- 
nesses. The  general  denial  filed  by  the  defendant  necessarily 
put  in  issue  all  of  the  material  allegations  of  the  petition 
'-.ssential  for  plaintiff"  to  establish  in  order  that  she  might  re- 
cover. Considering  this  denial  in  conjunction  with  the  state- 
ments contained  in  the  answer  which  were  stricken  out, 
defendant  probably  intended  to  plead  that  the  relationship 
existing  between  plaintiff  and  the  deceased  was  not  that  of 
jna.ster  and  servant,  but  was  an  immoral  relationship,  and 
iliat  the  contract  which  it  is  alleged  was  entered  into  was  for 
tliis  purpose,  and  not  for  the  lawful  one  pleaded.  Counsel 
for  defendant  in  his  brief  argues  the  case  on  the  assumption 
that  this  is  the  effect  of  that  portion  of  the  supplemental  an- 
swer which  was  stricken  out.  Our  statute  provides  (Okl. 
Corap.  Laws  1909,  sec,  5655)  that  "in  the  construction  of 
any  pleading  for  the  purpose  of  determining  its  effect,  its 
allegations  should  be  liberally  construed  with  a  view  of  sub- 
stantial justice  between  the  parties."  While  under  this  the 
actual  allegations  and  averments  of  all  pleadings  must  be  so 
construed  that  substantial  justice  may  be  done  between  the 
parties,  yet  this  cannot  be  held  to  require  that  essential  aver- 
ments lacking  in  a  pleading  shall  be  construed  into  it,  or  that 
a  necessary  averment  be  supplied  on  inferences  drawn  from 
other  facts  alleged  unless  such  averment  must  logically  and 
necessarily  be  so  inferred  therefrom :  Reddick  v.  Webb,  6  Okl. 
392,  50  Fac.  3G3.  The  supreme  court  of  Kansas,  with  this 
same  statute  before  it,  has  held  that  within  it,  where  a  plead- 
ing is  challenged  before  trial  by  demurrer,  its  languaue.  if 
doubtful,  is  construed  against  the  pleader  upon  the  ground 
that,  as  he  selects  the  language,  he  it  is  who  should  make  his 
meaning  clear:  Beadle  v.  Kansas  City  etc.  Ry.  Co.,  48  Kan. 
379,  29  Fac.  69(i ;  Diaper  v.  Cowles,  27  Kan.  484.  It  is  rea- 
sonable to  presume  that  when  a  pleading  is  challenged  by  a 
demurrer  which  is  sustained  on  account  of  its  insufticienry, 
if  the  pleader's  case  Avill  admit  of  a  further  statement,  he 
will  make  it,  and,  where  he  does  not,  that  the  facts  to  justit>- 
it   do    not   exist.     ^'^  bee    cases    eited     under    tiie    foiiowiug 
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declaration  in  volume  4,  Encyclopedia  of  Pleading  and  Prac- 
tice, page  746:  "In  the  construction  of  a  pleading  nothing  will 
be  assumed  in  favor  of  the  pleader  which  has  not  been 
averred,  as  the  law  does  not  presume  that  a  party's  pleadings 
are  less  strong  than  the  facts  of  the  case  will  warrant." 

Paragraph  7  of  the  answer  referred  to  contains  no  averment 
that  the  contract  or  agreement  made  between  the  parties  on 
which  plaintiff  relies  in  her  petition  was  in  consideration  of 
the  immoral  relation  referred  to,  or  that  it  was  an  incident 
thereto  or  grew  out  of  it,  but  contains  merely  a  recital  based 
upon  an  assumption  not  justified  by  any  statement  made 
either  previously  or  in  the  paragraph  itself,  and  the  rule  in 
such  cases  is  that  essential  facts  necessary  to  be  shown  in  order 
to  entitle  a  party  to  the  relief  demanded  and  to  which  he  sup- 
poses himself  entitled  should  be  stated  in  pleadings  by  allega- 
tion or  averment,  and  not  by  way  of  recital:  Bliss  on  Code 
Pleading,  2d  ed.,  sec.  318. 

Taking  the  entire  stricken  portion  of  the  answer  together, 
nothing  more  is  contained  therein  than  a  statement  of  a  num- 
ber of  facts  showing  that,  during  the  time  covered  by  the  ser- 
vices for  which  plaintiff  seeks  compensation,  the  deceased  and 
{)laintiff  were  living  in  a  state  of  adultery,  or,  as  counsel  puts 
it  in  their  brief,  plaintiff  was  living  with  deceased  as  his 
housekeeper  and  mistress,  and  that  she  is  not  entitled  to  re- 
cover because  the  law  will  not  imply  any  promise  to  pay  for 
services  of  one  living  as  housekeeper  and  mistress  of  a  party. 
While  this  statement  of  the  law  is  correct,  yet  it  does  not 
follow  that  the  law  will  not  enforce  an  express  contract  for 
services  so  rendered,  notwithstanding  the  fact  that  out.side  the 
contract  the  parties  were  living  as  stated.  Plaintift''s  petition 
contained  no  statement  as  to  the  unlawful  relationship  con- 
tended for,  and  was  sufficient  in  its  terms  to  admit  evidence 
of  the  express  contract  which  was  proved  on  the  trial. 

To  sustain  their  contention,  reliance  is  placed  by  counsel 
upon  two  cases:  Walraven  v.  Jones,  1  Iloust.  (Del.)  355,  and 
^fcDonald  v.  Fleming,  51  Ky.  285.  The  plaintiff  in  the  cas'/ 
of  Walraven  v.  Jones,  as  in  the  one  at  bar,  claimed  compensa- 
tion for  work  and  ^^■*  labor  as  a  domestic  servant  covering 
a  period  of  twenty-seven  years  at  the  rate  of  three  dollars  per 
week.  The  man  for  whom  she  claimed  to  have  worked  died, 
and  his  administrator  was  made  defendant.  The  plaintifl' 
proved  that  she  had  performed  the  services  alleged  in  de- 
cedent's family  during  the  whole  period  mentioned,  and  that 
deceased  had  declared  a  short  time  before  his  death  that  he 
had  provided  for  her  in  his  will;  but  no  will  was  discovered 
after  his  death.  The  defense  to  the  action  was  that  at  the 
time  when  plaintiff"  entered  the  service  of  deceased,  if  she 
ever  was  in  his  employ  as  a  domestic  servant,  he  was  a  married 
man,  and  his  wife  and  several  children  were  living  with  him 
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as  his  family ;  that  an  improper  intimacy  existed  between  him 
and  the  plaintiff,  on  account  of  which  his  wife  left  him;  and 
that  this  improper  relationship  continued  until  the  time  of 
his  death.  Under  these  facts,  the  court  held  that  no  express 
contract  was  proved,  and  that  under  the  circumstances  the 
law  would  imply  no  contract  or  promise  to  pay  for  her  ser- 
vices. 

The  case  of  McDonald  v.  Fleming,  51  Ky.  285,  is  similar 
to  a  number  of  other  cases  found  in  investigating  this  ques- 
tion, but  it  is  not  in  point,  as  in  that  case  the  plaintiff  and 
defendant  had  for  a  number  of  years  lived  together  and  co- 
habited as  husband  and  wife,  and  the  rule  in  such  cases  was 
announced  by  the  court  that:  "As  she  [the  plaintiff]  occupied 
the  attitude  of  a  wife  without  having  been  one,  the  services 
she  performed  in  acting  as  housekeeper  resulted  from  the  posi- 
tion in  which  she  had  placed  herself,  and  do  not  in  law  entitle 
her  to  any  compensation." 

Another  similar  case  arose  in  the  state  of  Massachusetts : 
Robbins  v.  Potter,  11  Allen,  588.  In  that  ease  the  woman 
offered  to  prove  that,  although  she  lived  with  defendant  as 
liis  wife,  the  marriage  was  void  because  she  had  a  former 
husband  living.  She  sued  for  compensation  for  services 
which  she  had  rendered  while  so  living  with  the  defendant, 
and  the  supreme  court  held  that:  "Her  offer  to  prove  that  the 
marriage  was  void,  because  she  had  a  former  husband  living 
at  the  time,  and  that  he  knew  it,  had  no  tendency  to  prove  an 
agreement  by  him  to  pay  for  the  services  rendered  in  his 
family  while  living  with  him  as  his  wife.  That  the  pretense 
of  being  his  wife  was  a  mere  cover  for  her  adultery  and 
bigamy,  and  that  he  was  equally  guilty  with  her,  did  not 
--•'  make  the  value  of  the  services  which  she  rendered  in  that 
relation  a  debt  from  him  to  her.  The  facts  negatived  the 
implication  of  a  contract.  The  offer  to  prove  that  the  labor 
was  performed  without  any  reference  to  their  cohabitation, 
and  that  the  cohabitation  did  not  form  any  part  of  the  con- 
sideration for  the  labor,  was  unavailing,  because  she  had 
already  admitted  that  it  was  for  the  work  done  in  his  family 
while  thus  living  with  him." 

This  same  case  was  again  before  the  supreme  court  of 
^Massachusetts  and  is  reported  in  98  Mass.  532,  and  in  passing 
on  the  same  the  court  held :  ' '  There  is  no  contract  implied  by 
law  to  pay  for  services  rendered  between  parties  living  to- 
gether as  husband  and  M'ife." 

The  same  principle  was  also  enunciated  in  the  case  of 
Cooper  V.  Cooper,  147  Mass.  370,  9  Am.  St.  Rep.  721,  17  N.  E. 
892. 

The  court,  having  eliminated  from  the  answer  all  reference 
to  the  alleged  unlawful  cohabitation  and  living  together  be- 
tween the  parties,  likewise  excluded  all  evidence  in  reference 
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to  it.  Evidence  was  admitted,  however,  which  established  an 
express  contract  betv/een  the  decedent  and  plaintiff  to  pay  her 
for  such  services  as  she  was  required  to  render,  and  the  rule 
in  such  cases  appears  to  be  that  such  a  contract  is  valid  and 
enforceable,  although- the  parties  entering  into  it  live  together 
in  a  state  of  concubinage  during  the  time  the  services  are  ren- 
dered, unless  the  contract  was  made  in  contemplation  of  such 
illicit  relationship.  In  other  words,  if  the  claim  for  com- 
pensation arises  and  grows  solely  out  of  the  lawful  services 
actually  rendered,  and  no  part  of  the  same  depends  on  or  has 
reference  to  the  meretricious  relationship  existing  between  the 
parties,  the  same  is  enforceable;  but  if  the  relationship  be- 
tween the  parties  is  brought  about  and  exists  for  the  purpose 
of  unlawful  and  immoral  association,  then  the  fact  that  ser- 
vices are  also  rendered  will  afford  no  ground  for  recovery  for 
their  value.  This  rule  appears  to  be  supported  by  the  only 
authorities  we  have  found  on  the  subject,  among  which  we 
note  the  following:  Lytic  v.  Newell  (Ky.),  68  S.  W.  118; 
Rhodes  v.  Stone,  63  Hun,  624,  17  N.  Y.  Supp.  561.  The  fore- 
going are  declarative  of  the  common  law  and  support  the  rule 
we  have  announced,  but  under  the  civil  law  it  *^^  seems  a 
contract  will  even  be  implied  to  sustain  a  claim  for  such  ser- 
vices. See  the  following  cases  from  Louisiana :  Simpson  v. 
Normand,  51  La.  Ann.  1355,  26  South.  266;  Succession  of 
Pereuilhet,  23  La.  Ann.  294,  8  Am.  Rep.  595;  Viens  v.  Brickie, 
8  Mart.,  0.  S.  (La.),  11. 

The  syllabus  to  the  case  of  Lytic  v.  Newell  (Ky.),  68  S.  W. 
118,  is  as  follows:  "A  contract  between  plaintiff  and  defend- 
ant, by  which  plaintiff  undertook  to  render  services  as  de- 
fendant's housekeeper  for  a  stipulated  money  consideration, 
is  valid  and  enforceable,  though  the  parties  live  together  in  a 
state  of  concubinage  during  much  of  the  time  the  services 
were  being  rendered,  unless  the  contract  was  made  in  con- 
templation of  such  illicit  relationship." 

In  the  case  from  the  supreme  court  of  New  York  (Rhodes 
V.  Stone,  63  Hun,  624,  17  N.  Y.  Supp.  561),  the  plaintift 
brought  action  against  the  administrator  of  the  estate  of  a 
man  for  whom  she  claimed  to  have  worked  for  over  thirty 
years.  The  court  allowed  recovery  notwithstanding  the  fact 
that  the  parties  had  lived  and  cohabited  together  apparently 
as  husband  and  wife,  and  were  known  and  recognized  as  such 
by  their  neighbors  and  acquaintances,  on  the  theory  that  the 
relationship  existing  between  them  did  not  preclude  an  express 
contract  to  pay  for  the  services  rendered,  but  placed  the 
burden  upon  her  to  prove  that  such  a  contract  existed,  hold- 
ing that  "where  a  woman  cohabits  with  a  man,  keeps  house 
for  him,  and  assists  on  the  farm,  in  order  to  recover  for  the 
"vvork  and  labor  done,  she  must  prove  an  express  contract." 
In  the  consideration  of  thr  case  the  court  said:  "The  respond- 
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€nt  cannot  rely  upon  an  implied  agreement  to  pay  her  for  her 
labor.  Unless  the  evidence  proves  an  express  promise  of  the 
intestate  to  pay  her,  the  verdict  cannot  be  sustained;  and,  if 
the  illicit  commerce  between  the  parties  was  any  part  of  the 
basis  of  the  promise  to  pay  for  respondent's  labor,  the  agree- 
ment was  void.  The  relations  of  the  parties  did  not  neces- 
•sarily  forbid  an  express  contract  between  them  that  the  intes- 
tate would  pay  respondent  for  her  labor:  Cooper  v.  Cooper, 
147  Mass.  372,  9  Am.  St.  Rep.  721,  17  N.  E.  892.  There  is  no 
suggestion  in  the  evidence  that  the  illicit  relations  were  to 
form  any  part  of  the  consideration  of  the  contract.  Not- 
withstanding the  improper  manner  of  her  life  with  the  intes- 
tate, she  was  at  liberty  to  make  an  ^^^  agreement  with  the 
intestate,  to  perform  labor  for  him  for  pay.  There  was  suffi- 
cient evidence  of  such  an  agreement  to  sustain  the  verdict  of 
the  jury." 

In  holding  that  opponent  was  entitled  to  recover  notwith- 
standing the  fact  showed  she  lived  with  decedent  as  his  mis- 
tress, the  supreme  court  of  Louisiana,  in  the  case  of  Succession 
of  Pereuilhet,  23  La.  Ann.  294,  8  Am.  Rep.  595,  said:  "An 
employer  cannot  pay  off  a  female  employee  by  robbing  her 
of  her  virtue.  Such  a  method  of  extinguishing  an  obligation 
is  not  known  to  the  law.  If  concubinage  had  been  alleged 
and  proved  to  have  been  the  motive  and  cause  of  the  parties 
living  together  in  the  same  house  in  the  first  instance,  and 
the  services  in  question  to  have  been  merely  incidental  to  such 
a  state  of  living,  our  conclusion  might  have  been  different;  but 
such  is  not  the  allegation,  much  less  the  proof;  and  we  cer- 
tainly will  not  presume  that  such  was  the  fact." 

The  evidence  in  the  record  unobjected  to  shows  that  plain- 
tiff began  her  services  for  the  deceased  as  his  servant,  but  that 
they  had  never  had  a  settlement,  and  it  is  stipulated  by  the 
parties  that  just  prior  to  his  death  deceased  requested  a  deed 
conveying  to  her  the  farm  upon  which  they  then  lived  and 
certain  other  property  which  he  owned  in  the  town  of  Sparks 
should  be  made  and  delivered  to  her,  but  that  his  near  ap- 
proach to  death  was  such  that  the  notary  declined  to  have 
him  sign  and  execute  the  instrument.  She  testifies  that  .she 
and  her  husband  went  to  work  for  deceased  by  the  week,  in 
November,  1887;  that  the  decedent's  wife  left  him  some  time 
in  the  previous  June ;  that  all  parties  were  at  that  time  living 
in  Iowa.  She  states  that  the  exact  amount  she  was  to  re- 
ceive was  not  agreed  upon,  but  that  decedent  said  tliat  what- 
ever she  and  her  husband  charged  he  would  pay.  They 
remained  in  Iowa  for  five  years,  moving  to  Oklahoma  in 
December,  1892,  she  bringing  with  her  a  son  and  daughter. 
In  March,  1893,  they  moved  to  a  farm,  where  she  did  general 
housework  and  made  garden,  did  the  cooking,  washing,  sew- 
ing,  ironing,   scrubbing,    milking,   churning,   and   everything 
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belonging  to  a  farm.  When  she  came  she  brought  with  her 
about  three  hundred  dollars  which  her  husband  gave  her, 
which  was  used  on  the  place ,  Morris  investing  some  of  it  for 
lier.  ^^^  During  the  last  three  or  four  years  prior  to  his 
death  the  deceased  was  feeble,  and  about  eighteen  months  be- 
fore he  died  had  a  stroke  of  paralysis,  and  during  all  of  his 
illness  she  nursed  and  took  care  of  him  to  the  day  of  his  death, 
at  the  age  of  seventy-one  years. 

There  was  no  objection  to,  or  denial  of,  the  evidence  given 
by  plaintiff  that  her  original  contract  with  the  deceased  was 
to  serve  him  as  a  domestic  for  such  wages  as  she  charged  and 
as  might  be  agreed  upon  between  them,  and,  under  these  facts, 
plaintiff  was  entitled  to  recover  the  compensation  to  which  she 
could  show  under  her  contract  she  was  entitled.  The  mere 
fact  that  she  may  also  have  lived  with  deceased  in  a  state  con- 
demned by  law  gives  no  license  to  those  who  are  justly  in  her 
debt  to  deny  her  just  deserts.  Her  earnings  and  accumula- 
tions lawfully  provided  for  between  herself  and  her  employer 
are  as  sacredly  her  own,  notwithstanding  the  alleged  illicit 
association,  even  if  it  be  true,  as  if  she  were  as  pure  and  as 
virtuous  as  any,  and  the  estate  against  which  she  is  proceeding 
should  not  be  gratuitously  enriched  to  her  detriment  and  spoli- 
ation except  in  response  to  a  legal  edict,  clear  and  uncertain. 

The  application  for  a  continuance  was  addressed  to  the 
sound  discretion  of  the  trial  court,  and,  as  it  related  to  evi- 
dence calculated  to  support  the  rejected  portions  of  the  an- 
swer, its  denial  was  not  error. 

The  judgment  of  the  trial  court  is,  therefore,  accordingly 
affirmed. 

All  the  justices  concur. 


A  Demurrer  to  a  Complaint  is  Properly  Overrvled  if  the  complaint 
contains  one  good  cause  of  action:  McCook  County  v.  Kammoss,  7 
S.  D.  558,  58  Am.  St.  Rep.  854.  So,  a  general  demurrer  to  an  answer 
should  be  overruled  if  any  part  of  the  answer  presents  a  valid  de- 
fense to  the  suit,  either  in  whole  or  in  part:  Oliphant  v.  Markham, 
79  Tex.  543,  23  Am.  St.  Rep.  363. 

Becovery  Where  Immoral  Acts  Bo  not  Form  Any  Fart  of  the  Con- 
tract.— No  recovery  will  be  allowed  for  the  labor  and  services  of  a 
woman  as  housekeeper  and  mistress;  but  the  fact  that  a  man  and 
woman  maintain  illicit  relations  does  not  preclude  the  woman  from 
recovery  for  her  labor  under  an  express  contract  to  pay  for  it,  where 
the  illicit  relations  did  not  form  any  part  of  the  contract:  Note  to 
State  V.  Wilson,  117  Am.  St.  Rep.  512.  See,  further,  the  note  to  Deeds 
V.  Strode,  96  Am.  St.  Rep.  276,  277. 
Am.  St.  Rep..  Vol.  138—61 
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SCHOOL  DISTRICT  No.  39,  POTTAWATOMIE  COUNTY, 
V.  SHELTON. 

[26  Okl.  229,  109  Pac.  67.] 

APPEAL — Failure  of  Defendant  in  Error  to  File  Brief. — Where 
plaintiff  in  error  has  completed  his  record  and  filed  it  in  this  court, 
and  has  served  and  filed  a  brief  in  compliance  with  the  rules  of  the 
court,  and  defendant  in  error  has  neither  filed  a  brief  nor  offered 
any  excuse  for  such  failure,  Hie  court  is  not  required  to  search  the 
record  to  find  some  theory  upon  which  the  judgment  may  be  sus- 
tained, and,  where  the  brief  filed  appears  reasonably  to  sustain  the 
assignments  of  error,  the  court  may  reverse  the  judgment  in  accord- 
ance with  the  prayer  of  the  petition  of  plaintiff  in  error,     (p.  962.) 

SCHOOL  BOABO — CJontract  by  Individual  Members  Witli 
Teacher. — The  power  to  make  or  alter  contracts  for  a  school  district 
is  vested  in  a  board  of  directors,  and  in  order  to  bind  the  district 
and  to  make  or  alter  a  valid  contract  in  respect  to  the  hiring  of 
teachers,  it  is  necessary  that  the  members  of  the  board  act  as  a 
board  in  its  capacity  as  such.  In  such  a  case  the  acts  and  declara- 
tions of  individual  members  of  the  board,  independent  and  apart, 
will  not  create  a  contract  enforceable  against  the  district,  (pp.  963, 
964.) 

(Syllabi  by  the  court.) 

Action  by  Lettie  Shelton  against  School  District  No.  39, 
Pottawatomie  county.  There  was  a  judgment  for  the  plain- 
tiff, and  the  defendant  brought  error. 

Dudley  B.  Madden  and  W.  L.  McFall,  for  the  plaintiff  in 
error. 

22^  DUNN,  C.  J.  This  case  presents  error  from  the  county 
court  of  Pottawatomie  county.  Plaintiff  in  error  within  due 
time  completed  its  record  and  filed  it  with  its  petition  in  error 
in  this  court,  and  has  prepared,  served  and  filed  a  brief  in 
compliance  with  the  ^'"^^  rules  of  this  court.  This  brief  was 
filed  November  5,  1908,  but  counsel  for  defendant  in  error 
have  filed  no  brief  in  support  of  the  judgment  obtained  in 
the  trial  court,  nor  have  they  offered  any  excuse  for  their 
failure.  In  such  a  case  the  rule  which  we  have  uniformly 
followed  in  this  court  is  that:  "Where  plaintiff  in  error  has 
completed  his  record  and  filed  it  in  this  court,  and  has  served 
and  filed  a  brief  in  compliance  with  the  rules  of  the  court, 
and  defendant  in  error  has  neither  filed  a  brief  nor  offered 
any  excuse  for  such  failure,  the  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the  judgment  may 
be  sustained,  and,  where  the  brief  filed  appears  reasonably  to 
sustain  the  assignments  of  error,  the  court  may  reverse  the 
judgment  in  accordance  with  the  prayer  of  the  petition  of 
plaintiff  in  error":  Reeves  &  Co.  v.  Brennan,  25  Okl.  .544,  lOG 
Pac.  959;  Buckner  v.  Oklahoma  Nat.  Bank.  25  Okl.  472.  106 
Pac.  959;  Ellis  v.  Outler.  25  Okl.  469,  106  Pac.  957;  Butler  v. 
McSpadden,  25  Okl.  465,  107  Pac.  170. 
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An  examination  of  the  brief  so  filed  appears  to  reasonably 
sustain  the  assignments  of  error  made  therein,  and  justifies 
us  in  a  reversal  of  the  case.  We  do  not,  however,  reverse  the 
case  on  this  ground  alone,  but  have  examined  with  care  not 
only  the  questions  presented  by  the  brief,  but  have  read  the 
entire  record,  and  from  it  we  conclude  that  the  case  should 
also  be  reversed  on  its  merits.  The  action  is  one  brought  by 
defendant  in  error,  a  school  teacher,  against  plaintiif  in  error, 
a  school  district,  to  recover  damages  for  a  breach  of  a  teacher's 
contract.  It  appears  that  defendant  in  error  engaged  herself 
in  a  written  contract  to  teach  the  district  school  for  a  term 
of  five  months,  two  months  during  the  summer  and  the  bal- 
ance of  the  time  during  the  fall  and  winter.  She  entered  into 
her  engagement  thus  made  and  taught  the  school  for  some- 
thing like  ten  days,  when,  on  being  taken  sick  and  the  weather 
being  extremely  hot,  she  appeared  before  the  board,  drew  her 
salary  for  the  time  served,  and  the  board  employed  with  her 
consent  another  teacher  to  complete  the  summer  session,  as 
it  may  be  denominated.  She  had  some  conversation  with 
several  members  of  the  school  board  at  different  times  and 
places  in  which  she  contends  that  they  agreed  to  permit 
-^*  her  to  teach  the  winter  term  of  three  months  as  provided 
in  the  contract,  but  no  evidence  was  offered  on  her  part  to 
show  that  any  such  understanding  was  ever  made  with  the 
board  of  directors  as  a  board.  So  that  at  the  conclusion  of 
the  testimony  offered  by  plaintiff,  so  far  as  the  school  board 
was  concerned  in  its  official  capacity,  she  had  abandoned  her 
contract.  The  board  afterward  employed  another  teacher 
under  another  contract  to  teach  the  winter  term  of  school, 
and,  on  her  presenting  herself,  declined  to  permit  her  to  teach, 
whereupon  she  sued  for  her  salary  under  the  contract.  To 
the  testimony  thus  tendered  defendant  demurred,  which  was 
by  the  court  overruled.     In  this  we  believe  the  court  erred. 

The  supreme  court  of  Kansas,  in  the  case  of  Aikman  v. 
School  District  No.  16,  27  Kan.  129,  said:  "It  is  an  elemen- 
tary principle  that  when  several  persons  are  authorized  to  do 
an  act  of  a  public  nature,  which  requires  deliberation,  they 
all  should  be  convened,  because  the  advice  and  opinions  of  all 
may  be  useful,  though  all  do  not  unite  in  opinion.  'It  may 
be  that  all  will  not  concur  in  the  conclusion,  but  the  informa- 
tion and  counsel  of  each  may  well  affect  and  modify  the  final 
judgment  of  the  body':  P.  &  F.  R.  Ry.  Co.  v.  Commissioners 
of  Anderson  Co.,  16  Kan.  309.  We  think  in  view  of  the  ele- 
mentary principles  applicable  to  the  duty  of  a  body  like 
the  school  district  board,  consisting  of  several  persons  author- 
ized to  do  acts  of  a  public  nature  where  the  power  to  contract 
with  the  person  seeking  employment  as  a  teacher  is  vested  by 
the  statute  in  the  'board,'  that  all  must  meet  together,  (jr  be 
notified  to  meet  together  or  have  the  op])ortunity  of  meeting 
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together,  to  consult  over  the  employment  of  the  teacher,  before 
a  contract  can  be  legally  entered  into  by  them  so  as  to  bind  the 
district.  Certainly  two  members  would  have  no  right  to  ex- 
clude the  third  from  consulting  or  acting  with  them,  and 
although  it  is  not  necessary  that  all  of  the  members  of  the 
board  should  be  present  at  a  board  meeting,  or  that  all  of  the 
members  should  concur  in  the  making  of  the  contract  in  order 
to  bind  the  district,  yet  the  contract  should  be  agreed  upon 
at  a  meeting  of  the  board  where  all  are  present,  or  have  the 
opportunity  of  being  present.  The  reasons  for  requiring  a 
board  meeting  for  all  actions  requiring  deliberation  and  judg- 
ment are  manifest  and  manifold.  Many  of  the  reasons  are 
stated  in  P.  &  F.  R.  Ry.  Co.  v.  Commissioners  of  Anderson 
Co.,  16  Kan.  309.  The  statute  does  not  vest  ^^^  the  powers 
of  the  district  in  three  persons,  but  in  a  single  board,  called 
the  district  board:  Whitford  v.  Scott,  14  How.  Pr.  (N.  Y.) 
302;  Lee  v.  Perry,  4  Denio  (N.  Y.),  126;  Keeler  v.  Frost,  22 
Barb.  (N.  Y.)  400;  Story  v.  Furman,  25  N.  Y.  214." 

From  the  foregoing  considerations  it  will  be  seen  that  no 
binding  arrangement  could  be  entered  into  by  the  teacher 
with  the  several  members  of  the  board  separate  and  apart, 
\vhich  would  bind  it  and  the  district.  There  was  no  evidence 
offered  on  the  part  of  defendant  which  supplied  any  de- 
jrieiency  in  the  evidence  offered  on  the  part  of  plaintiff,  hence 
on  both  grounds  the  judgment  of  the  court  below  is  reversed 
and  the  case  remanded. 

Kane,  Hayes   and  Turner,  JJ.,  concur, 

Williams,  J.,  dissenting  as  to  paragraph  No.  1  of  syllabus, 
concurs  in  balance  of  opinion. 


The  Appellate  Court  will  not  Search  the  Record  for  Alleged  Errors, 
and  unless  the  page  and  line  where  such  rulings  may  be  found  are 
<-ited  in  the  brief,  they  will  not  be  considered:  Providence  Wash- 
ington Ins.  Co.  V.  Wolf,  168  Ind.  690,  120  Am.  St.  Eep,  395. 


THREADGILL  v.  CROSS. 

[26  Okl.  403,  109  Pac.  558.] 

INITIATIVE  AND  REFERENDUM— Mandamiis  to  Secretary 
of  State. — In  a  mandamus  proceeding  to  compel  the  Secretary  of 
State  to  perform  the  purely  ministerial  duty  imposed  upon  him  by 
the  statute  and  the  constitution  to  file  initiative  petitions  for  the 
riubmission  of  an  amendment  to  the  constitution  to  a  vote  of  the 
people,  respondent  will  not  be  permitted,  as  a  part  of  his  defense, 
to  question  the  validity  of  such  proposed  amendment  upon  the  ground 
that  it  is  violative  of  an  ;ict  of  Congress,  the  terms  and  coinlitiDns 
of  which  have  been  accepted  by  the  state,  and  for  that  reason  will 
be  void,  if  ado^jtetl.      (pp.  i)()7,  974.) 
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CONSTITUTIONAL  LAW— Questioning  Constitutionality  of 
Statute. — An  act  of  the  legislative  department  of  the  government  is 
clothed  with  the  presumption  that  it  is  valid,  and  its  constitutionality- 
will  not  be  considered  and  determined  by  the  courts  as  a  hypothetical 
question.  It  is  only  when  a  decision  upon  its  validity  is  necessary 
to  the  determination  of  the  cause  that  the  same  will  be  considered', 
and  not  then  at  the  instance  of  a  stranger,  but  only  upon  the  com- 
plaint of  a  party  whom  the  alleged  invalid  act  affects.  (By  the 
editor.)      (pp.  967,  968.) 

CONSTITUTIONALITY  OF  STATUTE— Eight  of  Officer  to 
Question. — An  executive  officer  of  the  goverumeut  has  no  authority 
to  decline  tlie  performance  of  a  purely  ministerial  duty  which  is 
imposed  upon  him  by  law  on  the  ground  that  the  law  is  unconstitu- 
tional.    (By  the  editor.)      (pp.  967,  970.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Application  by  Threadgill  and  another  for  a  writ  of  man- 
damus to  the  defendant. 

Guthrie  &  Cardwell  and  Stuart,  Gordon  &  Liedtke,  for  the 
plaintiffs. 

H.  T.  Laughbaum  and  Devereux  &  Hildreth,  for  the  defend- 
ant. 

'**^  HAYES,  J.  This  is  an  original  proceeding  in  this 
court  for  a  writ  of  mandamus  to  the  Secretary  of  State  order- 
ing and  directing  him  to  file  certain  initiative  petitions  re- 
questing that  a  certain  proposition  entitled :  "An  act  proposing 
an  amendment  to  the  constitution  of  the  state  of  Oklahoma, 
by  amending  section  7,  article  1,  of  the  constitution,  repeal- 
ing the  separate  article  of  said  constitution  relating  to  pro- 
hibition, submitted  by  the  constitutional  convention  to  the 
people  of  the  proposed  state  of  Oklahoma  at  the  election  held 
on  September  17,  1907,  and  adopted  by  the  ^^*  people,"  be 
referred  to  the  electors  of  the  state  for  their  approval  or  re- 
jection, which  petitions  the  Secretary  of  State  has  refused  ta 
file. 

Respondent  in  his  return  to  the  alternative  writ  sets  up  a.s 
his  defense  and  only  reason  why  he  has  refused  to  file  said 
initiative  petitions  tendered  to  him  by  the  relators  for  filing 
that  at  the  time  of  the  admission  of  the  territory  of  Oklahoma 
and  Indian  Territory  to  statehood  the  provisions  of  the  en- 
abling act  (Act  June  16,  1906,  c.  3335,  34  Stat.  267)  required 
the  constitutional  convention  of  the  proposed  state  of  Okla- 
homa to  pass  by  an  ordinance  irrevocable  provisions  prohibit- 
ing the  sale  of  liquors  in  that  part  of  the  state  formerly 
Itidian  Territory  for  a  period  of  twenty-one  years,  and  there- 
after until  the  people  of  the  state  should  otherwise  provide : 
that  the  constitutional  convention  did  accept  this  provision  of 
the  enabling  act  by  an  ordinance  irrevocable.  For  this  reason 
he  contends  that  tlio  proposed  amendment  to  the  constfTntion. 
if  submitted  to  the  peop'.p  and  ratilied  by  them,  would  be  void. 
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He  also  contends  it  would  be  void  for  the  further  reason  that 
certain  treaties  entered  into  by  the  United  States  with  the 
Indian  tribes  prohibitinof  the  sale  of  liquors  in  the  territory 
formerly  occupied  by  the  Five  Civilized  Tribes  are  still  in 
force  in  that  territory,  and  that  the  acts  which  it  is  sought  by 
this  petition  to  require  him  to  perform  would  tend  to  violate 
said  treaties. 

Section  3  of  the  act  of  Congress  approved  June  16,  1906. 
commonly  known  as  the  "Enabling  Act"  (c.  3335,  pt.  1,  34 
Stat.  367),  required  the  constitutional  convention  of  the  pro- 
posed state  of  Oklahoma  to  provide  in  the  constitution  to  be 
prepared  and  submitted  by  said  convention  that  the  manufac- 
ture, sale,  barter,  or  giving  away  or  otherwise  furnishing,  ex- 
cept as  otherwise  provided  in  the  act,  of  intoxicating  liquors 
within  those  parts  of  the  proposed  state  known  as  the  Indian 
Territory  and  the  Osage  Indian  reservation  and  within  any 
other  parts  of  the  said  state  which  existed  as  Indian  reserva- 
tions on  the  first  day  of  January,  1906,  shall  be  prohibited  for 
a  period  of  twenty-one  years  from  the  date  of  ^**^  the  admis- 
sion of  the  state  into  the  Union,  and  thereafter  until  the 
people  of  the  state  shall  otherwise  provide  by  amendment  of 
the  constitution  and  proper  state  legislation.  Section  22  of 
the  same  act  provides  that  the  constitutional  convention  shall 
by  ordinance  irrevocable  accept  the  terms  and  conditions  of 
the  act.  The  constitutional  convention  did  accept  the  term.s 
and  conditions  of  this  act  as  required  by  said  section,  and,  in 
full  compliance  therewith,  adopted  as  a  part  of  the  constitu- 
tion section  7,  article  1,  which  is  almost  in  the  exact  language 
of  the  enabling  act,  relative  to  the  prohibition  of  the  sale  of 
intoxicating  liquors  in  certain  parts  of  the  state. 

There  is  no  difference  between  counsel  upon  the  questions 
of  law  which  this  proceeding  presents  for  our  determination. 
Those  questions  are  as  follows :  1.  Will  the  proposed  amend- 
ment which  relators  seek  to  have  referred  to  the  people  of 
the  state  for  their  approval  or  rejection  be  void  if  ratified  by 
the  people,  because  it  is  in  conflict  with  the  terms  and  provi- 
sions of  the  enabling  act?  2.  May  respondent  in  this  pro- 
ceeding for  mandamus  to  compel  him  to  perform  a  purely 
ministerial  duty  set  up  as  a  defense  that  said  proposed  amend- 
ment will  be  void  if  ratified? 

Since  it  will  be  unnecessary  to  determine  whether  the  pro- 
posed amendment  would  be  void  although  ratified  by  tlie  elec- 
tors, if  it  be  determined  that  respondent  may  not  plead  as  a 
defense  the  invalidity  of  the  proposed  amendment,  we  shall 
consider  the  second  question  first.  Section  11,  article  2,  con- 
stitution (page  17,  Snyder's  Constitution  of  Oklahoma),  bfMng 
the  first  section  of  the  Bill  of  Rights,  declares  that  all  political 
power  is  inherent  in  the  people,  and  that  they  shall  have  the 
right  to  alter  or  reform  the  government  whenever  the  public 
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good  may  require  it;  provided,  such  chanj?e  be  not  repugnant 
to  the  constitution  of  the  United  States.  The  constitution  also 
provides  the  procedure  by  which  such  alterations  in  the  gov- 
ernment may  be  made.  Fifteen  per  centum  of  all  the  legal 
voters  have  the  right  to  propose  amendments  to  the  constitu- 
tion by  petition  (section  2,  article  5,  page  135.  Snyder's  Con- 
stitution), or  such  '*****  change  may  be  proposed  by  a  majority 
of  all  members  elected  to  each  of  the  two  houses  of  the  legis- 
hiture  (section  1,  article  24,  page  378,  Snyder's  Constitution 
of  Oklahoma)  ;  and,  when  any  amendment  proposed  by  either 
of  said  methods  has  been  ratified  by  a  majority  of  those  voting 
at  the  election  at  which  it  is  submitted,  it  becomes  effective. 
When  initiative  petitions  submitting  a  proposed  measure  to 
the  people  for  their  ratification  or  rejection  are  offered  to  the 
Secretary  of  State  for  filing,  it  is  his  duty  to  file  same:  Old. 
Conip.  Laws  1909,  sec.  3678;  Snyder's  Const.  Okl.,  sec.  3,  art. 
5,  p.  146.  This  duty  imposed  upon  the  Secretary  of  State  is 
I)nrely  ministerial,  and  is  mandatory:  Norris  v.  Cross,  25  Okl. 
287,  105  Pac.  1000.  About  the  nature  of  this  duty  there  is 
no  controversy  between  counsel,  and  can  be  none.  The  valid- 
ity of  the  statute  or  of  the  constitutional  provision  which  im- 
poses upon  the  respondent  the  duty  of  filing  initiative  petitions 
offered  by  the  electors  of  the  state  in  the  exercise  of  their 
power  to  amend  the  constitution  or  to  initiate  or  refer  legisla- 
tive propositions  is  not  questioned,  but  it  is  insisted  that  the 
Secretary  of  State,  when  such  petitions  are  presented  to  him 
for  filing,  has  the  right  to  look  to  the  contents  of  the  proposed 
measure  to  be  submitted  to  ascertain  whether  the  same,  when 
ratified,  will  be  void  because  in  violation  of  a  compact  with  the 
federal  government  or  of  the  federal  constitution,  or  some  law 
iMiaeted  in  pursuance  thereof;  and  if  it  will  be  void  for  such 
reason,  to  refuse  to  discharge  the  duty  prescribed  by  the 
statute. 

AVliether  respondent  in  a  mandamus  proceeding  may  set  up 
the  unconstitutionality  of  a  statute  as  his  defense  there  is  some 
confiict  among  authorities.  That  a  provision  of  a  state  con- 
stitution or  a  legislative  enactment  of  a  state  that  violates  the 
constitution  of  the  United  States  is  no  law  at  all,  and  binds 
no  one,  is  too  elementary  to  require  argument  to  establish, 
but  there  is  another  eiiually  well  established  and  recognized 
rule  that  provisions  of  state  constitutions  and  statutes  are 
presumed  by  the  court  to  be  valid,  until  the  contrary  is  made 
plainly  to  appear,  and  that  a  person  who  seeks  to  have  such 
enaetment  dei-lared  unconstitutional  ^**'  must  show  that  his 
rights  are  afi'ected  by  the  alleged  invalid  act.  and  that  he  has 
an  interest  in  defeating  it. 

Courts  do  not  lightly  drclare  invalid  Ic-rislative  enactments 
made  by  the  people  or  by  their  authorized  rcjiresentatives. 
An  act  of  the  legislative  department   of  the  goverum'eut  is 
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clothed  with  the  presumption  that  it  is  valid,  and  its  constitu- 
tionality will  not  be  considered  and  determined  by  the  courts 
as  a  hypothetical  question.  It  is  only  when  a  decision  upon 
its  validity  is  necessary  to  the  determination  of  the  cause  that 
the  same  will  be  considered,  and  not  then  at  the  instance  of 
a  stranger,  but  only  upon  the  complaint  of  a  party  whom  the 
alleged  invalid  act  affects:  Cooley's  Constitutional  Limita- 
tions, 7th  ed.,  p.  232. 

In  Wellington  v.  Petitioners,  16  Pick.  (Mass.)  87,  26  Am. 
Dec.  631,  Mr.  Chief  Justice  Shaw,  speaking  for  the  supreme 
court  of  Massachusetts,  said:  "Prima  facie,  and  upon  the  face 
of  the  act  itself,  nothing  will  generally  appear  to  show  that 
the  act  is  not  valid ;  and  it  is  only  when  some  person  attempts 
to  resist  its  operation,  and  calls  in  the  aid  of  the  judicial 
power  to  pronounce  it  void,  as  to  him,  his  property  or  his 
rights,  that  the  objection  of  unconstitutionality  can  be  pre- 
sented and  sustained.  Respect  for  the  legislature,  therefore, 
concurs  with  well-established  principles  of  law  in  the  conclu- 
sion that  such  an  act  is  not  void,  but  voidable  only;  and  it 
follows,  as  a  necessary  legal  inference  from  this  position,  that 
this  ground  of  avoidance  can  be  taken  advantage  of  by  those 
only  who  have  a  right  to  question  the  validity  of  the  act,  and 
not  by  strangers.  To  this  extent  only  is  it  necessary  to  go, 
in  order  to  secure  and  protect  the  rights  of  all  persons  against 
the  unwarranted  exercise  of  legislative  power,  and  to  this  ex- 
tent only,  therefore,  are  courts  of  justice  called  on  to  inter- 
pose. * ' 

County  Commrs.  of  Franklin  Co.  v.  State  ex  rel.  Patton, 
24  Fla.  55,  12  Am.  St.  Rep.  183,  3  South.  471,  was  a  man- 
damus proceeding  to  require  the  county  commissioners  to 
comply  with  a  statute  requiring  them  to  receive  and  keep 
election  returns  of  an  election  at  which  the  question  was  sub- 
mitted whether  the  sale  of  intoxicating  liquors  should  be  pro- 
hibited in  the  county.  The  board  of  county  commissioners 
i-efused  to  receive  the  returns,  ^^*  and  attempted  to  defeat 
the  action  against  them  upon  the  ground  that  the  statute  im- 
posing the  duty  was  unconstitutional.  The  court  said:  "The 
duty  of  the  commissioners  being  merely  to  receive  and  keep 
in  their  official  custody  the  returns,  as  indicated,  such  duty 
involves  no  consideration  by  them  of  the  legality  of  the  elec- 
tion held  under  their  call,  nor  does  it  permit  them  to  raise 
before  us  the  question  of  such  legality  as  a  reason  for  not  per- 
forming their  .stated  function;  nor  does  its  performance  de- 
cide or  conclude  anything  as  to  the  legality  of  the  election,  but 
merely  preserves  the  evidence  of  the  actual  result  of  the  same 
as  shown  by  the  returns.  The  statute  has  not  given,  even  if 
It  could  do  so  under  our  constitution,  to  them  the  power  to 
ileeide  any  such  question,  nor  is  this  a  proceeding  for  us  to 
decide  it  in,  nor  are  the  proper  parties  before  us.     As  county 
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commissioners  they  are  not  charged  with  the  duty  of  raising 
the  question  in  behalf  of  those  who  may  have  personal  inter- 
ests which  the  enforcement  of  the  nineteenth  article  of  the 
constitution  may  affect.  If  they  have  such  personal  interests 
themselves,  these  interests  do  not  attach  to  their  official  duties 
as  commissioners,  and  cannot  be  permitted  to  stand  in  the 
way  of  their  performance.  If  there  be  any  person  in  Frank- 
lin county  whose  personal  interests  the  enforcement  of  such 
article  affects,  the  county  commissioners  are  not  the  tribunal 
authorized  to  pass  upon  either  the  validity  of  the  act  or  the 
legality  of  its  enforcement.  The  validity  of  such  act,  and 
of  the  proceedings  thereunder,  will  be  considered  when  par- 
ties having  interests  affected  by  either  are  before  us." 

In  Commonwealth  v.  James,  135  Pa.  480,  19  Atl.  950,  re- 
spondent, who  was  clerk  of  the  court  of  quarter  sessions,  was 
compelled  to  act  under  the  provisions  of  a  statute  authorizing 
the  formation  of  school  districts  and  file  the  resolution  of  the 
board  of  school  directors  accepting  the  provisions  of  the  act, 
and  the  court  refused  to  permit  him  in  his  defense  to  ques- 
tion the  constitutionality  of  the  act  making  it  his  duty  to 
perform  such  duty. 

In  Jones  v.  Black,  48  Ala.  540,  the  court  said:  "A  party 
w^ho  seeks  to  have  an  act  of  the  legislature  declared  unconstitu- 
tional must  not  only  show  that  he  is  or  will  be  injured  by  it. 
but  he  must  also  show  how  and  in  what  respect  he  is  or 
409  -^Qj  ]jQ  injured  and  prejudiced  by  it.  Injury  will  not 
be  presumed.     It  must  be  shown." 

In  State  ex  rel.  New  Orleans  Banking  Co.  v.  Heard,  47  La. 
Ann.  1679,  18  South.  746,  47  L.  R.  A.  512,  it  was  held  that  an 
executive  officer  of  the  government  has  no  authority  to  de- 
cline the  performance  of  a  purely  ministerial  duty  which  is 
imposed  upon  him  by  law  on  the  ground  that  the  law  is  un- 
constitutional. 

In  Thoreson  v.  State  Board  of  Examiners,  19  Utah,  18,  57 
Pac.  175,  the  state  board  of  examiners  refused  to  receive,  audit 
and  allow  certain  claims  which  it  had  been  directed  to  do  by 
statute  of  the  territory  of  Utah.  In  answer  to  the  refusal  of 
the  board  to  discharge  its  duty  upon  the  ground  that  the  stat- 
ute was  void  the  court  said:  "To  allow  mere  ministerial 
officers,  who  have  no  direct  personal  interest  in  the  matter,  to 
refuse  to  perform  an  act  clearly  pointed  out  and  made  their 
official  duty  by  a  statute,  on  the  ground  that  the  perform- 
ance of  the  act  would  violate  the  constitution,  would  be  estab- 
lishing a  very  dangerous  precedent,  and  one  not  warranted 
by  the  authorities.  It  would  be  deciding  a  constitutional 
question,  affecting  the  right  of  third  parties,  at  the  instanct' 
of  officers  whose  duties  are  merely  ministerial,  and  who  have 
no  direct  interest  in  the  question,  and  cannot  in  any  event  t):' 
made  responsible.     We  are  of  the  opinion  that  this  ground  of 
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objection  furnishes  no  excuse  for  the  failure  of  the  board  to 
perform  a  plain  ministerial  duty  prescribed  by  the  governor 
and  legislative  assembly  of  the  state,  and  that  we  are  not 
authorized  to  pass  upon  the  constitutional  question  so  raised 
in  a  proceeding  by  mandamus." 

Among  the  other  authorities  supporting  the  rule  of  the  fore- 
going cases  may  be  cited  the  following :  Smyth  v.  Titcomb,  31 
Me.  273 ;  Wright  v.  Kelley,  4  Idaho,  624,  43  Pac.  565 ;  People 
ex  rel.  Attorney  General  v.  Salomon,  54  111.  39 ;  State  ex  rel. 
Nichols  V.  City  of  New  Orleans,  41  La.  Ann.  156,  6  South. 
592 ;  Ames  v.  People,  26  Colo.  83,  56  Pac.  656 ;  State  ex  rel. 
Billion  V.  Countv  Court,  6  W.  Va.  339,  55  S.  E.  382 ;  Capito 
V.  Topping,  65  W.  Va.  587,  64  S.  E.  845,  22  L.  R.  A.,  N.  S.. 
1089.  In  the  last-mentioned  case  it  was  said:  **®  "When  a 
mandamus  is  sought  to  compel  an  officer  to  perform  a  duty 
enjoined  by  statute,  the  court  will  not  generally  permit  the 
officer  to  ascertain  that  the  statute  is  unconstitutional";  cit- 
ing several  cases  from  that  court. 

Brackston  County  Court  v.  State,  208  U.  S.  192,  28  Sup.  Ct. 
Rep.  275,  52  L.  ed.  450,  was  a  proceeding  for  mandamus 
brought  by  certain  residents  and  taxpayers  of  Brackston 
county.  West  Virginia,  to  compel  the  county  court  of  that 
county  to  change  the  assessment  of  property  to  conform  to  the 
requirements  of  certain  acts  of  the  legislature  of  that  state. 
The  county  court  made  answer,  in  which  one  of  the  grounds 
of  defense  was  that  the  act  sought  to  be  enforced  impaired  the 
obligation  of  contracts  in  violation  of  the  federal  constitution. 
Mr.  Justice  Brewer,  delivering  the  opinion  of  the  court,  said : 
"It  is  evident  that  the  auditor  had  no  personal  interest  in  the 
litigation.  He  had  certain  duties  as  a  public  officer  to  per- 
form. The  performance  of  those  duties  was  of  no  personal 
benefit  to  him.  Their  nonperformance  was  equally  so.  He 
neither  gained  nor  lost  anything  by  invoking  the  advice  of  the 
supreme  court  as  to  the  proper  action  he  should  take.  He  was 
testing  the  constitutionality  of  the  law  purely  in  the  interest 
of  third  persons,  viz.,  the  taxpayers,  and  in  this  particular 
case  the  case  is  analogous  to  that  of  Caffrev  v.  Oklahoma,  177 
U.  S.  346,  20  Sup.  Ct.  Rep.  664,  44  L.  ed.  799.  We  think  the 
interest  of  an  appellant  in  this  court  should  be  a  personal,  and 
not  an  official,  interest,  and  that  the  defendant,  having  sought 
the  advice  of  the  courts  of  his  own  state  in  his  official  capacity, 
should  be  content  to  abide  by  their  decisions." 

There  is  a  line  of  cases  in  which  the  validity  of  statutes  have 
been  determined  in  mandamus  proceedings  at  the  instance  of 
the  respondent  without  it  having  been  questioned  or  decided 
that  the  respondent  had  the  right  to  have  such  questions  de- 
termined in  that  character  of  proceeding.  The  following 
cases  belong  to  that  class:  State  ex  rel.  Hunt  v.  JNIeadows,  1 
Kan.  90;  Williams  v.  Taylor,  83  Tex.  670,  19  S.  W.  156; 


May.  1910.]  Threadgill  v.  Cross.  971 

Citizens'  Bank  v.  Wright,  6  Ohio  St.  318;  State  ex  rel.  East- 
man V.  Warren  County,  17  Ohio  St.  558 ;  llurabolt  County  v. 
Churchill  County,  6  Nev.  30. 

The  foregoing  cases  can  have  no  application  to  the  case  at 
'^^^  bar.  for  the  reason  that  in  this  case  the  right  of  respondent 
to  question  the  validity  of  the  proposed  measure  is  questioned 
and  opposed  vigorously  by  relators.  There  are  cases,  how- 
ever, in  which  the  right  of  a  respondent  to  question  the  legal- 
ity of  a  statute  as  a  part  of  his  defense  has  been  directly 
pa.ssed  upon,  and  in  which  it  is  held  that  such  right  exists. 
Of  this  class  of  cases  Van  Horn  v.  State  ex  rel.  Abbott,  46 
Neb.  62,  64  N.  W.  365,  is  a  leading  case.  The  court  in  that 
ca.se  planted  its  decision  that  an  officer  may  refuse  to  perform 
a  plain  ministerial  duty  imposed  by  an  unconstitutional  statute 
upon  the  ground  that  an  unconstitutional  statute  is  no  law 
and  can  bind  no  one.  The  court  in  that  case  gave  no  notice 
'to  and  made  no  discussion  of  the  other  rule  of  law  which  per- 
mits courts  to  declare  a  statute  unconstitutional  only  at  the 
instance  of  a  party  whose  rights  are  affected.  If  the  rule  of 
that  case  should  be  adopted  as  the  law  applicable  to  this  case, 
the  most  petty  ministerial  officer  of  the  state  may  ignore  any 
law  which  he  deems  to  be  invalid;  and  if  he  happens  to  be 
an  election  officer,  he  may,  upon  the  eve  of  an  election,  stop 
the  machinery  of  a  state  for  making  effective  the  right  of  the 
people  to  amend  their  fundamental  law  or  to  enact  any  legis- 
lative provision  under  the  initiative  or  referendum  provisions 
of  our  constitution,  because  he  may  think  the  law  prescribing 
his  duty  is  invalid,  or  that  the  proposed  measure  will  be  in- 
valid. We  do  not  believe  the  rule  of  that  case  to  be  supported 
by  the  weight  of  authority,  or  by  the  better  reason.  There  is 
a  large  number  of  cases  in  which  the  validity  of  a  statute  has 
been  determined  at  the  instance  of  the  relator  in  a  mandamus 
proceeding  who  is  seeking  to  enforce  some  right  which  he  will 
not  be  entitled  to  if  the  statute  questioned  is  valid ;  but  these 
cases  may  generally  be  distinguished  from  the  cases  which 
deny  this  right  to  a  respondent,  because  of  the  fact  that  in  the 
former  class  of  cases  the  person  complaining  of  the  statute  is 
affected  in  his  rights  or  property  by  the  statute,  and  he  has  a 
personal  interest  in  having  it  declared  invalid. 

There  are  other  cases  which  in  effect  hold  that  if  the  nature 
of  a  respondent's  office  is  such  that  he  is  required  to  raise  the 
question  '*^^  of  the  validity  of  a  statute  imposing  a  duty  upon 
him,  or  if  his  personal  interest  is  such  as  will  be  aft'ected  by 
the  statute,  he  may  contest  its  validity  in  a  mandamus  pro- 
ceeding brought  to  enforce  the  performance  of  the  duty ;  but 
we  do  not  deem  it  necessary  to  cite  or  comment  upon  those 
cases,  for  we  do  not  regard  them  in  point  in  the  case  at  bar. 
There  is  nothing  in  the  statutes  of  this  state  that  expressly 
or  by  implication  makes  it  the  duty  of  the  Secretary  oT  State 
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to  question  the  validity  of  any  proposed  legislative  enactment 
offered  by  means  of  the  initiative  or  referendum  as  an  amend- 
ment to  the  constitution  or  for  adoption  as  a  statute  of  the 
state.  Nor  has  it  been  shown  in  this  case  that  respondent  will 
in  any  way  be  affected  in  his  rights  or  property  by  the  pro- 
posed amendment,  if  it  be  adopted.  He  has  no  interest  in  the 
matter  whatever  other  than  that  of  a  public  officer.  That 
interest  is  not  such  as  the  law  recognizes  as  giving  him  the 
right  to  question  the  validity  of  the  proposed  measure. 

There  is  another  reason  why  respondent  cannot  be  heard  to 
complain  that  the  proposed  amendment  will  be  invalid  which 
involves  the  structure  of  the  state  government  and  the  relation 
of  its  three  several  departments.  One  of  the  fundamental 
principles  of  the  republican  form  of  government  as  it  exists 
in  the  several  states  of  the  Union  is  that  the  powers  of  the 
state  government  are  divided  into  three  departments,  which 
are  separate,  equal  and  independent  of  each  other.  Section 
1,  article  4,  page  119,  Snyder's  Constitution  of  Oklahoma, 
provides  that  the  powers  of  the  government  of  this  state  shall 
be  divided  into  three  separate  departments,  the  legislative, 
executive  and  judicial,  and,  except  as  provided  in  the  constitu- 
tion, the  legislative,  the  executive  and  judicial  departments 
shall  be  separate  and  distinct,  and  neither  shall  exercise  the 
powers  properly  belonging  to  either  of  the  others.  In  the 
legislative  department  of  the  government  is  vested  the  power 
of  enacting  all  laws.  To  that  department  is  intrusted  the  de- 
termination of  what  laws  shall  be  enacted,  and  what  laws  shall 
not  be  enacted.  It  must,  in  the  first  instance,  determine 
whether  a  proposed  measure  is  valid  or  invalid,  and  in  doing 
so  it  will  not  be  presumed  that  the  members  ^^^  of  that  de- 
partment, whether  they  be  the  electors  at  the  polls  or  the 
members  of  the  legislature,  will  enact  or  attempt  to  enact  legis- 
lative measures  that  they  know  are  violative  of  the  state  con- 
stitution or  of  the  federal  constitution,  but  that  they  will  act 
from  patriotic  motives  and  endeavor  to  adopt  such  laws  only 
as  will  best  serve  the  public  good,  keeping  in  mind  the  limita- 
tion upon  their  powers  fixed  by  the  constitution  of  the  state 
and  the  federal  constitution  as  the  supreme  law  of  the  land. 
When  such  department  has  acted  upon  a  proposed  measure 
and  adopted  same,  it  thereby  becomes  clothed  with  the  pre- 
sumption that  it  is  a  valid  enactment,  and  with  its  validity 
the  executive  and  judicial  departments  have  nothing  to  do, 
until  it  becomes  the  duty  of  these  respective  departments  to 
participate  in  the  construction  or  enforcement  of  such  statute. 
The  duty  of  determining  what  law  shall  be  enacted  and  what 
law  shall  not  be  enacted  rests  neither  upon  the  executive  nor 
the  judicial  department.  When  the  people  of  a  state  are  en- 
gaged in  proposing  and  adopting  a  constitution  or  amend- 
ments  thereto,   they   are   exercising  a  legislative   power   and 
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function  of  the  highest  order;  and,  while  so  engaged,  they 
constitute  part  of  the  legislative  department  of  the  state : 
Frantz  v.  Autry,  18  Okl.  561,  91  Pac.  193;  State  ex  rel. 
Cranmer  v.  Thorson,  9  S.  D.  149,  68  N.  W.  202,  33  L.  R.  A. 
582.  The  authorities  are  numerous  which  hold  that  the  courts 
cannot  control  by  injunction  or  any  other  writ  the  exercise  of 
a  purely  legislative  or  executive  power,  and  the  principle 
which  underlies  all  of  such  decisions  is  stated  by  the  court  in 
"Wright  V.  Defrees,  8  Ind.  298,  to  be :  "The  powers  of  the  three 
departments  are  not  merely  equal.  They  are  exclusive  in  their 
respective  duties  assigned  to  each.  They  are  absolutely  in- 
-dependent  of  each  other." 

In  State  ex  rel.  Cranmer  v.  Thorson,  9  S.  D.  149,  68  N.  W. 
202,  33  L.  R.  A.  582,  it  was  sought  to  enjoin  the  Secretary  of 
State  from  certifying  to  the  county  auditors  a  question  pro- 
posed by  a  joint  resolution  of  the  legislature  as  an  amendment 
to  the  constitution,  upon  the  ground  that  the  submission  would 
be  inoperative.  The  court  in  the  opinion  said:  '*^'*  "Power 
to  amend  the  constitution  belongs  exclusively  to  the  legisla- 
ture and  electors.  It  is  legislation  of  the  most  important  char- 
acter. This  court  has  power  to  determine  what  such  legislation 
is,  what  the  constitution  contains,  but  not  what  it  should  con- 
tain. It  has  power  to  determine  what  statutory  laws  exist, 
and  whether  or  not  they  conflict  with  the  constitution,  but  it 
cannot  say  what  laws  shall  or  shall  not  be  enacted.  It  has 
the  power,  and  it  is  its  duty,  whenever  the  question  arises  in 
the  usual  course  of  litigation,  wherein  the  substantial  rights 
of  any  actual  litigant  are  involved,  to  decide  whether  any 
statute  has  been  legally  enacted,  or  whether  any  change  in 
the  constitution  has  been  legally  effected,  but  it  will  hardly 
he  contended  that  it  c^n  interpose  in  any  case  to  restrain  the 
enactment  of  an  unconstitutional  law." 

In  the  procedure  for  amending  the  constitution  of  this  state, 
whieli  can  only  be  effected  by  an  election  thereon,  it  becomes 
neet'ssary  for  the  people  of  the  state  to  call  into  their  service 
certain  of  their  executive  officers,  and  require  them  to  per- 
form certain  ministerial  duties.  If  the  placing  of  such  dutias 
upon  such  ministerial  officers  gives  in  turn  to  them  the  right 
and  power  to  question  the  validity  of  any  or  all  the  amend- 
ments proposed,  and  to  refuse  to  act  when  they  decide  that 
any  such  proposed  measure  wall  be  invalid,  then  the  most  sub- 
ordinate ministerial  officer  of  the  state  having  any  duties  to 
perform  in  connection  with  such  an  election  may  himself  do 
indirectly  that  which  he  could  not  have,  nor  any  other  citizen 
of  the  state  have  the  courts  do  by  proceeding  instituted  for 
that  purpose,  to  wit,  pa.ss  upon  the  validity  of  the  proposed 
measure  and  stay  the  election  by  a  judicial  decree,  if  it  be 
determined  that  the  proposed  measure  is  invalid.  _ 
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"We  have  not  overlooked  the  argument  that  if  the  proposed 
amendment  in  the  case  at  bar  will  be  void  because  in  conflict 
with  any  compact  between  the  state  and  Congress,  authorized 
by  the  federal  constitution,  and  if  the  Secretary  of  State  may 
not  refuse  to  file  the  petitions,  a  great  expense  will  be  incurred 
to  the  people  of  the  state  in  holding  a  useless  election.  The 
same  argument  could  be  applied  with  equal,  if  not  greater, 
force,  to  sustain  the  right  of  the  courts  to  enjoin  the  enact- 
ment of  any  void  act  of  the  legislature,  because  it  not  infre- 
quently happens  that  a  legislature  ^^^  consumes  much  time 
and  incurs  much  expense  to  the  state  in  passing  laws  which 
they  think  to  be  valid,  but  which  the  courts  determine  at  the 
instance  of  some  interested  suitors  whose  rights  have  been  en- 
croached upon  to  be  invalid.  It  may  be  that  a  government 
all  of  whose  powers  are  administered  by  one  department  may 
be  administered  wnth  less  expense  than  a  government  of  the 
kind  existing  in  this  state  and  in  the  other  states  of  the  Union, 
in  which  the  powers  are  exercised  by  different  departments; 
but,  if  so,  it  must  be  presumed  that  the  people  in  adopting  the 
present  form  of  government  did  so  with  knowledge  of  that 
fact  and  notwithstanding  preferred  that  the  powers  of  their 
government  be  administered  by  these  separate  and  inde- 
pendent departments,  and  that  the  legislative  department  be 
given  power  in  the  first  instance  to  determine  what  laws  shall 
be  passed,  leaving  it  to  the  other  departments  to  question  or 
determine  the  validity  of  such  laws  only  when  they  come  to 
be  enforced  against  someone  whose  rights  they  affect.  The 
people  of  the  state  in  the  exercise  of  their  legislative  power  to 
amend  the  constitution  have  not  yet  expressed  their  opinion 
upon  the  proposed  amendment.  They  will  do  that  at  the  elec- 
tion to  be  held  thereon.  If,  in  the  exercise  of  their  legislative 
discretion,  they  conclude  that  the  proposed  amendment  vio- 
lates any  valid  compact  with  the  federal  government  or  any 
provision  of  the  federal  constitution,  they  will  no  doubt  in  the 
observance  of  the  duties  of  good  citizenship,  for  that  reason 
alone,  reject  the  measure.  If,  on  the  other  hand,  they  deter- 
mine it  to  be  a  valid  measure  and  adopt  it,  then,  and  not  until 
then,  will  the  judicial  and  executive  departments  have  the 
power  and  duty  devolving  upon  them  to  determine  its  validity 
and  enforce  its  provisions. 

Having  decided  that  respondent  may  not  defend  against 
this  proceeding  by  questioning  the  validity  of  the  proposed 
amendment,  we  refrain  from  expressing  any  opinion  whatever 
upon  what  the  effect  of  such  amendment  will  be,  if  adopted. 
That  question  can  and  will  be  determined  only  when  it  is  pre- 
sented to  this  court  in  "^^^  the  course  of  litigation  by  some 
litigant  whose  rights  are  involved  thereby. 

The  peremptory  writ  is  awarded. 

All  the  justices  concur. 
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Courts  irvmt  Decline  to  Pass  upon  the  Constitutionality  of  a  Statute 
under  consideration  unless  it  is  necessary  to  do  bo  to  properly  dis- 
pose of  the  question  presented  for  determination:  McDonnell  v.  De 
Soto  Sav,  etc.  Assn.,  175  Mo.  350,  97  Am.  St.  Rep.  592.  Nor  do  they 
entertain  objections  to  the  constitutionality  of  a  statute  unless  the 
objection  is  made  by  one  whose  rights  have  been  in  some  way  affected: 
People  V.  McBride,  234  111.  146,  123  Am.  St.  Rep.  82;  Bennett  v. 
Valliers,  136  Wis.  193,  128  Am.  St.  Rep.  1061.  For  circumstances, 
however,  under  which  a  pergon  whose  rights  are  not  affected  may 
question  the  constitutionality  of  a  statute,  see  Greene  v.  State,  83 
Neb.  84,  131  Am.  St.  Rep.  626. 

Mandamus  as  a  Remedy  Against  Public  Officert  is  discussed  in  the 
note  to  State  r.  Gardner,  98  Am.  St.  Bep.  863. 


EDWARDS  V.  THRASH. 

[26  Okl.  472,  109  Pac.  832.] 

MUNICIPAUTY — Power  to  Change  and  Improre  Streets. — The 
trustees  of  an  incorporated  town  or  village  organized  under  the  laws 
of  Oklahoma  Territory  as  extended  in  force  in  the  state  after  its 
erection  are  authorized  and  empowered  to  lay  out,  open,  grade,  and 
otherwise  improve  the  streets,  alleys,  sewers,  sidewalks,  and  crossings 
therein,  and  to  keep  them  in  repair,  and  to  vacate  the  same".  Such 
trustees  are  authorized  in  the  exercise  of  such  municipal  authority  to 
change  the  grade  of  a  street,     (pp.  976,  987.) 

MUNICIPALITY — Injunction  Against  Improvements  Until 
Damages  are  Paid. — The  jurisdiction  of  equity  may  not  generally  be 
invoked  by  an  abutting  lot  owner  to  restrain  a  municipality  from 
making  upon  a  street  previously  dedicated  to  public  use  public  im- 
provements s^ich  as  paving  and  the  construction  of  sidewalks,  until 
such  abutting  owner  has  first  been  compensated  for  any  consequential 
damages  arising  solely  from  the  change  of  a  grade.  Such  abutting 
lot  owner  has  an  adequate  remedy  at  law  for  such  damages,  (p.  987.) 
(Syllabi  by  the  court.) 

Action  by  Edwards  against  Thrash  and  others.  There  was 
a  judgment  for  the  defendants,  and  the  plaintiffs  brought 
error. 

Henry  Bulow,  for  the  plaintiff  in  error. 

A.  J.  Welch,  for  the  defendants  in  error. 

472  WILLIAMS,  J.  The  following  questions  are  raised  on 
this  record:  (1)  As  to  whether  the  trustees  of  an  incorpo- 
rated town  or  village  in  the  improvement  of  a  street  are  author- 
ized in  the  exercise  of  their  municipal  authority  to  change  a 
previously  established  grade  of  a  street,  and  (a)  will  an 
injunction  lie  to  prevent  such  change  until  the  abutting 
property  owner  has  been  previously  compensated  for  any  con- 
sequential damaues  arising  tht-refrom? 
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^''3  Section  942,  Compiled  Laws  of  1909  (section  610,  Wil- 
son's Revised  and  Annotated  Statutes  of  Oklahoma  of  1903), 
provides:  "Any  city,  town  or  village  organized  under  and  by 
virtue  of  a  special  act  or  charter  or  under  and  by  virtue  of 
any  general  law  of  Oklahoma  is  hereby  authorized  and  em- 
powered by  and  through  its  proper  municipal  officers  to  lay 
out,  open,  grade,  and  otherwise  improve  the  streets,  alleys, 
sewers,  sidewalks,  and  crossings  therein  and  to  keep  them  in 
repair  and  to  vacate  the  same." 

Paragraph  9,  section  847  (section  512,  Wilson's  Revised 
and  Annotated  Statutes  of  Oklahoma  of  1903),  Compiled 
Laws  of  1909,  provides  that  the  board  of  trustees  shall  have 
the  power  "to  lay  out,  open,  grade,  and  otherwise  improve 
the  streets,  alleys,  sewers,  sidewalks,  and  crossings,  and  to  keep 
them  in  repair  and  to  vacate  same." 

Section  531,  Wilson's  Revised  and  Annotated  Statutes  of 
1903,  provides  that  the  board  of  trustees  (of  an  incorporated 
town)  shall  superintend  the  grading,  paving,  and  improving 
of  streets  and  the  building  and  repairing  of  sidewalks. 

Section  24,  article  2,  of  the  constitution  of  this  state  pro- 
vides: "Private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Such  compensation, 
irrespective  of  any  benefit  from  any  improvements  proposed, 
shall  be  ascertained  by  a  board  of  commissioners  of  not  less 
than  three  freeholders,  in  such  manner  as  may  be  prescribed 
by  law.  The  commissioners  shall  not  be  appointed  by  any 
judge  or  court  without  reasonable  notice  having  been  served 
upon  all  parties  in  interest.  The  commissioners  shall  be 
selected  from  the  regular  jury  list  of  names  prepared  and 
made  as  the  legislature  shall  provide.  Any  party  aggrieved 
shall  have  the  right  of  appeal,  without  bond,  and  trial  by 
jury  in  a  court  of  record.  Until  the  compensation  shall  be 
paid  to  the  owner,  or  into  court  for  the  owner,  the  property 
shall  not  be  disturbed,  or  the  proprietary  rights  of  the  owner 
devested.  When  possession  is  taken  of  property  condemned 
for  any  public  use,  the  owner  shall  be  entitled  to  the  imme- 
diate receipt  of  the  compensation  awarded,  without  prejudice 
to  the  right  of  either  party  to  prosecute  further  proceedings 
for  the  judicial  determination  of  the  sufficiency  or  insul^- 
ciency  of  such  compensation.  The  fee  of  land  taken  by 
common  carriers  for  right  of  way,  without  the  consent  of  the 
owner,  shall  remain  in  such  owner  subject  only  to  the  use  for 
'*'"*  which  it  is  taken.  In  all  cases  of  condemnation  of  private 
property  for  public  or  private  use,  the  determination  of  the 
<:liaracter  of  the  use  shall  be  a  judicial  question." 

Section  15,  article  2,  of  the  constitution  of  Colorado  of  1876, 
reads  as  follows:  "That  private  property  shall  not  be  taken 
or  damaged,  for  public  or  private  use.  witliout  just  compensa- 
tion.    Such  compeu:sation  shall  be  ascertained  by  a  board  of 
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commissioners,  of  not  less  than  three  freeholders,  or  by  a  jury, 
when  required  by  the  owner  of  the  property,  in  such  manner 
as  may  be  prescribed  by  law,  and  until  the  same  shall  be  paid 
to  the  owner,  or  into  court  for  the  owner,  the  property  shall 
not  be  needlessly  disturbed,  or  the  proprietary  rights  of  the 
owner  therein  devested ;  and  whenever  an  attempt  is  made  to 
take  private  property  for  a  use  alleged  to  be  public,  the  ques- 
tion whether  the  contemplated  use  alleged  be  really  public 
shall  be  a  judicial  question,  and  determined  as  such  without 
regard  to  any  legislative  assertion  that  the  use  is  public." 

The  only  difference  in  the  portion  of  this  provision  appli- 
cable to  this  case  and  the  corresponding  part  of  the  provision 
of  the  Oklahoma  constitution  is  the  addition  to  the  Colorado 
provision  of  the  word  "needlessly." 

In  Denver  &  Santa  Fe  R.  Co.  v.  Domke,  11  Colo.  247,  17 
Pac.  777,  this  section  of  the  Colorado  constitution  was  con- 
strued, wherein  it  is  said:  "We  shall  assume,  without,  how- 
ever, determining  the  matter,  that  the  laying  of  the  third  rail 
and  doing  the  business  of  a  standard  gauge  trunk  line  is  an 
additional  burden  of  servitude  imposed  upon  the  street;  also, 
that  those  acts  may  result  in  injury  to  the  abutting  lot  owner, 
for  which,  under  the  constitution,  he  is  entitled  to  compensa- 
tion. Should  a  court  of  equity  at  his  suit,  in  view  of  the 
facts  of  this  case,  grant  an  injunction  forbidding  the  acts  in 
question?  As  we  have  already  seen,  the  fee  to  Willow  lane 
and  Clark  street  is  by  law  vested  in  the  city  in  trust  for  the 
use  of  the  public.  It  is  not,  and  never  was,  in  the  present 
plaintiffs,  who  are  purchasers  of  lots  subsequent  to  the  dedi- 
cation of  the  streets.  There  is  no  evidence  to  show  that  the 
grants  to  them  included  the  reversionary  interest  or  reserved 
rij^hts,  if  any  such  interest  or  rights  there  be,  of  the  dedicator 
in  this  fee.  If  the  street  should  be  abandoned  by  the  munici- 
pality, or  for  any  other  reason  the  trust  should  fail,  and  the 
fee  pas.s  out  of  the  city,  it  would  not  revert  to  *'^  plaintiff's: 
Gebliardt  v.  Reeves,  75  111.  301.  It  follows,  therefore,  that 
the  increased  burden  mentioned  w'ould  not  constitute  an 
actual  taking  of  plaintiff's  property,  though  their  peculiar 
interest  in  the  street  as  abutting  owners  might  entitle  them 
to  compensation  for  injuries  inflicted.  Besides,  it  is  sug- 
gested that,  where  such  a  qualified  fee  in  the  city  as  we  are 
now  considering  exists,  'the  reversionary  right  of  the  owner 
of  the  fee  in  the  surface  of  the  street  is  too  remote  and  con- 
tingent to  be  of  any  appreciable  value,  or  to  be  regarded  as 
property,  which,  untlcr  the  constitution,  is  reipiired  to  be  paid 
for  when  its  use  is  appropriated  by  the  public':  Spencer  v. 
I'oint  Pleasant  etc.  R.  R.  Co.,  23  w".  Va.  40G,  and  cases  cited, 
lint  where  the  fee  of  an  individual  is  not  sought  to  be  taken, 
though  an  abutting  lot  owner,  he  cannot  enjoin  the  construc- 
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tion  and  operation  of  a  railroad  merely  because  the  damages 
to  his  premises  are  not  compensated  in  advance,  provided  tho 
company  act  under  sufficient  legislative  and  municipal  au- 
thority: 1  High  on  Injunctions,  2d  ed.,  sec.  637 The 

authority  for  injunctive  relief  in  cases  like  the  one  at  bar 
must  therefore  be  found,  if  it  exist  at  all,  in  the  eminent 
domain  statute.  Under  a  statute  similar  to  ours  in  this  re- 
spect, and  with  a  constitutional  provision  in  force  substan- 
tially the  same  as  ours,  with  the  exception  of  the  clause  last 
above  construed,  the  supreme  court  of  Illinois  denied  this 
relief  to  abutting  owners.  It  is  held  by  that  court  that  the 
corresponding  statutory  expression  directing  an  assessment 
in  condemnation  proceedings^  or  compensation  for  damages 
to  property  not  taken,  must  be  construed  as  referring  '  to  con- 
tiguous lands  of  the  same  owner  not  actually  taken':  Stetson 
V.  Chicago  etc.  R.  R.  Co.,  75  111.  74 ;  Patterson  v.  Chicago  etc. 
R.  R.  Co.,  75  111.  588 ;  Peoria  etc.  Ry.  Co.  v.  Schertz,  84  111. 
136.  The  reasoning  of  these  opinions  on  this  point  is  satis- 
factory." 

Section  21  of  article  2  of  the  constitution  of  Missouri 
of  1875  (Annotated  Statutes  of  1906,  p.  148)  is  as  follows: 
"That  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Such  compensation 
shall  be  ascertained  by  a  jury  or  board  of  commissioners  of 
not  less  than  three  freeholders,  in  such  manner  as  may  be  pre- 
scribed by  law ;  and  until  the  same  shall  be  paid  to  the  owner, 
or  into  court  for  the  owner,  the  property  shall  not  be  dis- 
turbed or  the  proprietary  rights  of  the  owner  therein  devested. 
The  fee  of  land  taken  for  railroad  tracks  without  consent  of 
the  owner  thereof  shall  remain  in  such  owner,  subject  to  the 
use  for  which  it  is  taken." 

'*''^  This  provision,  as  far  as  it  goes,  is  substantially  the 
same  as  section  24,  article  2,  supra.  The  case  of  Clemens  v. 
Connecticut  IMut.  Life  Ins.  Co.,  184  Mo.  46,  105  Am.  St.  Rep. 
526,  82  S.  W.  1,  67  L.  R.  A.  362,  was  an  appeal  from  the  cir- 
cuit court  of  the  city  of  St.  Louis  perpetually  enjoining  the 
defendants  from  changing  the  grade  of  Arkansas  avenue  in 
said  city  between  the  north  line  of  Cherokee  street  and  the 
south  line  of  McKean  avenue,  and  from  changing  the  grade 
of  the  alley  running  from  Gravois  road  or  Gratiot  avenue  to 
Arkansas  avenue  through  a  certain  block  in  said  city.  Said 
provision  of  the  constitution  was  there  considered.  The  case 
of  Denver  &  Santa  Fe  R.  Co.  v.  Domke,  11  Colo.  247,  17  Pac. 
777,  is  cited  and  quoted  with  approval,  and  it  was  held  "that 
whether  plaintiff  was  an  abutting  owner  or  not,  he  was  not 
entitled  to  have  the  improvements  which  were  being  made 
pursuant  to  an  ordinance  of  the  city  and  clearly  within  its 
charter  powers  enjoined;  that  plaintiff  has  not  brought  him- 
self within  any  recognized  head  of  equity  jurisdiction,  and. 
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if  he  has  any  cause  of  action,  it  is  against  the  city  for  dam- 
ages. ' ' 

Article  156  of  the  constitution  of  Louisiana  of  1879  (Const. 
1898,  sec.  167)  is  as  follows:  "Private  property  shall  not  be 
taken  nor  damaged  for  public  purposes  without  just  and  ade- 
quate compensation  being  first  paid." 

In  McMahon  &  Perrin  v.  St.  Louis  etc.  R.  Co.,  41  La.  Ann. 
827,  6  South.  640,  it  was  held  that  "an  injunction  to  prohibit 
the  construction  of  a  public  work,  the  building  of  which  in- 
volves no  taking  or  invasion  of  plaintiff's  property,  but  only 
an  alleged  consequential  damage  to  its  value,  which  is  con- 
jectural and  incapable  of  ascertainment  until  after  the  con- 
struction, may  be  properly  bonded,  notwithstanding  the  pro- 
vision of  article  156  of  the  constitution."  On  page  830  of  41 
La.  Ann.,  on  page  641  of  6  South.,  it  is  said:  "Prior  to  the 
constitution  of  1879  the  organic  law  of  this  state,  like  that 
of  all  the  states  of  this  Union,  simply  provided  that  'private 
property  shall  not  be  taken  for  public  purposes  without  ade- 
quate compensation,'  etc.  Under  this  rule,  in  absence  of  other 
^"^"^  special  provision,  a  taking  of  the  property  was  a  condi- 
tion precedent  to  liability  and  the  measure  of  compensation 
due  was  the  value  of  the  property  taken.  Mere  consequential 
damage  to  property,  when  the  property  itself  was  not  taken, 
was  not  recoverable ;  and  much  less  any  damages  resulting  to 
individual  owners,  in  the  way  of  discomfort,  inconvenience, 
loss  of  business,  and  the  like,  as  such  injuries,  inasmuch  as 
they  resulted  only  from  the  exercise  by  another  of  his  legal 
right,  were  damna  absque  injuria.  The  article  156  of  the 
present  constitution,  in  providing  that  'private  property  shall 
not  be  taken  nor  damaged  for  public  purposes  without  ad- 
equate compensation,  etc.,'  only  extended  its  protecting  shield 
over  one  additional  injury  and  required  compensation,  not 
only  for  property  taken,  but  also  for  property  damaged.  As 
in  the  case  of  a  taking  the  measure  of  compensation  is  the 
value  of  the  property  taken,  so  in  the  case  of  damage  the 
measure  of  compensation  is  the  diminution  in  the  value  of 
the  property.  There  is  no  warrant  for  extending  the  liability 
one  whit  beyond  this.  We  are  simply  to  inquire  what  dam- 
age has  been  done  to  the  property ;  i.  e.,  to  its  value  for  rental 
and  sale.  Mere  consequential  injuries  to  the  owners  arising 
from  discomfort,  disturl)ance.  injury  to  business,  and  the  like 
remain,  as  they  were  before,  damna  absque  injuria,  particular 
sacrifices  which  society  lias  the  right  to  inflict  for  the  public 
good.  Such  is  the  view  taken  by  the  supreme  court  of  the 
United  States  in  applying  an  identical  provision  of  the  con- 
stitution of  the  state  of  Illinois.  "We  quote  from  the  opinion: 
'The  jury  were  instructed  that  although  the  occupant  may 
have  found  it  ditTicult  to  haul  coal  out  of  this  lot.  thfTT  did 
not  weigh  upon  tlie  question  as  to  the  value  of  the  lot  iu  the 
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market.'  ....  The  scope  of  the  charge  is  fairly  vindicated 
in  the  following  extract:  'The  real  question  is,  Has  the  value 
of  the  property  to  sell  or  rent  been  diminished  by  the  con- 
struction of  this  viaduct?  It  may  be  that  it  cannot  long  be 
used  for  the  purpose  of  a  coal-yard,  or  for  any  purpose  for 
which  it  has  heretofore  been  used,  but  that  would  not  be  mate- 
rial, if  it  can  be  rented  or  sold  at  as  good  a  price  for  other 
purposes,  ....  except  that  if  the  proof  satisfies  you  that 
any  of  the  permanent  improvements  put  on  this  lot  for  the 
particular  business  carried  on  there  have  been  impaired  in 
value,  and  you  can  from  the  proof  determine  how  much  these 
improvements  are  damaged,  the  plaintiff  would  be  entitled  to 
recover  for  such  damage  to  the  improvements,'  etc.  The  su- 
preme court  fully  approves  this  '*'^*  charge,  which  contains 
much  more  of  similar  import :  Chicago  v.  Taylor,  125  U.  S. 
161,  8  Sup.  Ct.  Rep.  820,  31  L.  ed.  638." 

Section  8  of  article  16  of  the  constitution  of  the  state  of 
Pennsylvania  of  1873  is  as  follows:  "Municipal  and  other 
corporations  and  individuals  invested  with  the  privilege  of 
taking  private  property  for  public  use  shall  make  just  com- 
pensation for  property  taken,  injured,  or  destroyed  by  the 
i'onstruction  or  enlargement  of  their  works,  highways,  or  im- 
provements, which  compensation  shall  be  paid  or  secured  be- 
fore such  taking,  injury,  or  destruction." 

In  Delaware  Co.'s  Appeal,  119  Pa.  159,  13  Atl.  62.  "a  land 
owner  filed  a  bill  to  restrain  the  county  commissioners  from 
the  erection  of  a  new  bridge,  wholly  within  the  lines  of  the 
old  bridge  and  public  roadway.  Held,  that  as  damages  for 
whatever  injuries  were  suffered  were  within  section  8,  article 
16,  of  the  constitution  (Pa.  1873),  and  recoverable  in  an 
action  at  law,  with  sufficient  security  in  the  power  of  munici- 
pal taxation,  the  bill  should  be  dismissed." 

Section  9,  article  3,  constitution  of  West  Virginia  of  1872. 
is  as  follows:  "Private  property  shall  not  be  taken  or  dam- 
aged for  public  use,  without  just  compensation ;  nor  shall 
the  same  be  taken  by  any  company,  incorporated  for  the  pur- 
pose of  internal  improvements  until  just  compensation  shall 
have  been  paid  or  secured  to  be  paid,  to  the  owner " 

In  Spencer  v.  Point  Pleasant  etc.  R.  R.  Co.,  23  W.  Va.  406. 
it  was  held:  "If  a  railroad  company  without  taking  the  land 
damages  it  by  the  construction  of  its  road,  the  owner  of  such 
land  cannot  as  a  matter  of  right  enjoin  said  company  so  pro- 
ceeding with  the  construction  of  its  road  till  such  damages 
are  ascertained,  and  paid;  for  section  9  of  article  3  of  our 
constitution,  while  it  gives  a  right  in  such  case  to  recover  of 
a  railroad  company  such  damages  in  an  action  at  law,  does 
not  give  a  right  to  such  injunction,  as  it  does  not  require 
such  damages  to  be  paid  or  secured  to  be  paid  before  such 
damages  actually  arise  by  the  construction  of  the  road."     See, 
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also,  Ohio  River  R.  R.  Co.  v.  Gibbons,  35  W.  Va.  57,  12  S.  E. 
1093 ;  Ward  v.  Ohio  River  R.  R.  Co.,  35  W.  Va.  481,  14  S.  E. 
^^»  142;  Maxwell  v.  Cent.  Dist.  &  Print.  Tel.  Co.,  51  W.  Va. 
121,  41  S.  E.  125;  Arbenz  v.  Wheeling  &  H.  R.  Co.,  33  W. 
Va.  1,  10  S.  E.  14,  5  L.  R.  A.  371. 

Paragraph  1,  section  3,  article  1,  constitution  of  Georgia  of 
1877,  provides:  "Private  property  shall  not  be  taken,  or  dam- 
aged, for  public  purposes,  without  just  and  adequate  compen- 
sation being  first  paid." 

In  Moore  v.  City  of  Atlanta,  70  Ga.  611,  the  Illinois  ease 
hereinafter  referred  to  was  cited  with  approval,  and  the  court 
further  said:  "But  the  stoppage  of  all  the  improvements  of 
the  city  by  the  stem  writ  of  injunction  is  another  and  vastly 
more  important  question.  Has  he  or  any  other  citizen  the 
right  absolutely  to  stop  the  entire  system  of  grades  of  a  whole 
street,  or  of  two  streets,  because  his  property  will  be  damaged 
if  the  contemplated  improvement,  in  the  judgement  of  the 
authorities,  be  carried  into  effect?  Is  it  not  better  that  one 
man's  property  be  incidentally  damaged  than  that  the  city 
authorities  be  absolutely  prohibited  from  grading  the  streets? 
Is  it  not  more  in  harmony  wuth  all  law  and  reason  that  this 
be  so,  especially  when  whatever  damage  the  one  man  sustains 
the  municipality  will  be  made  to  pay?  It  might  damage  the 
one  man  one  thousand  dollars  to  make  the  contemplated  grade. 
It  might  damage  the  march  of  improvement  in  a  great  and 
growing  city  millions  of  money  not  to  make  it.  It  is  there- 
fore more  equitable — better,  in  every  sense  better — to  pay  the 
one  citizen  his  comparatively  small  damage  than  to  impede 
the  course  of  the  city  at  the  expense  of  millions,  which  the 
one  citizen  could  not,  and  ought  not  to  be  asked  to,  pay.  We 
do  not  mean  to  say  that  in  this  case  the  march  of  improve- 
ment would  be  so  stopped  and  at  such  injury  to  the  city.  But 
the  principle  would  embrace  all  cases  where  the  private  prop- 
erty of  any  one  citizen  would  be  damaged  by  a  contemplated 
i;Tade  of  the  streets  by  him.  He  could  also  arrest  and  enjoin 
the  city,  and  the  result  would  be  disastrous.  An  injunction 
granted  to  one  must,  under  like  circumstances,  be  granted  to 
all  others,  and  the  wheels  of  the  municipal  government,  so  far 
as  improvements  of  streets  is  concerned,  would  be  most  effec- 
tually blocked." 

And  the  writ  of  injunction  to  enjoin  the  municipal  au- 
thorities from  grading  or  changing  the  grade  of  a  street  in 
front  of  the  complainant's  house  on  the  ground  that  the 
grade  had  been  fixed  by  the  citv  some  years  before  was  denied  : 
See,  also,  Fleming  v.  Citv  4««  of  Rome,  130  Ga.  383,  61  S. 
E.  5 ;  Brown  v.  Atlanta  Ry.  Co.,  113  Ga.  476,  39  S.  E.  71. 

Section  17,  article  1,  constitution  of  Texas  of  1876,  is  as 
follows:  "No  person's  property  shall  be  taken,  damaged,  or 
destroyed  for  or  applied  to  public  use  without  adequate  com- 
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pensation  being  made,  unless  by  the  consent  of  such  person; 
and  when  taken,  except  for  the  use  of  the  state,  such  com- 
pensation shall  be  first  made,  or  secured  by  a  deposit  of  money. 

In  Gray  v.  Dallas  Terminal  R.  &  Union  Depot  Co.,  13  Tex. 
Civ.  App.  158,  36  S.  W.  352,  it  was  held:  *'The  appropriation 
by  a  railroad  company  of  a  right  of  way  over  the  streets  of 
a  city  under  a  valid  city  ordinance  granting  such  privilege 
is  not,  as  to  damages  thereby  occasioned  to  abutting  property, 
a  taking  of  such  property  within  the  meaning  of  section  17, 
article  1,  of  the  constitution,  requiring  that  adequate  com- 
pensation to  the  owners  of  property  taken  shall  be  first  made 
or  secured  by  deposit  of  money." 

On  page  165  of  13  Tex.  Civ.  App.,  on  page  355  of  36  S.  W., 
the  court  said:  "This  suit  does  not  involve  a  question  of 
damages,  but  is  based  purely  upon  the  equitable  remedy  by 
injunction,  ....  appellants  denying  the  right  of  appellee  to 
construct  its  railway  along  the  streets  named.  If  appellee  has 
obtained  the  consent  of  the  city  council,  the  owners  of  the 
majority  of  front  feet,  exclusive  of  street  intersections,  being 
willing,  it  has  acquired  the  legal  right  to  construct  and  oper- 
ate its  road,  and  the  question  of  damages  to  an  abutting  prop- 
erty owner  is  one  which  can  be  settled  hereafter.  The  court 
will  not  enjoin  merely  because  some  one  may  be  damaged. 
It  is  well  said  by  Chief  Justice  Fuller,  in  the  Osborne  case, 
above:  'But  where  there  is  no  direct  taking  of  the  estate 
itself,  in  whole  or  in  part,  and  the  injury  complained  of  is 
the  infliction  of  damages  in  respect  to  the  complete  enjoy- 
ment thereof,  a  court  of  equity  must  be  satisfied  that  the 
threatened  damage  is  substantial,  and  the  remedy  at  law 
inadequate  in  effect,  before  restraint  will  be  laid  upon  the 
progress  of  the  public  work.  And  if  the  case-made  discloses 
only  a  legal  right  to  recover  damages,  rather  than  to  com- 
mand compensation,  the  court  will  decline  to  interfere.'  " 
And  the  writ  of  injunction  was  refused. 

Section  13,  article  2,  constitution  of  Illinois  of  1870,  pro- 
vides: "***  "Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation." 

In  the  case  of  Stetson  v.  Chicago  etc.  R.  R.  Co.,  75  111.  74, 
this  provision  was  construed,  wherein  it  said:  "Whatever 
damages,  if  any,  the  complainant  has  suffered,  are  conse- 
(juential,  and  arise  from  the  lawful  use  of  the  adjoining  street, 
in  which  he  has  no  interest  except  an  easement  in  common 
with  the  public.  The  question,  therefore,  of  most  importance 
is  whether  equity  will  assume  to  enjoin  the  use  of  the  railroad 
upon  the  street  until  the  land  owner's  damages  shall  have  been 
assessed  and  paid  under  the  eminent  domain  law,  or  will 
be  remitted  to  his  remedy  at  law Manifestly,  all  pro- 
ceedings for  the  condenmation  of  private  property  for  public 
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use  are  at  law,  and  accordingly  the  General  Assembly  has  pro- 
vided by  general  law  how  such  proceedings  shall  be  com- 
menced and  conducted:  Eminent  Domain  Act  of  1872.  The 
mode  of  procedure  is  definitely  pointed  out.  Where  the  right 
to  take  private  property  for  the  construction  of  any  railroad 
or  other  public  use  or  which  may  damage  property  not  actu- 
ally taken  has  been  conferred  upon  any  corporate  authority, 
and  such  corporation  cannot  agree  with  the  owner  as  to  such 
just  compensation,  it  is  made  the  duty  of  the  party  authorized 
to  take  or  damage  such  property  to  file  a  petition  describing 
the  property  and  asking  to  have  the  compensation  assessed. 
What  construction  shall  be  given  to  the  words  in  this  act, 
'which  may  damage  property  not  actually  taken,'  involves 
some  difificulty,  unless  they  are  understood  to  refer  to  con- 
tiguous lands  of  the  same  owner  not  actually  taken.  A  por- 
tion of  the  land  having  been  taken,  the  remainder  may  be 
<lamaged  in  consequence  of  the  taking.  Where  the  party,  seek- 
ing to  make  the  condemnation  has  not  embraced  all  of  the 
owner's  contiguous  lands  not  actually  taken,  but  damaged, 
the  owner  may  file  a  petition  in  the  nature  of  a  cross-petition, 
and  have  his  damages  for  land  not  actuallv  taken  assessed  in 
the  same  proceeding:  Mix  v.  L.  B.  M.  R.  R.  Co.,  67  111.  319. 
It  must  be  in  this  sense  the  word  'damaged'  is  employed  in 
the  act  to  provide  for  the  exercise  of  the  right  of  eminent 
domain.  The  damages  are  direct  and  physical  and  result  from 
taking  a  portion  of  the  land.  But  where  no  portion  of  the 
land  is  taken,  and  the  damages  suffered  are  consequential, 
by  reason  of  what  the  corporation  does  upon  its  own  land 
or  that  of  another,  it  does  not  seem  there  is  any  warrant  for 
instituting  proceedings  for  the  ascertaining  of  such  damages. 
^**^  In  the  case  at  bar,  one  allegation  in  the  bill  is,  the  com- 
pany denies  the  owner  of  the  adjacent  land  has  sustained  any 
damage,  and  it  seems  absurd  the  company  shall  be  required 
to  file  a  petition  alleging  the  owner  has  sustained  damage. 
Without  such  allegation,  what  would  there  be  to  try?  No 
land  is  sought  to  be  condemned,  and  the  company  contest  the 
fact  of  consequential  damages.  Where  land  itself  is  taken,  it 
is  always  of  some  value,  and  that  gives  the  court  jurisdiction 
of  the  cause.  It  would  be  a  singular  proceeding  if  the  cor- 
poration should  file  a  petition  alleging  the  owner  of  land  in 
proximity  to  a  public  improvement  had  sustained  no  damage, 
and  ask  the  court  to  adjudicate  upon  it."  And  after  an 
exhaustive  discussion  of  the  question,  the  court  held  that  there 
was  no  ground  for  the  invoking  of  the  jurisdiction  of  a  court 
of  equity,  and  an  injunction  was  denied :  See,  also,  D.  ]\I. 
Osborne "&  Co.  v.  Missouri  Pac.  Rv.  Co.,  147  U.  S.  253,  13  Sup. 
Ct.  Rep.  299,  37  L.  ed.  155.  37  Fed.  830;  and  Horse  Ry.  Co. 
v.  Cable  Tramway  Co.  of  Omaha  (C.  C),  32  Fed.  730. 
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The  only  cases  cited  holding  to  the  contrary  are  as  follows: 
Montgomery  v.  Lemle,  121  Ala.  609,  25  South.  919 ;  Brown  v. 
Seattle,  5  Wash.  35,  31  Pac.  313,  82  Pac.  211,  18  L.  R.  A.  161 ; 
Donovan  v.  Allert,  11  N.  D.  289.  95  Am.  St.  Rep.  720,  91 
N.  W.  441,  58  L.  R.  A.  775 ;  Searle  v.  Citv  of  Lead,  10  S.  D. 
312,  73  N.  W.  101.  39  L.  R.  A.  345;  ^IcElroy  v.  Kansas  City 
(C.  C),  21  Fed.  257. 

Section  7,  article  14,  constitution  of  Alabama  of  1875,  which 
was  in  force  at  the  time  when  said  action  arose,  provides: 
"Municipal  and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use 
shall  make  just  compensation  for  the  property  taken,  injured, 
or  destroyed  by  the  construction  or  enlargement  of  its  works, 
highways,  or  improvements,  which  compensation  shall  be  paid 
before  such  taking,  injury  or  destruction." 

We  are  unable  to  see  how  a  decision  holding  an  injunction 
may  be  granted  to  prevent  a  municipality  from  changing  the 
grade  of  a  street  until  the  injury  to  the  abutting  owner  has 
first  been  assessed  and  paid  to  such  owner,  based  on  the  fore- 
going constitutional  "^^'^  provision,  would  be  in  point  in  the 
consideration  of  such  a  question  in  this  state. 

Section  16,  article  1,  of  the  constitution  of  the  state  of 
Washington  of  1889,  provides:  "No  private  property  shall  be 
taken  or  damaged  for  public  or  private  use  without  just  com- 
pensation having  been  first  made,  or  paid  into  court  for  the 
owner." 

Section  13,  article  6,  constitution  of  South  Dakota  of  1889, 
provides:  "Private  property  shall  not  be  taken  for  public 
use,  or  damaged,  without  just  compensation  as  determined  by 
a  jury,  which  shall  be  paid  as  soon  as  it  can  be  ascertained 
and  before  possession  is  taken.  No  benefit  which  may  accrue 
to  the  owner  as  a  result  of  an  improvement  made  by  any 
private  corporation  shall  be  <K)nsidered  in  fixing  the  compen- 
sation for  property  taken  or  damaged." 

Section  14,  article  1,  constitution  of  North  Dakota  of  1889, 
is  the  same  as  section  13,  article  6,  constitution  of  South 
Dakota,  supra. 

It  will  be  observed  that  the  provisions  of  the  constitutions  of 
North  and  South  Dakota  and  the  state  of  Washington,  as  above 
set  out,  are  different  from  that  of  Oklahoma,  Missouri  and 
Colorado.  However,  the  supreme  courts  of  Louisiana,  Georgia 
and  Pennsylvania,  with  constitutional  provisions  fully  as 
strong,  by  unanimous  decisions,  have  held  that  the  provision 
requiring  compensation  to  be  first  paid  to  the  owner  does  not 
include  consequential  damages.  It  is  further  to  be  considered 
that  in  the  Washington  case,  Brown  v.  City  of  Seattle.  5  Wash. 
35,  32  Pac.  214,  18  L.  R.  A.  161.  the  opinion  was  not  deliv.Tcd 
by  a  unanimous  court,  only  three  jnd'jres.  to  wit.  Stiles.  ,\u(lers. 
aud  Dunbar,  sustaining  the  majority  opinion;  Judges  Scott 
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and  Hoyt  dissenting.  The  Washington  and  South  Dakota 
cases  were  actions  to  enjoin  the  city  from  changing  the  grade 
of  streets  and  the  North  Dakota  case  to  prevent  a  telephone 
company  from  using  a  certain  street  under  a  franchise  until 
the  constitutional  requirement  in  regard  to  compensation  for 
damaging  property  for  public  use  had  been  complied  with. 
In  the  North  Dakota  case  the  court  said:  "This  brings  us  to 
the  real  question  in  this  ease :  To  what  public  purpose  were 
the  streets  originally  dedicated?  Is  the  use  of  "**"*  the  street 
for  telephone  posts  and  wires  within  the  purposes  of  the  orig- 
inal dedication  to  the  public  by  the  original  proprietors  1  The 
primary  use  of  a  street  or  highway  is  confined  to  travel  or 
transportation.  Whatever  the  means  used,  the  object  to  be 
attained  is  passage  over  the  territory  embraced  within  the 
limits  of  the  street.  Whether  as  a  pedestrian,  or  on  a  bicycle. 
or  in  a  vehicle  drawn  by  horses  or  other  animals,  or  in  a  vehicle 
propelled  by  electricity,  or  in  a  car  drawn  by  horses  or  moved 
by  electricity,  the  object  to  be  gained  is  moving  from  place 
to  place.  The  same  idea  is  expressed  by  courts  and  text- 
writers,  that  'motion  is  the  primary  idea  of  the  use  of  the 
street.'  The  defendants  claim  that  the  use  of  the  street  for 
telephone  poles  is  within  the  use  contemplated,  as  it  facili- 
tates the  transmission  of  intelligence,  and  makes  intercommuni- 
cation between  persons  possible  without  the  use  of  the  street, 
and  thus  lessens  travel  by  persons  on  the  streets,  and  thereby 
renders  travel  thereon  free  from  the  annoyance  and  incon- 
venience of  crowded  streets.  There  is  force  in  the  contention, 
and  several  courts  have  adopted  the  view  that  the  use  of  poles 
for  such  purposes  is  within  the  purpose  of  the  original  dedi- 
cation, and  therefore  not  a  new  use  nor  an  additional  burden 
on  the  street,  because  such  use  pertains  to  travel  on  the  street. 
That  it  lessens  travel  on  the  street  is  admitted.  That,  how- 
ever, is  hardly  the  test.  The  question  is :  Does  it  lessen  travel 
on  the  street  by  such  means  as  cause  a  permanent  obstruction 
of  the  street  for  a  purpose  not  within  the  original  dedication  ; 
The  plaintiff  is  entitled  to  free  access  to  his  house,  and  to  light 
and  air  for  his  house,  without  obstruction.  If,  for  any  public 
purpose  inconsistent  with  the  grant  to  the  public  of  the  use  of 
the  street,  the  street  is  obstructed  in  front  of  his  lot  abutting 
on  such  street,  such  use  entitled  him  to  compensation.  If 
within  the  original  purpose,  and  he  is  deprived  of  light  or  air, 
he  is  not  entitled  to  relief  or  to  compensation.  The  city  had 
the  right  to  authorize  the  defendant  to  construct  a  telephone 
system  in  the  manner  described,  if  it  did  not  infringe  upon 
any  of  the  property  rights  of  the  plaintiff  to  the  street  by 
virtue  of  his  ownership  of  the  lot.  Neither  the  city  council 
nor  the  legislature  could  deprive  the  plaintiff  of  compensation 
for  his  property  rights  in  such  lot.  if  the  telephone  poles  set 
tbcreon  are  not  a  use  of  the  street  within  the  purposes  for 
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which  the  easement  was  originally  conveyed  to  the  public. 
The  legislature  cannot  deprive  the  plaintiff  of  his  property 
rights  without  his  consent  and  without  compensation.  The 
constitution  prohibits  such  taking  or  damaging  of  his  prop- 
erty, even  "^^^  for  public  purposes,  without  first  procuring 
his  consent  or  first  compensating  him.  The  legislature  may 
authorize  the  use  of  the  easement  of  the  public  in  the  street, 
but  not  to  the  damage  of  the  owners  of  real  estate  fronting 
on  such  street,  unless  condemnation  or  consent  or  compen- 
sation is  first  made  or  given.  The  streets  of  said  city  were 
given  to  the  public  for  public  use." 

From  this  reasoning  it  does  not  follow  that  an  injunction 
would  have  been  sustained  by  that  court  against  a  municipal 
corporation  when  changing  the  grade  of  street  in  making  a 
street  improvement  in  the  lawful  exercise  of  its  municipal 
power. 

Whilst  the  first  clause  of  section  24,  article  2,  supra,  pro- 
vides that  private  property  shall  not  be  taken  or  damaged 
without  just  compensation,  an  accompanying  clause  in  the 
same  section  provides  that,  until  compensation  shall  be  paid 
to  the  owner  or  into  court  for  the  owner,  the  property  of  the 
owner  shall  not  be  disturbed  or  the  proprietary  rights  of 
the  owner  devested.  Does  this  latter  clause  require  com- 
pensation to  be  paid  to  the  owner  or  into  the  court  for  the 
owner  where  the  damages  are  merely  consequential?  The 
word  "disturb,"  according  to  Mr.  Webster,  means  "to  inter- 
rupt a  settled  state  of,"  and  according  to  the  same  authority 
"proprietary"  means  "belonging  or  pertaining  to  a  propri- 
etor, considered  as  property,  owned";  and  the  words  "the 
property  shall  not  be  disturbed  or  the  proprietary  rights  of 
the  owner  devested"  seem  to  mean  that  possession  thereof 
shall  not  be  taken,  nor  his  property  taken,  nor  shall  the  title 
thereof  be  devested,  until  compensation  therefor  has  been 
first  paid  to  the  owner  or  into  court  for  the  owner.  This  was 
the  controlling  construction  in  the  state  of  Missouri  at  the 
time  of  the  adoption  of  this  clause  in  the  Oklahoma  con- 
stitution, and  when  there  was  no  such  provision  in  force 
in  any  other  state  where  a  contrary  construction  prevailed, 
that  of  the  highest  court  of  Missouri  should  be  especially 
persuasive. 

All  the  courts  seem  to  hold  that,  under  such  constitutional 
provisions,  conseciuential  damages  arising  from  the  change 
of  an  established  grade  may  be  recovered  by  the  abutting 
owner:  See.  also,  Sess.  Laws  1907-08,  art.  1,  c.  10,  sec.  1, 
and  Wils.  -*««  Rev.  &  Ann.  Stats.  1903.  sec.  443.  The  only 
difi'erence  seems  to  be  as  to  whether  same  shall  be  ascer- 
tained in  an  eminent  domain  proceeding  or  in  an  action  at 
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law  for  damages.  The  majority  of  the  courts  having  passed 
on  the  question  appear  to  hold  the  latter. 

The  first  legislature  of  the  state  after  its  erection  passed 
an  act  entitledj  "An  act  amending  section  28  of  article  9  of 
chapter  17  of  the  Statutes  of  Oklahoma,  1893,  and  regulating 
the  method  of  procedure  in  the  condemnation  of  private 
property  for  both  public  and  private  use":  Sess.  Laws  1907- 
08,  art.  1,  c.  20,  pp.  258,  261.  Neither  the  eminent  domain 
act  as  brought  over  from  the  territory  of  Oklahoma  nor  as 
thus  amended  provides  for  the  assessment  of  consequential 
damages  in  the  case  of  public  improvements  made  by  a 
municipality.  This  evident  legislative  construction  of  section 
24  of  article  2  accords  with  that  placed  on  the  similar  pro- 
vision of  the  Missouri  constitution  by  the  supreme  court  of 
that  state.  Consequential  damages  would  be  difficult  to  as- 
certain before  the  improvement  had  been  made.  This  is  one 
of  the  reasons  given  by  many  of  the  courts  as  to  why  it 
was  not  intended  by  the  constitution  and  statute  makers  that 
provisions  providing  for  compensation  first  to  be  made  for 
the  taking  or  damaging  of  property  by  virtue  of  eminent 
domain  proceedings  did  not  include  consequential  damages, 
and  we  agree  with  the  supreme  court  of  IMissouri,  in  Clemens 
V.  Connecticut  Mut.  Life  Ins.  Co.,  184  Mo.  46,  105  Am.  St. 
Eep.  526,  82  S.  W.  1,  67  L.  R.  A.  362,  in  holding  that  where 
the  property  of  the  citizen  is  not  taken  and  his  proprietary 
right  not  disturbed,  but  the  damage  to  his  property  is  purely 
conseciucntial,  he  is  not  entitled  to  have  same  ascertained 
and  paid  before  the  proposed  public  work  is  done,  and  is  not 
entitled  to  have  the  work  done  in  pursuance  of  valid  mu- 
nicipal and  legislative  authority  enjoined,  but  his  remedy 
is  one  at  law  for  damages. 

As  to  whether  this  rule  will  be  extended  to  cases  where 
the  consequential  damages  may  be  occasioned  other  than 
through  municipal  agencies,  not  being  involved  in  this  case, 
is  not  determined. 

The  judgment  of  the  lower  court  is  affirmed. 

All  the  justices  concur. 


The  Poicer  to  Improve  Streets,  like  other  legislative  powers,  is  a  con- 
tinuing one,  and  the  municipal  authorities  are  the  exclusive  judges 
of  the  necessity  and  propriety  of  its  exercise:  Chicago  etc.  E.  R. 
Co.  V.  Quincy,  136  111.  563,  29  Am.  St.  Rep.  334.  As  to  the  nonlia- 
bility of  a  nninicipal  corporation  for  consequential  damages  to  abut- 
ting land  owners,  arising  from  grading  or  changing  the  grade  of  its 
streetvS,  see  note  to  O'Brien  v.  Philadelphia,  30  Am.  St.  Rep.  83-5; 
Leipor  v.  City  and  County  of  Denver,  36  Colo.  110,  118  Am.  St.  Rep. 
lul.  For  municipal  liability  in  such  cases,  see  Less  v.  City  of  Butte, 
28  Mont.  27,  98  Am.  St.  Rep.  545. 

I njunrtion  Against  Change  of  Grade:  See  Clemens  v.  Connecticut  etc. 
liio.   Co.,  184  Mo,  46,  105  Am.  St.  Eep.  HtQ;   Town   of  JS'ew  Decatur 
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V.  Scharfenberg,  147  Ala.  367,  119  Am.  St.  Rep.  81.  That  an  action 
for  damages  after  the  completion  of  the  improvement  is  the  proper 
remedy  of  one  whose  property  is  subjected  merely  to  consequential 
damages,  see  Clemens  T.  Connecticut  etc.  Ins.  Co.,  184  Mo.  46,  105 
Am.  St.  Rep.  526. 


ALLISON  V.  BRYAN. 

[26  Okl.  520,  109  Pac.  934.] 

DISMISSAIj — Mistake  in  Docketing  Case. — In  the  absence  of 
a  showing  of  prejudice,  a  petition  filed  in  the  office  of  the  clerk  of 
the  district  court,  the  object  and  purpose  of  the  action  being  to 
secure  the  right  of  visitation  on  the  part  of  a  parent  deprived  of 
the  custody  of  a  child,  will  not  be  dismissed  because  entitled  in,  and 
by  the  clerk  given,  the  same  docket  number  as  a  former  case  between 
the  same  parties,  which  had  been  finally  closed  in  that  court,  (p. 
991.) 

PARENT  AND  CHILD— Custody — Jurisdiction  of  Court, — The 

district  court  is  a  court  of  general  jurisdiction  in  which  jurisdiction 
of  actions  both  legal  and  equitable  is  vested,  and  in  the  exercise  of 
its  equity  iiowers  it  has  jurisdiction  to  entertain,  hear  and  determine 
the  question  of  the  right  of  visitation  on  the  part  of  a  parent  denied 
the  custody  of  a  child,      (p.  991.) 

PLEADING — Failure  to  File  Reply— Waiver. — Where  a  defend- 
ant voluntarily  goes  to  trial  without  a  reply  being  filed  to  the  answer 
when  he  is  not  bound  to  do  so,  he  is  thereby  held  to  have  waived 
it,  and  is  regarded  as  consenting  to  go  to  the  proof  of  the  answer, 
as  if  it  were  denied,     (p.  992.) 

APPEAL — Failure  to  Urge  Error — ^Waiver. — It  is'  essential  that 
all  points  upon  which  counsel  rely  for  a  reversal  of  a  cause  be  made 
in  the  brief  and  properly  made;  if  not  so  made  they  are  waived.  It 
is  not  enough  to  assert  in  general  terms  that  a  ruling  of  the  trial  court 
is  wrong;  a  fair  effort  must  be  made  to  prove  that  it  is  wrong,  or  the 
point  will  not  be  considered  as  having  been  made.      (p.  993.) 

ILLEGITIMATES — Mother's  Right  to  Custody. — At  common 
law,  so  long  as  the  mother  of  an  illegitimate  child  was  living,  she 
was  entitled  to  its  custody  as  against  all  the  world.  (By  the  editor.) 
(p.  993.) 

ILLEGITIMATES — Adoption — Necessity  of  Consent  of  Mother. 
Under  section  4900,  Compiled  L<aws  of  Oklahoma  of  1909,  the  mother 
of  an  illegitimate,  unmarried  minor  child  is  entitled  to  its  custody, 
service,  and  earnings,  and  under  section  4919,  such  child  cannot  be 
adopted  without  her  consent,  if  she  be  living  and  has  not  forfeited  her 
rights  therein,  and  an  adoption  sought  to  be  made  without  her  consent 
Is  not  valid  as  to  her,  notwithstanding  the  consent  of  the  father  of 
the  child,  who,  acting  under  section  4931,  had  previously  receiveil  the 
child  into  his  home  and  in  a  lawful  manner  effected  its  legitimation, 
(pp.  993,  995.) 

ILLEGITIMATES — Effect  of  Legitimation  on  Mother's  Rights. 
All  rights  on  the  jKut  of  the  mother  of  an  illegitimate  ciiihl.  con- 
fistont  with  its  best  interests,  are  not  lost  in  the  mere  exercise  by  the 
lather  of  his  right  of  legitimation.      (By  the  editor.)      (p.  990.) 

ILLEGITIMATES — Legitimation  by  Father — Visitation  by 
Mother. — The  mother  of  an  illegitimate,  unmarried  minor  ehila   whicii 
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has  been  legitimated  by  its  father  under  the  provisions  of  section 
4931  of  the  Compiled  Laws  of  Oklahoma  of  1909,  does  not  by  reason 
of  such  legitimation,  whore  same  will  not  conflict  with  the  best  in- 
terests of  the  child,  forfeit  the  right  to  visit  the  child  or  to  have 
it  visit  her,  and  failure  and  neglect  without  suflScient  cause  on  the 
part  of  the  father  to  observe  a  valid  order  of  a  court  enforcing  such 
right  is  punishable  as  a  contempt,  and  in  such  a  case  it  is  no  defense 
that  his  wife  objected  or  refused  to  consent  to  his  obedience  to  the 
same.     (pp.  1001,  1002.) 

(Syllabi  by  the  court  except  when  stated  to  be  by  the  editor.) 

Consolidated  actions  by  Anna  Bryan  against  Kenner  Whit- 
taker  Allison,  Sr.  The  plaintiff  obtained  judgments  and  the 
defendant  brought  error. 

Milton  Brown  and  Flynn,  Ames  &  Chambers,  for  the  plain- 
tiff in  error. 

J.  B.  Dudley  and  Giddings  &  Giddings,  for  the  defendant 

in  error. 

^2*  DUNN,  C.  J.  Plaintiff  in  error  has  appealed  to  this 
court  two  cases  in  which  judgments  have  been  rendered 
against  him  in  the  district  court  of  Cleveland  county.  As 
they  are  closely  associated,  they  have  been  consolidated  and 
will  be  considered  together.  The  primary  facts  out  of  which 
they  grow  are  set  forth  and  considered  in  the  case  of  Allison 
V.  iSryan,  21  Old.  557,  97  Pac.  282,  18  L.  R.  A.,  N.  S.,  931, 
17  Ann.  Cas.  468,  an  opinion  of  this  court  delivered  June 
25,  1908,  and  they  will  not  be  reviewed  here  further  than 
is  necessary  to  state  the  subsequent  acts  out  of  which  the 
controversies  in  these  cases  arose. 

Under  the  judgment  rendered  in  the  opinion  mentioned, 
exclusive  custody  of  the  child  involved  (a  boy  of  tender 
years)  was  taken  by  Kenner  Whittaker  Allison,  Sr.  No  pro- 
vision or  arrangement  was  entered  into  between  him  and  the 
child's  mother  to  permit  her  to  visit  it,  and  on  August  10, 
1909,  she  filed,  as  plaintiff,  her  petition  in  the  district  court 
of  Cleveland  county,  the  home  of  plaintiff  in  error,  in  which 
she  charged  him,  as  defendant,  with  ^^^  having  had  the  sole 
custody  of  the  child  since  the  first  day  of  October,  1908,  and 
that  she  had  never  had  it  in  her  possession  since  that  time, 
nor  had  she  been  permitted  to  see  it  or  exercise  any  rights 
of  a  mother  over  it  for  a  period  of  eleven  months.  That 
she  had  applied  to  the  defendant  for  permission  to  see  her 
said  child,  which  was  being  gradually  estranged  from  her, 
and  that  owing  to  its  tender  years,  she  would  soon  pass  from 
its  memory  and  become  unto  it  as  a  stranger.  That  she  had 
a  deep  affection  for  her  offspring  and  a  longing  for  per- 
mission to  see  and  commune  with  it,  but  that  unless  the 
court  made  an  order  requiring  defendant  to  produce  the 
<5hild  and  to  permit  her  to  visit  and  enjoy  its  society,  de- 
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fendant  would  continue  to  refuse  it.  She  then  prayed  the 
court  to  make  an  order  requiring  defendant  to  prgduce  the 
child,  and  to  make  an  order  for  such  temporary  custody  as 
might  be  just  and  proper.  This  petition  was  by  the  clerk 
of  the  district  court  given  the  same  number  as  that  of  the 
former  case  above  referred  to,  which  likewise  arose  in  that 
court.  Defendant  filed  a  motion  to  strike  the  petition  from 
the  files,  for  the  reason  that  the  former  case  had  been  finally 
concluded  by  the  judgment  of  this  court,  and  for  the  fur- 
ther reason  that  plaintiff  was  in  contempt  by  having  unlaw- 
fulh'  kidnaped  and  removed  from  the  jurisdiction  of  both 
courts  the  child  in  question,  after  the  rendition  of  judgment 
by  the  supreme  court,  and  had  taken  no  steps  whatever  to 
exonerate  herself  from  the  contempt  involved.  This  motion 
was  by  the  court  overruled. 

Thereafter,  and  on  September  21,  1909,  an  answer  was  filed 
in  which  the  defendant  admitted  that  plaintiff  was  the  mother 
of  the  child,  and  set  up  that  he  had  the  exclusive  custody 
under  the  judgment  and  decree  of  that  court,  based  on  the 
facts  and  judgment  directed  and  handed  down  by  the  su- 
jireme  court ;  that  the  plaintiff  was  in  contempt  of  both 
vourts  of  which  she  had  not  purged  herself,  and  that  the  best 
interests  of  the  child  required  the  exclusive  custody  and  con- 
trol of  the  defendant  over  it.  and  required  that  it  be  not 
disturbed,  and  that  the  court  had  no  jurisdiction  to  grant 
the  relief  prayed  for. 

^^^  A  trial  was  had  on  this  petition  and  answer  without 
ii  reply,  and  the  court,  after  hearing  the  evidence  and  con- 
sidering the  same,  rendered  judgment  requiring  defendant 
to  produce  the  said  child  on  the  first  and  third  Sundays  in 
each  and  every  month  thereafter  at  the  town  of  Norman, 
Cleveland  county,  and  deliver  the  child  to  its  mother  for 
a  period  of  from  9  o  'clock  A.  M.  until  3  :30  P.  M.  on  each 
of  said  Sundays,  in  order  that  the  said  mother  might  have 
the  privilege  of  seeing  the  child  alone  and  in  the  absence  of 
any  other  person.  It  was  further  provided  that  said  mother 
should  not  remove  the  said  child  from  the  town,  and  in  no 
wise  attempt  to  prejudice  the  child  against  its  father  or  his 
wife.  Frx)m  this  judgment,  proceedings  in  error  have  been 
duly  prosecuted  to  this  court. 

After  the  judgment  in  the  foregoing  case  had  been  entered, 
and  during  the  time  it  was  in  force,  defendant  ignored  the 
same,  and  on  the  fifth  day  of  October,  1909,  plaintiff  filed 
her  affidavit  in  the  district  court  of  Cleveland  county,  in 
which  she  recited  the  judgment,  and  that  at  the  appointed 
time  and  on  the  day  set  she  was  present  for  the  purpose  of 
t-njoying  the  society  of  her  child  under  the  order  made,  but 
that  the  defendant,  in  violation  and  in  contempt  of  the  order 
of  the   court,   failed   and   refused   to   produce   said   child   or 
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cause  the  same  to  be  produced  at  Norman,  but  willfullj^  kept 
said  child  away  from  said  town  of  Norman,  and  from  de- 
fendant. Whereupon  the  court  made  an  order  requiring- 
defendant  to  appear  on  the  eighth  day  of  November,  1909, 
at  the  courthouse  in  Norman  and  show  cause  why  he  should 
not  be  punished  for  contempt  for  a  violation  of  said  order. 
The  defendant  for  his  answer  set  up  that  the  court  had  no 
jurisdiction  to  make  the  order  dated  September  21,  1909, 
for  the  several  reasons  set  forth  therein.  Second,  he  denied 
that  he  had  willfully  violated  the  previous  order  of  the  court. 
l)ecause  of  the  fact  that  circumstances  under  which  he  had 
been  situated  since  it  had  been  rendered  made  it  practically 
impossible  to  comply  therewith.  Thereafter  a  change  of 
judge  was  asked  for  and  allowed,  and  on  a  hearing  the  court 
entered  judgment  ^^'*  against  defendant,  assessing  a  fine  in 
the  sum  of  one  dollar  and  the  costs  of  said  proceeding. 

It  is  first  contended  that  the  court  was  without  jurisdic- 
tion to  entertain  this  action,  for  the  reason  that  the  petition 
filed  was  by  the  clerk  given  the  same  number  as  the  old  case 
which  had  been  finally  closed.  In  the  case  of  Holt  v.  Holt, 
23  Okl.  639,  102  Pac.  187,  the  converse  of  this  proposition 
was  presented;  the  contention  in  that  case  being  that  the 
petition  should  have  been  filed  in  the  original  action,  but 
that  the  clerk,  although  it  was  entitled  as  in  the  original 
case,  had  given  it  a  separate  number  and  filed  it  as  an 
original  case.  This  court  held  that  this  fact  would  not  devest 
the  court  of  jurisdiction  to  try  the  same,  although  the  stat- 
ute was  susceptible  to  the  construction  contended  for,  as 
there  was  no  prejudice  shown  to  have  occurred  to  the  adverse 
party,  and,  in  our  judgment,  the  same  rule  is  entirely  applic- 
able in  the  case  at  bar.  We  cannot  see  that  had  the  petition 
been  entitled  differently,  and  filed  as  an  original  action,  the 
issue  presented  would  have  been  different,  nor  can  we  see 
that  the  trial  or  the  rights  of  the  parties  were  in  any  way 
affected  by  the  fact  that  it  was  filed  or  sought  to  be  filed 
in  the  old  case,  which  had  been  finally  terminated.  There 
being  no  prejudice,  there  was  no  error. 

The  next  question  which  is  presented  is  that  the  court, 
independent  of  this  fact,  is  without  jurisdiction  to  entertain 
the  case  and  grant  the  relief  demanded.  The  action  which 
was  here  brought,  as  is  noted,  was  for  the  purpose  of  re- 
(luiring  the  defendant,  who  had  effected  the  legitimation  of 
this  child  (Allison  v.  Bryan,  21  Okl.  557,  97  Pac.  282,  18 
L.  R.  A.,  N.  S.,  931),  to  permit  its  natural  mother  to  visit 
and  have  access  to  it.  The  district  court  is  a  court  of  gen- 
eral jurisdiction  in  which  jurisdiction  of  actions,  both  legal 
and  equitable,  is  vested,  and  in  the  exercise  of  its  equity 
powers  it  would  have  jurisdiction  to  entertain,  hear  and  de- 
termine the  questions  presented  in  this  case.     It  is  held  in 
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the  <?ase  of  Rossell  v.  Rossell,  64  N.  J.  Eq.  21,  53  Atl.  821, 
that:  "Under  proceedings  invoking  the  general  power  of 
the  chancellor  over  the  affairs  of  infants  and  their  custody 
during  minority,  ^^'^  ....  the  chancellor  may,  by  decree  or 
■order,  award  the  custody  of  an  infant  child  of  parents  living 
in  a  state  of  separation  without  being  divorced,  to  one  of 
them,  and  incidentally  provide  for  the  access  of  the  other 
parent  to  the  child  under  proper  restrictions." 

The  supreme  court  of  Arkansas,  in  the  case  of  State  v. 
Orisby,  38  Ark.  406,  says:  "The  jurisdiction  of  a  court  of 
chancery  extends  to  the  care  of  the  person  of  an  infant  so 
far  as  necessary  for  his  protection  and  education ;  and  when- 
ever it  appears  that  a  father  is  guilty  of  gross  ill-treatment 
or  cruelty  toward  his  infant  children^^  or  that  he  is  in  con- 
stant habits  of  drunkenness  and  blasphemy,  or  low  and 
gross  debauchery,  or  that  he  professes  atheistical  or  irreligious 
principles,  or  that  his  domestic  relations  are  such  as  tend  to 
the  corruption  and  contamination  of  his  children,  or  that 
he  otherwise  acts  injuriously  to  their  morals  or  interest,  in 
every  such  case  a  court  of  chancery  will  interfere  and  de- 
prive him  of  their  custody  and  appoint  them  a  suitable 
guardian  to  take  care  of  them  and  superintend  their  educa- 
tion ;  and  this  jurisdiction  is  not  taken  away  by  the  like  power 
conferred  by  statute  on  the  probate  court."  To  the  same 
effect,  see  Bowles  v.  Dixon,  32  Ark.  92 ;  In  re  Lundergan 
(Sup.),  8  N.  Y.  Supp.  924;  Commonwealth  v.  Strickland,  27 
Pa.  Super.  Ct.  309 ;  State  v.  Baird,  21  N.  J.  Eq.  384. 

Nor  is  it  true,  as  contended,  that  the  failure  to  reply  to 
the  answer  in  the  case  admitted  the  allegations  thereof,  and 
thereby  concluded  the  plaintiff  as  to  the  jurisdiction  of  the 
court.  The  case  went  to  trial  and  was  tried  in  all  respects 
as  if  a  reply  had  been  filed,  and  the  rule  is  that  where  a 
defendant  voluntarily  goes  to  trial  without  a  reply  when 
he  is  not  bound  to  do  so,  he  is  thereby  held  to  have  waived  it, 
and  is  regarded  as  consenting  to  go  to  the  proof  of  the 
answer,  as  if  it  were  denied :  Holt  v.  Holt,  23  Okl.  639,  1U2 
Pac.  187. 

The  defense  set  up  in  the  motion  and  answer  that  plain- 
tiff could  not  be  heard  in  this  action,  because  of  her  alletred 
contempt,  is  waived  by  counsel  not  insisting  thereon  and  urg- 
ing it  in  their  brief.  It  is  not  claimed  that  any  proceeding's 
have  been  taken  °-**  against  her  or  judgment  had  there- 
for, nor  is  there  any  argument  or  citation  contained  in 
the  brief  insisting  thereon,  and  the  same,  if  possessing  any 
merit,  is  considered  waived.  The  rule  in  such  cases  being 
stated  by  Judge  Elliott,  in  his  work  on  Appellate  Procedure 
(sections  444,  445),  as  follows:  "It  is  essential  that  all  points 
be  made  in  the  brief,  and  properly  made ;  if  not  so  made 
they  are  waived It  is  not  enough  to  assert  in  gen- 
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eral  terms  that  a  ruling  of  the  trial  court  is  wrong;  a  fair 
effort  must  be  made  to  prove  that  it  is  wrong  or  the  point 
will  not  be  considered  as  having  been  made.  Counsel  can- 
not make  a  point  in  an  appellate  tribunal  by  a  naked  gen- 
eral assertion,  for  such  an  assertion  will  not  be  heeded. 
....  But,  in  order  to  secure  so  much  as  notice  of  the 
point  stated,  they  must  support  it  by  a  fair  effort,  adducing 
arguments,  and,  if  they  can,  citing  authorities.  A  bare 
designation  of  a  ruling  as  erroneous,  without  discussion, 
is  not  sufficient  to  entitle  counsel  to  successfully  insist  that 
he  has  made  a  point." 

We  now  come  to  the  consideration  of  the  merits  of  the 
case.  To  defeat  the  claim  of  right  in  the  plaintiff  to  be 
permitted  to  have  the  right  of  visitation  and  to  be  per- 
mitted at  reasonable  intervals  to  enjoy  the  society  and  to 
see  and  be  with  her  child,  aside  from  contending  that  it 
was  against  the  best  interests  of  the  child,  defendant  relies 
upon  an  alleged  adoption  which  it  is  contended  took  place 
on  the  eighth  day  of  December,  1905,  in  the  probate  court 
of  Cleveland  county,  wherein  the  defendant  and  his  wife 
joined  in  a  decree  of  adoption,  thereby  making  the  said 
child,  in  addition  to  being  legitimated,  the  child  of  himself 
and  wife  by  adoption.  And  it  is  argued  that  by  reason 
of  the  fact  that  the  defendant  had  legitimated  the  child,  it 
was  no  longer  illegitimate,  and  that  being  its  legitimate 
father  by  virtue  thereof,  he  had  the  power  and  the  right  to 
give  consent  to  its  adoption  by  himself  and  wife.  Thi.s 
claim,  in  our  judgment,  cannot  be  sustained.  At  common 
law,  so  long  as  the  mother  of  an  illegitimate  child  was 
living,  she  was  entitled  to  its  custody  as  against  all  the 
world:  Inhabitants  of  Petersham  v.  Inhabitants  of  Dana, 
12  Mass.  429 ;  Young  v.  State  ex  rel.  Converse,  53  Ind.  536 ; 
Robalina  v.  Armstrong,  15  Barb.  (N.  Y.)  247;  People  v. 
Mitchell,  44  Barb.  (N.  Y.)  245.  «27  tj^^  infant  was  said 
to  be  the  child  of  no  one,  and  its  putative  father  had  no 
common-law  right  so  long  as  the  mother  was  living;  his 
right  attached  only  after  her  death,  whereupon  he  became 
entitled  as  against  the  world  to  the  care  and  custodv  of 
the  child:  Bote's  Appeal,  106  Pa.  574,  51  Am.  Rep.  540; 
Aycock  V.  Hampton,  84  Miss.  204,  105  Am.  St.  Rep.  424,  36 
South.  245,  65  L.  R.  A.  689. 

The  common-law  principles  annunciated  in  the  foregoing; 
authorities  find  expression  in  our  statute,  section  4900.  Com- 
piled Laws  of  Oklahoma  of  1909,  as  follows:  "The  mother 
of  an  illegitimate,  unmarried  minor  is  entitled  to  its  cus- 
tody, services  and  earnings." 

This  is  a  statutory  recognition  of  the  right  of  the  mother 
in  an  illegitimate  child,  as  it  existed  at  conunon  law,  and 

Am.  St.  Rep.,  Vol.  138—63 


994  138  American  State  Reports.        [Oklahoma, 

which  cannot  be  denied  her,  except  by  force  of  some  statute 
or  by  a  court  acting  in  the  interest  of  the  infant.  Section 
4919,  Compiled  Laws  of  Oklahoma  of  1909,  provides:  *'A 
legitimate  child  cannot  be  adopted  witliout  the  consent  of 
its  parents,  if  living,  nor  an  illegitimate  child  without  the 
consent  of  its  mother,  if  living,  except  that  consent  is  not 
necessary  from  a  father  or  mother  deprived  of  civil  rights 
or  adjudged  guilty  of  adultery,  or  cruelty,  and  for  either 
cause  divorced  or  adjudged  to  be  an  habitual  drunkard,  or 
who  has  been  judiciously  deprived  of  the  custody  of  the 
child,  on  account  of  cruelty  or  neglect." 

The  mother  of  this  child  was  living  at  the  date  of  the 
alleged  adoption,  and  it  is  not  claimed  that  she  gave  her 
consent  to  the  adoption  mentioned,  nor  that  she  had  ever 
been  adjudged  guilty  of  adultery  or  any  of  the  other 
grounds  contained  in  the  statute.  But,  as  is  seen,  it  is 
contended,  by  the  circuitous  route  mentioned  and  the  fact 
that  the  legitimation  of  the  child  could  be  accomplished 
without  the  consent  of  the  mother,  that  the  child  could  then 
be  adopted  by  securing  the  consent  of  the  legitimating 
parent,  and  in  this  way  validate  an  adoption  which  could 
not  otherwise  be  effected. 

By  adoption,  a  child  in  law  ceases  to  be  the  child  of  its 
natural  parents ;  they  cease  to  have  any  legal  rights  therein ; 
and  it  no  ^^^  longer  owes  to  them  any  duty.  So  declares 
the  statute,  section  4930,  Compiled  Laws  of  Oklahoma  of 
1909.  which  is  as  follows:  "The  natural  parents  of  a  child 
so  adopted  shall  be  deprived  by  the  decree  of  all  legal  rights 
as  respects  the  child,  and  the  child  shall  be  decreed  from 
all  obligations  of  maintenance  and  obedience  as  respects 
such  parents." 

The  statute  of  legitimation,  section  4931,  Compiled  Laws 
of  Oklahoma  of  1909,  contains  no  such  terms,  but  provides 
that  the  father  of  an  illegitimate  child  by  acknowledging 
it  as  his  own,  etc.,  and  treating  it  as  if  it  were  a  legitimate 
child,  thereby  adopts  it  as  such,  and  such  child  is  thereupon 
deemed  legitimate  from  the  time  of  its  birth.  The  word 
"adopts"  is  used  in  the  sense  of  "legitimates,"  and  the 
child  is  legitimated  rather  than  adopted:  Allison  v.  Brvan, 
21  Okl.  557,  97  Pac.  282,  18  L.  R.  A.,  N.  S.,  931;  Blvthe  v. 
Ayres,  96  Cal.  532,  31  Pac.  915,  19  L.  R.  A.  40.  The  effect 
of  such  legitimation  on  the  child  is  noted  in  a  discussion  con- 
tained in  the  case  of  Pratt  v.  Pratt,  5  Mo.  App.  539:  "A 
legitimate  child  has,  from  the  moment  of  its  birth  until  the 
day  of  its  legal  majority,  a  common-law  right  to  a  support 
from  the  father.  It  is  entitled  to  bear  his  name,  even 
though  never  acquired  by  common  reputation.  If  desig- 
nated in  a  grant  or  devise  as  the  child  of  a  named  person, 
who  is  known  as  its  father,  the  identification  is  established 
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and  the  acquisition  made  secure.  It  may  inherit,  not 
merely  from  the  father,  but  from  remoter  ancestors  and 
from  collateral  kindred.  It  may  also  be  inherited  from,  in 
an  ascending,  descending,  or  collateral  direction.  These  and 
other  incidents  are  the  legal  insignia  of  legitimate  birth. 
Bastardy  has  none  of  them.  The  illegitimate  son  is  filius 
nullius.  He  has  no  claim  to  a  support  from  his  father, 
unless  by  statutory  provision.  He  cannot  take  his  father's 
name,  or  any  name,  except  such  as  may  be  appropriated 
through  common  reputation.  He  can  acquire  nothing  from 
a  grant  or  devise  in  which  he  is  only  designated  by  a  refer- 
ence to  his  putative  father.  He  cannot  inherit,  either  from 
his  father,  or  from  any  remoter  ancestor,  or  from  a  col- 
lateral kinsman.  He  cannot  be  inherited  from,  except  by 
his  own  descendants.  All  these  several  adjuncts  or  inci- 
dents, in  either  classification,  make  up  the  status  or  con- 
dition which  is  called  legitimacy,  or  bastardy,  as  the  case 
may  be." 

^^^  Adoption,  as  we  see,  cannot  be  legally  made  where 
the  parents  of  a  legitimate,  or  the  mother  of  an  illegitimate, 
child  are  living,  except  through  and  by  their  consent,  and 
while  doubtless  all  parental  rights  are  yielded  in  the  case 
of  adoption,  we  have  found  no  foundation  for  the  claim 
that  all  rights  on  the  part  of  the  mother  of  an  illegitimate 
child,  consistent  with  its  best  interests,  are  lost  in  the  mere 
exercise  by  the  father  of  his  right  of  legitimation.  The  in- 
terests of  the  child  are  of  first  and  controlling  importance; 
some  mothers  of  illegitimate  children,  considering  solely 
their  best  interests,  might  be  willing  to  waive  all  rights  of 
every  kind  and  character  which  they  possessed  therein  in 
order  to  have  them  adopted  and  thereby  enabled  to  enjoy 
the  privilege  of  legitimate  persons.  Others,  seemingly  for- 
getful or  indifferent  to  the  best  interests  of  the  child,  or 
even  taking  a  different  view,  might  refuse  an  opportunity 
of  this  character,  the  result  of  which  would  be  to  the  child's 
detriment,  and  it  was  to  provide  for  cases  of  this  character 
that  the  law,  in  its  great  interest  in  the  child's  welfare, 
empowered  the  father  to  exercise  the  rights  given  under 
the  legitimating  statute. 

But  no  case  has  been  called  to  our  attention,  and  a  most 
diligent  search  has  failed  to  reveal  one,  which  has  gone  to 
the  extent  of  holding  that  the  father  after  having,  again.st 
the  mother's  wishes  and  will,  legitimated  the  child,  could 
then  further  ignore  the  mother's  affection  and  interest  in  it. 
and  again  act  against  her  consent  and  effect  an  adoption 
Avith  all  its  legal  consequences.  It  is  true  that,  acting  under 
the  statute,  the  father  has  completely  legitimated  the  child; 
it  now  enjoys  all  of  the  rights  and  priviloges  of  a  legitimate 
child,   as   mentioned   in   the   case   of  Pratt   v.  Pratt,   5   ^lo. 


996  138  American  State  Reports.        [Oklahoma, 

App.  539,  and  "the  father  of  a  legitimate  unmarried  minor 
ch'ild  is  entitled  to  its  custody,  services  and  earnings"  (sec- 
tion 4899,  Compiled  Laws  of  Oklahoma  of  1909),  and  the 
reciprocal  rights  and  duties  between  the  father  and  the 
child  are  the  same  as  those  existing  between  legitimate 
parents  and  their  legitimate  children ;  still,  as  to  its  mother, 
when  her  rights  are  involved,  it  is  an  illegitimate  '^^^  child, 
and  the  law  is  that  an  illegitimate  minor  child  cannot  be 
adopted  without  the  mother's  consent,  and  that  which  can- 
not be  done  directly  cannot  be  done  indirectly.  Except  for 
the  legitimating  statute,  no  one  could  have  disturbed  this 
woman's  complete  right  of  custody  in  and  to  her  child,  and 
in  our  judgment  it  would  be  a  strained  and  unnatural  con- 
struction of  this  statute  and  the  rights  of  the  parties  under 
it  to  j'ield  to  the  contention  of  counsel  for  defendant,  for 
"the  law  should  never  receive  such  a  construction  as  would 
tend  to  dry  up  the  sources  of  natural  affection":  Barela  v. 
Roberts,  34  Tex.  554.  If  the  mother  desires  to  give  her 
consent  to  adoption,  she,  of  course,  may  do  so,  but  she  can- 
not be  lawfully  stripped  of  her  inherent  right  to  say  no. 

In  conjunction  with  the  foregoing  we  notice  the  claim  of 
counsel  that  the  father  made,  executed  and  had  recorded  a 
deed  of  adoption  in  Kansas  City,  Missouri,  in  June,  1903. 
This,  it  is  contended,  was  done  with  the  consent  of  plaintiff, 
and  the  claim  is  made  she  thereby  yielded  the  right  she  now 
asserts.  We  do  not  so  construe  this  instrument;  that  deed 
was  effectual  merely  to  constitute  of  the  infant  an  heir 
of  his  father,  and  to  vest  in  him  a  right  to  look  to  him  for 
support.  This  is  the  specific  limitation  contained  in  the 
deed.  It  contains  the  proviso:  "With  all  the  right  as  heir 
or  devisee,  and  with  the  same  rights  as  if  he  had  been  born 
to  me  in  lawful  wedlock,  and  with  all  the  privilege  and 
obligation  existing  between  parent  and  child  according  to 
the  provision  of  an  act  of  the  General  Assembly  of  the  state 
of  Missouri,  the  same  being  chapter  90  of  the  Revised  Stat- 
utes of  Missouri  of  1899,  and  as  construed  by  the  decision 
of  the  supreme  court  of  Missouri  in  the  case  of  Foshburg 
V.  Rogers,  reported  in  the  114th  volume  of  the  reports  of 
the  said  court,  at  page  122  [21  S.  W.  82,  19  L.  R.  A.  201], 
which  act  and  decision  expresses  the  intention  of  the  par- 
ties and  by  which  they  will  be  governed." 

An  inspection  of  the  case  referred  to  verifies  the  limita- 
tion we  here  place  on  the  instrument,  as  it  related  solely  to 
the  child's  right  of  inheritance.  The  particular  section  of 
the  statute  under  which  this  deed  was  executed  received  a 
construction  at  the  hands  ^'-^^  of  the  supreme  court  of  jNIis- 
souri  in  the  case  of  In  the  Matter  of  Chas.  B.  Clements.  78 
Mo.  352,  and  of  its  effect  in  reference  to  the  rights  of  the 
natural  parents  the  court  said:  "The  statute  in  question,  it 
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must  be  confessed,  is  quite  imperfect  and  very  unskillfully 
drawn,  but  when  carefully  considered,  we  think  it  will  be 
found  to  contain  enough  to  effectuate  its  general  purpose- 
The  first  section  (section  599,  Revised  Statutes  of  1879)  is 
complete  and  perfect  in  itself,  and  authorizes  any  person 
to  adopt  the  child  of  another  so  as  to  make  him  his  heir, 
without  the  consent  of  the  parents  or  other  person :  Reinders 
V.  Koppelmann,  68  Mo.  499,  30  Am.  Rep.  802.  This  the 
legislature,  having  undoubted  power  to  enact  a  statute  of 
descents,  may  lawfully  authorize  to  be  done.  This  section, 
it  will  be  perceived,  does  not  undertake  to  create  or  estab- 
lish the  relation  of  parent  and  child  between  the  adopter 
and  the  adopted,  further  than  to  give  the  child  adopted 
a  right  of  inheritance  to  the  same  extent  as  if  he  or  she 
were  the  child  of  the  adopter.  The  privilege  thereby  con- 
ferred may  be  of  no  pecuniary  or  other  benefit  to  the  recipi- 
ent until  the  death  of  the  adopter.  But  the  third  section 
(section  601)  goes  further,  and  gives  the  child  adopted  a 
right  during  the  life  of  the  adopter  to  have  and  receive 
from  him  or  her,  support,  maintenance,  and  proper  and 
humane  treatment.  The  devolution  of  these  parental  duties 
upon  the  adoptive  father  necessarily  implies  that  he  is  to 
have  the  custody  and  control  of  the  child  adopted.  But  as 
the  legislature  has  no  power  to  authorize  one  person,  whether 
acting  from  motives  of  charity,  benevolence  or  caprice,  to 
transfer  to  himself  at  his  own  election,  the  custody  and 
control  of  the  children  of  another,  it  is  declared  in  the  last 
clause  of  this  section  that  'this  provision,'  meaning  the 
whole  of  the  third  section,  wherein  the  rights,  express  or 
implied,  hereinbefore  mentioned,  are  conferred,  'shall  not 
extend  to  other  parties,  but  is  wholly  confined  to  parties 
executing  the  deed  of  adoption.'  That  is  to  say,  parties 
who  do  not  join  in  the  deed  of  adoption  shall  not  be  affected 
by  anything  contained  in  the  third  section;  or,  to  state 
the  matter  differently,  the  natural  relations  of  parent  and 
child,  and  the  rights  and  duties  springing  therefrom,  are 
not  to  be  disturbed  without  the  consent  of  the  natural 
parent." 

The  mother  was  not  a  party  to  the  deed,  and  even  had 
she  ""^  consented  to  its  execution,  it  deprived  her  of  no 
right  she  now  asserts. 

We  do  not  dissent  from  the  law  of  the  cases  of  In  re  Hope, 
19  R.  I.  486,  34  Atl.  998,  and  Ousset  v.  Euvrard  (N.  J.  Ch.), 
52  Atl.  1110,  relied  on  by  defendant.  Each  of  these  eases 
state  the  conceded  proposition  that  the  cu>;tody  of  the  child, 
either  legitimate  or  illegitimate,  where  a  controversy  arises 
in  reference  thereto,  is  granted  wherever  its  best  interests 
and  welfare  direct.  This  is  virtually  all  that  was  passed 
on  in  the  Hope  ease.     In  the  Ousset  v.  Euvrard  case,  tlie 
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mother  of  certain  illegitimate  children,  by  an  instrument  in 
writing,  transferred  all  of  her  interest  and  custody  in  and 
to  them  to  their  father,  who,  with  the  consent  of  his  wife, 
had  taken  them  into  his  household.  He  was  wealthy  and 
the  children  had  a  good  home.  The  mother  siought  to  set 
aside  this  instrument  and  take  the  children,  remove  them 
from  the  state  to  a  tenement  in  New  York  City,  where  she 
and  her  husband  lived,  both  of  whom  were  engaged  in  gainful 
occupations  for  a  daily  livelihood.  The  court  found  spe- 
cifically that  the  mother  was  unfit  and  the  prospective  home 
unsuited  for  the  children,  and  for  this  and  other  reasons 
refused  to  set  aside  the  instrument.  For  sufficient  reasons 
and  facts  which  are  made  apparent  in  the  case,  the  mother 
was  denied  the  custody  of  the  children  and  also  the  right  to 
visit  them  at  the  home  of  their  father  and  his  wife.  The 
issues  presented  in  that  case  and  in  this  were  likewise  in 
other  ways  dissimilar,  so  much  so  that  it  can  scarcely  be 
considered  an  authority  to  a  further  extent  than  presenting 
a  recognition  of  the  conceded  doctrine  that  the  best  interest 
of  the  child  is  the  controlling  element  in  all  of  these  cases. 

We  have  made  an  exhaustive  examination  of  the  author- 
ities wherein  the  question  of  the  right  of  parents  to  visit 
children  whose  custody  had  been  taken  from  one  or  the 
other  or  both,  and  from  them,  without  detailing  the  facts 
of  each,  we  cull  the  following  declarations  of  the  rule  laid 
down  by  the  courts  on  this  subject:  "The  privilege  of  visit- 
ing accorded  to  the  mother  is  a  plain  dictate  of  humanity, 
in  the  absence  of  any  reason  to  suppose  that  ^^^  the  priv- 
ilege would  be  abused  to  the  injury  of  the  boy.  There  was 
none  in  this  case.  The  charges  of  immorality  against  the 
mother  were  not  sustained.  She  is  shown  to  be  an  indus- 
trious, hard-working  woman,  and  a  good  woman,  by  all  the 
witnesses,  except  the  defendant.  But  had  it  been  otherwise, 
the  permission  to  visit  would  not  be  necessarily  erroneous. 
The  courts  should  regard  the  maternal  instinct  in  the  veriest 
trull  that  walks  the  streets,  taking  proper  care  that  it  do 
not  lead  to  the  corruption  of  the  offspring.  It  is  the  strong- 
est and  holiest  sentiment  of  humanity ;  the  freest  from 
selfishness  or  impurity,  and  often  the  last  hope  of  redemp- 
tion for  fallen  natures":  Haley  v.  Haley,  44  Ark.  429. 

"Under  our  statutes,  the  father  is  given  the  right  to  the 
custody  of  his  minor  children,  yet  this  right  is  not  an  abso- 
lute legal  right,  beyond  the  control  of  the  courts.  The 
cardinal  principle  in  such  matters  is  to  regard  the  benefit  of 
the  infant  paramount  to  the  claims  of  either  parent.  While 
the  courts  will  not  lightly  interfere  with  what  may  be  termed 
the  'natural  riglits'  of  parents,  yet  the  primary  object  of 
;ill  courts,  at  least  in  America,  is  to  secure  the  welfare  of 
tlie  child,  and  not  the  special  claims  of  one   or  the   other 
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parent.  Under  the  facts  of  this  case,  we  cannot  see  that  the 
trial  court  at  all  abused  its  judicial  discretion  in  givinf;  the 
custody  of  this  infant  to  its  mother,  subject  to  the  conditions, 
however,  that  she  should  not  remove  it  from  the  city,  and 
that  the  father  should  have  the  right  to  visit  it  at  season- 
able hours  three  times  a  week,  and  to  take  it  to  his  home 
or  for  a  walk  or  drive  for  five  hours  every  Sunday.  Of 
course,  all  such  orders  are  merely  provisional  and  tem- 
porary, and  may  be  clianged  at  any  time  when  conditions 
change":  State  v.  Flint,  63  Minn.  187,  65  N.  W.  272. 

"The  future  welfare  and  happiness  of  the  child  is  en- 
titled to  the  highest  regard,  if  not  the  paramount  consid- 
eration. Her  worldly  prospects  in  life  are  mainly  depend- 
ent upon  her  father,  and  it  is  not  to  be  disguised  that  there 
is  great  danger  from  the  existing  state  of  things  that  his 
natural  love  and  regard  for  her  may  by  degrees  become 
weakened,  and  be  followed  by  alienation  and  estrangement. 
The  daughter  is  now  of  a  suitable  age  to  be  placed  at  a 
boarding-school,  under  the  especial  charge  of  some  lady  of 
character;  and  while  I  cannot  assent  to  any  plan  which 
will  deprive  her  mother  of  her  care,  or  of  her  society,  so 
far  as  is  compatible  with  her  position  in  a  school,  yet  I  am 
persuaded  that  a  ^^'^  scheme  may  be  framed  upon  that 
position,  which  will  enable  her  father  to  visit  her  with  more 
freedom,  and  with  more  advantage  to  her  cherishing  due 
respect  and  affection  for  him,  than  can  be  afforded  in  her 
present  situation":  Ahrenfeldt  v.  Ahrenfeldt,  4  Sand.  Ch. 
(N.  Y.)  493. 

"As  a  matter  of  strict  law,  it  cannot  be  denied  that  in 
this  state,  as  at  common  law,  the  general  rule  is  that  the 
claim  of  the  father  to  the  persons  of  his  infant  children  is 
paramount  to  those  of  the  mother.  This  rule  is  so  entirely 
axiomatic  that  it  would  be  idle  to  cite  authorities  in  its 
support.  But  this  rule  has  only  a  subordinate  application 
wlienever  a  court  of  equity  is  called  upon  to  exercise  its 
authority  in  that  branch  of  its  capacity  just  referred  to. 
On  such  an  occasion  it  is  not  the  dry,  technical  right  of  the 
father,  but  the  welfare  of  the  child,  which  will  form  the 
substantial  basis  of  judgment.  The  legal  right  of  the  father 
will  not  be  passed  by,  except  when,  in  the  opinion  of  the 
court,  the  well-being  of  the  child  requires  such  supersedure. 
....  Provision  should  be  made  in  the  decree  for  the  rea- 
sonable access  of  the  parents,  respectively,  to  the  children, 
and  a  privilege  should  likewise  be  reserved  that  either 
party,  in  case  of  any  material  change  of  circumstances, 
should  be  permitted  to  come  into  court  for  further  direc- 
tions or  assistance":  State  v.  Baird.  21  X.  J.  Eq.  384. 

"The  general  rule  is  that  the  father  is  entitled  to  the 
custddy   of  his  child  j   but  the   chancellor  will  look  to   the 


1000  138  American  State  Reports.        [Oklahoma^ 

happiness  and  comfort  of  the  child,  and  will  confide  his 
custody  to  the  parent  whose  time  and  attention  can  be  best 
devoted  to  its  care  and  welfare :  See  Irwin  v.  Irwin,  96  Kv. 
318,  28  S.  W.  664,  30  S.  W.  417,  and  McBride  v.  McBride, 
1  Bush  (Ky.),  15,  We  are  of  opinion  that  the  court  did 
aot  err  in  awarding  the  custody  of  the  child  to  its  mother, 
it  being  of  tender  years  and  in  delicate  health ;  but  the 
court  erred  in  not  providing  in  the  order  that  the  appellee, 
the  father,  should  be  permitted  at  reasonable  times  and 
places  to  visit  and  enjoy  its  society":  Barlow  v.  Barlow, 
28  Ky.  Law  Rep.  664,  90  S.  W.  216. 

"The  enforcement  of  the  prima  facie  right  of  Mrs.  Smith 
to  the  custody  of  her  minor  children  is  resisted  upon  the 
ground  of  her  unfitness,  arising  from  excessive  use  of  intox- 
icating drinks.  The  existence  of  this  deplorable  habit  at 
one  period  of  her  life  is  admitted  in  the  traverse  by  the 
petitioner  of  the  return  of  the  respondent;  but  she  als-o 
asserts  that  she  has  reformed  this  habit,  ^^^  and  that  for 
months  before  filing  this  petition  she  had  abstained  from 
the  use  of  liquor;  and  that  she  conquered  this  appetite  upon 
her   promise   of   the   respondent   that   upon    effecting   this 

reformation  her  children  would  he   given  her Mrs. 

Smith  must  not,  however,  be  denied  access  to  her  children. 
At  reasonable  times  she  must  be  permitted  to  visit  them,  and 
to  have  them  to  herself  on  such  occasions  if  she  desires  it. 
It  is  right  that  her  offspring  should  be  taught  to  love  their 
mother,  and  it  depends  upon  herself  whether  the  legal  right 
to  which  I  have  referred  shall  at  a  future  day  be  granted 
to  her":  Commonwealth  v.  Smith,  1  Brewst.   (Pa.)  547. 

"Our  decision  is  that  for  the  present,  at  least,  the  child 
be  allowed  to  remain  with  the  mother.  We  wish  to  add. 
however,  a  single  monitory  remark.  The  mother  should 
remember  that  this  decision  is  not  necessarily  definitive,  and 
that  while  the  custody  of  the  child  is  confided  to  her,  the 
father's  right  has  not  been  forfeited.  It  will  be  her  duty 
to  respect  his  right  and  allow  him  every  proper  opportunity 
to  cultivate  the  affection  of  the  child.  Especially  will  it  be 
her  duty  to  refrain  from  any  attempt  to  alienate  the  child 
from  the  father,  or  to  instill  into  her  mind  any  thought  or 
feeling  which  a  daughter  ought  not  to  cherish  for  her  father. 
A  failure  to  observe  this  monition  may  be  good  ground  for 
another  application  on  the  part  of  the  petitioner  for  the 
custody  of  his  child":  McKim  v.  McKim,  12  R.  I.  462,  34 
Am.  Rep.   694. 

And  finally,  this  court  in  its  former  opinion,  after  holding 
that  the  father  by  virtue  of  his  acts  under  the  legitimatinir 
statute  was  entitled,  as  against  the  mother  or  to  the  world, 
to  the  possession  of  the  child,  in  consonance  with  the  hold- 
ing of  all  the  courts,  declared:  "We  would  not  have  it  un- 
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derstood,  however,  that  in  thus  declaring  the  law  we  hold 
he  should  not  see  his  mother,  be  with  her,  or  be  permitted 
to  enjoy  her  society,  nor  she  his.  Not  at  all.  Under  the 
judgment  rendered  in  this  cause  in  the  lower  court  pro- 
vision was  made  for  the  father  to  visit  the  child,  and  the 
successful  respondents  should  not  be  deaf  to  those  common 
promptings  of  humanity  which  dictate  that  the  child  and 
the  mother  be  granted  the  utmost  possible  latitude  for  social 
communion  consistent  with  the  new  duties  placed  upon  all. 
In  case  of  sickness  or  accident  the  mother  should  be 
promptly  notified,  and,  if  she  desires,  permitted  •'^^*'  to  at- 
tend, care  for,  and  nurse.  The  treatment  to  be  accorded 
the  child  is  that  usually  accorded  legitimate  children.  Sucli 
children  are  frequently  permitted  to  go  from  home  to  visit 
their  friends  and  kindred,  and  friends  and  kindred  are 
frequently  permitted  to  visit  them,  and  this  is  the  treatment 
that  the  father,  in  this  instance  and  in  this  case,  should 
accord  to  this  child,  and  which  should  now  establish  its 
relationship  toward  its  mother." 

From  the  foregoing  it  will  be  seen  that  under  practically 
every  and  all  conditions  the  parent,  in  some  instances  the 
father  and  in  others  the  mother,  while  losing  the  right  of 
custody  of  their  children,  have  in  every  instance  received 
at  the  hands  of  the  court  recognition  of  their  right  of  visi- 
tation. It  is  true  the  foregoing  cases,  other  than  the  opin- 
ion of  this  court,  present  those  only  in  which  the  question 
arose  between  parents  of  legitimate  children,  but  the  under- 
lying reason  for  the  rule  was  in  each  instance  that  the 
one  accorded  the  right  was  a  parent,  and  that  it  was  in 
accord  with  humanity  and  right  living  and  the  best  interests 
of  the  child  that  it  should  not  forget  and  be  estranged.  The 
father  of  this  child  has  perforce  of  the  law  in  this  state  been 
enabled  to  take  from  this  mother,  against  her  will,  this 
child  and  to  take  to  himself  its  care  and  custody.  We  have 
no  doubt  of  his  sincere  affection  for  it,  nor  do  we  question 
that  he  and  his  wife  desire  to  retain  it  in  their  home,  nor 
do  we  doubt  that  when  the  best  interests  of  the  child  are 
taken  into  consideration  that  the  force  and  etfeet  of  this  law 
and  their  action  under  it  will  result  in  effecting  the  best 
interests  of  the  child.  While  granting  the  foregoing,  there 
is  no  law,  either  written  or  unwritten,  which  denies  to  its 
mother,  where  it  will  not  conflict  with  the  interest  of  the 
child,  the  right  of  visitation  accorded  by  the  courts  to  all 
other  parents. 

Mrs.  Allison  is  not  a  necessary  party  in  either  of  these 
cases.  The  child  bv  the  act  of  the  father  was  not  made  her 
heir:  Barnes  v.  Allen,  25  Ind.  222;  Keith  v.  Ault,  144  Ind. 
626,  43  N.  E.  924.  Nor  did  it  enter  her  household  as  her 
child.     The  statute  under  which  it  was  legitimated  would 
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have  been  rendered  in  very  many  instances  nugatory  and 
its  effectiveness  ^^"^  largely  curtailed,  if  acting  under  it  the 
child  to  be  legitimated  were  to  take  as  an  heir  of  the  wife 
of  its  father,  as  but  few,  if  any,  wives  could  be  found  who 
would  consent  to  receive  into  their  homes  such  children 
when  to  do  so  would  make  them  heirs  equally  with  their 
own  children,  and  in  practically  all  of  such  cases  the  wife 
would  refuse  to  permit  its  entrance  into  the  family.  The 
legitimation  of  the  child  under  this  statute  was  accomplished 
by  the  father,  and  the  wife's  sole  connection  with  the 
transaction  was  the  giving  of  her  consent  to  its  reception 
into  the  family,  where  it  might  be  treated  as  if  it  were  legit- 
imate. It  has  been  represented  to  us  that  Mr.  and  Mrs. 
Allison  are  without  other  children ;  that  she  is  possessed  of 
considerable  means  and  has  by  will  made  it  her  heir;  also 
that  she  entertains  toward  it  a  deep  and  sincere  affection, 
all  of  which  is  highly  praiseworthy,  tending  to  the  child's 
welfare  and  happiness,  and  further  justifying  its  father  in 
his  commendable  course  resulting  in  its  legitimation.  The 
defense  tendered  by  Mr.  Allison  in  the  contempt  proceed- 
ing is  that  Mrs.  Allison  refused  to  permit  him  to  comply 
with  the  order  of  the  court ;  this  cannot  be  allowed  him, 
as  his  wife  has  no  legal  right  to  the  custody  and  control  of 
the  child.  If  the  best  interests  of  the  child  require  it,  or 
the  father  contumaciously  bids  defiance  to  its  orders,  there 
is  full  authority  in  the  court  to  take  it  from  their  house- 
hold and  place  it  with  the  mother  or  elsewhere,  and  if  the 
mother's  deportment  is  such  that  by  permitting  her  to  visit 
with  the  child  it  would  be  detrimental  to  its  best  interests, 
then  this  privilege  may  be  denied  her,  so  that  the  relation- 
ship of  both  parties  to  this  controversy  toward  this  child 
depends  upon  their  conduct. 

We  desire  just  here  to  drop  this  word  of  admonition  to 
both  parties.  This  child  is  entitled  to  the  affection  of  both 
its  father  and  its  mother,  and  they  likewise  are  entitled  to 
the  affection  of  the  child,  and  it  is  the  positive,  affirmative 
duty  of  each,  abiding  constantly  with  them,  to  say  nothing 
to  cause  it  to  think  ill  of  the  other,  nor  should  they  permit 
others  in  its  presence  to  harshly  criticise  the  absent  one. 

538  There  is  no  evidence  in  this  record  to  justify  us  in 
finding  that  detriment  would  come  to  the  child  by  permit- 
ting its  mother  to  see  it  for  the  brief  period  granted  in  the 
order  of  the  court,  twice  each  month.  If  a  change  of  situ- 
ation occurs  justif3-ing  a  change  in  any  of  its  terms,  the 
power  still  remains  with  the  court  on  application  to  modify 
it  in  any  particular,  but  neither  party  has  a  right  to  violate 
it.  The  happiness  which  has  come  to  Mr.  and  ^Mrs.  Allison 
in  the  companionship  of  this  little  child  ought  to  cause  them 
to  reflect  most  seriously  upon  the  situation  in  which  their 
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privilege  places  its  unfortunate  mother,  and  this  thought 
should  cause  them  to  turn  a  tender  side  to  the  one  who  has 
lost  all,  and  more  than  that  which  they  have  gained,  and 
they  should  ungrudgingly  grant  and  permit  her  the  small 
measure  of  happiness  w'hich  she  can  secure  by  the  brief 
opportunities  afforded  by  this  order  to  see  her  offspring. 
The  status  of  this  child  has  once  more  had  the  careful,  pains- 
taking consideration  of  this  court,  and  in  affirming  the  judg- 
ments now  before  us  it  is  with  the  hope  that  it  will  put  a 
finality  to  the  controversy. 

The  judgment  of  the  trial  court  in  both  cases  is,  accord- 
ingly, affirmed. 

All  the  justices  concur. 


The  Mother  has  a  Superior  Right  to  the  Custody  of  Her  Minor  Ille- 
gitimate Child:  Notes  to  Fletcher  v.  Hickman,  88  Am.  St.  Rep.  874; 
Brooke  v.  Logan,  2  Am.  St.  Rep.  185. 

Consent  Lies  at  the  Foundation  of  Statutes  of  Adoption,  and  when 
It  is  required  to  be  given  and  submitted  to  the  court,  the  court 
cannot  take  jurisdiction  of  the  subject  matter  without  it.  Under 
the  Oregon  statute,  if  the  parents  are  living,  and  do  not  belong  to  the 
excepted  classes,  their  consent  must  be  obtained,  and  is  a  prerequisite 
to  jurisdiction:  Furgeson  v.  Jones,  17  Or.  204,  11  Am.  St.  Rep.  808. 
But  the  consent  of  the  parents  of  a  child  is  not  necessary  to  its  valid 
adoption  by  another,  where  the  statute  upon  the  subject  is  silent  re- 
specting the  assent  of  the  natural  parents:  Clarkson  v.  Hatton,  143 
Mo.  47,  65  Am.  St.  Rep.  635.  That  both  parents  must  join  in  a 
petition  for  adoption,  see  Davis  v.  McGraw,  206  Mass.  294,  ante,  p.  398. 

Adoption  Proceedings  are  discussed  in  the  notes  to  Van  Matre  v. 
Sankey,  39  Am.  St.  Rep.  210;  Hockaday  v.  Lvnn,  118  Am.  St.  Rep. 
684. 

Th-e  Leqitimation  of  Children  is  discussed  in  Davenport  v.  Davenport, 
116  La.  1009,  114  Am.  St.  Rep.  575. 

The  Adoption  of  Illegitimate  Children  is  discussed  in  Estate  of 
Gird,  157  Cal.  534,  137  Am.  St.  Rep.  131. 


ST.   LOUIS  AND   SAN  FRANCISCO   RAILROAD   COM- 
PANY v.  REYNOLDS. 

[26  Okl.  804,  110  Pac.  668.] 

CORPORATION  COMMISSION  —  Train  Service  —  Interstate 
Commerce. — Where  a  railroad  company  has  provided  adequate  and 
reasonable  facilities  for  the  accommodation  of  traffic  to  and  from  a 
certain  place,  an  order  of  the  corporation  commission,  requiring  it  to 
stop  another  train  engaged  in  interstate  commerce  at  said  point  is 
unrcHsonable.      (p.   1006.) 

CORPORATION  COMMISSION.— The  Term  "Adequate  Facili- 
ties" is  not  capable  of  exact  definition,  being  a  relative  term,  and 
calls  for  such  facilities  as  may  be  fairly  demanded,  regard  being  had 
to   the   size   of   such  station   or   place,   the   extent   of  the   demand   of 
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transportation,  ite  relative  location  to  other  places,  the  cost  of  furnish- 
ing additional  accommodations  asked  for,  and  all  other  facts  which 
would  have  a  bearing  upon  the  question  of  convenience  and  cost, 
(p.  1005.) 

(Syllabi  by  the  court.) 

From  an  order  of  the  corporation  commission,  the  plain- 
tiff brought  error, 

W.  F.  Evans,  E.  T.  Miller  and  R.  A.  Kleinschmidt,  for  the 
plaintiff  in  error, 

Charles  West,  attorney  general,  and  George  A.  Henshaw, 
assistant  attorney  general,  for  the  defendants  in  error. 

^^  TURNER,  J.  The  order  appealed  from  runs  in  the 
alternative.  By  it  appellant  is  required  by  the  corporation 
commission  to  stop  on  flag  its  interstate  passenger  trains 
Nos.  5  and  6  at  Cameron — that  is,  No.  5  going  south  about 
10  o'clock  A.  M.  and  No.  6  going  north  about  5  P.  M. — or 
restore  the  schedule  of  interstate  trains  Nos.  11  and  12, 
which,  until  a  short  time  theretofore,  by  order  of  the  com- 
mission stopped  at  Cameron  going  south  about  8  o'clock 
A.  M.  and  returning  stopped  again  at  4 :25  P.  M.  Only  two 
***^*'  witnesses  testified  at  the  hearing — one  a  resident  of 
Cameron,  the  other  appellant's  division  superintendent. 

The  facts  found  by  the  commission  upon  which  this  order 
is  based  are  that  "the  evidence  shows,  and  the  commission 
finds  therefrom,  that  three-fourths  of  the  farmers  of  Le 
Flore  county  live  north  of  Poteau,  and  are  without  the 
proper  train  service  to  meet  their  reasonable  necessities  in 
going  to  and  from  the  county  seat;  that  the  train  ordered 
restored  in  the  alternative  had  been  installed  by  its  order 
in  September,  1908,  in  response  to  a  petition  filed  by  the 
citizens  of  Stanley,  a  station  on  appellant's  road  in  an  ad- 
joining county,  and  had  run  for  a'bout  eleven  months,  but 
in  bad  faith  a  few  weeks  prior  to  the  instant  hearing  had 
been  changed  so  as  to  run  south  through  Cameron  at  about 
4  o'clock  P.  M.  and  north  in  the  morning;  that  the  citizens 
of  Cameron  and  vicinity  have  not  the  proper  train  service 
to  meet  their  reasonable  requirements,  and,  but  for  the  fact 
that  sufficient  local  passenger  trains  are  now  run  over  this 
line  to  properly  care  for  the  business,  the  commission  would 
not  hesitate  to  make  an  order  unqualifiedly  requiring  de- 
fendant to  stop  trains  Nos.  5  and  6  on  flag  at  the  town  of 
Cameron,"  and  then,  as  stated,  ordered  appellant  to  elect 
which  train  it  would  run.  In  opposition  to  this  order  it  was 
shown  that  trains  Nos.  5  and  6  are  fast  limited  trains  from 
St.  Douis  to  Texas  and  the  southwest,  and  generally  carry 
mail  and  express,  "and  it  is  pretty  hard  to  make  the  time 
if  any  additional  stops  are  forced";  that  all  of  appellant's 
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competitive  business  is  handled  by  these  trains  in  competi- 
tion with  three  other  roads;  that  there  were  already  two 
passenger  trains  each  way  every  day  which  made  regular 
stops  at  Cameron,  one  passenger  train  each  way  every  day 
that  stops  there  on  a  flag,  and  one  freight  train  each  way 
every  day  that  stops  there  and  carries  passengers  to  Poteau, 
the  county  seat,  seven  miles  south.  In  short,  it  is  shown 
by  the  evidence  that  eight  trains  each  day  stop  at  Cameron 
to  receive  and  discharge  passengers.  The  schedule  of  none 
of  these  trains  is  further  shown  except  that  of  the  local 
freight  which  leaves  Cameron  at  9:10  A.  M.,  arrives  at 
Poteau  9:40  A.  M.,  and,  returning,  leaves  Poteau  at  12:18 
P.  M.,  and  arrives  at  Cameron  12:35  ^^^  P.  M.  It  is  in- 
sisted that  this  train  enables  passengers  to  leave  Cameron  at 
a  convenient  time  in  the  morning,  spend  two  hours  and 
thirty-eight  minutes  in  Poteau,  and  return  at  12 :35  the  same 
day;  or,  if  a  longer  time  at  Poteau  is  desired,  passengers 
can  remain  and  return  on  the  midnight  train,  or  on  the  pas- 
senger train  early  next  morning. 

That  it  is  the  duty  of  the>  company  to  furnish  adequate 
facilities  for  the  accommodation  of  local  passenger  traffic 
between  Cameron  and  Poteau  is  conceded,  but  it  is  insisted 
by  appellant  the  evidence  discloses  that  it  has  lived  up  to 
the  full  measure  of  this  duty,  and  for  that  reason  the  order 
is  unreasonable.  As  to  what  is  meant  by  "adequate  facil- 
ities," this  court,  in  Missouri  etc.  Ev.  Co.  v.  Town  of  Witeher, 
25  Old.  586,  106  Pac.  852,  in  the^syllabus  said:  "(2)  The 
term  'adequate  facilities'  is  not  capable  of  exact  definition, 
being  a  relative  term,  and  calls  for  such  facilities  as  may  be 
fairly  demanded,  regard  being  had  to  the  size  of  such  station 
or  place,  the  extent  of  the  demand  of  transportation,  its 
relative  location  to  other  places,  the  cost  of  furnishing  addi- 
tional ■accommodations  asked  for,  and  all  other  facts  which 
would  have  a  bearing  upon  the  question  of  convenience 
and  cost:  Missouri  etc.  Ry.  Co.  v.  Town  of  Norfolk,  25  Okl. 
325.  107  Pac.  172." 

Tested  by  this  rule,  does  the  evidence  overcome  the  prima 
facie  presumption  that  the  order  is  reasonable — that  is,  the 
presumption  that  the  additional  facilities  ordered  were 
fairly  demanded  by  the  necessities  of  the  situation?  "While 
the  order  reads:  "The  evidence  shows,  and  the  commission 
finds  therefrom,  that  three-fcurths  of  the  farmers  of  Le 
Flore  county  live  north  of  Poteau  and  are  without  the 
proper  train  service  to  meet  their  reasonable  necessities  in 
goin*,'  to  and  from  the  county  seat";  there  is  no  evidence 
tending  to  prove  what  fractional  part  of  the  farmers  of  that 
county  live  north  of  Poteau,  or  that  they  did  or  would 
naturally  travel  on  appellant's  line  to  the  county  seat  or 
take    parage   thereon   at   Cameron,   or   sought   the    order. 
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Neither  does  the  evidence  tend  to  prove  the  extent  of  the 
demand  for  this  additional  facility  except  that  certain  peti- 
tioners, whose  residences  are  undisclosed,  petitioned  there- 
for. Neither  does  it  tend  to  prove  the  population  of  either 
*^*^'  Cameron  or  Poteau,  the  extent  of  the  passenger  traffic 
to  or  from  the  former  or  between  those  points,  or  any  such 
data  by  which  either  the  commission  or  this  court  can  deter- 
mine whether  the  exigencies  thereof  fairly  required  the 
extra  facilities  sought  to  be  provided  by  the  order.  On  the 
other  hand,  we  take  judicial  notice  that  it  is  but  seven  and 
three-tenths  miles  from  Cameron  to  Jenson,  where  appel- 
lant's line  quits  the  state,  and  from  the  boundaries  of  the 
county,  that  it  would  be  impossible  for  any  considerable  per 
cent,  much  less  three-fourths  of  the  farmers  of  the  county, 
to  naturally  embark  at  Cameron  for  Poteau.  Besides,  it 
appears  from  the  order  itself  that  the  local  situation  was 
fairly  served.  The  order  recites:  ".  .  ,  .  But  for  the  fact 
that  sufficient  local  passenger  trains  are  now  run  over  this 

line  to  properly  care  for  the  business,  etc "     In  view 

of  such  finding,  which  is  supported  by  the  evidence,  and  the 
fact  that  complaint  is  made  only  of  the  inadequacy  of  the 
local  passenger  service  and  none  of  the  through  passenger 
service,  we  do  not  see  how  the  order  can  stand.  The  order 
is  therefore  an  attempt  to  stop  interstate  trains  at  a  station 
Avhere  the  evidence  discloses  and  the  order  specifically  finds 
as  a  fact  that  sufficient  local  passenger  trains  now  run  over 
appellant's  line  to  properly  care  for  the  business.  Such 
order  is  unreasonable,  and  has  been  so  expressly  held  in 
Missouri  etc.  Ry.  Co.  v.  Town  of  Norfolk,  25  Okl.  325,  107 
Pac.  172,  where  the  court  in  the  syllabus  said:  "Where  a 
railroad  company  has  provided  adequate  and  reasonable 
facilities  for  the  accommodation  of  traffic  to  and  from  a 
certain  place,  an  order  of  the  corporation  commission,  re- 
quiring it  to  stop  another  train  engaged  in  interstate  com- 
merce at  said  point,  is  unreasonable." 

The  order  of  the  commission  is  therefore   reversed. 

Dunn,  C.  J.,  and  Hayes  and  Kane,  JJ.,  concur;  Williams, 
J.,  disqualified  and  not  participating. 


STATE  CORPOKATION  COMMISSION  OF  OKLAHOMA. 

I.  Powers,  Duties   and  Regulations. 

a.  Carriers,  1006. 

b.  Interstate  Commerce,  1007. 

c.  One  Railroad  Crossing  Another,  1007, 

d.  Maintenance  of  Flag  Station,  1007. 

e.  Changing  Name  of  Station,  1008. 

f.  Stopping  Trains  at  Station,  1008. 

g.  Installing  Telegraph  Service,  1008. 
h.  Telephone  Comoanies.  1009. 
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H.  Review  of  Proceedings. 

a.  Appeal  may  be  Taken  When,  1009. 

b.  Duty  to  Make  Findings  of  Fact,  1009. 

c.  Motion  for  New  Trial  not  Necessary,  1010. 

d.  Presumption  in  Favor  of  Orders,  1010. 

e.  Dismissal  of  Appeal,  1010. 

f.  Considerations  on  Appeal,  1010. 

g.  Affirmance  and  Reversal,  1011. 

I.     Powers,  Duties  and  Regulations, 

a.  Carriers. — Section  18,  article  9,  of  the  constitution  of  Oklahoma 
(Bunn's  edition,  section  222),  provides  in  part  that  the  corporation 
commission  shall  have  the  power  and  authority  and  be  charged  with 
the  duty  of  supervising,  regulating  and  controlling  all  transportation 
and  transmission  companies,  doing  business  in  that  state,  in  all  mat- 
ters relating  to  the  performance  of  their  public  duties  and  their 
charges  therefor,  and  of  correcting  abuses  and  preventing  unjust  dis- 
crimination and  extortion  by  such  companies;  and  to  that  end  the 
commission  shall,  from  time  to  time,  prescribe  and  enforce  against 
such  companies,  "in  the  manner  hereinafter  authorized,"  such  rates, 
charges,  classifications  or  traffic,  and  rules  and  regulations,  and  shall 
require  them  to  establish  and  maintain  all  such  public  service,  facili- 
ties and  conveniences  as  may  be  reasonable  and  just,  which  rates, 
charges,  classifications,  rules,  regulations  and  requirements  the  com- 
mission may,  from  time  to  time,  alter  or  amend. 

In  this  section  the  phrase,  "such  public  service  facilities  and  con- 
veniences as  may  be  reasonable  and  just,"  means  everything  incident 
to  the  general,  prompt,  safe  and  impartial  performance  of  the  duties 
to  the  public  at  large  imposed  by  the  state,  in  the  proper  exercise  of 
its  police  power,  upon  transportation  or  transmission  companies.  Such 
section,  however,  does  not  require  transportation  or  transmission  com- 
panies at  their  own  expense  to  provide  such  equal  facilities  and  con- 
veniences between  private  persons  or  corporations  as  to  overcome  or 
equalize  disadvantages  caused  by  dissimilarity  of  location;  Chicago 
etc.  Ry.  Co.  v.  State,  23  Okl.  94,  99  Pac.  901. 

On  a  hearing  to  enforce  compliance  with  any  of  the  orders  or  re- 
quirements of  the  commission  against  a  transportation  company,  such 
com{>any  must  be  permitted  to  introduce  evidence,  when  offering  the 
same,  to  controvert  the  justness  or  reasonableness  of  the  order  or 
requirement  complained  of:  Atchison  etc.  Ey.  Co.  v.  State,  26  Okl. 
166,  109  Pac.  218. 

b.  Interstate  Commerce. — Though  a  petition  may  be  filed  with  the 
corporation  commission  for  the  regulation  of  interstate  commerce,  yet. 
if  the  order  made  thereon  has  not  the  effect  to  interfere  with  such 
commerce,  it  has  jurisdiction  to  enter  the  same;  its  jurisdiction  not 
depending  upon  any  special  form  of  pleadings,  and  the  test  being,  not 
the  relief  prayed  for,  but  that  granted:  St.  Louis  etc.  R.  R.  Co.  v. 
Williams,  25  Okl.  662,  107  Pac.  428.  If  an  act  of  the  state  legislature 
comes  in  conflict  with  an  act  of  Congress  passed  in  relation  to  the 
same  subject  matter,  the  state  act  must  yield.  Hence  an  order  of  the 
commission  providing  that  ten  days'  free  storage  shall  be  allowed 
on  less  than  carload  shipments,  when  destined  to  consignees  who 
live  at  interior  points  five  miles  or  more  from  the  railroad  station, 
is  void  in  so  far  as  it  applies  to  interstate  commerce,  because  it  is  in 
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conflict  with  the  Hepburn  act:  St.  Louis  etc.  K.  E,  Co.  v.  State,  26 
Okl.  62,  107  Pac.  929. 

c.  One  Railroad  Crossing  Another. — ^Under  said  section  of  the  con- 
stitution, the  corporation  commission  has  jurisdiction  to  determine  the 
necessity  for,  and  the  propriety  of,  one  railroad  crossing  another,  and 
the  place  and  manner  in  which  it  is  to  be  made.  On  the  application 
therefor,  the  only  matter  for  determination  is  the  necessity  of  the 
crossing,  and  where  and  how  it  is  to  be  made.  After  such  determina- 
tion, the  compensation  to  be  paid  is  ascertained  according  to  the 
laws  regulating  the  right  of  eminent  domain:  Missouri  etc.  Ey.  Co.  v. 
Richardson,  25  Okl.  640,  106  Pac.  IIOS. 

d.  Maintenance  of  Flag  Station. — Under  said  section  the  commis- 
sion has  the  authority  to  require  a  transportation  company  to  establish 
and  maintain  a  flag  station  in  the  performance  of  its  duties  as  a 
common  carrier:  Atchison  etc.  Ey.  Co.  v.  State,  23  Okl.  510,  101  Pac. 
2  02. 

e.  Changing  Name  of  Station. — Under  said  section  (Snyder's  Con- 
stitution, page  238),  the  commission  has  authority  to  require  a  railway 
company  to  change  the  name  of  a  station  on  its  line  of  road,  where 
the  same  is  necessary  for  the  proper  service  and  convenience  of  the 
public  in  the  transaction  of  its  business  as  a  common  carrier:  Missouri 
etc.  Ry.  Co.  v.  State,  25  Okl.  437,  106  Pac.  858. 

f.  Stopping  Trains  at  Station. — Where  a  railroad  company  has  pro- 
vided adequate  and  reasonable  facilities  for  the  accommodation  of 
traffic  to  and  from  a  certain  place,  an  order  of  the  commission  requir- 
ing the  company  to  stop  another  train,  engaged  in  interstate  commerce, 
at  said  point  is  unreasonable.  The  term  "adequate  and  reasonable 
facilities''  is  not  capable  of  exact  definition,  being  a  relative  ex- 
pression, and  calls  for  such  facilities  as  may  be  fairly  demanded; 
regard  being  had  to  the  size  of  the  place,  the  extent  of  the  demand 
for  transportation,  the  cost  of  furnishing  the  additional  accommoda- 
tion asked  for,  and  to  all  other  facts  which  would  have  a  bearing  upon 
the  question  of  convenience  and  cost:  Missouri  etc.  Ry.  Co.  v.  Town 
of  Norfolk,  25  Okl.  325,  107  Pac.  172,  29  L.  R.  A.,  N.  S.,  159;  St.  Louis 
etc.  R.  R.  Co.  v.  Eeynolds,  26  Okl.  804,  110  Pac.  668.  For  the  same!, 
meaning  given  to  "adequate  facilities,"  see  Missouri  etc.  Ey.  Co.  v. 
Town  of  Witcher,  25  Okl.  586,  106  Pac.  852.  But  when  the  evidence 
reasonably  tends  to  show  that  a  railway  company  has  not  provided 
adequate  and  reasonable  passenger  facilities  at  a  certain  station,  and 
the  commission  so  finds,  an  order  of  the  commission  requiring  the 
company  to  stop  another  train  each  day  engaged  in  interstate  com- 
merce, when  the  stopping  of  such  trains  will  not  reasonably  prevent 
the  making  of  their  interstate  connections,  or  interfere  with  the  same, 
must  on  appeal  be  regarded  as  just,  reasonable  and  correct:  St.  Louis 
etc.  E.  E.  Co.  v.  Town  of  Troy,  25  Okl.  749,  108  Pac.  753.  So,  whore  a 
railroad  company  has  not  provided  adequate  and  reasonable  facilities 
for  the  accommodation  of  local  traffic  to  and  from  a  certain  place 
which  is  within  eleven  miles  of  the  county  seat,  a  city  of  over  thirty 
tliousand  inhabitants,  located  on  the  same  railroad,  an  order  of  the 
fominissiun  requiring  the  conqjany  to  stop  at  such  point  another  train 
each  way  engaged  in  interstate  commerce,  when  the  stoi)ping  of  such 
tr;iii;s  would  not  reasonably  prevent  the  making  of  their  intcrsttite 
connections,  or  interfere  with  the  same,  will  not  be  construed  on 
review  in  the  supreme  court  as  being  unreasonable:  Missouri  etc.  Ry. 
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€o.  V.  Town  of  Witcher,  25  Okl.  586,  106  Pac.  852.  In  this  case  the 
same  moaning  was  given  to  "adequate  facilities"  as  in  MisBOuri  etc. 
Ey.  Co.  V.  Town  of  Norfolk,  25  Okl.  325,  107  Pac.  172. 

g.  Installing  Telegraph  Service. — A  railway  company  engaged  as 
a  common  carrier  in  the  transportation  of  business  is  not  required  to 
install  and  maintain  telegraph  stations  to  receive  and  transmit  mes- 
sages for  commercial  purposes,  independent  of  its  business  as  such 
common  carrier.  A  railway  company  is  required  to  furnish  all  neces- 
sary equipment  and  facilities  for  the  discharge  of  its  duties  as  a^ 
common  carrier;  but  when  such  are  not  reasonable  and  necessary  for 
such  purpose,  it  is  not,  independent  of  its  duties  as  a  common  carrier, 
to  be  required  to  furnish  them,  that  the  public  may,  commercially, 
■derive  convenience  therefrom:  Atchison  etc.  Ry.  Co.  v.  State,  2.3  Okl. 
231,  100  Pac.  16,  18  Ann.  Cas.  102.  An  order  of  the  commission  requir- 
ing a  railroad  company  to  install  telegraph  service  at  one  of  its  sta- 
tions for  the  sole  purpose  of  bulletining  its  passenger  trains,  made 
without  any  findings  of  fact  or  evidence  as  to  the  extent  of  the 
passenger  traffic  at  such  station,  is  erroneous,  where  it  was  shown 
that  such  additional  service  would  require  an  increase  in  the  expenses 
of  the  company  for  the  maintenance  of  the  station  of  from  seventy- 
five  to  one  hundred  per  cent:  St.  Louis  etc.  K.  R.  Ck).  ▼.  Newell,  25 
Okl.  502,  106  Pac.  818. 

h.  Telephone  Companies. — The  commission  has  the  authority  to  sup- 
ervise, regulate  and  control  a  telephone  company  owned  solely  by  an 
individual  in  all  matters  relating  to  the  performance  of  its  public 
duties  and  charges:   Hine  v.  Wadlington,  26  Okl.  389,  109  Pac.  301. 

n.    Review  of  Proceedings. 

a.  Appeal  may  be  Taken  When. — Appeals  from  certain  actions  of 
tlie  commission,  authorized  by  section  20,  article  9,  of  the  con- 
stitution, may  be  taken,  first,  by  any  corporation  whose  rates, 
charges,  or  classification  of  traffic,  schedule,  facilities,  conveniences, 
or  services  are  aifected;  second,  by  any  person  deeming  himself 
aggrieved  by  the  action  of  the  commission;  third,  by  the  state,  if 
allowed  by  law:  Gulf  etc.  Ry.  Co.  v.  State,  26  Okl.  761,  110  Pac. 
G.31.  For  the  procedure  on  appeals  from  final  orders,  and  what  con- 
-stitutes  the  record  for  review,  see  Atchison  etc.  Ry.  Co.  v.  Love, 
23  Okl.  192,  99  Pac.  1081;  Kansas  City  etc.  Ry.  Co.  v.  Love,  23  Okl. 
224,  100  Pac.  22.  An  appeal  will  lie  to  the  supreme  court  of  the 
state  from  the  action  of  the  commission  prescribing  rates,  charges, 
or  classifications  of  traffic,  or  affecting  the  train  schedule  of  any  trans- 
portation company,  or  requiring  additional  facilities,  conveniences, 
or  public  service  of  any  transportation  or  transmission  company,  or 
refusing  to  approve  a  suspending  bond,  or  requiring  additional  secur- 
ity thereon,  or  an  increase  thereof.  But  an  appeal  will  not  lie 
to  the  supreme  court  to  review  the  action  of  the  commission  in  re- 
quiring all  railroad  companies  and  street-car  companies  operating 
within  the  state,  upon  the  happening  of  an  accident,  to  send  reports 
thereof,  both  by  telegraph  and  mail,  to  the  commission  at  its  office 
in  Guthrie:  St.  Louis  etc.  Ry.  Co.  v.  State,  24  Okl.  805,  105  Pac.  351. 

b.  Duty  to  Make  Findings  of  Fact. — By  section  22,  article  9,  of  the 
constitution  (Bunn's  edition,  section  2.S4;  Snyder's  edition,  page 
2.")9),   it   becomes  the   duty  of  the  commission  upon   the   hearing  of  a 
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petition  for  an  order  to  reduce  the  rates  charged  by  a  telephone 
company  for  services  on  its  local  exchange,  or  for  an  order  proposed 
to  fix  the  rates  to  be  charged  by  a  railway  company  for  services  for 
hauling  intrastate  shipments,  to  make  a  finding  of  facts  upon  which 
the  order  of  the  commission  is  based,  and,  on  appeal  from  such  order, 
•id  certify  the  facts  so  found  by  it  to  the  supreme  court.  If  the 
commission,  upon  the  making  of  an  order  prescribing  the  rates  which 
a  telephone  company  may  charge  for  services  on  its  exchange,  or, 
upon  making  an  order  fixing  rates  which  a  railway  company  may 
charge  for  hauling  intrastate  freight,  fails  to  make  a  finding  of 
facts,  and  to  certify  the  same  to  the  supreme  court  on  appeal  from 
such  order,  the  supreme  court  may,  under  said  section  of  the  con- 
stitution, remand  the  case  to  the  commission,  with  directions  to  find 
the  facts  upon  which  the  commission  based  its  order,  and  to  certify 
the  same  to  the  court  before  the  appeal  is  finally  decided:  Pioneer 
etc.  Telegraph  Co.  v.  Westenhaver,  23  Okl.  226,  99  Pac.  1019;  Mid- 
land Valley  E.  R.  Co.  v.  State,  24  Okl.  817,  104  Pac.  1086;  Hine 
V.  Wadlington,  26  Okl.  389,  109  Pac.  301.  The  expression:  "All  the 
facts  upon  which  the  action  appealed  from  was  based,  and  which 
may  be  essential  for  the  proper  decision  of  the  appeal,"  means  the 
facts  as  found  by  the  commission,  and  does  not  include  the  evidence 
introduced  at  the  hearing:  Chicago  etc.  Ry.  Co.  v.  State,  24  Okl.  370^ 
103  Pac.  617,  24  L.  R.  A.,  N.  S.,  393. 

c.  Motion  for  New  Trial  not  Necessary. — It  is  not  necessary  that  a 
motion  for  a  new  trial  be  filed  and  presented  to  the  commission  in 
order  to  have  the  supreme  court,  on  appeal,  determine  the  reason- 
ableness and  justness  of  the  order  of  the  commission  from  which' 
the  appeal  is  prosecuted:  Atchison  etc.  Ry.  Co.  v.  Love,  23  Okl.  192, 
99  Pac.  1081;  Kansas  City  etc.  Ry.  Co.  v.  Love,  23  Okl.  224,  100 
Pac.  22. 

d.  Presumption  in  Favor  of  Orders. — On  appeal,  an  order  of  the  com- 
mission, being  made  upon  the  facts  found,  is  presumed  to  be  just 
and  reasonable;  but  this  presumption  may  be  overcome  or  rebutted 
by  the  facts  in  the  record  showing  that  such  order  is  not  just  and 
reasonable:  Atchison  etc.  Ry.  Co.  v.  State,  23  Okl.  210,  ioO  Pac. 
11,  21  L.  R.  A.,  N.  S.,  908;  Atchison  etc.  Ry.  Co.  v.  State,  23  Okl. 
510,  101  Pac.  262;  Missouri  etc.  Ry.  Co.  v.  State,  24  Okl.  331,  103 
Pac.  613;  Chicago  etc.  Ry.  Co.  v.  State,  24  Okl.  370,  103  Pac.  617, 
24  L.  R.  A.,  N.  S.,  393;  St.  Louis  etc.  R.  R.  Co.  v.  Newell,  25  Okl. 
502,  106  Pac.  818;  Kansas  City  etc.  Ry.  Co.  v.  State,  25  Okl.  715,  107 
Pkc.  912;  Fort  Smith  etc.  Ry.  Co.  v.  State,  25  Okl.  866,  108  Pac.  407. 
Where  a  fact  material  to  the  reasonableness,  justness  and  correctness 
of  an  order  is  lacking  in  the  finding  of  facts  made  by  the  commission, 
and  is  not  supplied  by  the  evidence,  the  presumption  obtaining  in 
favor  of  the  order  does  not  apply,  and  on  review  in  the  supreme  court, 
such  court  cannot  be  sustained:  Chicago  etc.  Ry.  Co.  v.  State,  24  Okl. 
370,  103  Pac.  617,  24  L.  R.  A.,  N.  S.,  393;  St.  Louis  etc.  R.  R.  Co.  v. 
Newell,  25  Okl.  502,  106  Pac.  818. 

e.  Dismissal  of  Appeal. — Where  a  corporation  or  corporations  appeal 
from  a  general  order  of  the  commission  not  directed  against  any 
specific  company  or  companies  by  name,  and  it  does  not  appear  from 
the  record  that  the  rates,  charges  or  classification  of  traffic,  schedule, 
facilities,   convonicnces   or  services   of   such  appellant   corporation   or 
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corporations  are  affected  by  the  order  appealed  from,  the  appeal  will 
be  dismissed:   Gulf  etc.  Ey.  Co.  v.  State,  26  Okl.  761,  110  Pac.  651, 

f.  Considerations  on  Appeal. — The  supreme  court,  in  reviewing  aw 
order  of  the  commission  requiring  a  transportation  company  to  es- 
tablish and  maintain  a  flag  station,  from  which  an  appeal  has  been 
taken,  acts:  in  a  legislative  capacity.  It  determines  whether  or  not 
the  findings  of  the  commission  are  correct  and  the  order  based 
thereon  is  reasonable  and  just,  supported  by  the  prima  facie  pre- 
sumption in  favor  of  the  same;  and  in  determining  whether  or  not 
the  order  is  reasonable  and  just,  the  court  is  not  restricted  to  the 
rule  that  the  regulation  or  order  complained  of  is  a  taking  of  prop- 
erty without  due  process  of  law:  Atchison  etc.  Ry.  Co.  v.  State,  23 
Okl.  510,  101  Pac.  262. 

g.  Afllrmance  and  Reversal. — When  the  evidence  in  the  record,  con- 
sidered in  connection  with  the  prima  facie  presumption  that  the 
finding  of  the  commission  is  correct  and  the  order  made  thereon  is 
just  and  reasonable,  fails  to  rebut  and  overcome  the  proof  and  pre- 
sumption in  favor  of  such  order,  the  same  will  not  be  disturbed  on 
review  in  the  supreme  court:  Atchison  etc.  Ry.  Co.  v.  State,  23  Okl. 
210,  100  Pac.  11,  21  L.  B.  A.,  N.  S.,  908;  Atchison  etc.  Ry.  Co.  v. 
State,  23  Okl.  510,  101  Pac.  262;  Missouri  etc.  Ry.  Co.  v.  State,  24 
Okl.  331,  103  Pac.  613.  If  there  is  any  evidence  reasonably  tending 
to  support  the  findings  of  fact  and  the  order  of  the  commission,  its 
order  will  not  be  disturbed:  Ft.  Smith  etc.  Ry.  Co.  v.  State,  25  Okl. 
866,  108  Pac.  407. 

But  when  the  order  of  the  commission,  applied  to  the  facts  found, 
cannot  be  sustained  on  examination  in  the  supreme  court,  as  being 
just  and  reasonable,  the  same  may  be  set  aside:  Chicago  etc.  Ry. 
Co.  v.  State,  24  Okl.  370,  103  Pac.  617,  24  L.  R.  A.,  N.  S.,  393; 
Missouri  etc.  Ry.  Co.  v.  State,  25  Okl.  437,  106  Pac.  858.  An  amend- 
ment to  an  affidavit  charging  a  railway  company  with  having  vio- 
lated a  certain  order  of  the  commission,  so  as  to  make  the  original 
affidavit  charge  the  violation  of  an  order  other  than  that  charged 
in  the  original  affidavit,  must  be  verified,  and  an  order  of  the  com- 
mission directing  that  the  original  affidavit  shall  be  amended,  and 
thereupon,  over  the  objection  of  defendant,  the  commission  proceeds 
with  the  trial  upon  the  theory  that  it  has  been  amended,  where  such 
amendment  was  never  made,  verified,  and  filed,  is  reversible  error: 
St.  Louis  etc.  R.  R.  Co.  v.  State,  26  Okl.  62,  107  Pac.  929. 

If  an  order  of  the  commission  is  severable,  and  a  part  is  without 
error,  the  other  part  being  erroneous,  the  former  part  will  be 
affirmed  and  the  latter  reversed:  St.  Louis  etc.  R.  R.  Co.  v.  Will- 
iams, 25  Okl.  662,  107  Pac.  428. 

Where,  on  appeal  from  an  order  of  the  commission,  evidence  is 
lacking  reasonably  sustaining  certain  material  findings,  but  it  is 
made  to  appear  in  the  record  that  the  same  probably  exists,  the  said 
order  will  not  necessarily  be  reversed  and  the  case  closed,  but, 
where  justice  requires  it,  the  same  will  be  reversed  and  remanded 
to  enable  the  parties  to  produce  such  evidence  on  which  a  new  order 
may  be  predicated:  Tulsa  St.  Ry.  Co.  v.  State,  26  Okl.  559,  110  Pao. 
373, 
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EARLE  V.  MAXWELL. 

[86  S.  C.  1,  67  S.  E.  962.] 

A  CONTINGENT  EEMAINDEE  in  the  Proceeds  of  Land  is 

personalty,     (p.  1015.) 

CONTINGENT  EEMAINDEE.— An  Assignment  or  Mortgage  of 

a  contingent  remainder  in  land  is  good,  at  least  in  equity,     (p.  1015.) 

BANKEUPTCY. — A  Contingent  Eemainder  in  Land  will  pass, 
and  be  subject  to  sale  by  a  trustee,  under  a  bankruptcy  statute  provid- 
ing that  all  property  which  the  bankrupt  could  by  any  means  have 
transferred  passes  to  the  assignee,     (p.  1015.) 

CONTINGENT  EEMAINDEE  —  Assignment  or  Mortgage.— 
While  a  paper  in  the  form  of  a  mortgage  of  a  possible  future  interest 
in  personal  property,  such  as  money  to  be  realized  from  the  sale  of 
land  by  a  trustee  in  a  will,  cannot  operate  as  a  mortgage,  it  is  good  in 
equity  as  an  assignment,     (p.  1015.) 

BANKEUPTCY.— The  Term  "Property,"  Used  in  the  bankruptcy 
act,  is  of  the  broadest  possible  signification,  embracing  everything  that 
has  exchangeable  value,  or  goes  to  make  up  a  man's  wealth — every 
interest  or  estate  which  the  law  regards  of  sufficient  value  for  judicial 
recognition,     (p.  1016.) 

BANKEUPTCY — Contingent  Eemainder  in  Proceeds  of  Land. — 
Under  a  bankruptcy  act  which  provides  that  all  "property"  shall  pass 
which  the  bankrupt  "could  by  any  means  have  transferred."  a  con- 
tingent remainder  in  land  to  be  sold  by  a  trustee  named  in  a  will  after 
the  death  of  the  life  tenant,  the  proceeds  to  be  divided  among  the 
contingent  remaindermen,  is  property  in  which  the  bankrupt  may 
transfer  his  right  before  his  bankruptcy,  and,  therefore,  it  passes  to 
his  trustee  in  bankruptcy  to  be  sold  by  him.     (pp.  1015,  1016.) 

QUIETING  TITLE — Personal  Property. — A  complaint  to  remove 
a  cloud  on  the  title  to  personal  property,  such  as  money  to  be  realized 
from  the  sale  of  land  by  a  trustee  in  a  will,  may  be  maintained,  (p. 
1016.) 

Aetion  by  Earle,  as  the  trustee  for  the  creditors  of  F.  B. 
INIaxwell,  again.st  F.  B.  INIaxwell  and  others.  There  was  a 
decree  overriding  a  demurrer  to  the  complaint,  and  Maxwell 
ap[)ealed. 

(1012) 
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Hood  &  Sullivan,  for  the  appellant. 
B.  F.  Martin,  for  the  appellee. 

2  WOODS,  J.  This  appeal  is  from  a  decree  overruling 
a  demurrer  to  a  complaint,  the  material  allegations  of  which 
may  thus  be  stated:  On  the  24th  of  February,  1908,  the 
defendant,  F.  B.  Maxwell,  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors  to  J.  M.  Paget. 
Thereafter,  on  the  eighteenth  day  of  March,  1908,  Maxwell 
was  adjudged  a  bankrupt  by  the  district  court  of  the  United 
States,  and  Martin  &  Earle,  a  partnership  composed  of  B.  F. 
Martin  and  C.  B.  Earle,  became  trustee  for  the  bankrupt 
estate.  This  action  was  originally  brought  in  the  name  of 
the  partnership  as  trustee,  but  afterward  the  referee  in 
bankruptcy,  with  the  consent  of  a  majority  of  the  creditors 
in  numbers  and  amount,  substituted  C.  B.  ^  Earle  as  trus- 
tee, and  the  complaint  was  amended  to  conform  to  the 
change. 

F.  B.  Maxwell,  the  bankrupt,  is  the  grandson  of  F.  C.  V. 
Borstell,  and  the  son  of  Mrs.  Alice  Maxwell.  By  his  will, 
Borstell  made  the  following  devise: 

"I  wnll  and  bequeath  to  my  daughter,  Alice  Maxwell,  my 
lot  on  Brick  Range  with  the  store  room,  offices  and  all  build- 
ings connected  therewith,  and  in  view  of  the  misfortunes 
of  life  which  are  incident  to  all  persons,  however  prudent 
and  cautious  they  may  be,  and  not  from  any  distrust  of  my 
said  daughter  or  her  husband,  I  have  concluded  to  make 
this  a  trust  property,  and,  therefore,  vest  the  fee  simple  of 
said  lot  and  buildings  in  D.  S.  Maxwell,  as  trustee  for  her, 
to  have  and  to  hold  all  and  singular  the  said  premises  to 
him  and  his  heirs  and  assigns.  In  trust,  neverthelesvs,  for 
the  following  uses  and  purposes:  That  my  said  daughter 
shall  have  the  right  to  use,  occupy  and  possess  the  said  prop- 
erty, to  receive  the  issues,  rents  and  profits  of  the  same, 
for  and  during  the  term  of  her  natural  life,  and  at  her  death, 
the  same  to  be  sold  and  the  proceeds  to  be  divided  among 
her  children,  share  and  share  alike,  the  share  of  any  de- 
ceased child,  or  remote  descendant  to  take  the  share  to 
which  the  parent  would  be  entitled  if  living  as  under  the 
Statute  of  Distributions.  And  should  the  said  trustee  die 
or  by  any  means  a  change  should  be  necessary,  my  said 
daughter  shall  have  the  right  to  appoint  a  new  trustee  in 
writing  without  application  to  any  court,  who  shall  have  all 
the  rights  conferred  on  the  said  D.  S.  Maxwell,  and  so  con- 
tinue to  appoint  new  trustees  as  often  as  a  contingency  may 
arise." 

Mrs.  ]\Iaxwell,  the  life  beneficiary  of  the  trust,  is  still 
living,  and  it  is,  therefore,  uncertain  whetJier  at  her  death 
the  bankrupt  will  take,  or  his  ehililren,  or  their  children  or 
descendants.     Some  3-ears  before  Maxwell  was  adjudged  a 
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bankrupt  he  undertook  to  assign  his  interest  under  the  will 
to  his  aunt,  Miss  Von  Borstell,  now  Mrs.  Coleman,  but  this 
*  assignment  is  alleged  to  be  invalid  for  lack  of  record  or 
other  notice  to  subsequent  creditors. 

The  trustee,  believing  Maxwell's  interest  in  the  trust  es- 
tate to  be  salable,  advertised  it  for  sale,  and  thereupon  re- 
ceived notice  from  the  bankrupt  that  his  contingent  interest 
was  not  the  subject  of  sale,  and  that  "said  sale  would  be 
contested."  The  allegation  is  made  "That  by  reason  of 
such  notification  and  claim  on  the  part  of  F.  B.  Maxwell, 
and  on  the  part  of  others  on  his  behalf,  a  cloud  has  been, 
and  is  now  being,  cast  upon  the  title  of  the  interest  of  the 
plaintiff  as  trustee,  and  that  on  account  of  the  resultant 
probability  of  the  bidding  for  the  said  interest  being  chilled 
by  virtue  of  such  claim  and  cloud  upon  the  title  as  afore- 
said, the  plaintiff  withdrew  said  interest  from  sale  and  now 
desires  the  question  of  title  and  salability  of  the  said  interest 
to  be  determined  and  declared  by  the  court,  and  the  cloud 
from  said  title  removed."  The  relief  asked  is  that  the  cloud 
on  the  title  be  removed;  that  the  court  determine  and  de- 
clare the  salability  of  the  interest  of  the  bankrupt,  and 
order  the  plaintiff  as  trustee  to  sell  and  convey  it. 

In  the  decree  of  the  circuit  court  this  statement  appears : 
"By  consent  of  counsel,  the  demurrer  to  the  original  com- 
plaint is  to  be  considered  as  made  to  the  amended  com- 
plaint." The  first  ground  of  demurrer  to  the  original 
complaint  was:  "Because  it  appears  from  the  face  of  the 
complaint  that  the  plaintiffs  have  not  legal  capacity  to  sue 
for  the  following  reason,  to  wit,  sections  44  and  45  of  the 
act  of  Congress  entitled  'An  act  to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United  States,'  provides 
that  the  creditors  of  a  bankrupt  estate  shall  appoint  one  or 
three  trustees  of  the  estate,  who  shall  be  individuals  or  cor- 
porations, whereas,  it  appears  from  the  complaint  that 
Martin  &  Earle,  a  partnership  composed  of  B.  F.  Martin 
and  C.  B.  Earle,  and  engaged  in  the  practice  of  law,  was 
appointed  trustee  of  said  estate  by  the  creditors  of  the  bank- 
rupt estate." 

°  This  was  the  only  objection  made  to  the  capacity  of  the 
plaintiff  to  sue,  and  it  was  removed  by  the  amendment  alleg- 
ing C.  B.  Earle  to  be  the  sole  trustee  and  substituting  his 
name  as  plaintiff  for  the  firm  name  of  Martin  &  Earle. 
Therefore,  the  point  made  in  argument  that  C.  B.  Earle  was 
not  properly  appointed  trustee  of  the  bankrupt  estate  was 
not  before  the  circuit  court,  and  cannot  be  considered  by 
this  court. 

By  the  demurrer  the  bankrupt.  Maxwell,  submits  that  the 
complaint  does  not  state  a  cause  of  action;  first,  because 
his  interest  under  the  will  is  contingent,  and  is,  therefore, 
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not  the  subject  of  sale ;  and,  second,  because  the  will  pro- 
vides that  the  land  shall  be  sold  on  the  death  of  his  mother 
and  the  proceeds  divided,  and,  therefore,  his  interest  is  per- 
sonalty, with  respect  to  which  an  action  to  remove  a  cloud 
on  title  cannot  be  maintained. 

Section  70a  of  the  bankruptcy  statute  provides  that  the 
trustee  of  the  estate  of  the  bankrupt  shall  "be  vested  by 
operation  of  law  with  the  title  of  the  bankrupt  as  of  the 
date  he  was  adjudged  a  bankrupt,  except  in  so  far  as  it  is 
to  property  which  is  exempt,"  to  "all  property  which  prior 
to  the  filing  of  the  petition  he  could  by  any  means  have 
transferred,  or  which  might  have  been  levied  upon  and  sold 
by  judicial  process  against  him."  The  bankruptcy  statute 
further  provides  for  the  sale  of  the  property  of  the  bank- 
rupt subject  to  the  approval  of  the  bankrupt  court. 

Since,  under  the  will,  the  trustee  therein  named  was  to 
sell  the  land  and  divide  the  proceeds  of  the  sale  after  the 
death  of  the  life  beneficiary,  the  interest  of  F.  B.  Maxwell 
and  the  other  children  of  Mrs.  Maxwell  is  a  contingent  in- 
terest, not  in  the  land,  but  in  the  proceeds  of  the  land,  which 
is  personalty:  Wood  v.  Reeves,  23  S.  C.  382;  Walker  v. 
Killian,  62  S.  C.  482,  40  S.  E.  887. 

The  court  held  in  Pickens  v.  Pickens,  13  Rich.  Eq.  Ill, 
that  while  a  contingent  interest  in  land  passes  to  the  as- 
signee of  an  insolvent,  the  sale  must  be  postponed  until  the 
contingent  ^  interest  should  become  vested.  It  has  been 
often  decided  in  this  state  that  an  assignment  or  mortgage 
of  a  contingent  remainder  in  land  is  good,  at  least  in  equity : 
AUston  V.  Bank  of  the  State,  2  Hill  Ch.  235;  Roundtree  v. 
Roundtree,  26  S.  C.  450,  2  S.  E.  474;  Bank  v.  Garlintrton,  54 
S.  C.  413,  71  Am.  St.  Rep.  800,  32  S.  E.  513.  Under  the 
bankruptcy  statute,  providing  that  all  property  which  the 
bankrupt  could  by  any  means  have  transferred  passes  to 
the  assignee,  there  can  be  no  doubt  that  a  contingent  re- 
mainder in  land  would  pass  and  would  be  subject  to  sale 
by  the  trustee. 

The  interest  of  the  bankrupt  in  this  case  not  being  an 
interest  in  the  land,  but  in  personal  property — the  money  to 
be  realized  from  the  sale  of  the  land — it  might  have  been 
doubtful  under  the  authority  of  Wood  v.  Reeves,  23  S.  C. 
382.  whether  it  could  be  assigned  or  mortgaged ;  for  in  that 
case  the  view  is  indicated  that  such  a  possible  future  interest 
in  personal  property  could  not  be  mortgaged.  But  in  the 
later  case  of  Walker  v.  Killian,  62  S.  C.  482,  40  S.  E.  887, 
it  is  expressly  held  that  while  a  paper  in  the  form  of  a 
mortgage  of  such  a  possible  future  interest  in  personal  prop- 
erty cannot  operate  an  a  mortgage,  it  is  good  in  equity  as  an 
assi^unient. 
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In  three  cases  in  the  district  court  of  the  United  States, 
and  in  one  case  in  the  circuit  court  of  appeals,  it  has  been 
held  that  such  a  contingent  interest  in  either  real  or  per- 
sonal property,  as  is  here  involved,  does  not  pass  to  the 
trustee  in  bankruptcy,  because  it  is  not  property  which 
could  have  been  transferred  by  the  bankrupt :  In  re  Hoadley, 
101  Fed.  233;  In  re  Gardner, "l06  Fed.  670;  In  re  Twaddell, 
110  Fed.  145;  In  re  Wetmore,  108  Fed.  520.  47  C.  C.  A.  477. 
But  these  cases  arose  under  the  laws  of  New  York  and  Penn- 
sylvania. Und'cr  our  law  there  can  be  no  doubt  that  a  bank- 
rupt could  transfer  such  an  interest  before  his  bankruptcy ; 
and,  that  being  so,  the  conclusion  is  inevitable  that  it  passes 
to  the  trustee  under  a  bankruptcy  act,  which  provides  that 
all  "property"  shall  pass  which  the  bankrupt  "could  by 
any  means  have  transferred." 

"^  It  is  true,  as  has  been  often  said,  that  a  contingent  re- 
mainder is  not  technically  an  estate,  but  a  mere  possibility 
of  an  estate  in  the  future,  but  that  is  very  far  from  saying 
that  it  is  not  property.  The  term  "property,"  used  in  the 
bankruptcy  act,  is  of  the  broadest  possible  signification,  em- 
bracing everything  that  has  exchangeable  value,  or  goes  to 
make  up  a  man's  wealth — every  interest  or  estate  which 
the  lav/  regards  of  sufficient  value  for  judicial  recognition: 
Charleston  etc.  Ry.  Co.  v.  Reynolds,  69  S.  C.  481,  48  S.  E. 
476 ;  South  Bound  Ry.  Co.  v.  Burton,  67  S.  C.  515,  46  S.  E. 
340:  Delassus  v.  United  States,  34  U.  S.  (9  Pet.)  117,  9  L. 
ed.  71 ;  Knight  v.  United  Land  Assn.,  142  U.  S.  161,  12  Sup. 
Ct.  Rep.  258,  35  L.  ed.  974. 

It  follows  that  under  our  decisions  the  interest  of  the 
bankrupt  under  the  will  was  property  which  he  could  have 
transferred,  and  that,  therefore,  it  passed  to  his  trustee  in 
bankruptcy  to  be  sold  by  him. 

While  some  authorities  hold  otherwise,  we  think  there 
can  be  no  doubt  that  a  complaint  to  remove  a  cloud  on  the 
title  to  personal  property  may  be  maintained:  Pomeroy's 
Remedies,  sec.  3b9.-  Any  distinction  between  real  estate 
and  personal  property  in  this  respect  must  be  purely  artifi- 
cial, and  tend  to  hinder  th£  practical  administration  of  jus- 
tice. It  is  true  that  the  triistee  is  not  in  possession,  and 
the  general  rule  is  that  one  out  of  possession,  and  claiming 
the  title  and  right  of  possession,  cannot  maintain  an  action 
to  remove  a  cloud  on  his  legal  titJe  against  another  person 
in  possession,  for  the  reason  that  ti^ere  is  an  adequate  legal 
remedy  by  the  action  to  recover  possession  when  the  title 
to  land  is  involved,  and  by  action  '  of  claim  and  delivery 
when  the  title  and  right  of  possessioP^of  personaj  p_r^opert.v 
is  involved:  PoUitzer  v.  Beinkempen,  \  76  S.  C.  517,  57  S.  E. 
475.  But  in  this  ease  the  plaintiff  is  i^iot  entitled  to  posses- 
sion, his  property   interest   being   a   (Contingent   remainder. 
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The  question  which  he  presents  to  the  court  is  whether  he 
has,  as  trustee,  a  right  to  assign  this  interest.  If  he  has 
**  the  right  to  sell  the  contingent  interest  of  the  bankrupt, 
then  it  is  manifestly  important  to  the  trust  estate  that  the 
cloud  cast  upon  that  right  by  the  claim  of  the  bankrupt 
that  the  purchaser  will  take  nothing  should  be  cleared  away 
before  the  sale.  The  only  remedy  which  the  plaintiff  has 
to  prevent  a  sacrifice  sale  of  the  trust  property  by  reason 
of  this  claim  is  to  ask  the  court  to  determine  his  right  to  sell 
before  he  offers  the  property.  The  right  and  duty  of  the 
plaintiff  to  have  a  fair  sale  of  the  property  being  evident, 
the  court  should  not  withhold  the  relief  asked. 

It  might  have  been  more  appropriate  to  have  the  right  de- 
termined by  application  to  the  federal  court  having  control 
of  the  bankrupt  proceedings.  But  that  point  was  not  made 
by  the  demurrer,  and  it  is  not  before  us. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed. 


In  This  Country  Contingent  Bemainders  are  Assignable,  at  least  in 
equity,  though  at  common  law  they  were  not  assignable:  Note  to  McCall 
V.  Hampton,  56  Am.  St.  Eep.  360. 


SOUTHERN  RAILWAY  v.  CARROLL. 

[86  S.  C.  56,  67  S.  E.  4.] 

VENDOR  AND  VENDEE— Purchaser  Without  Notice.— If   a 

person  who  has  been  in  the  apparent  adverse  possession  of  land  for 
twenty  years  conveys,  without  general  warranty,  a  right  of  way  to  a 
railway  company  which  has  no  actual  notice  that  he  is  holding  under 
an  unrecorded  deed  conveying  only  a  life  estate,  the  company  is  a 
purchaser  for  value  without  notice  of  such  deed.     (p.  1019.) 

PURCHASEK  WITHOUT  NOTICE.— The  Holder  of  a  Quitclaim 
Deed  is  entitled  to  the  protection  of  the  plea  of  purchaser  for  value 
without  notice,     (p.  1020.) 

A  PURCHASER  WITH  NOTICE  from  a  Prior  Purchaser  for 
Value  Without  Notice  is  entitled  to  the  same  protection  as  his  grantor, 
(p.  1020.) 

PURCHASER  WITHOUT  NOTICE— Notice  to  Agent.— A  rail- 
way company  which  buys  a  right  of  way  is  deprived  of  the  claim  that 
it  is  a  purchaser  for  value  without  notice  of  a  prior  unrecorded  deed  to 
its  grantor,  if  its  agent  was  informed  by  the  grantor  that  he  had  only 
a  life  estate  in  the  land.     (p.  It321.) 

Action  by  the  plaintiff  railway  company  against  Julia  R. 
Carroll.  There  was  a  judgment  for  the  defendant  and  the 
plaintiff  appealed. 
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Harley  &  Best  and  B.  T.  Rice,  for  the  appellant. 
Bates  &  Simms,  for  the  appellee. 

^"^  WOODS,  J.  On  the  twenty^eventh  day  of  August, 
1887,  William  S.  Reynolds,  in  consideration  of  four  hundred 
and  fifty  dollars,  conveyed  a  right  of  way  to  the  Blackville, 
Alston  and  Newberry  Railroad  Company.  On  the  eleventh 
day  of  May,  1891,  the  Blackville.  Alston  and  Newberry  Rail- 
road Company  was  consolidated  with  the  Barnwell  Railway 
Company  under  the  name  of  the  Carolina  Midland  Railway 
Company,  and  on  the  twenty-third  day  of  June,  1902,  the 
Carolina  Midland  Railway  Company  was  consolidated  with 
other  railroads  under  the  name  of  the  Southern  Railway, 
Carolina  Division.  On  the  thirtieth  day  of  June,  1902,  all 
the  franchises  and  property  of  the  Southern  Railway  Com- 
pany, Carolina  Division,  was  leased  to  the  Southern  Rail- 
way Company  for  the  term  of  nine  hundred  and  ninety-nine 
years.  Thus  the  Southern  Railway,  Carolina  Division,  and 
the  Southern  Railway  Company  succeeded  to  whatever 
rights  the  Blackville,  Alston  and  Newberry  Railroad  Com- 
pany acquired  under  the  deed  made  by  William  S.  Rey- 
nolds. 

Reynolds  had  been  in  possession  of  the  tract  of  land 
Avhich  embraced  the  right  of  way  for  more  than  twenty 
years  ^^  before  the  date  of  the  deed  made  by  him;  and  he 
remained  in  possession  until  his  death  in  November,  1888. 
Thex-eafter,  on  the  twenty-fifth  day  of  February,  1889,  a  deed 
was  recorded  in  Barnwell  county  from  Darling  Peebles, 
dated  the  fifth  day  of  March,  1848,  purporting  to  convey 
the  lands  of  which  Reynolds  had  been  in  possession,  includ- 
ing that  covered  by  the  right  of  way  which  he  had  under- 
taken to  convey  to  the  railroad  company,  to  Julia  Reynolds, 
the  daughter  of  Darling  Peebles,  and  her  husband,  William 
S.  Reynolds,  "for  and  during  the  term  of  their  natural  lives, 
and  to  the  survivor  of  them,  and  from  and  after  their  deaths, 
to  their  three  children,  Julia  Reynolds,  Laura  V.  Reynolds, 
and  Anna  Reynolds,  and  their  heirs  forever." 

In  1889,  after  the  death  of  Julia  Reynolds  and  Wm.  S. 
Reynolds,  the  land  was  divided  among  their  three  daughters 
mentioned  in  the  deed;  and  Julia  Reynolds,  who  afterward 
became  by  marriage  Mrs.  Julia  Carroll,  acquired  by  deed 
all  the  interest  of  her  two  sisters  in  the  portion  of  the  tract 
over  which  the  railroad  company  is  operating  its  trains 
under  the  claim  of  a  right  of  way  acquired  from  William  S. 
Reynolds. 

On  the  fifteenth  day  of  September,  1904,  Mrs.  Carroll  pre- 
.sented  her  petition  to  Judge  James  Aldrich,  alleging  that 
William  S.  Reynolds  held  under  the  deed  from  Peebles,  and 
therefore  could  grant  a  right  of  way  only  to  the  extent  of 
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his  life  interest,  and  asking  that  the  clerk  of  the  court  of 
common  pleas  of  Barnwell  county  be  directed  to  impanel  a 
jur}'  to  ascertain  the  compensation  to  be  paid  to  her  for  the 
use  of  the  right  of  way.  On  the  6th  of  September,  1904, 
the  order  asked  for  wa.s  made.  The  proceedings  were 
against  the  Southern  Railway  alone,  but  on  the  19th  of 
October,  1904,  the  petition  and  order  were  amended  by  mak- 
ing the  Southern  Railway,  Carolina  Division,  and  the  Caro- 
lina Midland  Railway  Company  parties  defendant. 

The  Southern  Railway  and  Southern  Railway,  Carolina 
Division,  then  brought  their  action  to  enjoin  the  proceeding 
*^®  to  assess  compensation  to  Mrs.  Carroll.  Mrs.  Carroll 
died  after  the  action  for  injunction  was  commenced,  and 
William  Gilmore  Simms,  clerk  of  the  court  of  common  pleas, 
who  in  his  official  capacity  administered  on  her  derelict 
estate,  was  made  a  party  defendant. 

The  main  questions  made  by  the  complaint  for  injunction 
and  the  answer  were :  First,  if  the  Blackville,  Alston  and 
Newberry  Railway  Company  were  still  in  possession  of  the 
right  of  way,  would  it  be  protected  as  a  purchaser  for  value 
without  notice  against  the  claim  of  Mrs.  Carroll,  by  reason 
of  the  fact  that  it  received  a  conveyance  from  Reynolds  in 
1887,  and  the  deed  of  1848,  under  which  Mrs.  Carroll  claims, 
was  not  recorded  until  1889? 

Second,  if  the  first  question  be  answered  in  the  affirma- 
tive, would  the  Southern  Railway,  Carolina  Division,  and 
its  lessee,  the  Southern  Railway  Company,  be  protected  as 
the  grantees  or  successors  of  the  rights  of  the  Blackville, 
Alston  and  Newberry  Railroad  Company,  although  the  right 
and  title  of  that  railroad  company  was  not  acquired  until 
1902.  after  the  deed  under  which  Mrs.  Carroll  claims  was 
recorded? 

After  the  introduction  of  the  various  records,  and  of  evi- 
dence as  to  the  location  and  value  of  the  laud,  the  circuit 
judge  dismissed  the  complaint  for  injunction  and  submitted 
to  the  jury  only  the  queS'tion  of  the  amount  of  damages. 
Thereupon  the  jury  returned  a  verdict  of  fifteen  hundred 
and  ten  dollars  in  favor  of  the  plaintiff. 

The  two  questions  above  stated  are  made  by  the  excep- 
tions ;  and  as  there  is  no  conflict  in  the  evidence,  they  are 
really  issues  of  law. 

At  the  time  that  William  S.  Reynolds  conveyed  to  the 
Blackville,  Alston  and  Newberry  Railway  Company,  he  had 
been  in  the  apparent  adverse  possession  of  the  land  for 
more  than  twenty  years,  and  there  was  no  proof  that  the 
railroad  company  had  any  notice  by  record  or  otherwise 
of  his  holding  under  a  deed  which  conveyed  only  a  life 
estate  to  himself  and  wife,  with  remainder  "**  to  their  three 
daughters.     The  deed  to  tlie  railroad  company,  it  is  true,  did 
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not  contain  a  covenant  of  general  warranty,  but  this  fact 
does  not  impair  its  right  to  claim  the  protection  of  the  re- 
cording statute.  The  respondent  relies  on  the  case  of  Ault- 
man  v.  Utsey,  34  S.  C.  559,  13  S.  E.  848,  as  sustaining  the 
position  that  the  absence  from  a  deed  of  a  covenant  of  gen- 
eral warranty  is  sufficient  in  itself  to  put  a  purchaser  on 
inquiry  as  to  defects  in  the  title.  Chief  Justice  Mclver  in 
the  opinion  did  indicate  that  as  the  view  of  the  court ;  but 
the  point  decided  in  the  case  was  that  there  were  a  number 
of  other  facts,  which,  in  connection  with  the  absence  of  a 
general  warranty  in  several  of  the  deeds,  were  sufficient  to 
put  the  purchaser  on  inquiry.  In  accepting  the  view  that 
the  grantee  who  takes  a  quitclaim  deed  is  not  entitled  to 
the  protection  of  the  recording  acts,  the  court  seems  to  have 
been  influenced  mainly  by  the  opinion  of  the  supreme  court 
of  the  United  States,  expressed  in  Oliver  v.  Piatt,  3  How. 
(U.  S.)  333,  11  L.  ed.  622,  and  May  v.  LeClaire,  11  Wall. 
(U.  S.)  217,  20  L.  ed.  50.  Hence  the  authority  of  Aultman 
V.  Utsey  on  the  point  is  much  weakened  by  the  fact  that 
the  supreme  court  of  the  United  States,  in  Moelle  v.  Sher- 
wood, 148  U.  S.  21,  13  Sup.  Ct.  Rep.  26,  37  L.  ed.  350,  and 
United  States  v.  California  etc.  Land  Co.,  148  U.  S.  31,  13 
Sup.  Ct.  Rep.  458,  37  L.  ed.  354,  has  repudiated  the  doctrine 
in  the  two  older  cases  and  laid  down  the  rule  that  the  holder 
of  a  quitclaim  deed  is  entitled  to  the  protection  of  the  plea 
of  purchaser  for  value  without  notice.  In  the  elaborate  note 
of  Babcock  v.  Wells  (R.  I),  105  Am.  St.  Rep.  848,  Mr.  Free- 
man collates  the  authorities  on  both  sides,  and  shows  that 
this  later  view  is  gaining  in  judicial  recognition. 

In  Martin  v.  Ragsdale,  71  S.  C.  67,  50  S.  E.  671,  this  court 
laid  down  and  applied  the  later  and  better  rule.  As  pointed 
out  in  that  case,  the  statute  law  of  this  state  prescribes  a 
form  of  conveyance  as  "valid  and  effectual  to  convey  from 
one  person  to  another  or  others  the  fee  simple  of  any  land 
or  real  estate,"  and  the  form  so  prescribed  does  not  con- 
tain a  warranty  clause.  The  statute  law  further  provides 
^^  that  deeds  conveying  real  estate  shall  be  valid  so  as  to 
affect  subsequent  purchasers  for  value  only  when  recorded 
as  required  by  the  act.  Certainly,  the  courts  cannot  say  that 
one  who  pays  value  and  takes  a  deed  without  warranty  in 
the  form  prescribed  by  the  statute  is  not  a  purchaser  of  real 
estate  within  the  meaning  of  the  recording  act.  We  con- 
clude, therefore,  that  the  Blackville,  Alston  and  Newberry 
Railroad  Company,  under  the  evidence  before  the  court,  was 
a  purchaser  for  value  without  notice,  and  entitled  to  pro- 
tection against  Mrs.  Carroll's  claim. 

As  to  the  second  question,  there  can  be  no  doubt.  A  pur- 
chaser with  notice,  who  buys  from  a  prior  purchaser  fur 
value  without  notice,  is  entitled  to  the  same  protection  as 
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his  grantor.  The  law  is  established  by  numerous  decisions 
as  stated  by  Chancellor  Johnson  in  Brown  v.  Wood,  6  Rich. 
Eq.  176:  "Whenever,  in  tracing  a  title  in  defendants,  you 
first  come  upon  an  innocent  purchaser  having  no  notice, 
from  that  moment  the  title  is  sacred  in  equity,  under  which 
principle  a  purchaser  with  notice,  from  one  without  notice, 
is  protected  in  this  court":  McKnight  v.  Gordon,  13  Rich. 
Eq.  223,  94  Am.  Dec.  164;  Herring  v.  Cannon,  21  S.  C.  217, 
53  Am.  Rep.  661 ;  Jones  v.  Hudson,  23  S.  C.  501. 

We  think  the  circuit  judge  was  therefore  in  error  in  dis- 
missing the  complaint  for  injunction  under  the  evidence 
offered.  Examination  of  the  evidence,  however,  leads  to 
the  conclusion  that  this  court  in  reversing  the  judgment 
should  not  grant  a  perpetual  injunction,  but  remand  the 
case  for  a  new  trial  under  the  principles  herein  announced. 
The  evidence  of  the  witness,  W.  T.  Walker,  seemed  to  show 
that  he  was  one  of  the  incorporators  of  the  Blackville,  Al- 
ston and  Newberry  Railroad  Company,  and  that  as  the  agent 
of  the  railroad  company  he  made  the  purchase  of  the  right 
of  way  from  William  S.  Reynolds.  On  the  objection  of 
plaintiff's  counsel  the  testimony  of  this  witness  as  to  all 
statements  by  William  S.  Reynolds  concerning  his  title, 
made  to  the  witness  while  he  was  acting  as  ^^  agent  for  the 
railroad  company  procuring  the  right  of  way,  was  excluded. 
The  defendant  could  not  appeal  from  this  ruling  as  to  the 
exclusion  of  evidence,  because  the  judgment  was  in  his  favor. 
If  William  S.  Reynolds  gave  to  the  duly  authorized  repre- 
sentative of  the  railroad  company  notice  that  he  held  only 
a  life  estate  in  the  land,  with  remainder  to  his  daughters, 
and  the  railroad  company  took  the  title  and  paid  for  the 
land  with  this  notice,  then  it  could  not  claim  to  be  a  pur- 
chaser without  notice.  On  another  trial  this  testimony  may 
be  incompetent,  because  it  may  turn  out  that  the  witness 
was  not  such  a  representative  of  the  railroad  company  as 
that  notice  to  him  wOuld  bind  the  company,  but  as  the 
matter  appears  on  the  record  before  us,  the  defendant  was 
entitled  to  the  evidence. 

Tlie  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  reversed  and  the  cause  remanded  to  the 
circuit  court  for  a  new  trial. 

PER  CURIAM.  We  are  unable  to  discover  any  material 
issue  that  has  not  been  carefully  considered. 

It  is  therefore  ordered  that  the  petition  for  rehearing  be 
dismissed  and  the  order  heretofore  granted,  staying  the 
remittitur,  be  revoked. 


Who  M  o  Bojia  Fide  Purchaser  Withmit  Notice  is  the  subject  of  a  note 
to  Blanohard  v.  Tyler,  86  Am.  Dec.  62.  That  one  holding  under  a  quit- 
claim deed  is  not  a  bona  fide  purchaser  without  notice,  see  Wood  v. 
Holly  Mfg.  Co.,  100  Ala.  326,  46  Am.  St.  Rep.  56;  Thorn  v.  Newsom, 
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C4  Tex.  161,  53  Am.  Rep.  747,  but  for  other  views  compare  the  note  to 
the  case  last  cited;  Livingstone  v.  Murphy,  187  Mass.  315,  105  Am.  St. 
Rep.  400;  Ennis  v.  Tucker,  78  Kan.  55,  130  Am.  St.  Rep.  352.  The  law 
protects  purchasers  of  real  estate  as  the  title  appears  of  record,  unless 
there  is  notice  of  something  to  the  contrary:  Booker  v.  Booker,  208 
111.  529,  100  Am.  St.  Rep.  250;  Friend  v.  Yahr,  126  Wis.  291,  110  Am. 
St.  Rep.  924. 

A  Purchaser  With  Notice  from  a  Purchaser  Without  Notice  takes  a 
good  title:  Doyle  v.  Wade,  23  Fla.  90,  11  Am.  St.  Rep.  334;  Living- 
stone V.  Murphy,  187  Mass.  315,  105  Am.  St.  Rep.  400. 

Notice  to  an  Agent  as  Notice  to  His  Principal  is  the  subject  of  a  note 
to  Trentor  v.  Pothen,  24  Am.  St.  Rep.  228. 

Quitclaim  Deeds  are  discussed  in.  the  note  to  Babeock  v.  Wells,  105  Am. 
St.  Rep.  854. 


STATE  V.  COYLB. 

[86  S.  C.  81,  67  S.  E.  24.] 

SELF-DEFENSE. — To  Instruct  the  Jury  as  to  the  Law  of  Self- 
defense  is  not  error  where  the  defendant's  plea  was  simply  not  guilty, 
and  where  he  did  not  make  the  plea  of  self-defense,  if  there  was  an 
issue  in  the  testimony  as  to  who  made  the  first  assault,  and  the  court 
nas  not  informed  that  the  defendant  relied  solely  on  the  defense  of 
insanity,     (p.  1026.) 

CRIMINAL  LAW. — ^An  Instruction  is  not  on  the  Facts  where  it 
does  not  assume  as  true  any  fact  in  issue,  does  not  undertake  to  state 
the  testimony,  nor  in  any  way  convey  to  the  jury  the  court's  opinion 
of  the  testimony,     (p.  1026.) 

SELF-DEFENSE.— In  Applying  the  Law  of  Self-defense,  what 
a  man  of  ordinary  firmness  and  courage  would  have  done  and  should 
have  done,  under  the  circumstances,  is  a  question  of  fact  for  the  jury. 
(p.  1026.) 

CRIMINAL  LAW. — ^Insanity  Arising  During  the  Progress  of  a 
Difficulty  voluntarily  brought  on  by  the  defendant,  and  as  the  result  of 
a  blow  rightfully  inflicted  by  his  adversary,  does  not  excuse  him  for 
his  subsequent  conduct  in  the  affray,     (p.  1027.) 

Indictment  for  assault  and  battery.  The  defendant  was 
convicted  and  sentenced,  and  appealed. 

D.  H.  Magill,  for  the  appellant. 

R.  A.  Cooper,  for  the  appellee. 

*^  JONES,  C.  J.  Defendant,  tried  for  assault  with  intent 
to  kill  Julian  Still,  was  convicted  of  assault  and  battery  of 
high  and  aggravated  nature,  and  sentenced  to  eight  years 
at  hard  labor  in  the  state  penitentiary. 

The  exceptions  relate  solely  to  the  charge,  but  a  state- 
ment of  the  testimony  will  help  to  make  clear  the  points 
involved. 
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The  testimony  for  the  state  was  as  follows: 

Julian  Still:  "I  live  at  the  Greenwood  Cotton  Mill.  I 
am  twenty-two  years  old,  and  am  married.  I  had  a  diffi- 
culty with  Jeff  Coyle  on  the  night  of  Augu,st  15th,  some- 
where about  11  o'clock.  I  don't  know  what  his  condition 
was;  he  seemed  to  be  drinking.  When  I  came  up  to  where 
Coyle  was  I  asked  Mr.  Christian  if  there  was  any  trouble, 
and  Coyle  spoke  up  and  said,  'I  have  had  some  trouble' — 
said,  'Come  here;  I  will  tell  you  about  it.'  He  had  out  his 
knife.  ®^  I  told  him  to  put  up  the  knife  and  I  would  come 
over  there.  He  said  he  wouldn't  do  it.  Coyle  caught  hold 
of  my  arm  and  followed  me  about  ten  steps  and  told  me  to 
stop,  he  wanted  to  tell  me  about  the  trouble.  I  said,  'AH 
right,  I  will  stop.'  He  asked  me  if  I  didn't  remember  about 
six  years  ago  when  him  and  my  father  had  a  fuss.  I  said 
'Yes,'  and  he  began  talking  about  it.  He  started  at  me 
with  his  knife  open,  and  I  knocked  him  down  and  walked 
over  him,  and  started  to  hit  him  again,  but  I  didn't,  and 
walked  off  six  or  eight  steps,  and  he  got  up  and  started 
toward  me.  He  kept  coming  on  me,  and  I  backed  ten  steps 
and  turned,  and  he  ran  up  and  stabbed  me  in  the  left  side, 
and  I  ran  toward  the  railroad  and  he  cut  me  in  the  back. 
I  ran  up  the  street,  and  he  knocked  me  down  and  began 
beating  me.  I  hollered  and  he  kept  on  beating  me.  I  got 
up  and  ran  in  Will  Joe  Dean's  yard,  and  he  ran  behind  mo 
and  knocked  me  down  again,  and  went  on  out  through  the 
back  way.  I  think  he  cut  me  about  ten  times.  The  stick 
was  an  iron  rod  covered  with  leather.  It  was  my  stick. 
That  is  what  I  knocked  him  down  with." 

Cross-examination:  "I  was  going  in  the  opposite  direc- 
tion from  my  home  when  I  went  where  Coyle  was.  I  went 
there  because  I  heard  one  of  the  Still  boys  and  Coyle  was 
in  a  fuss.  I  went  there  because  I  heard  Coyle  was  down 
there.  I  bought  this  stick  that  night  before  I  went  to  where 
Coyle  was.  The  stick  bad  a  metal  head,  and  is  a  tolerable 
heavy  stick.  You  could  brain  a  man  with  it  if  you  hit  him 
hard  enough.  I  struck  Coyle  with  that  stick  before  he  cut 
me,  but  he  was  coming  toward  me  with  a  knife." 

Dr.  R.  B.  Epting,  testifying  as  to  the  wounds  received  by 
the  prosecutor,  found  that  he  was  pretty  badly  injured 
with  the  twelve  or  fifteen  cuts  on  him,  some  cuts  entering 
the  cavity  of  the  lungs. 

Dr.  J.  B.  Owens  testified  that  he  next  day  dressed  a 
wound  on  side  of  the  defendant's  head  across  the  ear,  and 
that  it  looked  like  a  pretty  severe  lick. 

**"*  The  testimony  for  the  defense  was  as  follows: 

Jeff  Coyle:  "I  am  the  defendant  in  this  case.  I  was  on 
my  way  home  that  night.  I  had  a  quart  and  a  pint  of 
whisky  in  a  basket,  and  Julian  Still  overtook  me  and  asked 
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me  to  give  him  some  of  the  whisky,  and  I  told  him  I  could 
not  give  it  to  him  because  it  wasn't  mine,  and  he  says,  'No, 
you  are  too  damned  stingy' — those  are  the  words  he  used. 
I  says,  'If  it  was  my  liquor  I  would  give  it  to  you;  you 
would  be  welcome  to  it.'  He  says,  'I  haven't  forgot  about 
how  you  treated  my  father  three  or  four  years  ago,  by  whip- 
ping him  over  at  the  old  mill.*  I  says,  'Me  and  your  father 
has  done  settled  that  long  ago.'  And  he  stepped  back  from 
me  with  his  stick  and  says,  *I  have  never  settled  it  with 
you, '  and  knocked  me  down  with  the  stick.  He  didn  't  give 
me  a  moment's  warning.  After  he  knocked  me  down  I 
couldn't  tell  what  happened.  He  knocked  me  crazy.  I 
couldn't  give  account  of  anything  after  he  hit  me  with  the 
stick.  I  will  be  honest,  before  God  in  Heaven,  he  knocked 
me  so  crazy  I  didn't  know  anything.  I  don't  know  what  I 
did.  He  struck  me  on  the  left  side  of  my  head.  I  never 
had  a  cross  word  with  Julian  Still  in  my  life,  and  had  noth- 
ing at  all  against  him.  I  do  not  know  whether  I  cut  him  or 
not.  My  physical  condition  is  very  weak.  I  have  kidney 
trouble  and  lung  trouble.  Doctors  have  treated  me  for 
three  years.  I  suffered  with  the  wound  I  received  from  this 
stick  for  two  weeks,  and  I  felt  as  if  I  would  die  from  it. 
After  I  came  to  my  senses  I  went  and  surrendered  to  the 
sheriff,  when  I  was  told  what  had  happened." 

Cross-examination:  "When  I  came  to  myself  I  was  at 
home.  I  have  no  idea  how  I  got  home.  I  might  have  run 
this  boy  around  and  cut  him  up,  for  all  I  know.  My  wife 
took  me  over  to  her  sister's  after  I  came  to  myself,  at  her 
sugjTfestion.  I  was  not  drunk.  I  can  prove  by  the  officers 
of  this  town  I  don't  get  drunk.  My  wife's  brother  came 
over  and  told  me  the  next  morning  about  Julian  Still  being 
cut,  ®**  and  said  they  accused  me  of  doing  it,  and  I  came 
and  gave  up,  and  that  is  the  first  I  knew  of  it." 

Redirect  examination:  "I  was  not  drinking  that  night.  I 
drank  a  bottle  of  beer  that  afternoon  about  4  o'clock.  That 
is  all  I  drank.  I  did  not  cut  at  Still  before  he  struck  me 
with  the  stick.  I  carried  the  stick  off  with  me,  I  suppose. 
I  had  it  at  home  the  next  morning,  but  I  didn't  know  any- 
thing about  having  the  stick  until  my  wife  asked  me  where 
I  got  it." 

In  charging  the  law  as  to  self-defense,  the  court  said : 
"Now,  there  is  involved  in  here  the  law  as  to  self-defense, 
and  the  law  upon  that  point  is,  that  where  anyone  under- 
takes to  escape  responsibility  for  cutting  or  shooting  a  man 
or  otherwise  injuring  him,  on  the  ground  of  self-defense, 
the  law  requires  him  to  satisfy  the  jury  by  the  greater 
weight  of  the  testimony:  first,  that  he  was  free  from  fault 
in  bringing  on  the  difficulty;  second,  that  he  could  not  have 
retreated  from  the  difficulty  without  probably  endangering 
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his  safety;  and  third,  that  it  was  necessary  for  him  to  use 
such  force  as  he  did  use  in  order  to  protect  himself  from 
tlie  loss  of  life  or  from  serious  bodily  harm,  and  that  from 
the  standpoint  of  a  man  of  ordinary  firmness  and  courage — 
you  place  the  defendant,  the  man  seeking  to  escape  on  the 
f^round  of  self-defense,  when  you  are  considering  that  plea 
in  this  case,  you  place  in  his  position  a  man  of  ordinary 
firmness  and  courage,  the  standard  which  the  law  gives  you 
to  measure  a  man  by,  and  you  say  what  he  would  have  done 
and  should  have  done,  under  the  circumstances,  from  the 
dangers  by  which  he  was  surrounded,  either  real  dangers  or 
appearances  of  danger — whether  he  would  have  been  justi- 
fied in  believing  that  he  was  in  danger  of  the  loss  of  his 
life  or  serious  bodily  harm,  and  therefore,  waa  justified  in 
doing  as  he  did  do." 

The  specifications  of  error  are : 

"(a)  In  instructing  the  jury  that  the  law  of  self-defense 
was  involved  in  this  case  when  the  defendant  made  no  such 
**  plea,  nor  did  the  testimony  involve  such  plea;  on  the 
contrary,  the  plea  being  not  guilty  by  reason  of  irresponsi- 
bility on  account  of  such  a  dethronement  of  his  reason  as  to 
render  him  incapable  of  distinguishing  between  right  and 
wrong  or  knowing  what  he  was  doing  at  the  time  of  the 
alleged  assault  and  battery. 

"(b)  By  charging  on  the  facts  in  telling  the  jury  that 
the  defendant  was  seeking  to  escape  on  the  plea  of  self- 
defense,  which  was  tantamount  to  telling  them  that  he  ad- 
mitted the  assault  and  battery,  and  that  in  order  to  escape, 
he  must  prove  what  is  required  to  establish  such  plea,  by 
the  greater  weight  of  the  evidence,  in  order  that  he  might 
be  justified  in  doing  what  he  did  do. 

"(c)  In  submitting  to  the  jury  to  decide  what  a  man  of 
ordinary  firmness  and  courage,  situated  as  the  defendant 
was  situated,  'should  have  done  under  the  circumstances.' 
to  submit  such  question  to  the  jury  being  to  submit  to  them 
the  decision  of  a  question  of  law. 

"(d)  In  charging  on  the  facts  by  placing  the  defendant 
in  the  attitude  of  seeking  to  escape  on  the  ground  of  self- 
defense,  and  speaking  of  him  as  having  done  as  he  did  do." 

As  to  specification  (a),  the  defendant's  plea  was  simply 
not  guilty.  The  court  was  not  advised  that  the  defendant 
relied  solely  on  the  defense  of  insanity.  It  appears  that 
each  of  the  parties  struck  the  other  with  a  deadly  or  dan- 
uerous  weapon,  and  there  was  an  issue  in  the  testimony  as 
to  who  made  the  first  assault,  the  prosecutor  testifying  that 
the  defendant  was  attacking  him  with  an  open  knife  before 
lie  struck  the  defendant  with  the  heavy  stick,  and  defend- 
ant testifying  that  he  was  not  cutting  prosecutor  with  a 
knife  when  the  prosecutor  struck  him,  and  that  if  he  cut 
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the  prosecutor  it  was  after  prosecutor  had  knocked  him 
down  with  the  stick.  There  is  no  contention  that  defendant 
was  insane  previous  to  the  blow  which  he  received  in  the 
difficulty.  It  is  manifest,  therefore,  that  ^^  there  was  no 
impropriety  in  charging  the  law  as  to  self-defense. 

As  to  specifications  (b)  and  (d)  :  We  fail  to  see  how  the 
charge  could  be  construed  as  a  charge  on  the  facts.  The 
charge  did  not  assume  as  true  any  fact  in  issue,  did  not 
undertake  to  state  the  testimony,  and  in  no  way  conveyed 
to  the  jury  the  court's  opinion  as  to  the  testimony. 

As  to  specification  (c),  it  is  sufficient  to  say  that  in  apply- 
ing the  law  of  self-defense,  what  a  man  of  ordinary  firmness 
and  courage  would  have  done  and  should  have  done,  under 
the  circumstances,  is  a  question  of  fact  for  the  jury. 

The  second  exception  is  as  follows : 

2.  "Because  it  was  error  to  charge  the  jury  as  follows: 
'Now,  if  by  a  blow  inflicted  upon  him,  a  man's  reason  be- 
came utterly  dethroned,  if  he  so  absolutely  lost  his  intelli- 
gence as  not  to  know  what  he  was  doing  at  all,  not  to  know 
right  from  wrong — the  standard  under  our  law  in  this  state 
— so  that  he  did  not  know  what  he  was  doing,  or  that  it 
was  wrong  to  do  it,  and  he  went  and  cut  the  other  man  as 
a  man  who  was  insane,  suffering  from  such  degree  of  in- 
sanity as  not  to  know  right  from  wrong,  why  he  would  not 
be  responsible  for  what  he  did  then,  unless  he  was  at  fault 
in  bringing  on  the  difficulty  in  which  he  got  the  blow  which 
deprived  him  of  his  reason.  Of  course,  if  he  was  at  fault 
and  brought  on  a  difficulty,  forced  the  man  to  protect  him- 
self from  the  loss  of  his  life  or  serious  bodily  harm,  to  strike 
him,  and  as  a  result  of  that  blow  rightfully  inflicted  by  the 
other  man,  and  wrongfully  brought  upon  himself  by  his  own 
conduct,  he  became  deprived  of  his  reason  and  went  on  and 
cut  or  killed  the  man,  of  course,  the  law  would  hold  him 
responsible  for  what  he  did,  even  although  he  did  not  then 
know  what  he  was  doing,  because  he  would  have  been  in  the 
wrong  in  bringing  himself  into  that  condition';  the  error 
being: 

^*  "(a)  In  holding  and  charging  that  a  person  in  such 
condition  and  under  such  circumstances  would  be  respon- 
sible, under  the  law  for  what  he  did,  when,  it  is  submitted, 
it  is  the  law  of  this  state  that  it  matters  not  whether  the 
mind  be  destroyed  by  the  acts  and  doings  of  the  accused,  or 
by  the  touch  of  the  finger  of  God,  if  the  fact  of  insanity 
existed  at  the  time  of  the  commission  of  the  alleged  offense, 
the  defendant  cannot  be  legally  convicted. 

**(b)  In  taking  from  the  jury  the  only  defense  of  the 
defendant,  except  that  of  not  guilty,  and  in  subniittin2r  to 
them  the  plea  of  self-defense,  which  we  did  not  interpose, 
if,  indeed,  the  defendant  had  satisfied  the  jury  beyond  rea- 
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sonable  doubt  even  of  his  insanity  at  the  moment  the  alleged 
oifense  was  committed. 

"(e)  In  saying  to  the  jury  that  a  man  in  the  condition 
he  describes  mentally  would  be  responsible  if  he  was  at  fault 
himself  in  bringing  on  the  difficulty  in  which  he  got  the 
blow  which  deprived  him  of  his  reason,  such  being  calcu- 
lated to  impress  the  jury  with  the  fact  that  his  honor  be- 
lieved that  the  defendant  brought  on  the  difficulty  in  which 
he  got  the  blow  when  there  is  no  proof  to  warrant  such 
belief  or  to  justify  such  charge." 

As  to  specification  (c),  it  appears  by  reference  to  the 
testimony  of  the  prosecutor  that  defendant  was  attacking 
prosecutor  with  a  knife  when  he  received  the  blow  alleged 
to  have  made  him  temporarily  insane.  Specification  (b) 
has  been  disposed  of  in  considering  the  first  exception. 

We  do  not  think  specification  (a)  shows  error.  The 
charge  is  based  upon  the  hypothesis  that  the  jury  might 
accept  the  prosecutor's  version  that  defendant  assaulted  him 
with  the  deadly  weapon  before  he  struck  defendant.  Ac- 
cording to  this  view,  defendant  was  admittedly  sane  and 
responsible  at  the  inception  of  the  difficulty.  "Insanity" 
arising  during  the  progress  of  a  difficulty  voluntarily 
brought  on  by  defendant,  and  as  the  result  of  a  blow  right- 
fully inflicted  by  his  adversary,  should  not  constitute  *^  ex- 
cuse for  his  after  conduct  in  such  difficulty.  The  reason 
which  sustains  the  settled  law  in  this  state — that  voluntary 
intoxication  is  no  excuse  for  crime — applies  with  as  great 
force  in  a  case  of  this  kind. 

Moreover,  the  charge  was  very  favorable  to  defendant  in 
submitting  the  question  of  insanity  to  the  jury.  The  defense 
rested  solely  on  the  unsupported  statement  of  defendant  as 
to  the  condition  of  his  mind,  and  this  testimony  practically 
amounted  to  nothing  but  a  statement  that  he  did  not  re- 
member what  he  did  that  night  after  the  prosecutor  struck 
him,  by  the  defendant's  showing  his  memory  was  completely 
restored  next  morning,  except  as  to  his  acts  to  the  prosecutor 
after  the  blow.  There  was  no  evidence  by  the  physician 
who  attended  him  that  the  blow  was  such  as  might  have 
caused  temporary  insanity.  There  was  no  evidence  of  any 
delusion  and  no  evidence  that  defendant  did  not  at  the  time 
of  his  acts  have  mental  capacity  sufficient  to  know  that  his 
conduct  was  wrong.  The  barbarity  of  his  conduct  afforded 
no  evidence  of  irresponsible  insanity.  All  the  evidence 
tended  to  show  that  defendant  acted  in  a  frenzy  of  passion 
or  revenge,  not  engendered  by  a  mind  so  diseased  as  to  de- 
stroy capacity  to  know  that  his  acts  were  wrong. 

The  judgment  of  the  circuit  court  is  affirmed. 
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PER  CURIAM.  After  due  consideration  the  court  is  un- 
able to  discover  that  any  material  question  of  law  or  fact 
has  been  overlooked  or  disregarded. 

It  is,  therefore,  ordered  that  the  petition  herein  be  dis- 
missed and  the  order  heretofore  granted,  staying  remittitur, 
be  revoked. 


The  Law  of  Self-defense  is  discussed  in  the  notes  to  State  v.  Sumner, 
74  Am.  St.  Rep.  717;  State  v.  Gordon,  109  Am.  St.  Eep.  804. 

Insanity  as  an  Excuse  or  Defense  for  Crime  is  the  subject  of  a  note  to 
Knight  V.  Stat«,  76  Am.  St.  Rep.  83.  In  this  note,  at  page  85,  it  is 
stated  that  it  is  only  necessary  that  the  insanity  exist  at  the  moment 
when  the  act  occurred  with  which  the  accused  stands  charged. 


SEABOARD   AIR   LINE   RAILWAY   v.   RAILROAD 
COMMISSIONERS. 

[86  S.  C.  91,  67  S.  E.  1069.] 

EVIDENCE — Books  of  Account — Enforcement  of  Freight  Rates. 
In  a  proceeding  by  a  railroad  company  to  enjoin  railroad  commissioners 
from  enforcing  a  freight  rate,  the  books  of  original  entry  are  the  best 
evidence  of  the  transactions  of  the  company,  but  it  would  be  a  practical 
denial  of  justice  to  require  it  to  produce  all  the  waybills,  tickets,  re- 
ports and  other  innumerable  memoranda  made  by  its  multitude  of  em- 
ployees. The  entries  made  of  the  aggregations  of  these  on  the 
company's  books  of  original  entry  kept  in  good  faith  for  the  purpose 
of  showing  the  course  of  its  business  and  its  profits  and  losses  are 
admissible  as  evidence  of  such  transactions,  but  the  commissioners  may 
call  for  any  particular  document  which  tends  to  elucidate  the  accounts 
or  books  or  bears  on  any  of  the  questions  at  issue,     (pp.  1029,  1030.) 

EVIDENCE — Books  of  Account,  kept  in  the  regular  course  of 
business  and  containing  the  original  entry  of  transactions,  may  be 
introduced  in  evidence,  but  the  court,  or  referee,  must  decide  in  the 
first  instance  what  are  the  books  of  original  entry,  what  is  sufficient 
proof  of  the  verity  of  the  books,  and  what  evidence  is  reasonably  avail- 
able to  the  one  oifering  the  books  to  prove  the  entries  made  therein. 
These  questions  must  be  left  almost  entirely  to  the  discretion  of  the 
trial  court,     (pp.  1029,  1030.) 

Proceeding  in  the  supreme  court  by  the  railway  company 
to  enjoin  the  defendants  from  enforcing  a  freight  rate  on 
fertilizers. 

Lyles  &  Lyles,  for  the  petitioner. 

Attorney  General  Lyon,  for  the  respondent. 

^^  WOODS,  J.  The  referee  to  whom  it  was  referred  to 
take  testimony  and  report  on  all  the  issues  of  law  and  fact 
has  made  a  preliminary  report  to  this  court  on  a  question 
of  evidence,  on  the  decision  of  which  depends  the  further 
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conduct  of  the  trial.  The  referee  thus  states  the  questiom 
and  his  decision  thereon: 

"During  the  taking  of  the  testimony  so  far  offered  as  to 
the  receipts  and  disbursements  of  the  plaintiff  company, 
which  has  a  material  bearing  on  the  reasonableness  of  the 
rates  on  fertilizers  prescribed  by  the  railroad  commission  of 
South  Carolina,  the  question  at  issue,  testimony  was  offered 
of  tables  made  in  the  office  of  the  company  from  the  records 
of  the  company  by  clerks  employed  for  that  purpose,  and 
also  of  books  of  the  company^  which  showed  in  tabulated 
form  its  receipts  and  expenditures.  The  attorney  general, 
as  counsel  for  the  railroad  commission,  contended  that  only 
the  parties  who  received  the  moneys  and  made  the  disburse- 
ments were  competent  witnesses  to  prove  them,  or  at  least 
the  original  reports  themselves. 

"Counsel  for  plaintiff  contended  that  any  statement  made 
up  in  the  office  of  the  company  from  its  books  and  records 
could  be  proved  by  an  officer  of  the  company  under  whose 
direction  and  supervision  such  statements  were  made.  The 
referee  ruled  that  by  reason  of  the  multitudinous  agents 
who  collected  and  disbursed  the  freight,  passenger  and  other 
moneys  of  so  large  a  system  as  the  Seaboard  Air  Line  Rail- 
road Company,  a  requirement  that  they,  or  even  the  original 
reports  made  to  them,  should  be  held  to  be  the  best,  and, 
therefore,  the  only  admissible  evidence  would  be  practically 
a  denial  of  justice,  and,  therefore,  not  demanded;  but  that 
the  books  of  the  company,  kept  in  their  offices  in  which 
these  several  items  were  aggregated  and  tabulated  could 
be  produced,  and  when  produced,  would  be  received  in  evi- 
dence, but  that  such  entries  could  not  be  produced  by  a  copy 
or  by  the  person  who  made  a  copy." 

^^  The  rule  that  a  party  cannot  introduce  his  own  state- 
ments in  his  favor  is  subject  to  the  exception  that  he  may 
introduce  books  of  account,  kept  in  the  regular  course  of 
business,  upon  identification  of  the  account  by  the  persons 
who  made  and  entered  the  transactions  there  recorded.  But 
where  the  person  who  made  the  sale  or  other  transaction 
and  entered  it  is  dead,  or  is  for  any  other  cause  unavail- 
able as  a  witness,  on  the  principle  of  necessity,  the  books 
may  be  introduced  upon  the  introduction  of  the  best  avail- 
able proof  of  their  verity :  Thomson  v.  Porter,  4  Strob.  Eq. 
58,  53  Am.  Dec.  653;  Wigmore  on  Evidence,  see.  1521.  Ob- 
viously there  can  be  no  fixed  rule  as  to  what  circumstances 
establish  such  necessity,  and  what  is  sufficient  proof  of  the 
verit}^  of  the  books.  These  questions  must  be  left  almost 
entirely  to  the  discretion  of  the  trial  court. 

In  this  case,  we  think,  as  held  by  the  referee,  that  the 
books  of  original  entry  are  the  best  evidence  of  the  trans- 
action of  the  plaintiff  company,  but  the  referee  must  decide 
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in  the  first  instance  what  are  the  books  of  original  entry 
and  what  evidence  is  reasonably  available  to  the  plaintiff 
to  p)rove  the  entries  made  therein. 

We  agree  fully  with  the  referee  that  it  would  be  a  prac- 
tical denial  of  justice  to  require  the  plaintiff  to  produce  all 
the  waybills,  tickets,  reports  and  other  innumerable  memo- 
randa made  by  its  multitude  of  employees.  The  entries 
made  of  the  aggregations  of  these  on  the  plaintiff's  books 
of  original  entry  kept  in  good  faith  for  the  purpose  of 
showing  the  course  of  its  business  and  its  profits  and  losses 
are  admissible  as  evidence  of  such  transactions:  2  Wigraore 
on  Evidence,  sec.  1230;  Boston  &  W.  R.  Co.  v.  Dana,  1  Gray, 
83 ;  Louisville  Bridge  Co.  v.  Louisville  &  N.  R.  Co.,  116  Kv. 
258.  75  S.  W.  285. 

The  defendant  is,  of  course,  not  to  be  precluded  from 
calling  for  any  particular  documents  in  the  possession  of 
the  plaintiff  which,  in  the  opinion  of  the  referee,  tend  to 
**  elucidate  the  accounts  or  books  of  the  plaintiff  or  bear 
on  any  of  the  questions  at  issue. 

It  follows  that  the  report  of  the  referee  should  be  con- 
firmed, and  it  is  so  ordered. 

Mr.  Chief  Justice  Jones  did  not  sit  in  this  hearing. 


Bools  of  Account  as  Evidence  are  discussed  in  the  note  to  Sheridan 
Coal  Co.  V.  C.  W.  Hull  Co.,  ante,  p.  435. 

The  Admissibility  in  Evidence  Against  Third  Persons  of  BooTcs,  reports, 
and  the  like,  other  than  books  of  account,  is  the  subject  of  a  note  to 
Eureka  etc.  Min.  Co.  v.  Bullion  etc.  Min.  Co.,  125  Am,  St.  Eep.  841. 


LAMB  V.  SOUTHERN  RAILWAY. 

[86  S.  C.  106,  67  S.  E.  958.] 

RAILROADS  —  Trespasser  Crossing  Bridge.  —  A  person  who 
undertakes  to  walk  upon  a  long  railroad  bridge  over  a  river,  in  spite  of 
a  conspicuous  posted  notice  not  to  do  so,  is  a  trespasser,  although  many 
persons  actually  use  the  bridge  to  cross  without  objection  by  the  rail- 
road aiithorities,  and  one  or  two  planks  are  laid  on  the  cross-ties  and 
used  as  a  walkway,  particularly  where  a  safe  public  bridge  over  the 
river  is  within  easy  access,     (pp.  1033,  1Q34.) 

RAILROADS. — The  Contributory  Negligence  of  a  Trespasser  or 
licensee  in  walking  upon  a  long  railroad  bridge  over  a  river  will  defeat 
a  recovery  for  his  death  or  injury  caused  by  the  negligence  of  the  rail- 
road company,      (p.  1034.) 

RAILROADS — Trespassei* — Wanton  Injury. — If  a  trespasser  is 
killed,  wliile  walking  upon  a  long  railroad  bridge  over  a  river,  througli 
the  recklessness  or  wantonness  of  persons  in  charge  of  a  railroad 
engine,  his  contributory  negligence  will  not  defeat  a  recovery  for  bia 
death,     (pp.  1U34,  1035.) 
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RAILROADS — Trespasser — An  Inference  of  Indiflference  aad 
Wanton  Disregard  of  tlie  safety  of  trespassers  may  be  drawn  from  evi- 
dence that  a  railroad  engine,  without  cars  and  without  a  headlight  or 
signals,  was  run,  between  sundown  and  dark,  at  high  speed  across  a 
long  bridge;  that  the  engineer  saw  a  man  on  the  bridge  some  distance 
ahead  of  him  and  "slowed  up";  that  the  engineer  saw  the  man  step 
from  the  track  into  a  platform,  where  there  was  a  water  barrel;  that 
tiie  engine  was  then  pulled  ahead;  and  that  the  engineer  had  said,  after 
I'oming  off  the  witness-stand,  that  he  did  knock  the  man  off,  especially 
where  the  railroad  company  had  notice  that  many  persons  were  tres- 
passing on  the  bridge  notwithstanding  a  conspicuous  posted  notice  not 
to  do  so.     (pp.  1035,  1036.) 

BAILBOADS. — A  Nonsuit  is  Properly  Refused,  in  an  action  for 
damages  against  a  railroad  company  for  killing  a  trespasser  who  was 
walking  upon  a  long  railroad  bridge  over  a  river,  where  there  is  suffi- 
cient evidence  from  which  an  inference  of  indifference  and  wanton  dis- 
regard of  his  safety  might  be  drawn,     (p.  1036.) 

EVIDENCE — Daylight  or  Dark. — A  Witness  may  say  whether, 
at  the  time  of  an  occurrence,  it  was  daylight  or  dark.     (p.  1036.) 

RAILROADS. — Hearsay  Testimony  That  a  Person  had  crossed 
a  railroad  bridge  is  of  no  consequence  after  the  introduction  of  undis- 
puted evidence  that  a  great  number  of  persons  had  crossed,     (p.  1036.) 

RAILROADS. — Negative  Evidence,  if  Relevant,  is  admissible,  as 
that  the  witness  had  never  heard  of  the  railroad  company  making  any 
objections  to  persons  crossing  its  bridge,     (p.  1036.) 

RAILROADS — Instructions — Harmless  Omission. — In  an  action 
against  a  railroad  company,  an  omission  to  give  an  instruction  sub- 
stantially included  in  another  instruction  is  not  material,     (p.  1037.) 

Action  by  the  plaintiff,  as  administrator,  against  the  rail- 
way company  and  G.  T.  Brewer.  There  was  a  judgment  for 
the  plaintiff  and  the  defendants  appealed. 

N.  G.  Evans,  for  the  appellants. 

J.  W.  Thurmond  and  Sheppard  Bros.,  for  the  appellee. 

!*>'  ^VOODS,  J.  The  steel  bridge  of  the  Southern  Rail- 
Avay  Company,  crossing  the  Savannah  river  from  Hamburg, 
South  Carolina,  to  Augusta,  Georgia,  was  built  and  is  main- 
tained solely  for  railroad  purposes.  About  two  hundred 
yards  from  this  bridge  there  is  a  bridge  maintained  for  the 
use  of  the  public.  James  J.  Chapman,  on  the  31st  of  ]\Iarch. 
1908.  undertook  to  walk  across  the  railroad  bridge  and  was 
killed,  either  by  being  knocked  off  the  bridge  ^^^  by  one 
of  the  defendant's  engines,  or  by  falling  into  the  river  in 
the  effort  to  get  out  of  the  way  of  the  engine.  The  plain- 
tiff, as  administrator  of  Chapman's  estate,  recovered  judg- 
ment for  three  thousand  dollars  against  the  defendant  rail- 
road company,  under  a  complaint  alleging  that  Chapman's 
death  was  caused  by  the  joint  and  concurrent  negligence, 
recklessness  and  wantonness  of  the  defendant  railroad  com- 
pany and  its  agent  in  charge  of  the  engine,  the  defendant, 
Brewer,  in  these  particulars:  ''(a)  In  running  the  said  loco- 
motive engine  across  the  said  bridge  without  a  headlight 
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while  it  was  dark;  (b)  In  running  the  said  locomotive  en- 
gine at  a  high  rate  of  speed  across  said  bridge  when  the  said 
engineman  knew,  or  by  the  exercise  of  due  care  could  and 
would  have  known  that  he  would  meet  or  run  over  some 
person  walking  across  said  bridge,  as  it  was  dark  thereon; 
(c)  In  failing  to  stop  or  lessen  the  speed  of  said  engine 
after  the  said  James  J.  Chapman  Avas  seen,  to  give  him  an 
opportunity  to  escape  from  his  danger;  (d)  In  failing  to 
have  a  safe  place  from  one  end  of  the  bridge  to  the  other, 
for  persons  walking  across  the  same,  to  stop  and  protect 
themselves  from  the  passing  engine  or  train;  (e)  In  having 
the  safety  aprons  too  far  apart;  (f)  In  that  the  said  G.  T. 
Brewer,  the  engineman  in  control  of  said  engine,  saw,  or 
by  the  exercise  of  ordinary  care,  could  and  would  have 
seen  the  said  James  J.  Chapman,  or  his  bulk  in  time  to 
stop  the  said  engine  before  reaching  him,  but  he  did  not 
even  reduce  the  speed  thereof,  which  if  done,  might  have 
given  the  said  James  J.  Chapman  a  chance  to  escape  from 
his  place  of  danger;  (g)  In  that  the  said  engineman  in 
control  of  said  engine,  failed  to  keep  a  reasonable  lookout 
for  persons  passing  to  and  fro  on  said  bridge;  (h)  In  strik- 
ing the  said  James  J.  Chapman  and  hurling  him  into  said 
river,  or  in  putting  him  into  such  imminent  danger  of  life 
or  limb  as  to  cause  him  to  leap  or  back  into  said  river,  as 
a  safer  way  to  escape  from  his  dangerous  position." 

109  rpjjg  main  question  made  by  the  appeal  is  whether  a 
nonsuit  should  have  been  granted  on  the  grounds:  1.  That 
there  was  an  entire  absence  of  evidence  tending  to  show 
that  the  death  of  Chapman  was  due  to  the  actionable  negli- 
gence, or  the  recklessness  or  wantonness  of  the  defendants 
or  either  of  them ;  and  2.  That  the  evidence  admitted  of 
no  other  inference  than  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

The  case  is  one  of  difficulty,  because  the  evidence  shows 
beyond  a  doubt  that  a  main  proximate  cause  of  Chapman's 
death  was  his  taking  the  great  and  perfectly  obvious  peril 
of  walking  over  a  railroad  bridge  when  the  safe  public 
bridge  over  the  river  was  within  easy  access.  There  are 
ditferences  in  favor  of  the  defendant  on  this  point  between 
this  case  and  Jones  v.  C.  &  W.  C.  Ry.,  61  S.  C.  556.  39  S.  E. 
758;  Matthews  v.  Seaboard  Air  Line  Ry.,  67  S.  C.  501,  46 
S.  E.  336,  65  L.  R.  A.  286;  McKeo^vTi  v.  S.  C.  &  G.  R.  R., 
68  S.  C.  483,  47  S.  E.  713;  Goodwin  v.  Atlantic  C.  L.  R.  R.. 
82  S.  C.  321,  64  S.  E.  242;  Bamberg  v.  Atlantic  C.  L.  Rv. 
Co..  72  S.  C.  389,  51  S.  E.  988.  These  eases  decided  that  it 
could  not  be  laid  down  as  an  inevitable  inference  that  a 
person  walking  on  the  railroad  right  of  way  was  always 
a  trespasser,  but  that  it  might  be  inferred  that  he  was  a 
licensee  when  the  railroad  company  had  acquiesced  in  the 
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general  use  by  the  public  of  the  roadbed  as  a  path  or  street. 
But  in  these  eases,  when  the  danger  from  trains  was  in- 
volved, the  public  use  was  of  the  ordinary  roadbed  or  a 
very  short  trestle  from  which  escape  was  easy  without  stop- 
ping the  train  or  in  any  way  interfering  with  the  railroad 
business.  In  the  cases  cited  it  was  entirely  consistent  Avith 
reason  to  say  that  it  was  not  negligence  per  se  for  a  person 
to  walk  on  the  right  of  way  expecting  to  step  oif  oh  the 
approach  of  a  train;  and  to  hold  further  that  it  may  be 
inferred  from  the  general  and  constant  travel  on  the  right 
of  way  of  large  numbers  of  persons  in  a  populous  commu- 
nity that  the  railroad  company  had  acquiesced  in  the  public 
*^®  use  of  its  right  of  way,  and  that  it  cannot  treat  those 
whom  it  has  reason  to  expect  to  find  there  as  trespassers. 

But  in  this  case  Chapman  was  killed  while  walking  on  a 
railroad  bridge  at  least  a  quarter  of  a  mile  in  length  across 
the  Savannah  river,  which  was  a  part  of  a  long  trestle  with 
some  fills.  The  facts  relied  on  to  indicate  an  implied  acqui- 
escence by  the  railroad  company  in  its  use  by  the  public 
were,  that  many  persons  actually  used  the  trestle  to  cross 
without  objection  by  the  railroad  authorities,  and  that  one 
or  two  planks  were  laid  on  the  cross-ties  and  used  as  a 
walk  way.  But  witnesses  for  the  plaintiff  testified  that  at 
Schultz's  Hill,  near  the  beginning  of  the  trestle,  there  was 
a  sign  board  posted,  plainly  forbidding  persons  to  use  the 
trestle,  that  the  passage  of  trains  over  the  bridge  was  very 
frequent,  and  that  the  attempt  to  cross  the  bridge  was 
dangerous. 

Hardly  anything  could  be  more  stupid  than  a  railroad 
company's  acquiescence  in  the  use  of  its  river  bridges  by 
pedestrians.  Such  stupidity  should  not  be  lightly  inferred. 
We  do  not  see  how  acquiescence  so  senseless  can  be  inferred 
from  the  fact  that  many  persons  chose  to  take  the  risk  of 
using  the  trestle  when  the  railroad  company  had  posted  a 
conspicuous  notice  forbidding  them  to  do  so.  It  cannot  be 
inferred  from  the  fact  that  planks  were  placed  on  the  bridge 
by  the  company  to  be  used  by  its  own  employees,  that  the 
railroad  company  intended  others  to  cross.  When  a  rail- 
road company  or  other  owner  of  dangerous  property  warns 
persons  against  its  use,  those  who  insist  in  incurring  the 
peril  of  using  it,  however  numerous  they  may  be,  have  no 
right  to  charge  the  owner  with  acquiescence  in  the  use.  It 
is  true  that  Chapman  did  not  enter  the  trestle  where  the 
notice  was  posted,  but  climbed  up  one  of  the  supports  to 
which  cross-pieces  were  nailed.  But  surely  it  cannot  be 
contended  that  the  railroad  company  was  bound  to  put  sijzns 
all  along  the  trestle  in  anticipation  that  persons  might  clinili 
on  it.  As  was  well  remarked  bv  tlie  court  in  Burns  v. 
"1  Southern  Ry.  Co.,  63  S.  C.  46,  40  S.  E.  1018,  the  care 
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required  of  owners  of  such  property  does  not  extend  to  the 
guardianship  of  those  who  insist  on  becoming  trespassers 
and  using  the  property  of  others  unlawfully. 

But  if  it  be  assumed  that  Chapman  was  a  licensee  and  not 
a  trespasser,  we  think  the  facts  show  beyond  all  doubt  that 
he  was  guilty  of  contributory  negligence  in  attempting  to 
walk  across  the  bridge.  Everybody  knows  that  walking  a 
long  railroad  trestle  over  which  trains  frequently  pass  is  a 
very  dangerous  undertaking,  and  several  witnesses  for  the 
plaintiff  so  testified.  The  pedestrian  who  makes  the  attempt 
must  know  that  even  where  there  are  stands  for  water  bar- 
rels on  the  trestle,  they  are  not  intended  for  his  use,  and 
that  he  runs  a  risk  of  reaching  them  and  finding  safe  refuge. 
In  Smalley  v.  Southern  Ry.  Co.,  57  S.  C.  243,  35  S.  E.  489, 
it  was  held  that  an  engineer  who  sees  a  man  on  a  river 
bridge  in  the  apparent  possession  of  his  senses  is  not  re- 
quired to  stop  his  train,  but  may  assume  that  such  person 
has  a  way  of  escape.  It  is  true  that  the  way  of  escape  from 
collision  with  the  train  is  attended  with  danger,  but  when 
the  pedestrian  has  deliberately  taken  the  chances  of  being 
able  to  use  it,  he  has  only  himself  to  blame  if  he  miscalcu- 
lates and  does  not  find  safety  at  the  side  of  the  trestle  or 
under  it.  Chapman  deliberately  climbed  on  the  trestle  and 
negligently  chose  to  take  this  peril,  and  that,  too,  without 
the  excuse  of  emergency  or  necessity,  for  the  public  bridge 
only  two  hundred  yards  away  afforded  a  convenient  and 
safe  crossing.  As  will  be  seen  by  reference  to  the  cita- 
tions in  Matthews  v.  Seaboard  Air  Line  Ry.  Co.,  67  S.  C. 
501,  46  S.  E.  336,  our  cases  have  gone  beyond  many  other 
courts  of  high  authority  in  allowing  the  general  use  of  the 
right  of  way  by  the  public  in  a  populous  community  to  be 
taken  as  evidence  of  acquiescence  by  the  railroad  company 
in  that  use.  But  we  can  find  no  case  in  this  state  or  else- 
where which  holds  that  a  man  who  undertakes  to  walk  a 
long  trestle  over  *^^  a  river,  in  spite  of  a  posted  notice  not 
to  do  so,  is  a  licensee  or  that  such  an  attempt  is  not  negli- 
gence per  se. 

We  think  the  evidence  shoAvs  conclusively  that  Chapman 
was  a  trespasser  who  took  the  risk  of  being  injured  by  meet- 
ing a  train  on  the  bridge;  and  that  if  he  had  been  a  licensee, 
injured  by  the  negligence  of  the  defendants,  his  contributory 
negligence  would  have  defeated  a  recovery. 

On  the  issue  as  to  whether  a  nonsuit  should  have  been 
granted,  it  remains  to  consider  whether  there  was  any  evi- 
dence that  Chapman,  as  a  trespasser,  met  his  death  on 
account  of  the  recklessness  or  wantonness  of  the  defendant, 
Brewer,  who  was  in  charge  of  the  engine  which  he  was 
taking  across  the  river;  for  if  the  accident  was  due  to  the 
wantonness    or   recklessness  ■  of   the    defendants,    then   the 
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contributory  negligence  of  the  plaintiff  would  not  prevent 
his  recovery.  The  witnesses  who  knew  anything  of  the 
accident  itself  were  Hall,  on  behalf  of  the  plaintiff,  and 
Brewer,  on  behalf  of  the  defendants.  Hall,  after  testifying 
that  Chapman  came  to  his  house,  which  was  about  forty 
or  fifty  yards  from  the  point  where  he  climbed  on  the  tres- 
tle, between  sunset  and  dark,  gave  this  account  of  the 
accident:  "He  came  to  my  house  coming  from  Schultz's 
Hill.  I  was  standing  in  my  back  porch ;  when  he  came  by 
the  house  I  could  see  him  from  the  back  porch,  as  my  house 
sits  this  way  with  the  street  [indicating].  The  house  that 
I  lived  in  there  was  the  only  house  on  the  block.  He  went 
under  the  bridge  and  went  up  the  ladder,  and  as  far  as  I 
<;ould  see  him,  he  went  in  the  first  span  of  the  bridge,  when 
I  heard  the  train  coming  from  the  Augusta  side  of  the 
river.  I  could  tell  that  it  was  running  fast  by  the  exhaust 
of  the  train ;  when  he  had  got  in  far  enough  I  could  not 
see  him,  and  the  train  came  very  fast  until  it  got  within  a 
little  piece  of  the  Carolina  side  of  the  river.  I  heard  this 
engine  coming,  and  all  at  once  it  reduced  its  speed,  and 
went  on  across  that  way  until  it  came  to  about  even  with 
my  house,  *^^  right  at  my  house,  and  then  the  engineer 
pulled  out  the  throttle  and  the  train  went  on.  The  fuss  of 
the  engine  did  not  drown  the  man  hollering,  'Oh,  Lord,  help !' 
and  I  could  hear  the  slush,  slush,  of  the  water  as  he  strug- 
gled there,  and  I  ran  to  his  assistance,  and  when  I  got 
within  a  few  steps  of  the  water  I  heard  him  holler  the  last 
time,  and  I  could  not  see  anyone,  as  it  was  dark." 

Hall  further  testified  that  there  was  no  headlight  on  the 
engine  and  that  the  bell  was  not  rung  nor  the  whistle  blown. 
If  this  were  all,  any  conclusion  as  to  whether  Cliapman  was 
knocked  off  by  the  engine  or  fell  off  in  his  effort  to  escape 
would  be  mainly  conjectural. 

But  the  defendant,  Brewer,  gave  this  account:  "Just  as 
I  got  about  middle  ways  of  the  first  span  from  the  Augusta 
side,  I  saw  a  man  on  the  bridge;  I  could  see  him  as  plain 
as  any  one  of  you;  when  I  saw  this  man  quicken  his  pace, 
as  if  to  make  one  of  these  water  barrels,  which  was  the 
first  or  second  barrel  on  the  Carolina  side  of  the  river,  the 
Hamburg  side ;  I  slowed  down  the  engine  there  for  a  few 
spaces,  and  I  saw  this  man  step  from  the  track  into  the 
platform  where  this  water  barrel  was.  I  saw  him  standing 
there  right  by  the  water  barrel,  on  the  upper  end  of  it  next 
to  the  river;  I  saw  him  standing  there  holding  on  to  the 
barrel  this  way,  with  his  back  up  the  river.  I  pulled  the 
engine  ahead  and  passed  on  over  to  Hamburg,  and  the  front 
end  of  the  boiler  obstructed  my  view,  because  I  w^as  on  the 
opposite  side  of  the  engine  from  where  this  man  was  stand- 
ing." 
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These  statements  of  Hall  and  Brewer  are  reconcilable, 
and  if  both  be  taken  as  true  the  inference  could  hardly  be 
avoided  that  the  engineer  exercised  such  care  that  he  was 
in  no  wise  chargeable  with  the  death  of  Chapman.  But 
taking  Hall's  statement  alone,  it  might  be  inferred  either 
that  the  engine  was  "slowed  up"  in  time  to  allow  Chapman 
to  get  off  the  track  at  the  water  barrel,  and  then  its  speed 
increased,  or  that  it  was  "slowed  up"  after  knocking  Chap- 
man ^^^  off.  On  this  point  the  plaintiff  offered  a  witness 
who  testified  that  he  had  heard  Brewer  say  after  coming 
off  the  witness-stand  that  he  did  knock  Chapman  off.  In 
addition  to  this  the  fact  appeared  that  Brewer  was  running 
an  engine  very  easily  controlled,  because  it  had  no  cars  at- 
tached. This  evidence  furnished  some  foundation  for  the 
jury  to  find  that  the  engineman  saw  Chapman  in  abundant 
time  to  stop  his  engine  or  so  reduce  its  speed  as  to  allow 
Chapman  to  get  to  a  water  barrel  stand,  and  that  he  never- 
theless went  on  and  knocked  Chapman  off;  that  there  was 
no  necessity  for  the  engineer  to  run  on  in  the  face  of  Chap- 
man's peril  since  he  was  running  a  mere  shifting  engine 
and  not  a  train  of  cars;  that  the  engine  was  run  over  the 
bridge  at  high  speed  without  lights  and  without  signals. 
Such  facts  if  found  by  the  jury  would  support  an  inference 
of  indifference  and  wanton  disregard  of  the  safety  of  tres- 
passers, especially  when  the  defendant  had  notice  that  many 
persons  were  trespassing  on  the  bridge  notwithstanding  the 
notice  not  to  do  so.  We  think  it  was  possible  to  infer  wan- 
tonness from  the  evidence,  and,  therefore,  the  nonsuit  Avas 
properly  refused. 

The  objections  to  the  testimony  cannot  be  sustained.  A 
witness  certainly  may  testify  as  to  whether  it  is  daylight 
or  dark,  and  the  witness  did  nothing  more  in  the  testimony 
which  is  objected  to.  It  may  be  that  the  witness,  Brigham, 
was  testifying  from  hearsay  when  he  said  his  son  had 
crossed  the  bridge,  but  his  testimony  was  of  no  consequence 
after  the  introduction  of  undisputed  evidence  that  a  great 
number  of  persons  had  crossed.  Objection  was  made  to  the 
witness,  Blackstone,  testifying  that  he  had  never  heard  of 
the  railroad  making  any  objection  to  persons  crossing  the 
bridge.  This  testimony  was  negative,  but  it  was  relevant. 
No  objection  was  interposed  to  the  further  statement  of  the 
witness  that  he  supposed  he  would  have  known  of  it,  if  there 
had  been  objection. 

^^^  In  the  twelfth  exception  error  is  assigned  in  charg- 
ing: "And  if  you  further  find  that  the  said  James  J.  Chap- 
man was  guilty  of  negligence,  and  his  negligence  was  not 
a  proximate  cause  of  death,  but  the  defendant's  negligence 
was  the  cause  of  his  death,  then  the  plaintiff  would  be 
entitled  to  recover  in   this   action."     The  omission   to  say 
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that  in  order  for  the  plaintiff  to  recover  it  was  necessary  for 
the  jury  to  conclude  that  the  defendant's  negligence  was 
the  proximate  cause  of  Chapman's  death  was  not  material, 
because  instruction  to  that  effect  had  been  already  given. 

The  other  exceptions  to  the  charge  were  not  relied  on  in 
the  argument  and  require  no  detailed  discussion. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
■circuit  court  be  affirmed. 

PER  CURIAM.  Careful  examination  of  the  petition  for 
rehearing  does  not  convince  us  that  there  was  any  material 
issue  arising  on  the  record  overlooked  or  disregarded  in  the 
judgment  of  the  court.  It  is,  therefore,  ordered  that  the 
petition  be  dismissed,  and  that  the  order  staying  the  re- 
mittitur be  revoked. 


The  Duty  to  Trespassers  on  a  Railroad  Track  is  discussed  in  the  note  to 
Central  K.  E.  etc.  Co.  v.  Vaughan,  30  Am.  St.  Rep.  53;  Louisville  etc. 
R.  R.  Co.  V.  McNary,  128  Ky.  408,  129  Am.  St.  Rep.  308.  The  owner  of 
premises  is  not  under  any  duty  to  make  them  safe  for  trespassers: 
Alabama  etc.  Ey.  Co.  v.  Godfrey,  156  Ala.  202,  130  Am.  St.  Rep.  76.  A 
railroad  company  ordinarily  owes  no  duty  to  a  trespasser  until  his  peril 
is  discovered,  and  is  not  liable  to  him  unless,  after  discovering  his  peril. 
It  could  with  proper  care  avoid  injury:  Louisville  etc.  R.  E.  Co.  v.  Mc- 
Xary.  128  Ky.  408,  129  Am.  St.  Rep.  308.  As  to  the  duty  of  railways 
toward  licensees  on  their  tracks,  see  Williamson  v.  Southern  Ry.  Co., 
104  Va.  146,  113  Am.  St.  Rep.  1032;  and  compare  the  note  to  Lorence 
V.  Elleusburg,  52  Am.  St.  Rep.  46.  As  to  when  an  injury  is  wantonly  or 
willfully  inflicted,  see  Mobile  etc.  R.  R.  Co.  v.  Smith,  153  Ala.  127,  127 
Am.  St.  Rep.  22,  and  cases  cited  in  the  cross-reference  note  thereto. 

If  the  Engineer  of  an  Approaching  Train  Sees  a  Person  on  a  Eailroad 
Bridge,  whose  only  means  of  escape  is  to  reach  the  end  of  the  bridge,  he 
iiiust  give  such  person  ample  time  to  cross  in  safety;  Becker  v.  Louis- 
ville etc.  R.  R.  Co.,  110  Ky.  474,  96  Am.  St.  Rep.  459. 

An  Instruction  Given  Need  not  be  Repeated:  Perin  v.  Parker,  126  111. 
201,  9  Am.  St,  Rep.  571;  Spencer  v.  McLean,  20  Ind.  App.  271;  Konold 
V.  Rio  Grande  etc.  Ry.  Co.,  21  Utah,  379,  81  Am.  St.  Rep.  693;  Jira- 
eheck  v.  Milwaukee  etc.  Light  Co.,  139  Wis.  505,  131  Am,  St.  Rep.  1070. 


McCALLUM  V.  GRIER. 

[86  S.  C,  162,  68  S.  E.  466,] 

APPEAL. — An  Exception  is  not  in  Proper  Form  where  it  does 
not    contain    within    itself    the    proposition    of    law    to   be    reviewed. 

(p.  1040.) 

EQUITY — Striking  Out  Allegations  of  Answer. — Greater  lati- 
tude is  allowed  in  stating  the  issues  in  equity  than  in  actions  at 
law.  Hence  an  exception  that  the  court  erred  in  refusing  to  strike 
out  allegations  of  the  answer  in  a  suit  for  specific  performance  can- 
not be  sustained  where  the  appellant  fails  to  satisfy  the  court  that 
such  ruling  was  prejudicial,     (p.  1040.) 
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AGENCY — Revocation  of  Agent's  Authority. — The  authority  of 
an  agent  may  be  revoked  by  the  principal  at  will  at  any  time,  and 
with  or  without  good  reason  therefor,  except  where  the  authority  is 
coupled  with  an  interest,     (p.  1040.) 

SPECIFIC  PERFORMANCE— Sale  by  Broker  After  Authority 
Revoked. — Where  a  broker  makes  a  sale  of  land  after  his  authority 
has  been  revoked,  the  purchaser,  though  not  then  aware  of  the  revo- 
cation, cannot  enforce  specific  perforniauee  against  the  principal, 
(p.  1041.) 

BROKERS — Purchase  by  President  of  Brokerage  Company. — 
A  trustee  cannot  buy  at  his  own  sale,  nor  can  a  broker  employed 
to  sell  property  buy  it  for  himself.  Hence  where  the  authority  of  a 
brokerage  company  to  sell  land  has  been  revoked,  and  the  president 
of  the  company  attempts  to  purchase  the  land  through  the  company 
for  himself,  he  violates  the  duties  of  his  position;  and  where  he  and 
the  company  deal  with  the  land  as  if  no  such  revocation  had  been 
made,  and  he,  through  the  manager  of  the  company,  obtains  from 
the  company,  acting  as  agent  for  the  seller,  a  contract  for  the  sale 
of  such  land,  the  name  of  the  purchaser  never  having  been  disclosed 
to  the  seller,  the  president  cannot  demand  specific  performance  of  his 
contract,  which  is  voidable  at  the  option  of  the  seller,     (p.  1043.) 

Action  by  J.  L.  ^McCallum  against  Kate  B.  Grier.  There 
was  a  judgment  for  the  defendant  and  the  plaintiff  appealed. 

L.  D.  Jennings,  for  the  appellant. 

Lee  &  Moise,  for  the  appellee. 

^^^  GARY,  J.  The  facts  are  thus  stated  in  the  decree 
of  his  honor,  the  circuit  judge:  "This  action  was  brought 
for  specific  performance  of  an  alleged  contract  of  sale  by 
McCallum  Realty  and  Insurance  Company,  as  agent  of  the 
defendant,  through  its  secretary  and  manager,  D.  R.  Mc- 
Callum, Jr.,  to  J.  L.  McCallum,  the  president  of  the  com- 
pany, the  same  bearing  date  September  12,  1907.  And  the 
court  is  asked  to  require  the  defendant  to  specifically  per- 
form the  alleged  contract. 

"The  case  was  referred  to  the  master  upon  all  of  the 
issues,  and  the  master  found  that  the  contract  was  binding 
and  should  be  enforced. 

"This  brings  up  the  ease  upon  all  the  evidence  in  the 
cause. 

"The  evidence  shows  that  D.  R.  McCallum,  Jr.,  acting 
for  his  company,  requested  the  defendant  to  list  her  property 
for  sale  with  his  agency.  She  was  about  to  leave  the  city 
of  Sumter  for  the  benefit  of  her  health,  was  exceedingly 
feeble  and  in  a  nervous  condition,  and  sent  for  the  said  D. 
R.  McCallum,  Jr.,  for  the  purpose  of  having  her  property 
insured  in  his  company.  After  the  insurance  was  arranged. 
the  agent  requested  the  defendant  to  allow  him  to  list  her 
property  with  the  company  for  sale,  which  she  did,  claim- 
ing, however,  to  have  signed  a  blank  authority  with  noth- 
ing written  thereon.     The  paper  obtained  at  the  time  author- 
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izing  the  sale  of  the  property  is  a  printed  form  filled  out 
***■*  and  witnessed  by  D.  R.  McCallum,  Jr.  He  left  no  copy 
with  the  defendant. 

"No  sale  was  made  in  fact  until  after  the  return  of  the 
defendant  from  Charleston.  She  left  her  home  for  Charles- 
ton on  the  nineteenth  day  of  August,  1908,  and  returned 
about  September  2d,  at  which  time  Mr.  D.  R.  McCallum, 
Jr.,  called  upon  her  in  the  interest  of  the  plaintiif.  and  with 
instructions  from  the  plaintiff  'to  try  and  get  her  to  take 
less  than  twelve  hundred  and  fifty  dollars,'  and  with  inst-ruc- 
tions  to  offer  less.  His  first  offer  was  eleven  hundred  dol- 
lars, which  the  defendant  declined.  He  then  stated,  'I 
think  I  have  about  found  a  man  who  will  give  you  twelve 
hundred.'  The  defendant  declined  the  offer.  Further  nego- 
tiations were  carried  on  by  the  agent  of  the  company  with 
the  defendant,  all  resulting  in  a  refusal  of  the  defendant  to 
make  the  sale, 

"Without  repeating  all  of  the  testimony,  it  is  sufficient 
to  say  that  it  appears  therein  that  when  the  defendant 
returned  to  her  home  in  September  that  no  sale  of  her 
property  had  been  effected,  and  she  declined  to  allow  the 
McCallum  Realty  and  Insurance  Company  to  make  the  sale 
of  the  land  referred  to  in  the  contract,  except  upon  certain 
terms,  which  the  company  did  not  agree  to ;  in  consequence 
of  which  disagreement  there  was  a  clear  abrogation  of  the 
authority  to  make  the  sale  of  the  land,  in  accordance  with 
the  contract. 

"It  further  appears  from  the  testimony  that  the  McCal- 
lum Realty  and  Insurance  Company,  acting  through  its 
secretary  and  manager,  acted  in  a  dual  capacity,  in  under- 
taking to  negotiate  a  sale  with  the  president  of  the  com- 
pany, at  a  price  less  than  that  fixed  by  the  defendant. 

"It  further  appears  from  the  testimony  that  the  agent 
of  the  defendant  undertook  to  bind  the  defendant  to  a  sale 
of  property  referred  to,  to  its  own  president,  and  this  with- 
out disclosing  the  name  of  the  purchaser  to  the  seller." 

165  rj^jjg  ^j.g^  q£  ^Yie  appellant's  exceptions  raises  a  ques- 
tion of  practice,  and  is  as  follows:  "It  is  respectfully  sub- 
mitted that  his  honor  erred  in  overruling  plaintiff's  excep- 
tions to  the  master's  report,  and  in  not  holding  that  the 
master  should  have  sustained  the  plaintiff's  motion  to  strike 
from  the  answer  all  of  the  allegations  referred  to  in  the 
plaintiff's  motion  to  strike  out,  all  of  which  are  referred  to 
in  this  exception  and  made  a  part  hereof,  and  it  is  respect- 
fully submitted  that  his  honor  erred  in  not  sustaining  the 
motion  on  each  and  every  ground  therein  stated." 

In  the  first  place,  the  cases  of  Jumper  v.  Bank,  39  S.  C. 
296,  17  S.  E.  980,  Iloltzclaw  v.  Green.  45  S.  C.  494.  23  S.  E. 
515,  and  Tucker  v.  Charleston  etc.  Ry.  Co.,  51  S.  C.  306, 
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28  S.  E.  943,  show  that  the  exception  is  not  in  proper  form; 
as  it  does  not  contain  within  itself  the  proposition  of  law 
to  be  reviewed.  But,  waiving  such  objection,  it  cannot  be 
sustained,  for  the  reason  that  the  appellant  has  failed  to 
.satisfy  this  court  that  the  ruling  of  the  presiding  judge  was 
prejudicial  to  his  rights.  It  must  be  remembered  that 
greater  latitude  is  allowed  in  stating  the  issues  in  equitable, 
than  in  legal,  actions:  Smith  v.  Smith,  50  S.  C.  54,  27  S.  E. 
545. 

The  appellant  filed  exceptions  to  the  findings  of  fact 
liereinbefore  set  out,  but  these  exceptions  must  be  overruled, 
as  the  findings  of  fact  are  fully  sustained,  not  only  by  the 
toslimony  introduced  in  behalf  of  the  defendant,  but  by 
tlie  testimony  of  D.  R.  McCallum,  Jr.,  a  witness  for  the 
l^laintiff. 

The  next  question  that  will  be  considered  is,  whether  the 
defendant  had  the  power  to  revoke  the  authority  of  her 
agent  during  the  time  fixed  for  the  continuance  of  her  con- 
tract with  the  agent. 

"As  between  principal  and  agent,  authority  is  revocable 
at  any  time,  if  not  coupled  with  an  interest.  The  authority 
of  an  agent  to  represent  the  principal  depends  upon  the  will 
^^^  and  license  of  the  latter.  It  is  the  act  of  the  principal 
which  creates  the  authority ;  it  is  for  his  benefit  and  to  sub- 
serve his  purposes  that  it  is  called  into  being;  and  unless 
the  agent  has  acquired  with  the  authority  an  interest  in 
the  subject  matter,  it  is  in  the  principal's  interest  alone  that 
the  authority  is  to  be  exercised.  The  agent,  obviously,  ex- 
cept in  the  instance  mentioned,  can  have  no  right  to  insist 
upon  a  further  execution  of  the  authority,  if  the  principal 
himself  desires  it  to  terminate.  It  is  the  general  rule  of 
law,  therefore,  that  as  between  the  agent  and  his  principal, 
the  authority  of  the  agent  may  be  revoked  by  the  principal 
at  his  will  at  any  time,  and  with  or  without  good  reason 
therefor,  except  in  those  cases  where  the  authority  is  coupled 
with  sufficient  interest  in  the  agent.  And  this  is  true,  even 
though  the  authority  be  in  express  terms  declared  to  be 
'exclusive'  or  'irrevocable.'  But  although  the  principal  has 
the  power  thus  to  revoke  the  authority,  he  may  subject  him- 
self to  a  claim  for  damages  if  he  exercises  it  contrary  to 
his  express  or  implied  agreement  in  the  matter.  An  agency 
is  sometimes  said  to  be  irrevocable  when  it  is  conferred  for 
a  valuable  consideration.  It  is  believed,  however,  that  this 
is  only  another  form  of  stating  the  general  rule  that  it  must 
be  coupled  with  an  interest":  JNIechem  on  Agency,  sec.  204. 

"A  power  of  attorney  constituting  a  mere  agency  is 
always  revocable.  It  is  only  when  coupled  with  an  interest 
in  the  thing  itself,  or  the  estate  which  is  the  subject  of  the 
power,  it  is  deemed  to  be  irrevocable,  as  where  it  is  a  secur- 
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ity  for  money  advanced,  or  is  to  be  used  as  a  means  of 
effectuating  a  purpose  necessary  to  protect  the  rights  of 
the  agent  or  others.  A  mere  power,  like  a  will,  is  in  its 
very  nature  revocable  when  it  concerns  the  interest  of  the 
principal  alone,  and  in  such  case,  even  an  express  declara- 
tion of  irrevocability  will  not  prevent  revocation.  An  inter- 
est in  the  proceeds,  to  arise  as  mere  compensation,  for  the 
service  of  executing  the  power,  will  not  make  the  power 
irrevocable.  Therefore,  it  has  been  held  that  a  mere  employ- 
ment *"^  to  transact  the  business  of  the  principal  is  not 
irrevocable  without  an  express  covenant  founded  on  suffi- 
cient consideration,  notwithstanding  the  compensation  of  the 
agent  is  to  result  from  the  business  to  be  performed,  and  to 
be  measured  by  its  extent.  In  order  to  make  an  agreement 
for  irrevocability  eontained  in  a  power  to  transact  business 
for  the  benefit  of  the  principal  binding  on  him,  there  must 
be  a  consideration  for  it,  independent  of  the  compensation 
to  be  rendered  for  the  services  to  be  performed":  Black- 
stone  v.  Buttermore,  53  Pa.  266. 

"It  is  not  denied  by  the  plaintiff  that,  in  this  case,  it  was 
within  the  power  of  the  defendant  to  put  an  end  to  his 
agency  by  revoking  his  authority.  Indeed,  this  is  a  doctrine 
so  consonant  with  justice  and  common  sense  that  it  requires 
no  reasoning  to  prove  it.  But  he  contends  that  it  is  a 
maximum  of  common  .law  that  every  instrumentality  must 
be  revoked  by  one  of  equal  dignity.  It  is  true  an  instrument 
under  seal  cannot  be  released  or  discharged  by  an  instru- 
ment not  under  seal  or  by  parol,  but  we  do  not  consider  the 
rule  as  applicable  to  the  revocation  of  powers  of  attorney. 
The  authority  of  an  agent  is  conferred  at  the  mere  will  of 
the  principal,  and  is  to  be  executed  for  his  benefit;  the  prin- 
cipal, therefore,  has  the  right  to  put  an  end  to  the  agency 
when  the  confidence  at  first  reposed  in  him  is  withdrawn": 
Brookshire  v.  Brookshire,  8  Ired.  (30  N.  C.)  74,  47  Am. 
Dec.  341. 

As  a  broker  is  a  special  agent,  a  third  party  deals  with 
him  at  his  peril.  Therefore,  after  the  defendant  revoked 
the  authority  of  her  agent,  D.  W.  McCallum,  Jr.,  could  not 
enter  into  a  contract  binding  on  her  for  the  sale  of  the 
land,  even  though  the  plaintiff  was  not  then  aware  that 
the  agent's  authority  had  been  revoked. 

The  foregoing  authorities  dispose  of  all  the  exceptions 
relative  to  the  power  of  revocation. 

The  next  question  is  whether  the  relations  existing  be- 
tween the  defendant,  the  plaintiff.  iMcCallum  Realty  and 
^*''^  Insurance  Company,  and  D.  R.  McCallum,  Jr.,  were  such 
as  to  prevent  the  latter  from  entering  into  a  contract  with 
J.  L.  ^leCallum  for  the  sale  of  land  that  would  be  binding 
upon  the  defendant  against  her  wishes. 

Am.  St.  Rep.,  Vol.  1.33  — GO 
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The  McCallum  Realty  and  Insurance  Company  was  the 
agent  of  Mrs.  Grier,  and,  of  course,  J.  L.  McCallum,  its  pres- 
ident, and  D.  R.  McCallum,  Jr.,  its  manager,  also  sustained 
toward  her  a  fiduciary  relation,  yet  we  find  that  one  fiduciary 
(J.  L.  McCallum)  not  only  seeks  to  purchase  the  property 
from  the  other  fiduciary  (D.  R.  McCallum,  Jr.),  but  that 
the  plaintiff  constituted  the  D.  R.  McCallum,  Jr.,  his  agent, 
to  negotiate  the  purchase  of  the  property  from  the  defend- 
ant, although  her  interests  were  antagonistic  to  those  of  the 
plaintiff. 

"A  broker  cannot  act  as  the  agent  of  both  parties  Avhere 
their  interests  are  conflicting.  Thus  a  broker  employed  to 
sell  cannot  act  at  the  same  time  as  the  agent  of  the  pur- 
chaser, for  in  that  case  the  duty  he  owes  to  one  principal 
to  sell  for  the  best  price  obtainable  is  essentially  inconsist- 
ent with,  and  repugnant  to,  the  duty  he  owes  to  the  other, 
to  buy  at  the  lowest  price  possible,  and  there  would  neces- 
sarily be  danger  that  the  right  of  one  principal  would  be 
.sacrificed  to  promote  the  interests  of  the  other. 

"A  broker  employed  to  sell  goods  for  his  principal  cannot 
buy  them  for  himself,  nor  can  a  broker  employed  to  buy, 
buy  his  own  goods,  unless  the  principal,  with  full  knowledge 
of  the  facts,  assents  to  the  transaction.  This  rule  is  inflex- 
ible, and  it  is  immaterial  that  the  broker  acts  in  good  faith, 
and  works  no  injury  to  his  principal,  or  even  that  the 
transaction  is  more  advantageous  to  the  principal  than  if 
had  with  a  stranger. 

"The  reason  of  the  rule  is  that  if  the  broker  were  per- 
mitted to  buy  from  or  sell  to  himself,  there  would  be  com- 
bined in  him  the  incompatible  relation  of  purchaser  and 
seller,  and  an  interest  adverse  to  that  of  his  principal 
i«9  would  be  created,  such  as  would  ordinarily  lead  to  a 
violation  of  his  duty  as  agent":  4  Ency.  of  Law,  966;  19 
Cyc.  207. 

''It  is  a  well-established  principle  that  a  trustee  cannot 
buy  at  his  own  sale.  He  cannot  be  the  vendor  and  vendee 
at  the  same  time  of  trust  property;  that  is,  he  cannot  make 
a  binding  contract  with  himself  in  the  purchase  of  the  trust 
property  under  his  control.  On  the  contrary,  all  such  pur- 
chases are  subject  to  be  vacated  and  set  aside  by  the  cestui 
que  trust  at  his  option,  and  this,  too,  without  regard  to  the 
fact  whether  said  purchase  was  made  in  good  faith,  at  full 
price,  or  was  fraudulent  and  delusive.  This  doctrine  has 
been  long  settled,  both  in  England  and  in  this  country,  and 
it  is  a  wise  and  wholesome  principle.  It  strikes  at  once  at 
the  root  of  danger,  and  destroys  it.  It  removes  from  the 
trustee  the  temptation  to  do  wrong,  and  guarantees  the 
faithful  execution  of  his  trust  in  the  sale  of  the  property  of 
his  cestui  que  trust," 
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This  language  is  quoted  with  approval  in  Scottish  etc. 
Mtg.  Co.  V.  Clowney,  70  S.  C.  229,  49  S.  E.  569,  3  Ann.  Cas. 
437.  See,  also,  Verner  v.  Simpson,  68  S.  C.  459,  47  S.  E. 
729,  and  Duncan  v.  City  Council,  60  S.  C.  558,  39  S.  E.  265. 

These  authorities  conclusively  show  that  it  was  a  viola- 
tion of  the  plaintiff's  duty  to  attempt  to  purchase  from  an 
agency  of  which  he  was  a  member,  and  that  he  is  not  in  a 
position  to  demand  specific  performance  of  his  contract, 
which  was  voidable  at  the  option  of  the  defendant. 

Judgment  affirmed. 


Tlie  Authority  of  an  Agent  to  Sell  Land  may  te  Bevolced  by  his  prin- 
cipal at  any  time  before  sale  without  the  owner  incurring  any  obliga- 
tion to  the  agent.  But  an  agent's  authority  coupled  with  an  interest 
cannot  be  revoked:  Cronin  v.  American  Securities  Co.,  163  Ala.  533,. 
136  Am.  St.  Rep.  88. 

Between  Principal  and  Broker  the  Utmost  Good  Faith  must  be  exer- 
cised: Jennings  v.  Trummer,  52  Or.  149,  132  Am.  St.  Rep.  680.  A 
trustee  should  not  purchase  at  his  own  sale:  Note  to  Credle  v.  Baug- 
ham,  136  Am.  St.  Rep.  805,  806;  and  specific  performance  of  a  con- 
tract will  not  be  decreed  even  where  there  is  a  suspicion  of  its  bona 
fides:  Note  to  Banaghan  v.  Malaney,  128  Am.  St.  Rep.  393. 

Purctuises  by  Persons  Standing  in  a  Fiduciary  Belation  to  the  owner 
of  the  property,  where  the  sale  is  of  a  judicial  or  compulsory  char- 
acter, are  discussed  in  the  note  to  Credle  ▼.  Baueham,  136  Am.  St. 
Rep.  789. 
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[86  S.  C.  170,  68  S.  E.  536.] 

BLLIiS  AND  NOTES — Provisiona  Aflfecting  Negotiability. — If 

a  note  or  written  instrument,  otherwise  negotiable,  contains  a  pro- 
vision or  provisions  which  do  not  and  cannot  in  any  way  have  any 
effect  on  it  until  after  it  becomes  non-negotiable  by  operation  of  law, 
to  wit,  after  maturity,  such  provision  or  provisions  do  not  render  the 
instrument  non-negotiable,     (p.  1047.) 

BILLS  AND  NOTES — Provisions  Affecting  Negotiability.— A 
note  is  not  rendered  non-negotiable  by  provisions  therein  for  the  pay- 
ment of  an  attorney's  fee,  in  case  it  becomes  necessary  to  employ  an 
attorney  to  collect  the  note,  and  for  the  payment  of  the  expense  of 
collection,  as  such  provisions  can  have  no  active  legal  operation  until 
after  maturity,  when  the  note  by  operation  of  law  becomes  non-negoti- 
able,    (p.   1047.) 

BILLS  ANT>  NOTES — Provision  Destroying  Negotiability. — A 
provision  in  a  note  that  "for  value  received  in  one  machinery  as  per 
contract  November  23,  1899,"  renders  it  non-negotiable,     (p.  1047.) 

APPEAL. — A  Correct  Ruling  wiU  not  be  Reversed  on  appeal, 
though  the  reason  for  it  is  erroneous  or  unsound,      (p.  1048.) 

SALES.— There  can  be  No  Rescission  of  an  Executed  Sale  for 
breach  of  warranty,  except:  1.  Where  this  right  is  given  in  the  con- 
tract of  purchase;  2.  Where  the  seller  is  guilty  of  fraud;  3.  Where 
there  has  been  an  entire  failure  of  consideration,     (p.  1048.) 
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Lyles  &  McMahan,  for  the  appellant. 
D.  W.  Robinson,  for  the  appellee. 

t!>5  j)E  VORE.  J.  For  the  purpose  of  this  opinion  it 
will  be  necessary  only  to  state  that  this  was  a  suit  com- 
menced August  8,  1905,  based  upon  two  promissory  notes 
set  out  in  the  complaint ;  each  being  the  basis  for  a  separate 
cause  of  action,  as  will  appear  from  the  complaint  herein. 

The  main  question  involved  in  the  court  below,  as  well 
as  in  this  court,  is  whether  said  notes  are  negotiable ;  it 
will,  therefore,  be  important  to  have  a  copy  inserted  here. 
"$785.00.  ^  Columbia,  S.  C,  July  12,  1902. 

"On  or  before  the  first  day  of  January,  1903,  for  value 
received  in  one  machinery  as  per  contract  November  23,  1899, 
I,  the  undersigned,  of  Richland  county,  State  of  South 
Carolina,  promise  to  pay  to  the  order  of  V.  C.  Badham,  of 
Columbia,  S.  C,  seven  hundred  and  eighty-five  dollars,  nego- 
tiable and  payable  at  the  Carolina  National  Bank,  Columbia. 
Without  offset,  with  interest  at  the  rate  of  8  per  cent,  per 
annum  after  maturity  until  paid,  waiving  all  relief  what- 
ever from  valuation,  appraisement  or  exemption  laws,  with 
all  expenses  if  suit  be  instituted  for  collection  of  this  note. 
And  it  is  expressly  understood  and  agreed  that  the  said 
V.  C.  Badham  neither  parts  with  the  title,  nor  do  the  under- 
signed acquire  any  title  in  the  property  enumerated  herein 
until  this  note  and  all  other  notes  given  in  payment  for 
same,  and  all  extensions  and  renewals  thereof  are  fully 
paid.  And  in  case  it  becomes  necessary  to  employ  an  at- 
torney to  collect  this  note,  a  further  sum,  not  exceeding 
***^  10  per  cent,  for  fees.  Presentment  for  payment  and 
protest  waived. 

"SAM  J.  HUFFMAN. 

"P.  0.  Congaree,  Richland  Co.,  State  of  S.  C." 

The  following  indorsements  are  on  the  back  of  the  said 
note:  "Pay  to  the  order  of  Richland  City  Mill  Works.  V. 
C.  Badham.  Richmond  City  Mill  Works.  By  H.  A.  Moore, 
Treasurer.  Pay  to  the  order  of  any  Bank,  Banker  or  Trust 
Co.  All  previous  indorsements  guaranteed.  First  National 
Bank,  Richmond,  Indiana.     G.  R.  DuHadway,  Cashier." 

The  other  note  is  identical  with  the  above,  except  the 
last  indorsement,  the  amount  and  date  of  maturity ;  and 
these  differences  do  not  affect  the  question  of  negotiability ; 
in  other  words,  both  notes  must  bear  the  same  fate  so  far 
as  that  question  is  concerned. 

According  to  the  case,  another  action  previous  to  this 
was  brought  on  the  notes  against  the  maker,  Sara  J.  HiitH'- 
nian,  and  V.  C.  Badham,  the  defendant  herein,  jointly,  but 
was  (liscontinii.ed  and  this  one  commenced  thereafter  again  t 
V.  C.  Badham,  because  S.  J.  Huffman,  in  the  former,  aa- 
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swered  and  pleaded  as  a  defense  breach  of  warranty,  alleg- 
ing that  the  machinery  was  sold  to  him  by  Badham  as  agent 
for  the  Richmond  City  Mill  Works,  and  that  he  and  the 
Richmond  City  Mill  Works,  as  an  inducement  to  him,  the 
said  Huffman,  to  buy,  had  represented  and  warranted  that 
said  machinery  would  have  a  certain  capacity  of  production 
per  day,  and  said  notes  were  given  and  accepted  upon  con- 
dition that  he  would  not  be  liable  unless  the  machinery 
upon  trial  proved  to  have  such  capacity,  and  same  had  failed 
to  develop  such  capacity.  The  defendant,  Badham,  an- 
swered in  that  suit  and  virtually  set  up  same  defense.  The 
plaintiff,  in  order  not  to  become  involved  in  litigation  with 
said  Huffman  upon  that  defense,  as  above  stated,  discon- 
tinued that  suit  and  instituted  this  one  against  V.  C.  Badham 
alone. 

^^"^  Badham,  in  substance,  sets  up  same  defense  here  as 
in  the  other  suit.  In  this  suit  he  alleges  that  he,  as  agent  of 
Richmond  City  Mill  Works,  had  full  power  and  authority 
to  make,  and  as  such  did  make,  the  representations,  and 
that  he  accepted  and  took  the  notes  subject  thereto,  and  that 
his  indorsement  on  said  notes  was  conditional,  that  after  a 
fair  trial  said  machinery  did  not  have  the  producing  capacity 
of  fifty  barrels  of  flour  per  day,  as  represented  by  him  to 
said  Huffman. 

On  the  trial  in  the  court  below  his  honor.  Judge  R.  W. 
Memminger,  presiding,  held  the  notes  to  be  non-negotiable. 
Said  trial  resulted  in  judgment  for  defendant. 

The  case  was  heard  in  this  court,  at  November  term,  1909, 
involving  twenty-six  exceptions,  almost  all  of  which  will 
depend  upon  negotiability  or  non-negotiability  of  the  notes. 

Exceptions  9,  10,  15  and  16  in  different  forms  raise  the 
question  of  negotiability,  and  will  be  considered  first  and 
together. 

In  so  far  as  our  own  decisions  are  concerned,  beginning 
with  Carroll  Co.  Sav.  Bank  v.  Strother,  28  S.  C.  504,  6  S.  E. 
313,  and  coming  on  down  to  Smith  Sons  etc.  Machine  Co.  v. 
Badham,  81  S.  C.  63,  61  S.  E.  103,  the  last  utterance  of  this 
court  upon  the  subject,  for  one  reason  or  another,  there  is 
a  difference  of  opinion  among  the  supreme  court  justices 
on  the  question  under  consideration.  The  court  does  not 
seem  to  have  ever  been  a  unit  in  any  of  the  cases  except  the 
Strother  case.  In  that  ease  the  note  contained  three  pro- 
visions: 1.  "All  counsel  fees  and  expenses  in  collecting  this 
note,  if  it  is  sued  or  placed  in  hands  of  counsel  for  collection. 
2.  Gives  payee  'power  to  declare  this  note  due  at  any  time 
they  may  deem  it  insecure,  even  before  maturity.'  3.  With 
exchange  on  New  York." 

Mr.  Chief  Justice  JMcIver.  in  delivering  the  opinion  of 
the  court,  held  the  note  to  be  non-negotiable,  mainly  on  the 
ground  that  it  contained  the  provision  "with  exchange  on 
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t»8  New  York,"  for,  with  reference  to  the  other  two  pro- 
visions, he  uses  this  language:  "If,  however,  there  was  any 
doubt  as  to  the  effect  of  either  of  these  stipulations,  there 
can  be  none  as  to  the  effect  of  the  exchange  provision  as 
above."  Thus  clearly  showing  that  he  was  not  fully  satis- 
fied that  the  other  two  provisions  affected  negotiability. 

The  next  case,  Sylvester  Beckley  Co.  v.  Alewine,  48  S.  C. 
308,  26  S.  E.  609,  37  L.  R.  A.  86,  the  note  provided  for 
''ten  per  cent  attorney's  fees  for  collection."  Mr.  Justice 
Gary,  delivering  the  opinion  of  the  court,  said  that  Bank 
V.  Strother  held  "that  uncertainty  in  a  note  prior  or  sub- 
sequent to  maturity  destroyed  its  negotiability,"  Mr.  Chief 
Justice  Mclver  concurred  in  the  opinion.  Mr,  Justice  Pope 
concurred  in  the  result  on  another  ground.  Mr,  Justice 
Jones  dissented  as  to  question  of  negotiability. 

The  next  case,  White  v.  Harris,  69  S.  C.  65,  104  Am.  St. 
Rep.  791,  48  S.  E.  41,  the  note  contained  the  provision,  "we 
agree  in  default  of  payment  after  maturity  to  pay  ten  per 
oent  for  attorney's  fees  for  collection."  Mr.  Chief  Justice 
Pope,  delivering  the  opinion,  held  the  note  to  be  negotiable, 
for  the  reason  that  the  attorney's  fees  were  definite  and 
certain.  Mr.  Justice  Gary  dissented  for  the  reason  stated 
in  the  Sylvester  case: 

The  next  case.  Green  v.  Spires,  71  S.  C.  107,  50  S.  E. 
554,  4  Ann.  Cas.  261,  the  note  contained  a  provision  "to  pay 
all  costs  and  expenses,  including  ten  per  cent  attorney's 
tees,"  if  "collected  through  an  attorney  or  by  legal  pro- 
ceeding of  any  kind,"  Mr.  Justice  Gary,  delivering  the 
opinion,  held  the  note  to  be  non-negotiable  upon  the  au- 
thority of  Bank  v.  Strother.  Mr.  Chief  Justice  Pope  con- 
curred. Mr.  Justice  Jones  dissented  as  to  question  of  nego- 
tiability. Mr.  Justice  Woods  concurred  in  the  opinion  of 
Justice  Jones,  saying  Bank  v.  Strother  should  be  overruled 
in  so  far  as  it  held  non-negotiable  a  note  providing  for  pay- 
ment of  attorney's  fees  and  costs  of  collection,  which  cannot 
accrue  until  after  maturity. 

109  rpj^g  next  case.  Smith  Sons  etc.  Machine  Co.  v.  Bad- 
ham,  81  S.  C.  63,  61  S.  E.  1031,  the  note  contained  the 
provision,  "negotiable  and  payable  at  the  bank  ....  witli 
all  expenses  if  suit  be  instituted  for  collection  of  this  note." 
Mr.  Justice  Gary,  delivering  the  opinion,  held  the  note  non- 
negotiable.  Mr.  Chief  Justice  Pope  concurred  in  the  result. 
]\rr.  Justice  Jones  concurred  in  the  result,  but  dissented  on 
the  question  of  negotiability.  Mr.  Justice  Woods  concurred 
in  the  dissenting  opinion. 

The  citation  of  the  foregoing  cases  will  show  the  views 
of  the  justices  of  this  court,  from  which  it  will  be  seen  this 
court  has  been  divided  on  the  question  under  consideration 
.since  the  case  of  Bank  v.  Strother  down  to  the  present  time. 
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It  is  very  important  that  the  law  on  the  question  involved 
should  be  settled  by  this  court,  and  rightly  settled,  not  so 
much  in  accordance  with  the  needs  and  purposes  of  the 
times  with  regard  to  commercial  interest,  but  in  accordance 
with  sound  reason  as  regards  the  question  itself.  Our  court 
being  divided  in  this  regard,  and  there  being  no  decision 
upon  which  we  can  rely  for  precedent,  except  the  case  of 
Bank  v.  Strother,  supra,  it  will  therefore  be  necessary  to 
look  elsewhere  for  authority. 

Mr.  Daniel,  on  Negotiable  Instruments,  fifth  edition,  sec- 
tion 62a,  speaking  of  instruments  like  those  involved  here, 
says:  "Such  instruments  should,  we  think,  be  upheld  as 
negotiable,"  and  continues  with  his  reasons  therefor,  in  the 
text,  and  besides  cites  numerous  cases  to  support  same,  and 
also  cites  the  cases  contra. 

I  find  the  text-writers  on  the  subject  are  about  equally 
divided  pro  and  con.  The  courts  of  the  several  states  are 
about  equally  divided. 

I  find  that  those  writers  and  jurisdictions  opposed  to 
holding  paper  like  this  under  consideration  negotiable  do 
so  mainly  on  the  ground  of  uncertainty  as  to  amount  that 
will  be  due  under  the  terms  of  the  instrument.  In  other 
200  -vvords,  the  commercial  world  cannot  estimate  the  value 
of  paper  if  put  on  the  market  for  sale  or  negotiation;  hence 
would  not  know  what  to  pay  for  it. 

Those  writers  and  jurisdictions  who  favor  negotiability  do 
so  on  the  ground  that  no  uncertainty  as  to  amount  due  by 
terms  of  such  instrument  can  arise  until  after  maturity. 

After  a  careful  consideration  of  the  authorities,  I  am 
forced  to  the  conclusion  that  the  better  reasoning  leads  to 
the  following  as  a  sound  proposition  of  law.  If  a  note  or 
writien  insti-ument,  otherwise  negotiable,  contain  a  provision 
or  provisions  which  do  not  and  cannot  in  any  way  have  any 
effect  on  said  note  or  written  instrument  until  after  it  be- 
comes non-negotiable  by  operation  of  law,  to  wit,  after 
maturity,  such  provision  or  provisions  do  not  render  the 
same  non-negotiable. 

The  provisions  in  the  notes  involved  here,  that  is,  as 
to  attorney's  fees,  and  as  to  expense  of  collection,  do  not 
and  cannot  affect  the  negotiable  character  of  the  notes,  be- 
cause those  provisions  cannot  have  any  active  legal  operation 
until  after  maturity,  when  the  notes  by  operation  of  law 
heeome  non-negotiable. 

The  notes  involved  here  are,  however,  non-negotiable,  on 
account  of  the  following  provision  contained  therein,  "for 
value  received  in  one  machinery  as  per  contract  November 
23,  1899,  I  promise  to  pay,"  etc.  This  provision  is  notice 
to  the  commercial  workl  of  a  contract  made  November  23, 
1S99,  in  connection  with  the  purchase  of  the  machinery  for 
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"which  these  notes  were  given;  the  terms  of  the  contract  do 
not  appear  on  the  face  of  the  notes,  but  it  is  sufficiently 
referred  to  and  stated  to  inform  those  who  deal  with  these 
notes  they  must  take  the  contract  into  consideration  in  so 
doing. 

The  circuit  judge,  in  the  court  below,  held  the  notes  to 
be  non-negotiable,  which  was  correct,  and  this  court  will  not 
reverse  a  correct  ruling,  though  the  reason  for  it  be  errone- 
ous or  unsound. 

^^^  The  notes  being  non-negotiable,  exceptions  1,  2,  3,  4, 
5,  6,  7,  8,  11,  12,  13  and  14,  which  relate  to  the  admissibility 
of  evidence  cannot  be  sustained,  and  are  therefore  overruled. 

Exceptions  15,  16,  17  and  18  cannot  be  sustained,  the 
notes  being  non-negotiable. 

Exception  19  imputes  error  to  the  circuit  judge  in  charg- 
ing the  following:  "And  if  the  jury  also  believe  from  the 
evidence  that  before  the  commencement  of  this  action  Sam 
J.  Huffman,  or  the  defendant,  offered  to  return  the  machin- 
ery to  the  plaintiff  and  the  plaintiff  declined  or  failed  to 
accept  a  return  thereof,  then  the  jury  should  find  for  the 
defendant  on  this  ground."  Under  the  law  of  this  state 
there  can  be  no  rescission  of  an  executed  sale  for  breach  of 
warranty,  except:  1.  Where  this  right  is  given  in  the  con- 
tract of  purchase;  2.  Where  the  seller  is  guilty  of  fraud; 
3.  Where  there  has  been  an  entire  failure  of  consideration. 
The  charge,  therefore,  should  have  limited  the  right  of  re- 
scission to  the  instances  above,  and  it  should  have  been  left 
to  the  jury  to  say  whether  or  not,  if  the  right  ever  existed 
to  rescind,  it  had  been  waived  by  the  defendant  or  by 
Huffman,  in  not  undertaking  to  do  so  within  a  reasonable 
time. 

Under  the  contention  of  the  parties,  and  in  view  of  the 
testimony  submitted  in  the  case,  it  was  error  to  charge  as 
above. 

Exceptions  20,  21,  22,  24  and  25  are  disposed  of  by  what 
has  been  said  as  to  19. 

Exception  23  is  overruled,  as  the  request  submitted  by 
plaintiff  is  not  applicable  to  non-negotiable  paper  such  as 
is  involved  here. 

Exception  26  is  overruled,  the  question  raised  there  being 
matter  in  discretion  of  the  trial  judge. 

Exception  10  is  sustained  in  so  far  as  the  question  raised 
therein  concerns  the  charge  in  regard  to  section  255B  ^'*-  of 
the  code;  the  same  is  not  applicable  here  as  construed  and 
charged  by  the  circuit  judge,  for  the  reason  that  it  would 
have  the  effect  of  destroying  altogether  negotiable  paper 
in  so  far  as  this  state  is  concerned. 

Let  all  the  exceptions  be  reported  with  the  case. 
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It  is  the  judgment  of  this  court  that  the  judgment  of  the 
coijrt  below  be,  and  the  same  is  hereby,  reversed,  and  the 
case  remanded  for  a  new  trial. 

Mr.  Chief  Justice  Jones  concurs  in  the  result  and  in 
the  separate  opinion  of  Mr.  Justice  Woods. 

GARY,  J.  I  dissent  from  the  conclusion  announced  herein 
that  the  notes  were  not  rendered  non-negotiable  by  the  pro- 
vision as  to  attorney's  fees,  but  concur  in  the  separate 
opinion  of  Mr.  Justice  Woods  to  the  extent  that  the  words 
expressing  the  consideration  of  the  note  "for  value  received 
in  one  machinery  as  per  contract  November  23,  1899,"  did 
not  render  the  note  non-negotiable. 

WOODS,  J.  I  concur  in  the  conclusion  reached  in  the 
opinion  of  Judge  De  Vore  that  the  notes  in  suit  were  not 
rendered  non-negotiable  by  reason  of  the  provision  therein 
for  attorney's  fees.  The  learned  judge  has  reached  the  con- 
clusion, however,  that  the  words  in  the  notes  expressing  the 
consideration  "for  value  received  in  one  machinery  as  per 
contract  November  23,  1899,"  prevented  the  notes  from 
being  negotiable  instruments.  I  dissent  from  this  conclu- 
sion, because  it  seems  to  me  not  only  an  unsound  and  un- 
fortunate limitation  on  the  negotiability  of  promissory  notes,, 
but  clearly  opposed  to  authority.  The  notes  are  identical 
in  form  and  need  not  be  separately  referred  to.  The  first 
note  is  in  these  words : 
203  ''$785.00.  Columbia,  S.  C,  July  12,  1902. 

"On  or  before  the  first  day  of  January,  1903,  for  value 
received  in  one  machinery  as  per  contract  November  23, 
1899,  I,  the  undersigned,  of  Richland  County,  State  of  South 
Carolina,  promise  to  pay  to  the  order  of  V.  C.  Badham,  of 
Columbia,  S.  C,  seven  hundred  and  eighty-five  dollars,  nego- 
tiable and  payable  at  the  Carolina  National  Bank,  Columbia, 
without  off'set,  with  inteTest  at  the  rate  of  eight  per  cent,  per 
annum  after  maturity  until  paid,  waiving  all  relief  whatever 
from  valuation,  appraisement  or  exemption  laws,  with  all 
expenses  if  suits  be  instituted  for  collection  of  this  note. 
And  it  is  expressly  understood  and  agreed  that  the  said 
V.  C.  Badham  neither  parts  with  the  title,  nor  do  the  under- 
signed acquire  any  title  in  the  property  enumerated  herein 
until  this  note  and  all  other  notes  given  in  payment  for 
same,  and  all  extensions  and  renewals  thereof  are  fully 
paid.  And  in  ease  it  becomes  necessary  to  employ  an  at- 
torney to  collect  this  note,  a  further  sum.  not  exceeding  ten 
per  cent,  for  fees.  Presentment  for  payment  and  protest 
waived. 

"Congaree,  Richland  Co.,  S.  C. 

"SAM  J.  HUFFMAN." 


1050  138  American  State  Reports.      [S.  Carolina, 

The  following  indorsements  were  on  the  back:  "Pay  to 
order  of  Richmond  City  Mill  Works.  V.  C.  Badham.  Rich- 
mond City  Mill  Works.     By  H.  A.  Moore,  Treasurer." 

There  is  not  a  word  importing  that  the  pajnnent  of  the 
-amount  promised  was  to  be  subject  to  or  dependent  on  any 
■contract  of  sale  or  an}-  contingency  whatever.  Had  there 
been  such  an  expression,  without  doubt  the  instrument  would 
not  have  been  negotiable.  These  cases  will  serve  to  illus- 
trate the  principle.  In  Dilley  v.  Van  Wie,  6  Wis.  209,  the 
note  was  held  not  negotiable.  There,  however,  the  reference 
to  a  collateral  contract  was  not,  as  in  the  note  under  dis- 
cussion, explanatory  of  the  consideration,  but  the  words, 
"subject  to  the  provisions  contained  in  an  agreement  this 
day  made  between  said  Carter  and  myself,"  were  ^^"*  in- 
serted in  the  body  of  the  instrument,  qualifying  and  render- 
ing conditional  the  promise  to  pay.  In  Cushing  v.  Field,  70 
Me.  50,  35  Am.  Rep.  293,  the  note  was  held  not  negotiable 
because  of  the  indorsement:  ''This  note  is  subject  of  a  con- 
tract made  November  13,  1874."  This  was  manifestly  a  lim- 
itation upon  the  promise  itself,  and  of  course  destroyed  its 
<3ertainty.  In  Costelo  v.  Crowell,  127  Mass.  293,  34  Am. 
Rep.  367,  the  note  was  not  an  original  promise  in  w^riting, 
but  was  itself  collateral  given  to  secure  a  contemporary 
agreement.  The  words,  "given  as  collateral  security  with 
agreement,"  were  written  on  the  margin,  and  it  is  obvious, 
as  stated  by  the  court,  that  the  note  was  conditioned  "upon 
the  performance  of  the  undertaking  to  which  this  is  col- 
lateral." 

This  case  is  entirely  different.  The  promise  to  pay  is  not 
subject  to  a  separate  contract,  nor  according  to  a  separate 
contract,  nor  subject  to  any  contingency,  but  absolute  and 
unconditional.  The  words  relied  on  by  the  learned  judge 
as  making  the  note  not  negotiable  merely  express  the  con- 
sideration, the  reference  to  the  contract  being  manifestly 
for  the  purpose  of  indicating  a  sale  by  which  the  title  to 
the  machinery  had  been  reserved  as  a  security  for  the  debt. 
Such  a  reference  to  the  consideration  and  the  security  does 
not  take  away  from  the  paper  a  single  element  of  a  prom- 
issory note ;  it  is  none  the  less  an  unconditional  written 
promise  to  pay  a  specified  sum  of  money  at  a  certain  time  to 
the  order  of  the  payee. 

The  generally  recognized  rule  that  the  expression  of  the 
consideration  does  not  affect  the  negotiability  is  thus  stated 
in  Daniel  on  Negotiable  Instruments,  volume  1,  section  51a: 
"'The  negotiability  of  the  instrument  is  not  impaired  by  re- 
citals or  statements  upon  its  face,  which  merely  state  the 
consideration  upon  which  it  was  made,  and  impose  no  other 
liability  upon  any  parties  thereto  than  that  for  the  payment 
of  the  sum  of  money  therein  expressed.     Where  there  is  a 
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memorandum  upon  the  instrument  that  it  is  'secured  ^^^  ac- 
cording to  the  condition  of  a  certain  mortgage';  or  that  it 
was  'given  in  consideration  of  a  certain  patent  right*;  or 
'as  part  pay  for  a  pianoforte,'  or  for  any  other  considera- 
tion, or  'and  the  same  will  be  credited  on  your  joint  note 
to  me.'  The  statement  that  collateral  security  has  been 
deposited  for  the  performance  of  a  promise  contained  in 
the  bill  or  note  is  a  recital  only,  which  does  not  affect  its 
negotiability;  and  though  the  recital  contain  the  terms  of 
the  deposit,  that  does  not  alter  the  ease,  for  it  renders  neither 
the  amount,  the  time  of  payment,  the  payee,  nor  the  engage- 
ment to  pay,  uncertain. ' ' 

Two  cases  in  this  state  make  it  clear  beyond  all  doubt 
that  neither  statement  of  the  consideration  nor  provision 
for  securing  the  promise  affect  the  negotiability  of  the  in- 
strument. And  these  cases  seem  conclusive  of  the  question 
here ;  for  as  above  indicated,  reference  to  the  contract  of 
sale  was  made  in  the  note  merely  to  indicate  that  the  note 
was  given  for  the  purchase  money  of  machinery,  and  that 
by  the  contract  of  sale  the  title  to  the  machinery  was  re- 
served as  a  security  for  payment  of  the  note.  In  First  Nat. 
Bank  v.  Gary,  18  S.  C.  282,  a  note  held  to  be  negotiable 
was  in  these  words,  fully  setting  out  the  security: 
"$886.00.  Charleston,  S.  C,  July  31,  1877. 

"On  the  first  of  November,  1877,  I  promise  to  pay  to  M. 
W.  Gary  or  order,  without  offset,  eight  hundred  and  eighty- 
six  dollars,  for  value  received,  with  interest  from  date,  in- 
terest after  maturity  at  the  rate  of  one  per  cent,  per  month, 
having  deposited  with  M.  W.  Gary,  as  collateral  security, 
seven  hundred  and  thirty-five  dollars  Greenville  and  Colum- 
bia Railroad  second  mortgage  coupons,  past  due.  And  in 
case  this  note  shall  not  be  paid  when  due,  I  hereby  give 
the  said  M.  W.  Gary  authority  to  sell  the  said  security,  or 
auy  part  thereof,  for  my  account,  on  the  maturity  of  this 
note,  or  at  any  time  thereafter,  at  public  or  private  sale, 
at  his  discretion,  without  advertising  the  same,  and  to  apply 
so  iiuieh  of  the  proceeds  of  said  security  to  the  payment  of 
said  ^****  note,  as  may  be  necessary  to  pay  the  same,  with 
all  interest  due  thereon,  and  also  the  payment  of  all  expenses 
attending  the  sale  of  said  security.  If  the  net  proceeds  of 
sucli  security  shall  not  cover  the  amount  due  on  this  note, 
I  hold  myself  bound  to  pay  the  balance  forthwith,  after 
such  sale,  with  interest,  at  the  rate  of  one  per  cent  per 
month." 

In  Dowie  v.  Joyner,  25  S.  C.  123,  the  note  was  in  these 
worils.  expressing  the  consideration,  the  security  for  the 
tlebt  and  a  distinct  undertaking  on  the  part  of  the  payee: 
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** Collateral  Note  for  Fertilizers. 
*' $826.50.  Eastover,  S.  C,  April  23,  1884. 

"On  November  1,  next,  I  promise  to  pay  to  the  order  of 
Dowie  &  Moise,  eight  hundred  and  twenty-six  and  50-100 
dollars  at  First  National  Bank  of  Charleston,  for  value  re- 
ceived in  fertilizers.  And  to  secure  the  payment  of  this 
note.  I  hereby  agree  on  or  before  May  15,  next,  to  pay  to 
the  said  Dowie  &  Moise  all  moneys  collected  from  the  sale 
of  said  fertilizers,  and  to  deliver  to  them  all  notes  given  for 
purchase  of  same,  inclusive  of  freight  on  said  fertilizers,  as 
said  collateral  security  for  the  payment  of  this  note.  That 
on  or  about  September  15,  next,  Dowie  &  Moise  agree  to 
return  said  planter's  notes  for  collection  for  their  account, 
and  that  I  agree  in  their  behalf  to  collect  the  same,  and 
remit  to  them  the  proceeds  of  such  notes  as  may  be  col- 
lected, or  transfer  the  original  notes  which,  as  trustees  for 
them,  we  may  be  unable  to  collect  in  part  or  in  full,  and 
this  agreement  to  remain  in  force  until  this  obligation  is 
satisfied." 

This  was  held  to  be  a  negotiable  note,  notwithstanding  the 
agreement  as  to  the  collateral  and  the  agreement  of  the 
payees  to  return  the  collateral  notes  to  the  maker  for  col- 
lection. 

It  is  a  well-settled  doctrine  in  other  jurisdictions  also  that 
the  reservation  to  the  payee  of  title  in  the  property  for 
Avhich  the  note  is  given  or  the  statement  of  the  consideration 
do  not  affect  negotiability:  Chicago  Ry.  etc.  Co.  v.  Mer- 
chants' 207  Bank,  136  U.  S.  268,  10  Sup.  Ct.  Rep.  999,  34 
L.  ed.  349;  Choate  v.  Stevens,  116  Mich.  28.  74  N.  W.  289, 
43  L.  R.  A.  277 ;  Siegel  v.  Chicago  Trust  &  Savings  Bank, 
131  111.  569,  19  Am.  St.  Rep.  51,  23  N.  E.  417,  7  L.  R.  A. 
537;  Windmill  Co.  v.  Honeywell,  7  Kan.  App.  645.  53  Pac. 
488;  Campbell  v.  Equitable  Securities  Co.,  17  Colo.  App. 
417.  68  Pac.  788 ;  Collins  v.  Bradbury,  64  Me.  37 ;  Gilpin  v. 
People's  Bank  (Ind.  App.),  90  N.  E.  91. 

In  Markey  v.  Corey,  108  Mich.  184,  62  Am.  St.  Rep.  698, 
66  N.  W.  493,  36  L.  R.  A.  117,  suit  was  brought  on  a  prom- 
issory note,  on  the  face  of  which  was  written:  "This  note 
is  given  in  accordance  with  the  terms  of  a  certain  contract 
under  the  same  date,  between  the  same  parties,"  and  the 
court  held  that  the  negotiability  of  the  note  was  not  affected 
by  these  words.  In  Biegler  v.  Merchants'  Loan  &  Trust 
Co.,  164  111.  197,  45  N.  E.  512,  an  indorsement  on  the  note 
was  as  follows:  "This  note  is  secured  by  a  lien  upon  my 
interest  in  certain  horses  named  in  the  agreement  this  day 
made  betw^een  S.  W.  Liehy  &  Son  and  myself."  It  was  lield 
that  the  notes  were  negotiable  and  w^ere  not  affected  by  the 
recital  of  the  security  and  agreement. 
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In  Bank  of  Sherman  v.  Apperson,  4  Fed.  25,  the  note  re- 
cited that  it  was  "for  value  received,  being  for  a  part  of 
the  payment  on  the  Goree  plantation  purchased  of  said 
Gregg,  as  per  agreement  of  the  fourteenth  of  February, 
1874."  The  court  held  that  the  note  in  question  was  nego- 
tiable and  "the  recital  of  the  consideration  in  the  face  of 
the  note  did  not  at  all  affect  its  negotiable  character."  In 
Taylor  v.  Curry,  109  Mass.  36,  12  Am.  Rep.  661,  a  prom- 
issory note  given  to  an  insurance  company  and  otherwise 
negotiable  bore  on  its  face  the  words:  "On  policy  No. 
33,386."  The  policy  referred  to  contained  a  provision  for 
a  setoff  in  case  of  loss.  Yet  the  court  held  that  this  did  not 
make  the  note  contingent  upon  the  happening  of  no  loss 
and  added,  "a  mere  reference  to  the  policy,  without  more, 
does  not  affect  the  negotiability  of  the  note." 

If  a  written  contract  had  been  introduced  and  had  con- 
tained a  limitation  on  the  liability  of  the  maker  of  the  note, 
'-^^^^  that  fact  would  not  affect  the  liability  of  the  defendant 
as  indorser,  for,  as  we  have  shown,  it  would  not  affect  the 
negotiability  of  the  note.  But  it  may  seem  important  to 
observe  that  the  record  shows  that  defendant  failed  to  offer 
in  evidence  any  written  contract  limiting  the  liability  of  the 
maker,  and  himself  testified  that  there  was  no  written  con- 
tract containing  any  limitation  of  the  liability  of  the  maker 
of  the  note. 

On  the  trial  counsel  for  defendant  did  not  contend  that 
the  reference  to  the  contract  of  sale  in  the  note  affected  its 
negotiability,  and  the  circuit  judge  did  not  so  hold.  It  seems 
to  me  clear  that  the  notes  are  negotiable,  and  that  the 
judgment  should  be  reversed  and  a  new  trial  ordered  for 
error  of  the  circuit  judge  in  holding  otherwise. 

As  this  was  the  main  issue  in  the  cause,  and  the  course 
of  the  trial  and  the  other  rulings  of  the  court  depended  very 
largely  on  the  holding  that  the  notes  were  not  negotiable, 
the  labor  of  considering  the  exceptions  in  detail  would  be 
fruitless. 


For  Ca.'ies  Illustrating  Conditions  Which  Do  not  Destroy  the  Neqoti- 
abiliti/  of  written  instruments,  see  Farmer  v.  First  Nat.  Bank,  89  Ark. 
132,  131  Am.  St.  Rep.  79;  First  Nat.  Bank  v.  Miller,  139  Wis.  126, 
131  Am.  St.  Rep.  1040;  Bank  of  Sampson  v.  Hatcher,  151  N.  C.  359, 
134  Am.  St.  Rep.  989.  For  cases  illustrating  conditions  destroying 
the  negotiability  of  written  instruments,  see  Union  Stockyards  Nat. 
Bank  v.  Bolan,  14  Idaho,  87,  125  Am.  St.  Rep.  146;  note  to  Kimpton 
V.  Studebaker  Bros.  Co.,  125  Am.  St.  Rep.  192. 

Provision  for  Attorney's  Fee  Impairs  Negotiability  of  Writing,  When., 
and  When  not:  Note  to  Kimpton  v.  Studebaker  Bros.  Co.,  125  Am.  St. 
Rep.  192;  First  Nat.  Bank  v.  Miller,  139  Wis.  126,  131  Am.  St.  Rep. 
1040. 

A  Correct  Judgment  will  not  be  Reversed  though  wrong  reasons  were 
given  therefor:  Avery  v.  Popper,  92  Tex.  337,  71  Am.  St.  Rep.  849; 
Opi)enheimer  v.  Bank,  97  Tenn.  19,  56  Am.  St.  Rep.  778;  City  of  Gal- 
veston V.  Hemmis,  72  Tei.  558,  13  Am.  St.  Rep.  828. 
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WALLACE  V.  BOWLING. 

[86  S.  C.  307,  68  S.  E.  571.] 

SEC0N1>ARY  EVIDENCE  of  Alleged  Lost  Letter.— An  Excep- 
tion that  secondary  evidence  of  the  contents  of  an  alleged  lost  letter, 
written  subsequent  to  an  alleged  contract  of  sale,  was  not  admissible 
to  prove  a  memorandum  of  such  contract  sued  upon,  cannot  be  sus- 
tained where  oral  evidence  as  to  the  contents  of  the  letter  was  ad- 
mitted without  objection;  where  defendant  merely  interposed  a  gen- 
eral objection  to  plaintiff's  offer  to  introduce  a  copy  of  the  letter  in 
evidence,  without  specifying  any  grounds;  where  other  testimony  was 
introduced,  without  objection,  sustaining  the  allegations  of  the  com- 
plaint; and  where  the  defendant  not  only  failed  to  deny,  but  admitted 
the  contract,     (p.  1056.) 

STATUTE  OF  FRAUDS  —  Sale  of  Goods  in  Solido.  —  When 
goods  contracted  for  exist  in  solido,  and  are  capable  of  delivery  at 
the  time,  the  contract  is  within  the  statute  of  frauds,  where  the  value 
of  the  goods  is  above  that  specified  in  the  statute,     (pp.  1057,  1058.) 

STATUTE  OF  FRAUDS  —  Sale  of  Goods  in  Futuro.  —  When 
goods  contracted  for  are  to  be  made,  or  something  is  to  be  done  to 
put  them  in  a  condition  to  be  delivered  according  to  the  terms  of  the 
contract,  such  contract  is  not  within  the  statute  of  frauds,  (pp.  1057, 
1058.) 

STATUTE  OF  FRAUDS. — A  Contract  for  the  Sale  of  a  Camera- 
graph,  to  be  delivered  in  futuro,  is  not  within  the  statute  of  frauds 
where  there  is  work  and  labor  to  be  performed  on  the  machine  to 
such  an  extent  as  to  cause  them  to  enter  considerably  into  its  cost 
and  price,     (pp.  1057,  1058.) 

Geo.  F,  von  Kolnitz,  for  the  appellant. 

Logan  St  Grace,  for  the  appellee. 

^^*^  GARY,  J.  This  is  an  action  on  contract  for  the  sale 
of  a  cameragraph.  The  complaint  contains  the  following 
allegations: 

1.  "That  heretofore,  to  wit,  on  the  twenty-eighth  day  of 
May,  1907,  the  plaintiff  herein  made  with  the  defendant 
herein  a  contract  whereby  the  plaintiff  was  to  deliver  to  the 
defendant  one  power  cameragraph  No.  5  with  a  240-volt 
circular  rheostat,  and  one  shutter,  for  which  defendant  was 
to  pay  this  plaintiff  the  sum  of  two  hundred  and  thirteen 
dollars." 

2.  "That  in  due  course  and  according  to  said  agreement, 
this  plaintiff  tendered  to  this  defendant  said  cameragraph." 

Answering  paragraph  1  of  the  complaint,  the  defendant 
says:  "The  defendant  admits  that  a  contract  was  entered 
into,  but  alleges  that  the  same  was  made  orally,  and  was, 
therefore,  null  and  void,  since  any  contract  of  this  nature, 
under  the  laws  of  the  state  of  South  Carolina,  must  be  in 
writing." 

W.  P.  Dowling,  the  plaintiff,  testified  as  follows: 
"Q.     Do  you  know  J.  V.  Wallace?     A.     I  do. 
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"Q.    Did  he  ever  get  you  to  sell  him  a  cameragraph  ? 

"(Objected  to  on  the  grounds  that  where  the  complaint 
alleges  contract  of  sale  of  goods,  over  fifty  dollars  in  value, 
under  the  statute,  same  must  be  in  writing.) 

"Q.  Mr.  Dowling,  this  machine,  this  cameragraph  No.  5. 
when  Mr.  Wallace  saw  you  about  this  machine,  was  that 
machine  in  existence  at  that  time?  A.  It  was  not;  it  had 
to  be  built  specially. 

"Q.  Mr.  Dowling,  what  was  this  machine  that  Mr.  Wal- 
lace bought  from  you?  A.  It  was  a  power  cameragraph,. 
fitted  with  a  special  fireproof  shutter;  it  had  to  have  lenses 
of  a  peculiar  focus,  made  for  a  long,  narrow,  low-ceilinged 
store,  to  make  a  small  picture  at  a  long  distance,  to  be  used 
under  the  masonic  temple,  and  it  '^^^  had  to  be  peculiarly 
constructed,  because  the  lenses  made  for  the  average  work 
in  theaters  would  not  suit  it  at  all.  This  order  was  given 
me  by  Mr.  Wallace 

"Q.  Now,  Mr.  Dowling,  was  this  cameragraph  made 
specially  by  you?  A.  Yes,  sir;  the  lenses  were  constructed 
for  this  long  distance  work. 

"Q.     For  this  special  order?     A.     Yes,  sir. 

"Q.  Why  did  it  have  to  be  made  specially  ?  A.  Because 
the  lenses  sent  out  with  machines  are  foeussed  so  big  that 
they ^  could  not  be  used  except  in  theaters  or  other  large 
places,  and  at  this  time  they  did  not  use  many  fireproof 
shutters,  and  they  had  to  put  one  on  it 

"Q.  What  was  Mr.  Wallace  to  pay  you  for  that  camera- 
graph?  A.  He  was  to  pay  me  one  hundred  and  seventy- 
five  dollars  for  the  machine,  eight  dollars  for  the  shutter, 
and  thirty  dollars  for  the  circular  rheostat. 

"Q.  Two  hundred  and  thirteen  dollars  altogether?  A. 
Yes,  sir, 

"Q.  He  was  to  pay  how  much  for  the  rheostat?  A. 
Thirty  dollars.  That  is  a  special  rheostat  made  to  carry 
high  voltage,  and  they  did  not  ship  them  with  the  machine , 
tiiey  shipped  a  clean  rheostat. 

"Q.  This  rheostat  that  you  speak  of  was  a  special  rheo- 
stat to  go  with  this  machine?  A.  It  was  ordered  specially ; 
we  do  not  usually  sell  them  that  way  at  all." 

Cross-examination:  ".  .  .  .  Q.  So  that  it  does  not  appear 
that  they  made  this  machine  to  order?  A.  He  makes  parts, 
and  some  parts  he  buys. 

"Q.  He  made  the  cameragraph  and  equipped  it  with 
parts  he  got  elsewhere,  to  suit  this  order?     A.     Yes,  sir. 

"Q.  And  that  is  the  usual  course  of  his  business?  A. 
No;  they  have  a  block  and  they  take  them  on  that  block, 
and  ship  them  out;  it  is  the  standard  thing. 

"Q.  But  the  only  difPorence  was  the  e(iuipment  of  the 
lenses  and  shutters  and  the  rheostat?     A.     Yes,  sir." 
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The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
seventy-three  dollars,  and  the  defendant  appealed. 

The  first  exception  is  as  follows:  "That  his  honor  erred 
in  allowing  W.  P.  Dowling,  the  plaintiff,  to  testify  over  the 
objection  of  the  defendant,  as  to  the  contents  of  an  alleged 
lost  letter,  written  subsequent  to  ^*®  alleged  contract,  to 
e.stablish  the  existence  of  the  contract  sued  upon.  Whereas, 
it  is  respectfully  submitted  that  under  the  provisions  of  the 
statute  of  frauds,  his  honor  should  have  held  that  the  letter 
should  have  been  produced,  and  that  secondary  evidence  of 
its  contents  was  not  admissible  to  establish  the  existence  and 
the  production  of  a  written  memorandum  of  the  sale,  made 
at  the  time." 

This  exception  cannot  be  sustained  for  the  following  rea- 
sons :  1.  Oral  evidence  as  to  the  contents  of  the  letter  Avas 
admitted  without  objection.  2,  When  plaintiff  offered  to 
introduce  a  copy  of  the  letter  in  evidence,  the  defendant  did 
not  specify  the  grounds,  but  merely  interposed  a  general 
objection.  This  was  not  sufficient:  Allen  v.  Cooley,  53  S. 
C.  77,  30  S.  E.  721.  3.  There  was  other  testimony  intro- 
duced without  objection,  sustaining  the  allegations  of  the 
complaint.  4.  The  answer  of  the  defendant  not  only  failed 
to  deny,  but  admitted,  the  contract.  "Having  acknowledged 
the  agreement,  the  court  considers  it  such  an  assent  in  writ- 
ing as  overrules  his  plea  of  the  statute  of  frauds":  Smith  v. 
Brailsford,  1  Desaus.  Eq.  350. 

The  second  exception  was  withdrawn. 

The  remaining  exceptions  will  be  considered  together,  and 
are  as  follows: 

3.  "That  his  honor  erred  in  refusing  to  charge  the  jury 
the  fourth  request  of  the  defendant,  to  wit:  'The  jury  is  in- 
structed that  in  order  to  recover  any  damages  for  an  alleged 
breach  of  contract,  the  plaintiff  must  establish  by  the  pre- 
ponderance of  the  evidence,  if  the  contract  be  for  the  sale 
and  delivery  of  goods,  wares  and  merchandise  for  the  price 
of  fifty  dollars  and  upward,  that  the  said  contract  was  in 
writing,  or  that  the  buyer  received  part  of  the  goods  so  sold, 
or  paid  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain  was  ^**  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  hereunto  lawfull.y 
authorized.' 

4.  "His  honor  erred  in  refusing  to  charge  the  seventh  re- 
quest of  the  defendant,  to  wit:  'The  jury  is  instructed  that 
the  mere  fact  that  goods  are  not  at  the  time  of  making  the 
contract  in  the  condition  in  which  they  are  to  be  delivered 
does  not  take  the  case  out  of  the  statute,  and  that  if  the 
bargain  be  to  deliver  certain  goods,  of  a  certain  descrip- 
tion, at  a  future  time,  and  they  are  not  existing  at  the  time 
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of  the  contract,  but  the  seller  does  not  stipulate  to  manu- 
facture them  himself,  or  a  particular  person  to  do  so,  eon- 
tract  is  within  the  statute.'  " 

In  regard  to  the  request  mentioned  in  the  third  of  these 
exceptions,  his  honor,  the  presiding  judge,  said:  "I  refuse 
to  charge  you  that,  gentlemen,  in  this  particular  case,  be- 
cause I  have  virtually  covered,  in  my  own  language,  the 
law  in  regard  to  the  statute  of  frauds  here,  which  I  conceive 
to  be  applicable  to  this  case."  He  refused  the  other  request 
without  comment.  In  his  general  charge  the  presiding  judge 
instructed  the  jury  as  follows: 

"Now,  for  the  purposes  of  this  case,  I  charge  you,  that  in 
order  to  enter  into  a  valid  contract  for  the  purchase  of 
goods,  over  or  above  the  value  of  fifty  dollars  ($50),  that 
the  contract  is  required  by  law  to  be  in  writing 

"Now,  I  charge  you  further,  that  where  the  goods  to  be 
delivered  are  to  be  manufactured,  and  that  is  a  part  of  the 
contract,  that  the  goods  are  to  be  manufactured  and  then 
delivered,  that  would  take  it  out  of  the  statute  of  frauds, 
and  the  party  would  be  entitled  to  recover  under  a  contract 
of  that  sort 

"So,  I  charge  you  that  if  the  machine  described  in  this 
complaint  here  was  to  be  manufactured,  or  any  extensive 
part  of  it  was  to  be  manufactured,  out  of  the  ordinary  run 
of  machines  of  that  class,  if  the  amount  of  work  to  be  done 
(m  it  was  an  important  item  in  the  case,  I  charge  you  that 
such  a  contract  as  that  would  not  have  to  be  in  writing;  but 
•'*^  if  there  w^as  just  a  slight  change  to  be  made  in  it,  it 
didn't  have  to  be  manufactured,  such  a  slight  change  to  be 
in  the  way  of  work  and  labor,  that  it  would  not  make  an 
item  in  the  cost  of  the  machine,  why,  under  those  circum- 
.stances,  a  contract  of  that  sort  would  have  to  be  in  writing. 

"Now,  you  understand,  Mr.  Foreman,  that  where  the  goods 
are  to  be  manufactured,  where  there  is  to  be  work  and  labor 
I)erformed  on  them  to  such  an  extent  as  to  cause  that  labor 
and  work  to  enter  considerably  into  the  cost  and  price  of 
the  goods  or  the  machine,  if  that  was  the  contract,  it  would 
not  have  to  be  in  writing,  if  the  goods  or  the  articles  didn't 
have  to  be  manufactured,  and  yet  there  might  be  still  a  little 
work  or  labor  to  be  performed,  or  a  little  change  to  be  made, 
which  would  not  enter  into  the  cost  of  the  articles,  then  a 
contract  of  that  sort  would  have  to  be  in  writing." 

The  ruling  of  the  circuit  judge  is  sustained  by  the  case  of 
Bird  V.  Mulinbrink.  1  Rich.  199.  44  Am.  Dec.  247,  in  which 
it  was  held  that  the  fourteenth  section  of  the  statute  of 
frauds  extends  to  contracts  executory,  as  well  as  to  contracts 
executed,  for  the  sale  of  goods  above  the  value  of  fifty  dol- 
lars, which  exists  in  solido.  at  the  time  of  the  contract.     But 
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if  the  contract  is  for  the  sale  of  goods  in  future,  which  are 
not  in  existence  at  the  time,  and  for  work  and  labor  to  be 
bestowed  upon  them  by  the  vendor,  or  procured  at  his  ex- 
pense, so  as  to  make  the  work  and  labor  the  essential  con- 
sideration of  the  contract,  it  is  not  within  the  statute  of 
frauds.  Also,  by  the  case  of  Gadsden  v.  Lance,  1  McMul. 
Eq.  87,  37  Am.  Dec.  548,  in  w^hich  it  is  said,  that  "it  is  now 
the  settled  rule  that  when  the  goods  contracted  for  exist  in 
solido,  and  are  capable  of  delivery  at  the  time,  it  is  within 
the  statute ;  but  where  they  are  to  be  made,  or  something 
is  to  be  done,  to  put  them  in  a  condition  to  be  delivered, 
according  to  the  terms  of  the  contract,  it  is  not  within  the 
statute." 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 


A  Contract  for  the  Sale  of  Goods  to  he  Subsequently  Manufactured 
and  delivered  is  not  within  the  statute  of  frauds:  Note  to  Crookshank 
V.  Burrell,  9  Am.  Dec.  189;  Warren  Chemical  etc.  Co.  v.  Holbrook, 
118  N.  Y.  586,  16  Am.  St.  Rep.  788;  Hientz  v.  Burkhard,  29  Or.  55, 
54  Am.  St.  Eep.  777. 


CITY  OF  GREENVILLE  v.  PRIDMORE. 

[86  S.  C.  442,  68  S.  E.  636.] 

CONSTITUTIONAL  LAW — Departments  of  Government. — The 

constitutional  requirement  that  the  three  departments  of  government' 
shall  be  separate  and  distinct  refers  to  the  government  of  the  state 
and  to  state  officers,  not  to  the  government  and  officers  of  municipal 
corporations.  Hence  the  mayor  of  a  city,  though  he  participated  as 
a  legislator  in  making  ordinances,  is  not  prohibited  by  the  constitu- 
tion from  acting  in  a  judicial  capacity  in  the  trial  of  persons  accused 
ot  violating  them.     (p.  1059.) 

MUNICIPALITY. — An  Ordinance  Purporting  to  be  an  Amend- 
ment of  a  former  ordinance  is  not  void  because  of  the  alleged  in- 
validity of  the  former  ordinance,  where  such  amendment  is  a  com- 
plete law  in  itself,  requiring  no  reference  to  any  other  ordinance, 
either  for  its  interpretation  or  enforcement,     (p.  1059.) 

MUNICIPALITY— Ordinance  Void  in  Part.— If  the  law  re- 
quires the  sentence  in  a  mayor's  court  to  be  in  the  alternative,  an 
ordinance  purporting  to  confer  on  the  mayor  power  to  impose  a  sen- 
tence of  both  fine  and  imprisonment  is  void  to  that  extent,  but  this 
does  not  make  void  the  entire  ordinance  if  it  remains  comjilete  in 
every  respect,  after  striking  out  that  provision,  both  as  to  the  evil 
to  be  prevented  and  the  penalties  to  be  inflicted,     (p.  1059.) 

Adam  C.  Welborn,  for  the  appellant. 

Hodges  &  Daniel,  for  the  appellee. 

^^3  WOODS,    J.     The    defendant    was    convicted    in    the 
mayor's  court  of  the   city   of  Greenville   on  the   cliaige   of 
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violating  a  city  ordinance  of  October  5,  1909,  relating  to 
the  traffic  in  intoxicating  liquors.  The  sentence  was  that 
he  pay  a  fine  of  twenty-five  dollars  or  be  imprisoned  for 
thirty  days.  An  appeal  to  the  circuit  court  resulted  in 
affirmance,  and  the  defendant  now  appeals  to  this  court. 

By  his  first  exception  the  defendant  relies  on  the  same 
position  taken  in  City  of  Spartanburg  v.  Parris,  85  S.  C. 
227,  67  S.  E.  246,  namely,  that  the  mayor,  having  participated 
as  a  legislator  in  the  making  of  the  ordinances,  was  pro- 
hibited by  the  constitution  from  acting  in  a  judicial  capa- 
city in  the  trial  of  persons  accused  of  violating  them.  In 
that  case  it  was  held  that  the  constitutional  requirement, 
with  respect  to  the  separateness  of  the  three  departments 
of  government,  refers  clearly  to  the  government  of  the  state 
and  to  state  officers,  and  not  to  the  government  of  municipal 
corporations  and  the  officers  of  such  corporations. 

The  other  position  taken  in  support  of  the  appeal  is  thai 
the  ordinance  itself  is  void,  because  it  is  a  mere  amendment 
of  an  ordinance  which,  under  the  statute  law  of  the  state, 
the  city  council  had  no  power  to  make.  The  ordinance  be- 
gins in  these  words:  "Be  it  ordained  by  the  mayor  and  city 
council  of  the  city  of  Greenville,  in  council  assembled  and 
by  authority  of  the  same,  that  section  No.  3,  of  an  ordinance 
ratified  on  the  second  day  of  May,  1905,  be  amended  by  strik- 
ing out  the  words,  'or  both  fined  and  imprisoned,  at  the  dis- 
cretion of  the  mayor';  so  that,  when  *^^  amended,  said  ordi- 
nance shall  read  as  follows."  Then  follows  an  ordinance 
complete  in  every  particular,  requiring  no  reference  to  any 
other  ordinance,  either  for  its  interpretation  or  enforcement. 
Even  if  it  be  assumed  that  the  ordinance  of  May,  1905,  was 
void,  the  vice  in  it  would  not  extend  to  the  ordinance  of 
October,  1909,  for  while  it  is  true  the  latter  ordinance  pur- 
ports to  be  an  amendment  of  the  former,  it  was  not  a  mere 
amendment,  but  a  complete  law  in  itself. 

But  the  ordinance  of  May  5,  1905,  was  not  so  contrary 
to  the  statute  law  of  the  state  as  to  be  void.  It  provided 
for  punishment  in  these  words:  "Any  person  violating  any 
of  the  provisions  of  this  ordinance  shall  be  fined  not  less 
than  twenty,  nor  more  than  fifty,  dollars,  or  imprisoned 
thirty  days,  or  both  fined  and  imprisoned  at  the  discretion 
of  the  mayor."  Section  200-i  of  the  Civil  Code,  construed 
in  Town  of  Union  v.  Hampton,  83  S.  C.  46,  64  S.  E.  1017, 
requires  the  sentence  in  the  mayor's  court  to  be  in  the  alter- 
native. Therefore,  so  much  of  the  ordinance  as  purported 
to  confer  on  the  mayor  power  to  impose  a  sentence  of  both 
fine  and  imprisonment  was  void.  This,  however,  did  not 
make  void  the  entire  ordinance,  for  after  striking  out  that 
provision  the  ordinance  remains  complete  in  every  respect, 
expressing  the  main  purpose  of  the  city  council  in  respect 
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to  both  the  evil  to  be  prevented  and  the  penalties  to  be  in- 
flicted :  Utsey  V.  Hiott,  30  S.  C.  360,  14  Am.  St.  Rep.  910,  9 
S.  E.  338;  State  v.  Johnson,  76  S.  C.  39,  56  S.  E.  544;  Packet 
Co.  v.  Keokuk,  95  U.  S.  80,  24  L.  ed.  377 ;  Shevlin-Carpenter 
Co.  V.  Minnesota,  218  U.  S.  57,  30  Sup.  Ct.  Rep.  663,  54  L. 
ed.  930. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed. 


If  a  Valid  Portion  of  an  Ordinance  is  Severable  from,  and  ru)t  Depend- 
ent upon,  Invalid  Parts  thereof,  the  whole  enactment  will  not  be  de- 
clared Yoid  because  of  such  invalid  portions,  but  the  valid  portion 
may  be  enforced  independently  of  the  invalid  portions:  St.  Louib  T. 
Liessing,  190  Mo.  464,  109  Am.  St.  Eep.  774. 


CASES 

IN  THE 

SUPKEME  COURT 

VERMONT. 


LEE  V.  FOLLENSBY  &  PECK. 

[83  Vt.  35,  74  Atl.  327.] 

PLEADINGt — Misjoinder. — A  Demurrer  does  not  raise  the  ques- 
tion of  misjoinder  unless  it  goes  to  ttie  whole  declaration.  Hence 
counts  added  to  a  declaration  are  not  demurrable  for  misjoinder  be- 
cause, when  filed,  they  become  an  integral  part  of  the  original  declara- 
tion,    (p.  1062.) 

COTENANCY— Effect  of  Deed  by  One  Tenant.— A  deed,  by  a 
tenart  in  common,  to  all  the  timber  on  a  described  portion  of  the 
common  property,  with  a  right  of  way  to  and  from  the  timber  and 
a  right  to  enter  to  cut  and  remove  it,  is  inoperative  as  to  his  coten- 
ants.     (p.  1062.) 

PLEADING. — A  Bad  Pleading  is  Sufficient  if  that  which  it 
undertakes  to  answer  is  bad.     (p.  1063.) 

PLEADING. — The  Sufficiency  of  the  Declaration  as  a  Whole 
cannot  be  brought  into  question  by  a  demurrer  to  a  plea  which  under 
takes  to  answer  only  a  single  count  in  the  declaration,      (p.  1063.) 

PLEADING. — A  Demurrer,  in  Opening  a  Record,  opens  only 
that  branch  which  it  terminates,      (p.  1064.) 

PLEADING. — A  Plea  is  not  Double,  in  a  legal  sense,  though 
it  sets  up  several  distinct  matters,  where  all  the  matter  contained 
in  it  is  necessary  to  make  it  a  full  answer  to  the  count  which  it  pur- 
ports to  answer,     (p.  1064.) 

PLEADING. — The  Statute  of  4  Anne,  Chapter  16,  Introduced  a 
New  System  of  Pleading,  in  a  great  measure,  and  the  pleader  was  not 
at  liberty  to  combine  the  new  and  the  old.  He  had  to  take  or  de- 
cline the  benefit  of  the  statute.  If  the  defendant  took  the  benefit 
of  the  statute,  his  plea  stated  that  it  was  by  leave  of  the  court  first 
had  and  obtained,  according  to  the  statute  in  such  case  made  and 
j.rovided.      (pp.  1064,  1066.) 

PLEADING. — Under  the  Statute  of  4  Anne,  Chapter  16,  There 
was  No  Implied  Leave  of  Court  to  file,  in  connection  with  a  plea  of 
tlie  general  issue,  and  special  pleas  under  the  statute,  a  plea  which 
was  in  one  part  the  general  issue  and  in  another  part  a  justification 
with  a  verification  and  prayer  for  judgment,  and  require  the  plaintiff 
to  file  a  replication  to  that.      (pp.  1004,  1065.) 

PLEADING  —  Improper  Plea  Under  the  Statute  of  4  Anne, 
Cliaptcr  16. — If  a  defendant  pleads  the  general  issue  to  all  the  counts 
in  a  declaration  in  trespass,  he  cannot  afterward  replead  it  to  a  part 
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of  the  trespasses  mentioned  in  connection  with  a  license  justifying 
the  other  trespasses  therein  alleged.  Such  a  plea  must  be  filed  a,s  at 
comniou  law,  without  the  aid  of  the  statute  of  Anne.  (pp.  1064, 
10(56.) 

Action  of  trespass  quare  clausum  by  Lee  against  Follensby 
and  another.  An  order  was  made  overruling  the  demurrer  of 
defendants  to  the  last  five  counts  of  plaintiff's  declaration. 
Each  party  excepted. 

Elisha  May  and  George  L.  Hunt,  for  the  plaintiff. 

Howe  &  Hovey,  for  the  defendant. 

*®  HASELTON,  J.  This  case  was  once  before  here  on 
questions  of  pleading:  80  Vt.  182,  67  Atl.  197.  After  it  was 
remanded  the  plaintiff  filed  five  counts  in  addition  to  the 
two  original  counts  of  his  declaration.  To  these  additional 
counts  the  defendants  demurred.  The  defendants  filed  an 
amended  second  plea  to  the  first  original  count.  The  de- 
fendants also  filed  pleas  8  and  9  to  the  first  and  second 
counts  respectively.  To  the  defendants'  second,  third, 
eighth  and  ninth  pleas  the  plaintiff  demurred.  The  defend- 
ants' demurrer  to  the  five  additional  counts  was  overruled. 
The  plaintiff's  demurrers  to  the  pleas  enumerated  were  sev- 
erally sustained.  The  defendants  excepted  and  the  case  is 
here  again  on  questions  of  pleading. 

The  defendants  claim  that  their  demurrer  to  the  five  addi- 
tional counts  should  have  been  sustained  on  the  ground  of 
misjoinder.  But  those  counts  when  filed  became  an  integral 
part  of  the  original  declaration,  and  a  demurrer  does  not 
raise  the  question  of  misjoinder  unless  it  goes  to  the  whole 
declaration. 

The  defendants'  second  plea  is  by  way  of  justification  of 
the  entry  of  the  close  mentioned  in  the  first  count,  under 
a  deed  from  one  Albert  Lee,  a  tenant  in  common  with  the 
plaintiff.  Profert  is  made  of  the  deed,  and  the  plaintiff 
having  craved  and  had  oyer  of  the  deed,  sets  it  out  in  full 
in  his  demurrer  to  the  plea.  Prom  this  deed  it  appears  that 
the  cotenant  of  the  plaintiff  undertook  ^**  to  convey  to  the 
defendants  "all  the  hard  and  soft  wood  saw  t'mber"  stand- 
ing on  the  southeast  corner  of  the  farm  in  question,  bound- 
ing said  corner  by  a  description.  But  this  deed  was  in- 
operative as  to  the  cotenants,  for  Albert  could  not,  by  his 
sole  deed,  convey  an  interest  in  a  part  which  he  might 
choose  to  set  out  and  describe:  McElroy  v.  McLeay,  71  Vt. 
;I96,  45  Atl.  898;  Smith  v.  Benson,  9  Vt.  138,  31  Am.  Dee. 
614;  Broughton  v.  Howe,  6  Vt.  266. 

Such  a  deed  is  inoperative  as  to  cotenants,  if  for  no  other 
reason,  because,  if  it  were  not,  it  would  affect  the  rights  of 
the  cotenants  in  respect  to  partition.  By  the  deed  set  out 
the  cotenant  sought  to  make  a  grant  of  something  which 
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could  not  be  referred  to  his  right:  McElroy  v.  McLcay,  71 
Vt.  396,  45  Atl.  898 ;  Broughton  v.  Howe,  6  Vt.  266. 

The  deed  from  Albert  also  undertook  to  convey  a  right 
of  way  to  and  from  said  timber,  a  right  to  enter  upon  the 
land  for  the  purpose  of  cutting,  logging  and  removing  the 
timber.  But  since  the  deed  of  the  timber  was  inoperative 
as  to  the  cotenauts,  the  grant  of  this  merely  incidental  right 
of  wa}'  was  in  like  manner  inoperative.  The  third  plea  was 
directed  to  the  second  count,  but  in  other  respects  was  the 
same  as  the  second  plea,  and  both  were  bad  for  the  reasons 
pointed  out  in  considering  the  second. 

The  defendants  contend  that  the  demurrers  to  the  second 
and  third  pleas  should  have  been  overruled,  whether  such 
pleas  be  good  or  bad,  on  the  ground  that  the  plaintiff's  dec- 
laration is  bad  for  misjoinder  of  counts,  and  that  a  demurrer 
reaches  back  through  the  pleadings  and  fastens  upon  the 
first  substantial  defect. 

Since  the  second  and  third  pleas  are  held  bad,  this  claim 
is  for  consideration ;  but  the  rule  invoked  only  requires  that 
the  court  should  follow  the  pleadings  back  through  their 
course,  and  since  neither  the  second  plea  nor  the  third  un- 
dertakes to  answer  the  declaration  as  a  whole,  but  since 
each  such  plea  is  directed  to  a  specific  count,  the  question 
of  misjoinder  of  counts  is  not  reached  by  going  back  through 
the  record. 

The  principle  is  that  a  bad  pleading  is  sufficient  if  that 
which  it  undertakes  to  answer  is  bad,  and  so  if  a  plea  un- 
dertakes to  answer  only  a  single  count  in  a  declaration,  a 
demurrer  to  such  plea  cannot  bring  in  question  the  suffi- 
ciency of  the  declaration  as  ^^  a  whole.  If,  for  instance, 
a  defendant  filed  a  demurrer  to  one  count  of  a  declaration 
and  a  plea  to  another  count,  and  such  plea  is  demurred  to 
by  the  plaintiff,  neither  the  defendant's  demurrer  nor  the 
plaintiff's  raises  the  question  of  misjoinder  of  counts. 

In  Hooker  v.  Smith,  19  Vt.  151,  47  Am.  Dec.  679,  the  dec- 
laration was  in  three  counts.  To  the  defendant's  second 
and  third  counts  the  plaintiff  filed  a  replication  which  was 
demurred  to.  In  argument  on  the  demurrer  reference  was 
made  to  a  defect  in  the  first  count  of  the  declaration,  but 
the  supreme  court  held  that  the  sufficiency  of  that  count 
was  not  brought  in  question  by  a  demurrer  to  a  plea  which 
went  to  the  second  and  third  counts. 

In  Black  v.  Howard,  50  Vt.  27,  the  declaration  was  in 
several  counts,  and  the  plea,  which  went  to  the  whole  dec- 
laration, was  demurred  to.  Since  the  plea  went  to  the 
whole  declaration,  the  court  considered  the  question  of  mis- 
joinder of  counts,  and  as  to  a  claimed  defect  in  the  third 
count,  held,  that  if  it  existed,  it  was  not  reached.  Judge 
Barrett,  who  delivered  the  opinion,  and  the  reporter,  now 
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the  chief  judge,  carefully  pointed  out  that  the  plea  de- 
murred to  went  simply  to  the  declaration  as  a  whole.  In 
Gould's  Pleading,  Hamilton's  edition,  454,  it  is  tersely  said: 
"A  demurrer,  however,  in  opening  a  record,  opens  only  that 
branch  which  it  terminates." 

The  plaintiff  in  each  count  of  his  original  declaration 
alleged  trespasses  on  divers  days  and  times  between  a  cer- 
tain date  and  the  bringing  of  the  suit.  The  defendants  by 
their  eighth  plea  set  up  the  general  issue  as  to  a  part  of 
the  alleged  trespasses,  and  as  to  the  rest  plead  license  from 
the  cotenant  Albert  Lee,  To  this  plea  the  plaintiff  sets 
down  as  a  special  ground  of  demurrer  that  it  is  double. 
But  the  plea  is  not,  in  legal  sense,  double,  since  all  the 
matter  contained  in  it  is  necessary  to  make  it  a  full  answer 
to  the  count  which  it  purports  to  answer:  2  Lilly's  Prac- 
tical Register,  ed.  1745,  374. 

The  defendants'  ninth  plea  is  constructed  like  the  eighth, 
and  is  specially  demurred  to  on  the  same  ground. 

Although  nothing  is  pointed  out  to  make  either  of  these 
pleas  bad  in  itself,  we  find  occasion,  as  will  be  disclosed,  for 
commenting  on  questions  not  raised  by  the  demurrers. 

Before  the  Statute  of  4  Anne,  chapter  16,  the  pleader  in 
a  case  like  this  could  make  his  client's  full  defense  avail- 
able in  no  other  '**  way  than  by  pleading,  as  the  defendant 
has  done  in  his  eighth  plea  and  in  his  ninth.  But  such  pleas 
ought  not  in  reason  to  be  joined  with  a  plea  of  the  general 
issue  as  these  were;  for  the  benefit  of  the  statute  is  some- 
thing which  a  defendant  must  either  take  or  decline. 

A  defendant  cannot  be  allowed  to  plead  the  general  issue 
to  all  the  trespasses  alleged  and  then  to  plead  it  again  to 
a  part  of  the  trespasses.  Each  of  the  pleas  now  under  con- 
sideration begins  in  the  familiar  way  thus:  "And  for  a  fur- 
ther plea  the  defendants,  by  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  statute 
in  such  case  made  and  provided  say."  But  there  is  no  im- 
plied leave  of  court  to  file  such  a  plea  in  connection  with 
the  general  issue,  and  such  a  plea  when  filed  must  be  filed 
without  the  aid  of  the  Statute  of  Anne.  Chitty  recognizes 
the  plea  as  a  proper  one,  when  leave  of  court  to  file  a 
variety  of  pleas  cannot  be  obtained,  but,  in  the  form  which 
he  gives,  the  plea  is  not  designated  as  a  further  one,  nor  as 
pleaded  by  leave  of  court  nor  according  to  the  statute,  al- 
though he  recognizes  and  lays  down  the  rule  that  when 
several  pleas  are  pleaded  under  the  statute,  the  second  and 
each  subsequent  plea  should  state  that  it  is  "by  leave  of 
court,  etc.":  2  Chitty 's  Pleadings,  3d  London  ed.,  p.  520, 
vol.  1,  p.  543. 

If  anything  more  is  needed  to  make  clear  the  understand- 
ing of  Chitty,  it  is  found  on  page  514  of  volume  1,  where 
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he  says:  "At  common  law  the  defendant  may  plead  to  a 
part  of  the  declaration  one  ground  of  defense  and  to  another 
part  a  different  ground  of  defense." 

In  speaking  of  pleadings  at  common  law,  Chitty  always 
refers  to  the  rules  of  pleading  unmodified  by  the  Statute  |)f 
Anne  and  certain  other  statutes,  and  his  whole  work  in 
elucidating  and  systematizing  the  science  of  pleading  is  in- 
consistent with  the  idea  that  one  could  plead  as  at  common 
law  and  then  further  plead  by  virtue  of  the  statute. 

The  Statute  of  Anne  was  in  its  effect  quite  like  our  statute 
providing  for  pleading  the  general  issue  and  giving  in  con- 
nection therewith  written  notice  of  matter  in  defense.  If 
a  defendant,  after  filing  the  general  issue  with  notice  of  his 
special  matter  in  defense,  should  afterward  file  special  pleas 
setting  up  the  same  matters  of  defense  with  a  view  to  get- 
ting the  benefit  of  the  statute  himself  and  not  giving  it  to 
the  plaintiff,  but  with  the  ^^  idea  of  requiring  the  latter  to 
reply  to  his  special  pleas,  the  proceeding  would  not  be  coun- 
tenanced by  the  court,  and  the  special  pleas,  as  such,  would 
be  treated  as  nullities.  The  statute  authorizing  the  general 
issue  with  notice  was  intended  to  make  it  possible  to  dis- 
pense with  the  technicality  and  prolixity  of  special  plead- 
ing: Prentiss,  J.,  in  FuUerton  v.  Mack,  2  Aik.  415;  Royce, 
J.,  in  Randall  v.  Preston,  52  Vt.  198. 

In  treating  pleas  so  improperly  filed  and  anything  done 
with  reference  thereto  as  nullities,  the  court  would  be  moved 
to  act  from  its  own  sense  of  duty  in  respect  to  the  due  ad- 
ministration of  the  law. 

And  so  in  respect  to  the  Statute  of  Anne.  Before  the 
enactment  of  that  statute  the  pleader  was  often  sorely  per- 
plexed to  state  his  whole  defense  in  a  single  plea,  without 
violating  any  rule  of  pleading,  and  the  plaintiff  was  some- 
times equally  perplexed  in  shaping  his  replication.  See  the 
pleadings  in  the  time  of  Charles  II,  found  in  Saunder's  Re- 
i)orts.     See,  also,  1  Eunomus,  ed.  1774,  142. 

The  fourth  section  of  the  Statute  of  Anne,  which  we  are 
considering,  simplified  the  matter,  and  permitted  the  de- 
fendant, with  leave  of  court,  to  plead  his  several  matters 
of  defense  in  separate  pleas.  If  the  defendant  took  the 
benefit  of  this  statute  and  set  out  his  matters  of  defense  in 
various  pleas,  he  had  to  accord  to  the  plaintiff  the  benefit 
of  the  statute  which  the  simplicity  of  the  pleas  to  be  replied 
to  afforded,  and  the  defendant  could  not.  after  pleading- 
the  general  issue  and  special  pleas  under  the  statute,  con- 
struct a  plea  like  each  of  these  under  consideration,  which 
was  in  one  part  the  general  issue,  and  in  another  part  a  jus- 
tification with  a  verification  and  prayer  for  judgment,  and 
require  the  plaintiff  to  file  a  replication  to  that.  He  could 
have  no  exi)ress  or  implied  leave  of  court  to  file  such  a  plea 


1066  138  American  State  REPaRTS.  [Vermont, 

after  filing  the  general  issue  and  other  pleas.  He  could 
plead  as  at  common  law  without  the  benefit  of  the  statute 
and  obviate  difficulties  which  without  that  confronted  him, 
but  if  he  emancipated  himself  he  emancipated  the  plaintiff. 
Iiess  than  this  fairness  will  in  no  wise  permit,  for  the  plain- 
tiff in  replying  has  not  the  latitude  which  the  statute  gives 
the  defendant  in  pleading,  since  the  plaintiff  can  make  but 
one  replication  to  the  same  plea  so  far  as  the  plea  sets  up 
a  single  matter  in  defense,  and  may  have  to  elect  between 
several  true  and  sufficient  answers.  The  possibility  '^^  of 
this  situation  is  clearly  pointed  out  by  Stephen,  and  the  dis- 
advantage at  which  the  plaintiff  sometimes  is  in  this  respect 
is  commented  on  by  that  writer  as  a  somewhat  remarkable 
feature  of  the  law:  Stephen's  Pleading,  275,  276. 

A  plea  like  the  pleas  in  question,  and  like  the  one  given 
in  Chitty  as  above  noted,  was  used  in  Parker  v.  Parker, 
17  Pick.  236,  and  was  held  good,  as  it  doubtless  was.  There 
the  pleader  kept  within  his  rights  irrespective  of  the  Statute 
of  Anne ;  he  did  not  plead  the  general  issue  nor  any  further 
plea ;  he  did  not  claim  to  file  the  plea  by  leave  of  court,  nor 
in  accordance  with  the  statute.  Enough  is  said  at  the  very 
€lose  of  the  opinion  in  that  case  to  indicate  that  the  pleader 
would  have  found  himself  involved  in  trouble  if  he  had  file,d 
the  plea  as  a  second  or  further  plea  invoking  the  Statute 
of  Anne  and  leave  of  court. 

The  Statute  of  4  Anne,  chapter  16,  introduced  what  was 
in  great  measure  a  new  system  of  pleading,  and  the  pleader 
was  not  at  liberty  to  combine  the  new  and  the  old.  He  had 
to  choose  between  this  and  that.  The  statute  was  enacted, 
to  quote  the  first  clause  thereof,  "for  the  amendment  of 
the  law  in  several  particulars,  and  for  the  easier,  speedier 
and  better  advancement  of  justice."  The  various  provi- 
.sions  of  its  twenty-seven  sections  were  beneficent.  They 
were  instrumental  in  rooting  up  many  thrifty  abuses  which 
no  panegyrist  of  things  as  they  were  has  sought  to  defend. 
It  was  one  of  the  instruments  by  which  through  a  slow,  lan- 
guid and  halting  process  it  has  become  measurably  possible 
for  every  person  "to  find  a  certain  remedy  by  having  re- 
course to  the  law  for  all  injuries  or  wrongs  which  he  may 
receive  in  person,  property  or  character."  It  contributed 
to  bring  the  vindication  of  legal  rights  within  the  horizon 
of  all.  That  it  should  be  wrested  from  its  purpose,  antl 
made  to  double  the  difficulties  of  suitors  in  getting  their 
causes  to  trial,  was  never  tolerated. 

The  defendants'  eighth  and  ninth  pleas  stand  as  they 
would  if  they  had  been  filed  after  the  defendant  had  pleaded 
the  general  issue  with  notice  setting  up  the  matters  of  de- 
fen.se  contained  in  them.  These  pleas  and  everything  done 
under  them  go  for  nothing. 
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The  court,  in  the  exercise  of  a  power  which  is  inherent 
and  in  the  discharge  of  a  duty  which  is  plain,  strikes  from 
the  record  the  defendants'  eighth  and  ninth  pleas  and  what- 
ever relates  "**  thereto.  This  action  is  not  to  be  construed 
as  preventing  the  defendants  from  perfecting  their  plead- 
ings below  conformably  to  the  method  of  pleading  upon 
which  they  set  out. 

The  judgment  overruling  the  defendants'  demurrer  to  the 
plaintiff's  five  additional  counts  is  affirmed.  The  judgment 
sustaining  the  plaintiff's  demurrers  to  the  second  and  third 
pleas  and  adjudging  those  pleas  insufficient  is  affirmed.  The 
cause  is  remanded.  Let  neither  party  take  costs  in  this 
court. 


The  Conveyance  ty  One  Cotenant  of  a  Specific  Part  of  the  Common 
Property  is  the  subject  of  a  note  to  Kenoye  v.  Brown,  100  Am.  St.  Eep. 
649. 


JOSLYN  V.  MOOSE  RIVER  LUMBER  COMPANY. 

[83  Vt.  49,  74  Atl.  385.] 

CHATTEL    MORTGAGE. — ^In    Aid    of    the    Description    in    a 

chattel  mortgage  it  should  be  taken  that  the  mortgagor  is  the  owner 
of  the  property  he  assumes  to  mortgage,     (p.  1069.) 

CHATTEL  MORTGAGE — Description — Location  of  Property. 
One  of  the  most  important  elements  in  the  description  of  mortgaged 
chattels  is  a  statement  of  their  location.  It  should  never  be  omitted, 
(p.  1069.) 

CHATTEL  MORTGAGE  —  Want  of  Proper  Description.— A 
chattel  mortgage  which  fails  to  locate  the  property  mortgaged  other- 
wise than  by  giving  the  residence  of  the  mortgagor  at  a  place  in 
another  state  where  he  formerly  resided,  suggests  an  erroneous  loca- 
tion of  the  property,  and  is  void,  as  against  a  subsequent  mortgagee, 
for  want  of  a  sufficient  description,     (pp.   1069,  1070.) 

Trover  by  Joslyn  against  the  defendant  company  for  the 
conversion  of  a  horse. 

Ilowe  &.Hovey,  for  the  plaintiff. 

Elisha  May  and  Guy  W*  Hill,  for  the  defendant. 

»o  HASELTON,  J.  This  was  an  action  of  trover  for  a 
horse.  The  general  issue  was  pleaded.  Trial  by  jury  was 
had  and  verdict  and  judgment  were  for  the  defendant. 

February  17,  1905,  one  Sullivan,  then  a  resident  of  Con- 
cord, in  Essex  county,  in  this  state,  but  recently  of  Wood- 
stoek.  New  Hampshire,  executed  and  delivered  to  one  Gar- 
land a  chattel  mortgage  of  certain  property.  Garland  was 
a  resident  of  New  Hampshire.     Among  other  things,   the 


1068  138  American  State  Reports.  [Vermont, 

mortgage  described  eight  horses  as  follows:  *'One  black 
horse,  seven  years  old,  one  black  horse,  eight  years  old,  one 
bay  horse,  six  years  old,  one  bay  horse,  six  years  old,  one 
bay  horse,  nine  years  old,  one  gray  horse,  seven  years  old, 
one  gray  horse,  nine  years  old,  one  bay  mare,  six  years  old." 
Within  thirty  days  from  the  execution  of  this  mortgage  it 
was  recorded  in  the  office  of  the  town  clerk  of  the  town  of 
Concord. 

]March  22,  1905,  twelve  days  after  the  Garland  mortgage 
was  recorded  in  Concord,  Sullivan  made,  executed  and  de- 
livered to  the  plaintiff,  Joslyn,  a  resident  of  said  Concord, 
a  mortgage  of  '^^  personal  property  including  "one  bay 
horse,  between  eight  and  nine  years  old,  with  black  points 
and  one  white  foot."  The  horse  above  described  was  the 
one  for  the  claimed  conversion  of  which  this  action  was 
brought.  The  plaintiff's  mortgage  contained  no  reference 
to  a  prior  mortgage.  In  the  fall  of  1905,  Sullivan,  the  mort- 
gagor, went  to  work  for  the  defendant,  the  Moose  River 
Lumber  Company,  with  eight  horses  in  the  employment  of 
hauling  logs  and  so  worked  for  twenty-one  days,  at  the  end 
of  Avhich  time  Garland,  the  first  mortgagee,  with  the  consent 
of  Sullivan,  the  mortgagor,  sold  and  delivered  the  eight 
horses  at  private  sale  to  the  defendant  company,  claiming 
that  they  were  the  eight  horses  named  in  his  mortgage. 
One  of  them  was  the  bay  horse,  covered  by  the  plaintiff's 
second  mortgage.  At  the  time  of  the  sale,  the  condition  of 
both  the  mortgages  referred  to  had  been  broken  for  more 
than  thirty  days.  Until  after  this  sale  the  plaintiff  had  no 
actual  knowledge  of  Garland's  mortgage,  and  neither  Gar- 
land nor  the  defendant  had  actual  knowledge  of  the  plain- 
tiff's mortgage.  As  soon  as  the  plaintiff  learned  that  the 
defendant  company  had  purchased  the  horse  covered  by  his 
mortgage  he  fully  informed  the  defendant  about  his  mort- 
gage and  demanded  of  the  defendant  the  horse  in  question. 
The  defendant  refused  to  deliver  the  horse  and  claimed  to 
own  it  in  consequence  of  its  purchase  of  Garland,  and  con- 
tinued to  keep  and  use  the  horse  as  its  own;  whereupon 
the  plaintiff  brought  this  action  of  trover  against  the  de- 
fendant. On  trial  the  plaintiff  claimed  that  tlie  Garland 
mortgage  was  invalid,  and  requested  the  court  to  charge 
that  it  was  invalid,  as  to  innocent  third  persons,  and  par- 
ticularly that  it  was  invalid  as  to  the  plaintiff  in  respect 
to  the  bay  horse  covered  by  his  mortgage.  The  court  held 
that  the  Garland  mortgage  was  good  against  the-  plaintiff" 
unless  it  had  been  extinguished  by  the  giving  of  a  certain 
note  for  the  amount  of  the  indebtedness  of  Sullivan  to  Gar- 
land. To  the  treatment  of  this  latter  question  no  exceptions 
were  taken. 
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In  the  Garland  mortgage  Sullivan  set  himself  up  as  of 
Woodstock,  Grafton  county,  New  Hampshire,  although  as 
has  been  said  he  was  residing  in  Concord,  Vermont,  when 
he  gave  it.  The  description  in  that  mortgage  included  be- 
sides the  horses  hereinbefore  referred  to,  "five  sets  of  heavy 
work  harnesses,  one  open  Concord  wagon,  one  single  driving 
harness,  all  robes,  stable  blankets,  halters,  neckyokes,  whif- 
fletrees,  spread  chains,  chains,  '^^  axes,  cant-dogs,  all  camp- 
ing tools  and  logging  outfit,  three  sets  wagon  sleds,  two 
yarding  sleds,  two  sleighs,  one  stone  wagon,  one  two  year 
old  heifer,  one  two-horse  lumber  wagon,  all  subject  to  pre- 
vious mortgages  as  follows :  October  26,  '04,  vol.  A,  page 
286;  October  28,  '04,  vol.  A,  p.  287;  September  21,  '04,  vol. 
A.  283." 

It  appeared  on  trial  that  the  previous  mortgages  referred 
to  were  given  to  the  same  Garland  and  were  on  record  in 
the  town  clerk's  office  in  Woodstock.  New  Hampshire. 
These  mortgages  were  produced  on  trial  but  they  do  not 
appear  to  aid  the  description  in  which  they  are  referred  to. 
The  mortgage  from  Sullivan  to  Garland,  which  is  now  in 
question,  though  made  after  the  mortgagor  had  come  to 
i-eside  in  Concord,  Vermont,  was  executed  and  sworn  to  at 
Woodstock,  New  Hampshire,  Avhere  the  mortgagor  set  him- 
self up  as  residing.  Three  days  thereafter  it  was  recorded, 
strange  to  say,  in  the  office  of  the  town  clerk  at  Woodstock, 
Vermont.  Eight  days  after  its  execution  it  was  recorded 
at  Woodstock,  New  Hampshire,  and  twenty-one  days  after 
its  execution  it  was  recorded  in  Concord,  Vermont,  as  before 
stated. 

The  description  in  the  later  mortgage  to  the  plaintiff, 
Joslyn,  was  of  the  horse  in  question,  and  of  other  property, 
a  part  of  which  was  described  as  being  on  the  place  in  Con- 
cord where  Sullivan  was  then  living,  a  part  in  a  certain  barn 
in  East  St.  Johnsbury,  Vermont,  and  a  part  in  a  certain 
other  barn  in  North  Woodstock,  New  Hampshire.  The 
validity  of  this  mortgage  as  to  the  horse  to  which  this  suit 
relates  was.  on  trial,  conceded. 

Nothing  is  said  in  the  Garland  mortgage  about  the  owner- 
ship or  location  of  the  horses  referred  to.  However,  it  is 
held  in  this  state  that  in  aid  of  the  description  in  a  chattel 
rnort<rage  it  should  be  taken  that  the  mortgagor  is  the  owner 
t)f  the  property  he  assumes  to  mortgage:  Shum  v.  Claghorn. 
(>')  Vt.  45,  37  Atl.  236.  In  the  mortgage  in  question  noth- 
ing is  said  about  the  location  of  the  property.  One  of  the 
most  important  elements  in  the  description  of  mortgaged 
chattels  is  a  statement  of  their  location:  Huse  v.  Estabrooks, 
67  Vt.  223.  48  Am.  St.  Rep.  810,  31  Atl.  293.  Other  details, 
without  this  element  of  description,  often  amount  to  little 
or  nothing,  and  with  this  element  other  sliy:ht  details  usually 
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make  the  property  meant  to  be  designated  easy  of  ascertain- 
ment. A  statement  of  the  location  of  the  property  is  the 
one  thing  which  the  draftsman  of  a  chattel  mortgage  should 
never  omit.  It  has  sometimes  been  held  ^^  that  the  place 
of  the  execution  of  the  mortgage  and  the  residences  of  the 
parties  as  set  up  in  the  mortgage  may  be  taken  to  convey 
a  suggestion  as  to  its  location  and  so  to  aid  the  description: 
Baldwin  v.  Boyce,  152  Ind.  46,  51  N.  E.  334;  Barrett  v. 
Fisch,  76  Iowa,  553,  14  Am.  St.  Rep.  238,  41  N.  W.  310;  Brock 
V.  Barr,  70  Iowa,  399,  30  N.  W.  652. 

Thompson  v.  Fairbanks,  75  Vt.  361,  104  Am.  St.  Rep.  899, 
56  Atl.  11,  was  a  chattel  mortgage  case  in  which  the  claim 
was  made  that  the  mortgage  under  consideration  was  void 
for  want  of  a  sufficient  description.  As  there  the  mortgagor 
had  seasonably  taken  actual  possession,  the  court  did  not 
find  occasion  for  much  discussion  of  this  claim,  but,  in  ref- 
erence to  it,  it  is  suggested  that  some  inference  as  to  the 
location  of  the  mortgaged  property  might  be  drawn  from 
the  fact  that  both  parties  were  set  up  in  the  mortgage  as  of 
St.  Johnsbury. 

In  Shum  v.  Claghorn,  69  Vt.  45,  37  Atl.  236,  it  is  held  that 
the  location  of  livestock  is  generally  so  easily  ascertainable 
from  the  fact  of  ownership  that  a  statement  of  the  farm, 
or  even  of  the  town,  where  an  animal  is  kept  ought  not  ta 
be  required  in  addition  to  a  statement  of  sex,  age  and  color 
in  order  to  make  a  description  prima  facie  sufficient.  But 
as  appears  from  the  whole  opinion,  every  inference  that 
could  be  drawn  from  the  whole  instrument  was  calculated 
to  aid  the  description.  Certainly  there  was  nothing  there 
to  detract  from  the  full  force  of  the  description  in  respect 
to  sex,  age  and  color.  But  here  the  residence  of  the  plain- 
tiff was  incorrectly  set  up,  and  that  circumstance,  the  ref- 
erence to  New  Hampshire  mortgages,  and  the  place  of  exe- 
cution of  the  instrument,  took  away  the  prima  facie  effect 
of  the  description  referred  to.  The  instrument  was  calcu- 
lated to  puzzle  and  mislead,  and  the  reasonable  inquiries 
suggested  by  it,  in  view  of  circumstances  already  detailed, 
would  naturally  result  in  further  mystification  and  cannot 
be  considered  to  afford  the  requisite  basis  of  identification. 
It  is  contrary  to  the  policy  of  our  law  that  chattel  mort- 
gages should  constitute  pitfalls  embarrassing  the  dealings 
in  personal  property  of  those  whose  conduct  is  governed  by 
reasonable  prudence.  As  this  mortgage  stands,  an  errone- 
ous location  of  the  property  is  suggested,  and  as  has  been 
well  said:  "Giving  an  erroneous  location  of  the  mortgaged 
property  is  more  apt  to  mislead  inquirers  than  failure  to 
give  any  location  at  all.  and  hence  renders  the  description 
ineffectual":  Jones  on  Chattel  Mortgages,  ed.  1908,  sec.  54d. 
The  statement  just  quoted  immediately  follows  a  review  of 
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Shum  V.  Claghorn,  69  Vt.  45,  37  Atl.  236,  »*  and  a  recogni- 
tion of  the  doctrine  of  that  case,  and  the  limitation  pointed 
out  is  one  which  the  case  itself  obviously  suggests. 

The  Garland  mortgage  was  insufficient  as  to  the  horse  in 
question  and  the  defendant  by  its  purchase  acquired  no  titlfr 
which  it  could  assert  against  the  plaintiff. 

Judgment  reversed  and  cause  remanded. 


The  Sufficiency  of  Description  of  Property  in  Chattel  Mortgages  is 
the  subject  of  a  note  to  Barrett  v.  Fisch,  14  Am,  St.  Rep.  239.  For 
cases  showing  that  the  description  of  property  in  a  chattel  mortgage 
is  sufficient,  as  a  general  rule,  when  it  will  enable  a  third  party, 
aided  by  inquiries  which  the  instrument  itself  suggests,  to  identify 
the  property,  see  Buck  v.  Davenport  Sav.  Bank,  29  Neb.  407,  26  Am. 
St.  Rep.  392;  Reynolds  v.  Strong,  10  N.  D.  81,  88  Am.  St.  Rep.  680,. 
and  cases  cited  in  the  cross-reference  note  thereto. 


HUBBARD  V.  TAYLOR. 

[83  Vt.  120,  74  Atl.  641.] 

A  TAX  SALE  is  Void  as  Against  Public  Policy,  where  the  tax 

collector  struck  off  the  property  to  the  plaintiff  on  the  strength  of 
the  latter's  promise,  made  prior  to  the  sale,  and  received  as  a  bid, 
that  he  would  pay  the  taxes  and  costs  for  the  land,  espeeially  where 
the  plaintiff  was  not  present  at  the  sale,  and  there  was  no  other 
bidder.  Under  these  circumstances,  the  collector  was  acting  for  the 
plaintiff,  which  relation  was  inconsistent  with  his  official  duty  and 
forbidden  by  the  law.     (p.  1072.) 

Ejectment  by  Hubbard  against  Taylor  and  another.  There 
was  a  judgment  for  the  defendants  and  the  plaintiff  ex- 
cepted. 

William  W.  Stickney,  J.  G.  Sargent,  Homer  L.  Skeels  and 
F.  C.  Southgate,  for  the  plaintiff. 

Davis  &  Davis,  for  the  defendants. 

120  ROWELL,  C.  J.  This  is  ejectment  for  land  in  Ply- 
mouth. The  plaintiff  claims  title  under  a  tax  deed  executed 
t-o  him  in  default  of  redemption.  The  sale  was  advertised  for 
December  26,  1892,  but  was  adjourned  to  December  29,  1892. 
Between  those  dates  the  plaintiff  said  to  the  collector,  "I  will 
pay  the  taxes  and  costs  for  the  land."  The  collector  received 
that  as  a  bid,  and  sold  the  land  at  public  auction  to  satisfy  the 
tax  and  costs,  and  struck  it  off  to  the  plaintiff,  who  was  the 
highest  and  only  bidder  therefor,  but  who  was  not  present  at 
the  sale.  If  the  collector  had  struck  the  land  off  to  himself 
for  the  plaintiff  instead  of  to  the  plaintiff,  the  case  would  have 
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been  like  Crahan  v.  Chittenden,  82  Vt.  410,  74  Atl.  86.  There 
the  collector  bid  off  the  land  in  his  own  name  for,  and  at  the 
request  of,  another  who  was  not  present  at  the  sale.  It  was 
held  that  the  sale  was  void  as  against  public  policy,  for 
^^^  that  the  collector's  official  duty  and  that  of  his  private 
agency  were  in  conflict,  and  made  the  faithful  performance 
of  one  inconsistent  with  the  faithful  performance  of  the 
other.  But  the  fact  that  here  the  collector  struck  off  the 
land  to  the  plaintiff  and  not  to  himself  makes  no  difference, 
for  he  was,  nevertheless,  acting  for  and  in  behalf  of  the 
plaintiff;  and  as  that  relation  was  inconsistent  with  his  offi- 
cial duty,  the  law  forbade  him  to  enter  into  it,  for  no  man 
can  properly  serve  two  masters  concerning  a  matter  in 
w'hich  their  interests  are  in  conflict.  We  hold,  therefore, 
that  for  this  reason  the  sale  was  void.  This  being  decisive 
of  the  case,  there  is  no  occasion  for  considering  any  of  the 
other  questions  presented. 
Judgment  affirmed. 


A  Tax  Sale  is  not  Valid  Unless  All  Suhstantinl  'Requirements  of  the 
statute  are  shown  to  have  been  strictly  complied  with:  Charland  v. 
Home  for  Aged  Women,  204  Mass.  563,  134  Am.  St.  Rep.  696,  and 
cases   cited   in   the   cross-reference   note   thereto. 

As  to  Who  may  Purchase  at  a  Tax  Sale,  see  the  note  to  Cone  v. 
Wood,  75  Am.  St.  Rep,  229. 


OLIN  V.  MARTELL. 

[83   Vt.   130,   74   Atl.   1006.] 

CROPS — Evidence  of  Ownership. — The  fact  that  a  person  is 
the  owner  of  a  farm  is  no  evidence  that  he  is  the  owner  of  the 
crops  grown  thereon  during  the  occupancy  of  a  tenant,     (p.  1073.) 

CROPS. — The  Lessee  is  the  Owner  of  Crops,  where  the  lease 
is  for  a  cash  rental  without  lien  reserved,     (p.  1073.) 

CROPS. — If  a  Lease  is  on  Shares  without  modifying  provisions, 
the  lessor  and  lessee  are  tenants  in  common  of  the  crops,     (p.  1073.) 

COTENANCY — Sale  of  Personalty  hy  One  Tenant. — As  a  gen- 
eral rule,  one  tenant  in  common  of  personal  property  is  not  liable 
in  trover  at  the  suit  of  his  cotenant  for  selling  the  common  prop- 
erty,    (p.  1073.) 

TROVER — Conversion  of  Hay  by  Tenant. — If  a  farm  is  leased 
with  a  requirement  that  the  lessee  shall  leave  as  much  hay  on  the 
premises  at  the  end  of  the  term  as  he  found  there  when  he  took  pos- 
session, and  a  settlement  is  had  at  the  end  of  the  term,  but  the  land- 
lord finds,  on  taking  possession,  that  several  tons  of  hay  which  had 
been  left  in  one  of  the  barns  are  gone,  and  that  straw  had  been  sub- 
stituted in  the  place  thereof,  an  action  of  trover  for  the  conversion 
of  the  hay  cannot  be  maintained,  in  the  absence  of  anything  to  show 
that  the  tenant  had  not  left  as  much  hay  on  the  premises  as  was  on 
them  when  he  went  there,      (p.  1073.) 
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Trover  for  the  conversion  of  hay.  There  was  a  judgment 
for  the  defendant  and  the  plaintiff  excepted. 

Nathan  N.  Post,  for  the  plaintiff. 

II.  N.  Deavitt,  for  the  defendant. 

131  MUXSON,  J.  The  plaintiff  leased  her  farm  to  the 
defendant  for  one  year  by  a  writing  which  required  the 
defendant  to  leave  as  much  hay  on  the  premises  at  the  end 
of  the  term  as  he  found  there  when  he  took  possession. 
This  is  all  we  know  regarding  the  lease.  The  defendant 
surrendered  the  premises  at  the  expiration  of  the  term,  and 
a  settlement  of  matters  arising  under  the  lease  was  had  the 
same  day.  Nothing  further  appears  regarding  the  settle- 
ment. When  the  defendant  took  possession  there  were  live 
tons  of  hay  in  a  certain  bay  in  one  of  the  barns;  and  after 
the  settlement  the  plaintiff  discovered  that  the  defendant 
had  taken  five  tons  of  hay  from  this  bay  and  appropriated 
it  to  his  own  use,  putting  straw  in  its  place.  This  was  done 
before  the  expiration  of  the  term.  The  action  is  trover  for 
the  conversion  of  this  hay. 

The  question  argued  by  counsel  is  whether  the  plaintiff 
can  maintain  trover,  but  the  case  as  presented  fails  to  show 
the  existence  of  any  claim.  The  plaintiff's  right  was  not 
to  have  any  particular  hay,  but  to  have  as  much  hay  left 
on  the  premises  as  was  there  when  the  defendant  took  pos- 
session. For  aught  that  appears,  the  defendant  may  have 
left  as  much  hay  on  the  premises  as  was  on  them  when  he 
went  there.  But  if  the  case  is  to  be  passed  upon  as  treated 
by  counsel,  the  suit  cannot  be  maintained.  The  fact  that 
the  plaintiff  was  the  owner  of  the  farm  does  not  determine 
that  she  was  the  owner  of  the  crops  grown  during  the  de- 
fendant's occupancy.  If  the  lease  was  for  a  cash  rental 
without  lien  reserved,  the  lessee  would  be  the  owner  of  the 
crops.  If  the  lease  was  on  shares  without  modifying  pro- 
visions, the  lessor  and  lessee  would  be  tenants  in  common 
of  the  crops ;  and,  as  a  general  rule,  one  tenant  in  common 
of  personal  property  is  not  liable  in  an  action  of  trover  at 
the  suit  of  his  cotenant  for  selling  the  common  property : 
Kellogg  V.  Fox,  45  Vt.  3-18.  Nothing  appears  here  to  sub- 
ject the  defendant  to  this  liability.  The  question  whether 
the  defendant  was  leaving  hay  enough  on  the  premises  to 
meet  his  obligation  in  that  behalf  was  a  matter  for  con- 
sideration in  the  settlement  had,  and  we  know  nothing  of 
the  nature  or  terms  of  the  settlement.  ^^^  If  the  plaintiff's 
understanding  that  this  space  was  filled  with  hay  instead 
of  straw  led  her  to  make  a  settlement  different  from  what 

Am.  St.  Rep.,  Vol.  138 — 68 
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she  otherwise  would,  that  affords  no  basis  for  a  suit  in 
trover. 

Judgment  affirmed. 


If  One  Tenant  in  Common  of  a  Chattel  Converts  It  to  His  Own  Use 
by  a  Sale  thereof,  he  becomes  liable  in  trover  for  the  conversion,  but 
in  Vermont  such  a  sale  does  not  authorize  an  action  in  trover  by  the 
other  cotenant,  his  remedy  being  either  to  disaffirm  the  sale  and 
become  cotenant  with  the  purchaser,  or  else  affirm  it.  and  call  upon 
the  seller  for  an  accounting  of  the  proceeds:  Note  to  Tuttle  v.  Camp- 
bell, 16  Am.  St.  Rep.  660.  As  to  vehen  a  cotenant  is  guilty  of  con- 
version, see  the  note  to  Boiling  v.  Kirby,  24  Am.  St.  Rep.  816;  and 
as  to  trover  by  one  tenant  in  common  against  the  other,  &ee,  also, 
Weeks  v.  Hackett,  104  Me.  264,  129  Am.  St.  Rep.  390. 


FAIRBANKS  v.  STOWE. 

[83  Vt.  155,  74  Atl.   1006.] 

TIMBER. — A  Sale  and  Conveyance  of  Standing  Trees,  to  be 
removed  vi^ithin  a  specified  time,  works  a  severance  thereof  from  the 
freehold,  converts  them  into  personal  property,  and  vests  the  title 
thereto  in  the  grantees,  as  such  property,     (p.  1076.) 

TIMBER — Oral  Sale, — The  Grantees  of  Growing  Trees  may  sell 
and  convey  them  orally  or  otherwise,  the  same  as  they  can  any  other 
personal  property,  and  the  buyer  will  acquire  title  thereto,  au- 
thorizing him  to  go  upon  the  land  and  cut  and  remove  them  within 
the  time  limited,     (p.  1076.) 

TIMBER — Oral  Sale. — If  Standing  Trees  are  Conveyed  by  an 
instrument  in  writing,  called  a  "contract"  or  "lease,"  duly  witnessed, 
acknowledged  and  recorded,  with  a  time  specified  therein  in  which 
to  remove  them,  and  the  grantees  make  a  parol  sale  of  the  trees,  they 
cannot  afterward  defeat  the  purchaser's  title  by  assigning  the  "con- 
tract" or  "lease"  to  a  third  person  to  whom  the  land  has  been  con- 
veyed,    (p.  1076.) 

APPEAL  —  Right  Ruling  on  Wrong  Ground. — The  appellate 
court  will  not  disturb  a  ruling  based  on  a  wrong  ground  if  it  can 
be  sustained  on  any  ground,     (p.  1077.) 

TRESPASS— Evidence  Under  the  General  Issue. — In  trespass 
quare  clausum  for  cutting  trees,  when  the  act  complained  of  is  prima 
facie  a  trespass,  and  the  allegations  of  fact  in  the  declaration  can- 
not be  denied,  evidence  that  the  defendant  had  acquired  title  to  the 
trees  by  a  parol  purchase  is  inadmissible  under  the  general  issue. 
As  a  general  rule,  any  matter  of  justification  or  excuse,  in  such  a 
case,  must  be  specially  pleaded,     (p.  1077.) 

Trespass  quare  clausum  for  cutting  trees.  The  plea  was 
the  general  issue.  The  defendant,  Stowe,  was  the  owner 
in  fee  of  a  farm  of  which  the  locus  was  a  part.  By  an  in- 
strument in  w^riting,  dated  October  2,  1905,  and  called  in 
the  case  a  "contract"  or  "lease,"  he  sold  the  growing  tim- 
ber on  the  land  to  Darling,  Clark  and  Hubbard,  excepting 
that  on  a  certain  portion  thereof.     The  time  limited  was 
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five  years.  This  instrument  was  recorded.  A  few  days 
afterward,  Stowe  quitclaimed  the  farm  to  Boyd.  On  ^lay 
8,  1907,  Boyd  quitclaimed  it  to  Marvin  Fairbanks,  "except- 
ino;  the  timber  right  of  Darling.  Clark  and  Hubbard."  And 
on  May  6,  1907,  ^larvin  Fairbanks  conveyed  the  same  by 
warranty  deed  to  the  plaintilf,  A.  A,  Fairbanks,  "except- 
ing the  lumber  right  of  Darling,  Clark  and  Hubbard."  The 
trespass  complained  of  consisted  of  the  defendant  entering 
upon  the  land  described  in  said  deeds,  and  cutting  thereon 
certain  of  the  trees  conveyed  by  him  to  Darling,  Clark  and 
Hubbard.  At  the  time  of  the  alleged  trespass,  Angust  1, 
1908.  the  plaintiff  owned  the  farm  and  was  in  exclusive 
possession  thereof,  save  such  rights  as  were  ac'iuired  therein 
and  being  exercised  by  Darling,  Clark  and  Hubbard  and 
the  defendant. 

The  defendant  claimed  to  have  orally  bought  the  lumber 
rights  of  Darling,  Clark  and  Hubbard,  and  was  acting  there- 
under in  cutting  what  he  did.  He  also  claimed  that  this 
oral  agreement  had  been  reduced  to  writing  before  the  cut- 
ting. This  paper  was  dated  June  11,  1908,  and  was  signed 
by  Darling  and  Clark.  The  plaintiff  offered  in  evidence  a 
writing,  dated  in  June,  1908,  purporting  to  be  an  assign- 
ment by  Darling,  Clark  and  Hubbard  to  him  of  all  their 
right,  title  and  interest  under  and  by  virtue  of  said  contract 
or  lease  from  the  defendant  to  them.  The  defendant  ob- 
jected to  the  admission  thereof  for  divers  reasons,  but  the 
instrument  was  admitted.  According  to  the  plaintiff's  tes- 
timony, he  bought  the  rights  of  Darling,  Clark  and  Hub- 
bard about  June  20,  1908,  and  soon  after  received  the  afore- 
said contract  or  lease  from  them  with  the  assignment  pinned 
thereto,  and  a  written  request  thereon  directing  the  town 
clerk  to  discharge  the  "lease."  This  writing  was  signed 
by  Darling,  Clark  and  Hubbard.  The  plaintiff  also  testi- 
fied that  at  that  time  he  had  no  knowledge  of  the  defend- 
ant's claim. 

The  defendant  offered  to  show  that  the  title  to  the  trees 
was  in  Darling,  Clark  and  Hubbard  at  the  time  of  the 
alleged  trespass;  that  he  acquired  title  thereto  from  them, 
or  license  and  permission  to  cut  the  trees  and  remove  them ; 
that  the  plaintiff  never  had  title  to  the  trees;  that  after 
the  plaintiff  knew  that  the  defendant  had  bought  them,  he 
went  to  Darling,  Clark  and  Hubbard  and  acquired  his  claim 
and  title  for  tlie  purpose  of  defrauding  the  defendant,  and 
procured  said  assignment  by  false  and  fraudulent  repre- 
sentations; that  Darling,  Clark  and  Hubbard  informed  him 
that  they  had  already  sold  the  trees  to  the  defendant ;  and 
that  whatever  title  the  plaintiff  took  under  said  assignment 
he  took  subject  to  the  defendant's  right.  The  defendant 
jilso  offered  in  evidence  the  aforesaid  writing,  showiu'jr  liis 
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purchase  of  Darling  and  Clark.  The  offers  of  defendant 
were  excluded.  The  court  then  directed  a  verdict  for  the 
plaintiff,  holding  that  the  defendant's  license  had  been  re- 
voked by  the  assignment  attached  to  the  lease  as  aforesaid 
and  the  discharge  on  the  back  of  the  lease.  Defendant  ex- 
cepted to  the  rulings  against  him. 

Herbert  G.  Barber  and  Frank  E.  Barber,  for  the  defend- 
ant. 

Chase  &  Daley,  for  the  plaintiff. 

^^^  ROWELL,  C.  J.  The  sale  and  conveyance  of  the 
trees  to  Darling,  Clark  and  Hubbard  by  the  defendant,  evi- 
denced by  his  deed  to  them  of  October  2,  1905,  worked  in 
law  a  severance  thereof  from  the  freehold,  converted  them 
into  personal  property,  and  vested  the  title  thereto  in  the 
grantees  as  such  property,  for  that  was  manifestly  the  in- 
tention of  the  parties.  Therefore,  the  grantees  could  sell 
and  convey  them  orally  or  otherwise,  the  same  as  they  could 
any  other  personal  property,  and  the  defendant  could  ac- 
quire title  thereto  as  he  offered  to  show  he  did,  and  that 
title  would  authorize  him  to  go  upon  the  land  and  cut  and 
remove  them  within  the  time  limited,  for  the  plaintiff  took 
his  title  subject  thereto,  as  the  lumber  right  of  Darling, 
Clark  and  Hubbard  was  excepted  in  his  deed,  and  their 
lease  was  on  record.  Nor  could  they  defeat  the  defendant's 
right  ^'^''*  and  title  in  this  behalf  by  assigning  the  lease  to 
the  plaintiff,  nor  by  discharging  it,  as  they  directed  the  town 
clerk  to  do.  This  being  so.  it  is  unnecessary  to  consider  any 
of  the  objections  to  the  admission  of  the  assignment. 

Sterling  v.  Baldwin,  42  Vt.  306,  is  full  authority  for  this 
holding.  That  was  trespass  for  cutting  trees.  One  Adams 
sold  and  conveyed  the  land  to  the  plaintiff  by  deed  duly 
executed  and  recorded,  reserving  therein  to  himself  all  the 
hemlock  timber  standing  on  a  certain  part  thereof,  with  the 
right  to  cut  and  remove  the  same  at  any  time  within  two 
years.  Afterward  Adams  sold  the  trees  to  Quimby,  and 
evidenced  it  by  a  writing  neither  sealed,  witnessed,  nor  ac- 
knowledged. After  that  Adams  quitclaimed  to  the  plaintiff, 
by  a  deed  duly  signed,  sealed,  witnessed  and  acknowledged, 
all  the  rights  and  timber  reserved  to  him  in  his  first  deed 
to  the  plaintiff.  The  court  said  that  by  that  reservation 
the  parties  virtually  treated  the  trees  as  personal  property, 
in  no  way  so  partaking  of  the  nature  of  realty  as  to  require 
a  deed  as  between  them  to  transfer  the  title  thereto  from 
Adams  to  the  plaintiff  nor  from  Adams  to  anyone  else;  that 
therefore  the  deed  subsequently  made  by  Adams  to  the 
plaintiff,  pHrporting  to  cover  and  convey  only  the  same 
I)roperty,  could  be  of  no  greater  etficacy  than  such  a  writ- 
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inf;  as  Adams  frave  to  Quimby  would  have  been  if  it  had 
been  given  to  the  plaintiff  instead  of  said  deed.  The  court 
held  that  Quimby  got  good  title  to  the  trees  by  his  purchase 
of  Adams,  evidenced  by  said  writing,  and  that  his  title  was 
in  no  way  defeated  by  the  deed  of  Adams  to  the  plaintiff 
subsequently  obtained.  The  court  expressly  says  that  the 
case  does  not  at  all  bring  into  consideration  the  rights  of 
bona  fide  purchasers  who  take  title  by  deeds  duly  executed, 
acknowledged  and  recorded,  and  who  are  not  affected  by 
the  record  or  in  some  other  ecjuivalent  way  with  the  knowl- 
edge or  effect  of  such-  a  sale  of  growing  trees  standing  upon 
the  land  covered  by  such  deeds  as  was  made  by  Adams  to 
Quimby,  because  the  plaintiff  was  party  to  the  virtual  sever- 
ance of  the  trees  by  the  operation  of  his  first  deed  with  its 
reservation,  w^hich  made  the  trees  susceptible  of  valid  sale 
by  Adams  without  deed;  that  therefore  he  could  not  be 
misled  by  the  record,  and  if  he  would  make  himself  certain 
whether  he  could  get  a  good  title  to  them  by  a  subsequent 
purchase  from  Adams,  it  behooved  him  to  keep  track  of  the 
ownership  by  other  means  than  the  land  records  ^*^^  of  the 
town.  But  this  case  is  stronger  than  that,  for  the  defend- 
ant offered  to  show  that  before  and  at  the  time  the  plaintiff 
got  his  assignment  from  Darling,  Clark  and  Hubbard,  he 
was  told  and  knew  that  the  defendant  had  already  bought 
their  right  and  interest. 

It  follows,  therefore,  that  the  court  was  wrong  in  exclud- 
ing the  defendant's  offer  on  the  ground  it  did.  But  the 
plaintiff  says  that  though  the  ground  was  wrong,  the  ex- 
clusion was  right,  because  the  defendant  should  have  spe- 
cially pleaded  the  things  he  offered  to  show,  and  could  not 
show  them  under  the  general  issue.  This  claim  was  not 
made  below,  but  is  properly  made  here  as  a  ground  for  sus- 
taining the  ruling,  for  if  there  is  any  ground  on  which  it 
can  be  sustained,  it  will  be;  and  there  is,  for  the  plaintiff 
is  right  in  his  claim,  the  rule  being  that  when,  as  here,  the 
act  complained  of  is  prima  facie  a  trespass,  and  the  allega- 
tions of  fact  in  the  declaration  cannot  be  denied,  any  matter 
of  justification  or  excuse  must,  in  general,  be  specially 
jileaded :  1  Chitty 's  Pleadings,  *501 ;  Le  Caux  v.  Eden,  Doug. 
594,  611;  ^lilman  v.  Dolwell,  2  Camp.  378;  Knapp  v.  Sals- 
])ury,  2  Camp.  500;  Rawson  v.  Morse,  4  Pick.  127.  And  see 
Hill  V.  ]\rorey.  26  Vt.  178 ;  Sawyer  v.  Newland,  9  Vt.  3S3. 

Judgment  affirmed. 


A  Parol  Sale  of  Standing  Trees,  though  unenforceable  as  a  sale  of  an 
interest  in  the  land,  by  reason  of  being  witliin  the  statute  of  frauds, 
operates  as  a  license  to  enter,  cut  and  carry  away  the  trees,  until 
revocation,  but  is  revoked  by  a  sale  and  conveyance  of  the  land  to 
a  third  person:   JS'ote  to  Wilsou  etc.  Co.  v.  Alderman  «fe  Sous  Co.,  J 28 
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Am.  St.  Eep.  875.  A  sale  of  growing  trees,  according  to  many  au- 
thorities, is  a  conveyance  of  an  interest  in  the  land:  Mi^Kenzie  v. 
Shows,  70  Miss.  388,  3.5  Am.  St.  Eep.  654_;  Mee  v.  Benedict,  98  Mich. 
260,  39  Am.  St.  Rep.  543;  and  is  not  valid,  by  reason  of  the  statute 
of  frauds,  without  a  contract  in  writing:  Ives  v.  Atlantic  etc.  R.  R. 
Co..  142  N.  C.  131,  115  Am.  St.  Rep.  732;  note  to  Wilson  etc.  Co.  v. 
Alderman  &  Sons  Co.,  128  Am.  St.  Rep.  875.  But  other  cases  hold 
that  such  a  sale  is  one  of  chattels  only,  at  least  where  there  is  a 
prospect  of  immediate  separation  of  the  trees  from  the  land:  Notes 
to  Kingsley  v.  Holbrook,  86  Am.  Dec.  182;  Turner  v.  Piercy,  17  Am. 
Rep.  596;  and  that  an  oral  agreement  for  the  sale  of  growing  timber, 
to  be  cut  and  removed  by  the  purchaser,  is  not  regarded  as  being 
within  the  statute  of  frauds:  Emerson  v.  Shores,  95  Me.  237,  85  Am. 
St.  Rep.  404. 

A  Present  Title  to  Standing  Timber  cannot  be  transferred  by  an  oral 
contract,  according  to  Polk  v.  Carney,  21  S.  D.  295,  130  Am.  St.  Rep. 
719,  but  a  license  to  enter  and  remove  the  timber  may  rest  in  parol. 

A  Contract  Requiring  the  Owner  of  Standing  Timber  to  cut  it  into 
logs  and  deliver  them  to  the  purchaser  at  a  designated  place  is  a 
contract  for  the  sale  of  logs,  personal  property,  and  not  a  contract 
for  the  sale  of  standing  timber,  which  must  be  in  writing:  Turner  v. 
Planters'  Lumber  Co.,  92  Miss.  467,  131  Am.  St.  Rep.  552. 

No  Evidence  can  he  Offered,  Under  the  General  Issu-e,  in  an  Action  of 
Trespass  Quare  Claiuiurn  Fregit,  to  show  that  an  act  prima  facie  a  tres- 
pass was  authorized  by  the  plaintiff:  I^inch's  Exrs.  v.  Alston,  2  Stew. 
&  P.  83,  23  Am.  Dec.  299. 


ROWLEY  V.  SIIEPARDSON. 

[83  Vt.  167,  74  Atl.  1002.] 

MAURIED  WOMAN  —  Liability  for  Deceit. —  Tn  an  action 
against  husband  and  wife  for  deceit  in  their  sale  of  a  farm,  not  her 
separate  property,  her  liability  is  measured,  not  by  tlie  statute  en- 
larging the  powers  of  married  women,  but  by  the  common  law.  (p. 
lOSO.) 

MARRIED  WOMAN — Liability  for  Deceit. — If  a  man  sells  a 
farm  which  stands  in  his  wife's  name  but  is  not  her  separate  prop- 
erty, and  the  deed  is  executed  by  both,  she  is  not  liable  at  common 
law  for  accepting  and  appropriating  the  whole  or  a  part  of  the  con- 
sideration money  and  thereby  ratifying  the  sale,  though  she  does  so 
with  knowledge  of  misrepresentations  made  by  him  in  negoti.Tting 
the  sale,  as  the  tort  is  based  upon  her  contract  and  is  not  a  tort 
sinipliciter.      (p.  1080.) 

MARRIED  WOMAN — Evidence  of  Deceit. — In  an  action  by 
the  purchaser  against  a  husband  and  wife  for  deceit  in  the  sale  of  a 
farm,  not  her  separate  property,  evidence  of  the  husband's  misrepre- 
S(Mitations  as  to  the  number  of  maple  trees  on  a  designated  part  of 
tlie  land  is  admissible  as  against  him  but  not  as  against  her.  (pp. 
1080,  lOSl.) 

MARRIED  WOMAN — Liability  for  Misrepresentations. — In  an 
action  by  the  purchaser  against  a  husband  and  wife  for  deceit  in  the 
sale  of  a  farm,  not  her  separate  property,  evidence  that  the  wife  had 
authorized  the  husband  to  make  the  sale  in  her  behalf,  and  of  his 
misrepresentations  as  to  the  number  of  maple  trees  on  a  designated 
part  of  the  land,  is  not  admissible  against  licr  under  counts  I'or  false 
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warranty,  for  at  common  law  a  married  woman  cannot  personally, 
nor  by  her  agent,  make  a  contract  which  will  bind  her  so  that  a  judg- 
ment upon  it  can  be  rendered  against  her  person,     (pp.  lt)80,  10(81.) 

PLEADING. — A  Misjoinder  of  Counts  may  be  Bemedied  by  a 
trial  court,  before  verdict,  by  striking  out  designated  counts,  (p. 
1081.) 

PLEADING  —  Misjoinder  —  Amending  Verdict. — If  a  general 
verdict  is  returned  and  a  motion  in  arrest  is  filed  on  the  ground  of 
misjoinder  of  counts,  and  no  evidence  has  been  given  on  one  of  the 
inconsistent  counts,  or  on  one  set  of  inconsistent  counts,  the  verdict 
may  be  amended,  confining  it  to  the  counts  on  which  evidence  was 
given,  by  leave  of  court  before  which  tlie  cause  was  tried,  and  the 
objection  of  misjoinder  be  thereby  removed,     (p.  1081.) 

PLEADING — Misjoinder — Amending  Verdict. — Where  there  is 
a  misjoinder  of  counts  in  a  declaration,  and  all  but  one  of  the  incon- 
sistent counts  have  been  stricken  out,  a  general  verdict  with  entire 
damages  cannot  be  amended  by  limiting  it  to  a  part  only  of  the 
counts,  for  it  is  impossible  for  the  court  to  say  from  the  record  alone, 
as  it  must,  on  which  of  the  counts  the  damages  were  assessed,  or 
whether  they  were  apportioned  upon  the  separate  counts;  and  a  motion 
in  arrest  should  be  granted  unless  the  plaintiff  is  awarded  and  accepts 
a  venire  de  novo  on  terms  imposed,     (pp.  1081,  1082.) 

Case  for  deceit.  The  plea  was  the  general  issue.  There 
was  a  verdict  for  the  plaintiffs  and  the  defendants  excepted. 

Cudworth  &  Pierce,  H.  G.  Barber  and  F.  E.  Barber,  for 
the  defendants. 

Chase  &  Daley,  for  the  plaintiffs. 

169  "W'ATSON,  J.  This  action  is  to  recover  damages  for 
deceit  and  false  warranty  in  the  sale  of  a  farm.  The  dec- 
laration originally  contained  four  counts:  The  first  and 
second  in  case  for  deceit,  and  the  third  and  fourth  in  as- 
sumpsit for  false  warranty.  The  title  to  the  fp.rm  in  ques- 
tion stood  in  the  name  of  Eva  C.  Shepardson,  the  defendant 
wife.  The  deed  of  conveyance,  executed  by  both  defend- 
ants, warranty  in  form,  contained  a  reservation  as  folloAvs: 
"Ever  reserving  all  the  standing  timber  ^'**  on  said  prem- 
ises both  hard  and  soft  wood  suitable  to  cut  into  logs  with 
conditions  and  provisions  that  the  sugar  maple  trees  west 
of  the  liighway  leading  through  the  farm,  only  five  hundred 
are  to  be  included  in  this  reservation  with  further  reserva- 
tion of  the  right  to  enter  and  remove  the  timber  so  reserved 
at  any  time  within  ten  years  from  date  hereof  which  timber 
may  be  taken  down  to  the  size  of  six  inches  on  the  stump 
at  the  time  of  cutting  the  same."  The  evidence  on  the  part 
of  the  plaintiffs  tended  to  show  that  they  wanted  to  pur- 
chase a  farm  on  which  was  a  sugar  orchard  containing  a 
thousand  maple  trees,  and  that  in  the  negotiations  for  the 
purchase  of  this  farm  the  defendant  George  W.  Shepard- 
son. in  tlie  absence  of  his  wife,  Eva  C,  represented  to  the 
plaintiffs  that  there  were  standing  on  the  west  side  of  the 


1080  138  American  State  Reports.  [Vermont, 

road  leading  through  the  farm  sixteen  or  seventeen  hun- 
dred sugar  maple  trees,  and  that  after  the  five  hundred  trees 
referred  to  in  the  deed  had  been  cut  and  removed,  there 
would  be  eleven  or  twelve  hundred  sugar  maple  trees  re- 
maining on  the  lot ;  that  he  would  guarantee  that  there  were 
sixteen  or  seventeen  hundred  there;  that  the  plaintiffs  re- 
lied upon  these  representations;  and  that  in  fact  there  would 
be  only  two  hundred  and  twenty-seven  to  two  hundred  and 
thirty-five  such  trees  left  on  the  lot  after  the  removal  of 
those  reserved  in  the  deed.  In  admitting  this  evidence  the 
court  ruled  in  effect  that  as  the  property  stood  in  the  name 
of  Mrs.  Shepardson  and  was  conveyed  by  the  joint  deed  of 
herself  and  her  husband,  "and  the  consideration  ran  to  her 
and  to  him  so  far  as  he  had  a  marital  interest,  or  marital 
right."  she  adopted  the  representations  made  by  him  cul- 
minating in  the  deed.  The  exception  to  this  ruling  was  well 
taken.  It  fairly  appears  from  the  record  that  the  farm  in 
question  was  not  the  wife's  separate  property,  and  therefore 
her  responsibility  is  to  be  measured,  not  by  the  statute  en- 
larging the  powers  of  married  women  (Pub.  Stats.  3037). 
but  by  the  common  law.  There  was  evidence  tending  to 
show  that  Mrs.  Shepardson  had  given  her  husband  full  au- 
thority to  transact  this  business  in  her  behalf;  and  beyond 
this,  assuming  the  evidence  to  be  as  strong  as  the  plaintiffs' 
claim — that  she.  with  knowledge  of  the  misrepresentations 
made  by  her  husband  in  negotiating  the  sale,  accepted  and 
appropriated  the  whole  or  a  part  of  the  consideration  money 
and  thereby  ratified  the  sale  as  made — yet  she  is  not  liable 
at  common  law  for  the  tort,  it  being  based  upon  her  con- 
tract, *''*  and  not  a  tort  simpliciter:  "Woodward  v.  Barnes. 
46  Vt.  332.  14  Am.  Rep.  626;  Russell  v.  Phelps.  73  Vt.  390, 
50  Atl.  1101;  Brunnell  v.  Carr,  76  Vt.  174.  56  Atl.  660. 
Nor  as  to  Mrs.  Shepardson.  for  the  same  reason,  was  the 
evidence  describing  the  trees  standing  on  the  west  side  of 
the  highway  admissible.  But  as  against  her  husband,  this 
evidence  had  a  bearing  certainly  on  the  question  of  dam- 
ages and  was  properly  received.  Nor  were  these  two  pieces 
of  evidence  any  more  admissible  against  the  wife,  if  consid- 
ered with  reference  to  the  counts  for  false  Avarranty.  For 
at  common  law  a  married  woman  cannot  personally  nor  by 
her  agent  make  a  contract  which  will  bind  her  so  that  a 
judgment  upon  it  can  be  rendered  against  her  person:  Davis 
V.  Estate  of  Burnham,  27  Vt.  562;  Ingram  v.  Nedd,  44  Vt. 
462. 

During  the  trial,  and  before  the  plaintiffs  had  rested  in 
putting  in  their  opening  evidence,  plaintiffs'  counsel  trave 
notice  to  counsel  for  defendants  and  to  the  court  that  they 
claimed  to  recover  onlj-  on  the  ground  of  deceit   and   did 
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not  claim  to  recover  for  breach  of  warranty,  and  asked  per* 
mission  to  strike  out  the  fourth  count,  which  was  granted. 

Thereafter  the  trial  proceeded  on  both  sides,  so  far  as 
was  made  known  to  the  court,  on  the  theory  that  there  was 
no  other  count  in  the  declaration  for  breach  of  warranty. 
The  jury  were  not  informed  that  the  third  count  still  re- 
maining in  the  declaration  could  not  be  made  the  basis  of 
recovery,  except  that  the  court  submitted  the  case  solely 
upon  the  ground  of  deceit,  as  alleged  in  the  first  two  counts. 
A  general  verdict  was  rendered  for  the  plaintiffs.  After 
verdict  and  before  judgment  the  defendants  moved  in  arrest 
of  judgment  and  for  judgment  for  defendants  notwith- 
standing the  verdict,  on  the  ground  of  misjoinder.  Where- 
upon the  plaintiffs,  on  motion,  were  permitted  to  strike  out 
the  third  count,  to  which  defendants  excepted.  The  motion 
in  arrest  was  then  overruled  pro  forma,  judgment  rendered 
on  the  verdict,  and  a  certified  execution  granted,  to  each 
of  which  an  exception  was  saved.  It  is  not  contended  here 
that  judgment  should  have  been  rendered  for  the  defend- 
ants non  obstante  veredicto,  so  the  motion  will  be  considered 
only  with  respect  to  arresting  the  judgment. 

No  question  is  made  but  that  the  third  count  is  technically 
good  in  itself,  and  that  so  long  as  it  remained  a  part  of  the 
declaration  there  was  a  misjoinder  of  counts.  The  position 
of  ^'^'i  the  plaintiffs  is,  however,  that  this  defect  Avas  obvi- 
ated by  striking  out  the  third  count  by  leave  of  court  pend- 
ing the  motion  in  arrest.  There  would  seem  to  be  no  doubt 
regarding  the  right  of  the  court  to  allow  such  a  defect  to 
be  so  remedied  at  any  time  before  verdict;  but  can  it  be 
done  after  verdict  and  pending  a  motion  in  arrest  of  judg- 
ment based  upon  that  ground?  The  record  before  us  shows 
that  the  plaintiffs  introduced  evidence  tending  to  support 
the  third  count  as  well  as  the  counts  for  deceit.  And  the 
law  is  that  when  a  general  verdict  is  returned  and  a  motion 
in  arrest  filed  on  the  -ground  of  misjoinder,  if  no  evidence 
has  been  given  on  one  of  the  inconsistent  counts,  or  on  one 
set  of  inconsistent  counts,  the  verdict  may  be  amended,  con- 
fining it  to  the  counts  on  which  evidence  was  given,  by 
leave  of  the  court  before  which  the  cause  was  tried,  and  the 
objection  of  the  misjoinder  thereby  removed.  But  when 
there  was  evidence  which  applied  to  the  inconsistent  count 
or  counts,  a  general  verdict  with  entire  damages  cannot  be 
amended  by  limiting  it  to  part  only  of  the  counts,  for  it  is 
impossible  for  the  court  to  say  from  the  record  alone,  as  it 
must,  on  which  of  the  counts  the  damages  were  assessed, 
or  whether  they  were  apportioned  upon  the  separate  counts: 
P^ddowes  V.  Hopkins,  1  Doug.  376 ;  Harris  v.  Davis.  1  Chit. 
Rep.  625.  18  Eng.  Com.  h.  34-1 ;  Peabodv  v.  Kinslev,  40 
N.  II.  416.     See,  also,  Haskell  v.  Bowen,  44  Vt.   579.     In 
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Richmond  v.  Whittlesey,  2  Allen,  230,  all  the  counts  were 
properly  joined,  except  the  fourth,  "and  the  jury  were  cor- 
rectly and  distinctly  instructed  by  the  court  that  the  plain- 
tiff was  not  entitled  to  recover  on"  that  count.  The  court 
said  it  must  be  assumed  that  under  this  explicit  instruction 
no  damages  were  given  for  the  alleged  slander  set  out  in  the 
fourth  count;  and  that  therefore  the  verdict  was  a  general 
verdict  in  damages  on  the  three  counts  properly  joined,  "and 
in  support  of  which  there  was  evidence  laid  before  the  jury." 
Consequently  the  motion  in  arrest  did  not  prevail.  As  before 
seen  in  the  case  before  us,  the  jury  were  not  instructed  that 
no  recovery  could  be  had  on  the  third  count ;  and  the  fact 
that  the  case  was  submitted  to  them  solely  on  the  ground  of 
deceit  as  alleged  in  the  first  two  counts  is  not  enough.  The 
verdict  being  general,  there  is  nothing  in  the  record  from 
which  it  can  be  said  that  the  damages  were  not  in  part  at 
least  assessed  on  the  third  count.  In  Sellick  v.  Hall,  47  Conn. 
260,  the  first  count  was  for  breach  of  contract,  and  the 
*'^  second  for  tort.  The  verdict  was  for  the  plaintiff  upon 
the  second  count  only.  A  motion  in  arrest  of  judgment  was 
made  on  the  ground  of  misjoinder  of  counts.  It  was  held 
that  the  verdict  upon  the  second  count  only  was  virtually  a 
verdict  for  the  defendant  on  the  first  count.  The  court  said 
it  appeared  that  the  first  count  was  not  relied  upon  by  the 
plaintiff  on  the  trial  although  not  formally  wnthdrawij ;  but 
that  this,  perhaps,  would  not  be  sufficient  of  itself,  and 
clearly  would  not  if  the  jury  had  rendered  a  general  verdict. 
The  motion  was  not  granted,  the  court  resting  its  opinion 
wholly  on  the  fact  that  the  first  count  did  not  in  any  manner 
subtend  the  judgment.  In  Joy  v.  Hill,  36  Vt.  333,  the  first, 
second  and  fourth  counts  were  in  case  for  false  warranty  in 
the  sale  of  a  horse.  The  third  count  was  in  assumpsit, 
counting  upon  an  express  warranty.  A  general  verdict  was 
rendered  for  the  plaintiffs.  The  case  was  tried  on  the  general 
issue,  but  the  bill  of  exceptions  did  not  say  on  what  form  of 
plea.  The  exceptions  stated  that  "the  whole  case  went  upon 
the  ground  of  an  express  warranty  and  the  breach  of  it.  and 
not  upon  the  ground  of  a  deceit."  which  was  construed  by 
this  court  to  mean  that  the  evidence  offered  went  only  to 
show  that  an  express  warranty,  proprio  vigore,  was  the  sole 
ground  of  action  and  recovery.  Yet  the  motion  in  arrest  on 
the  ground  of  misjoinder  of  counts  was  granted. 

The  verdict  in  the  case  at  bar  was  rendered  when  the  third 
count  was  part  of  the  declaration,  and  it  was  allowed  to  stand 
without  any  amendment  confining  it  to  the  first  two  counts. 
There  being  evidence  which  applied  to  all  three  counts,  thus 
rendering  it  impossible  to  say  on  which  count  or  counts  the 
dama'^es  were  assessed,  the  judgment  sought  to  be  arrested  is 
based  upon  all  counts,  and  it  could  not  be  made  to  stand  upon 
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two  of  thorn  by  striking  out  the  third.  The  motion  in  arrest 
should  have  been  granted,  unless  under  the  practice  which 
now  generally  obtains  in  this  state  the  plaintifiEs  were 
aw^arded  and  accepted  a  venire  de  novo  on  terms  imposed : 
Posuett  V.  Marble,  62  Vt.  481,  22  Am.  St.  Rep.  126,  20  Atl. 
813,  11  L.  R.  A.  162 ;  Baker  v.  Sherman,  73  Vt.  26,  50  Atl.  633 ; 
Dean  v.  Cass,  73  Vt.  314,  50  Atl.  1085. 

Judgment  reversed  and  new  trial  ordered  on  terms  that 
plaintiffs  pay  defendants'  costs  up  to  the  time  of  filing  a  new 
*''*  declaration,  and  take  none  during  that  time  if  they 
finally  recover,  except  for  service  of  the  writ  and  entry  of 
the  action.  If  a  new  trial  is  not  accepted  on  these  terms,  let 
judgment  on  the  verdict  be  arrested,  with  costs  to  the  defend- 
ants in  this  court  and  in  the  court  below. 


A  Wife  is  not  Liable  at  Common  Law  for  a  Wrong  based  upon  a  con- 
tract relation,  though  it  is  otherwise  under  statutes  investing  her 
with  power  to  contract  and  to  sue  and  be  sued,  and  the  torts  or  frauds 
of  a  wife  for  which  the  husband  is  liable  at  the  common  law  are  such 
as  are  torts  simpliciter,  or  cases  of  pure,  simple  tort,  and  not  where 
the  substantive  basis  of  the  tort  is  the  contract  of  the  wife:  Note  to 
Henley  v.  Wilson,  92  Am.  St.  Eep.  165.  The  liability  of  married 
women  for  torts  is  the  subject  of  a  note  to  Graham  v.  Tucker,  131  Am. 
St.  Rep.  130. 


McDERMENT  v.  TAFT. 

[83  Vt.  249,  75  Atl.  276.] 

DOGS — Law  Providing  for  Suraanary  Destruction. — While  dogs 
are  recognized  by  the  law  as  a  species  of  property,  they  belong  to 
that  class  of  property  which  is  within  the  domain  of  the  police  power, 
and  the  legislature  may  provide  for  their  destruction  in  a  summary 
way,  without  judicial  proceedings,     (pp.   1083,   1084.) 

DOGS  —  Nonliability  for  Killing. — There  is  no  liability  for 
shooting  foxhounds,  found  attacking  a  wild  deer,  if,  though  licensed, 
they  have  no  collars  on,  Where  the  statute  proVides  that  the  owner 
of  a  dog  shall  cause  it  to  be  licensed  and  to  wear  a  collar  distinctly 
marked  with  the  name  of  the  owner  or  keeper,  and  authorizes  any 
person  to  kill  dogs  not  licensed  and  collared,  whenever  and  wherever 
found,      (p.   10S4.) 

DOGS — Motive  in  Killing  not  Material. — If  a  person  is  author- 
ized by  statute  to  kill  an  uncollared  dog,  his  motive  in  killing  it  is 
immaterial  as  affecting  his  liability  therefor,     (p.  108.3.) 

Trespass  and  case  for  shooting  the  plaintiff's  dogs.    There 
was  a  judgment  for  the  plaintiff  and  the  defendant  excepted. 

Darling  &  Wilson,  for  the  defendant. 

Elwin  L.  Scott  and  R.  M.  Harvey,  for  the  plaintiff. 

2r;o  POWERS.  J.     While  dogs  are  recognized  by  the  law 
as  a  species  of  property,  and  are  freipieiitly  of  great  useful- 
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ness  and  value,  they  belong  to  that  class  of  property  the 
keeping  of  which  may  be  stringently  regulated  by  the  legis- 
lature in  the  exercise  of  its  police  power — even  to  the  extent 
of  providing  for  their  destruction,  in  given  circumstances, 
without  judicial  proceedings  and  in  a  most  summary  way: 
Blair  v.  Forehand,  100  Mass.  136.  97  Am.  Dec.  82.  1  Am.  Rep. 
94;  Morewood  v.  Wakefield.  133  Mass.  240;  Morey  v.  Brown, 
42  N.  H.  373;  Julienne  v.  Mayor  etc.  of  Jackson,  69  Miss.  34, 
30  Am.  St.  Rep.  526,  10  South.  43;  Sentell  v.  New  Orleans  etc. 
R.  R.  Co.,  166  U.  S.  698.  17  Sup.  Ct.  Rep.  693,  41  L.  ed.  1169; 
State  v.  Smith,  72  Vt.  140,  47  Atl.  390. 

Accordingly,  our  statute  (Pub.  Stats.  5623)  provides  that 
the  owner  or  keeper  of  a  dog  shall  cause  it  to  be  registered, 
numbered,  described  and  licensed,  and  to  wear  a  collar  dis- 
tinctly marked  with  the  name  of  its  owner  or  keeper,  and 
(Pub.  Stats.  5635)  that  "any  person  may,  and  every  police 
officer  and  constable  shall,  kill  or  cause  to  be  killed"  dogs  not 
so  licensed  and  collared  "whenever  and  wherever  found." 

These  provisions  afford  a  complete  defense  to  this  action. 
The  defendant  shot  the  plaintiff's  hounds — killing  one  and 
wounding  the  other — which  he  found  attacking  a  wild  deer. 
The  dogs  were  duly  licensed  and  usually  wore  lawful  collars, 
but  when  shot  they  did  not  have  collars  on — a  fact  which  the 
defendant  observed.  The  plaintiff  had  started  out  with  them 
^•^^  to  hunt  foxes  and  had  removed  their  collars,  as  was  his 
custom  when  they  were  on  the  chase.  By  so  doing,  the 
plaintiff  exposed  them  to  the  penalt}^  provided  for  uncollared 
and  therefore  unprotected  dogs.  The  provisions  of  the 
statute  are  drastic,  but  they  are  plain  and  positive,  and  the 
consequences  of  a  noncompliance  therewith  are  distinctly 
specified,  and  nothing  short  of  a  strict,  if  not  literal,  com- 
pliance will  suffice. 

These  views  find  sufficient  support  in  the  following  cases, 
all  of  which  were  tort  actions  for  killing  dogs:  Morewood  v. 
Wakefield,  133  Mass.  240.  The  Massachusetts  statute  re- 
quired dogs  to  be  licensed  and  collared,  and  provided  that 
"any  person  may,  and  every  police  officer  or  constable  shall, 
kill  or  cause  to  be  killed  all"  dogs  not  licensed  and  collared 
"whenever  and  wherever  found."  The  plaintiff's  dog  was 
duly  licensed,  but  his  neck  was  so  large  and  his  head  so  small 
that  he  could  not  wear  a  collar.  Wliile  without  a  collar,  he 
was  shot  and  killed  by  the  defendant.  It  was  held  that  there 
could  be  no  recovery. 

Moore  v.  Mills.  191  Mass.  56,  77  X.  E.  638,  arose  under  the 
same  statute.  The  plaintift"'s  dog  was  duly  licensed  and 
when  killed  by  the  defendant  wore  a  collar  with  its  owner's 
name  distinctly  marked  thereon.  But  the  number  on  the 
collar  was  not  the  dog's  correct  registered  number — the  re- 
quirement of  the  statute  being  that  the  owner  should  cause 
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the  dog  to  wear  a  collar  marked  with  the  owner's  name  and 
the  dog's  registered  number.  It  was  held  that  there  could 
be  no  recovery,  and  a  judgment  ordered  for  the  defendant 
was  affirmed. 

Morey  v.  Brown,  42  N.  IT.  373:  The  statute  of  New  Hamp- 
shire provided  that  no  person  should  be  liable  for  killing  a 
dog  found  without  a  collar  with  its  owner's  name  carved  or 
engraved  thereon.  The  plaintiff's  dog,  when  killed  by  the 
defendant,  wore  a  collar  on  which  was  engraved  only  the 
initials  of  the  owner's  name — "J.  P.  M."  It  was  held  that 
there  was  no  liability. 

It  is  argued  that  the  defendant  cannot  justify  under  the 
statute,  since  the  agreed  statement  shows  that  he  shot  the 
dogs  to  save  the  life  of  the  deer.  But  the  defendant's  motive 
was  immaterial:  Moore  v.  Mills,  191  Mass.  56,  77  N.  E.  638. 

Judgment  reversed  and  judgment  for  the  defendant  to  re- 
cover his  costs. 


Property  in  Dogs  and  the  Bight  to  Kill  an  Vncollared  Dog  nre  dis- 
cushed  in  the  note  to  Hamby  v.  Samson,  67  Am.  St.  Rep.  288,  299. 
Property  in  dogs  is  subject  to  the  police  power:  See  note  to  Hamby 
V.  Samson,  67  Am.  St.  Rep.  298;  although  some  of  the  regulations 
are  exceedingly  severe  in  authorizing  the  killing  of  the  offending 
animal  forthwith  without  notice  to  the  owner  or  a  hearing  in  the 
execution  of  the  law:  Note  to  Armstrong  v.  Brown,  90  Am.  St.  Rep. 
214.  The  power  of  the  legislature  to  provide  for  the  destruction  of 
animals  is  discussed  in  the  note  to  Blair  v.  Forehand,  97  Am.  Dec.  88. 


PLOOF  V.  PUTNAM. 

[83  Vt.  252,  75  Atl.  277.] 

MASTER'S  LIABILITY  for  Servant's  Malicious  Act. — A  mas- 
ter is  liable  for  the  act  of  his  servant,  though  willful  and  malicious, 
when  it  is  done  in  furtherance  of  the  master's  business  and  within 
the  scope  of  the  servant's  employment;  but  he  is  not  liable  for  such 
act  done  to  effect  some  purpose  of  the  servant  alone,     (p.  1087.) 

MASTER'S  LIABILITY  for  Servant's  Malicious  Act. — The 
primary  test,  in  determining  whether  a  master  is  answerable  for  the 
willful  and  malicious  act  of  his  servant,  is,  not  the  character  of  the 
act  itself,  nor  whether  it  was  done  during  the  period  of  employment, 
but  whether  it  was  done  to  carry  out  the  directions  of  the  master, 
express  or  implied,  or  to  effect  some  purpose  of  the  servant  alone, 
(p.  1087.) 

MASTER'S  LIABILITY  for  Excess  or  Mistaken  Execution  of 
Authority. — To  establish  a  right  of  action  against  the  master  for 
injuries  resulting  from  an  excess  or  mistaken  execution  of  a  lawful 
authority  by  his  servant,  it  must  be  shown  that  the  servant  intended 
to  do  on  behalf  of  his  master  something  of  a  kind  which  he  was  in 
fact  authorized  to  do;  and  that  the  act,  if  done  in  a  proper  manner, 
or  under  circumstances  erroneously  supposed  by  the  servant  to  exist, 
would  have  been  lawful,     (p.  1088.) 
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MASTER  AND  SERVANT — Implied  Authority  of  Latter. — ^In 

determining  wliat  acts  are  within  a  servant's  authority,  courts  are 
not  usually  confined  to  his  express  instructions.  Regard  should  be 
had  to  the  character  of  the  work,  the  situation  of  the  parties,  and 
the  surrounding  circumstances.  Certain  implied  authority  goes  with 
the  relation,  usually  if  not  always;  and  it  will  be  inferred  that  a 
servant  has  implied  authority  to  do  all  those  things  that  are  neces- 
sary for  the  protection  of  the  property  intrusted  to  him,  or  for  ful- 
filling the  duty  which  he  has  to  perform,     (p.  1088.) 

MASTER  AND  SERVANT— Implied  Authority  Against  Tres- 
passers.— A  servant  who  has  been  placed  in  sole  charge  of  an  island 
is  clothed  with  implied  authority  to  keep  off  trespassers  and  intruders, 
irrespective  of  written  instructions  bj'  the  master  that  he  does  not 
care  to  have  people  tie  up  to  his  wharf.  Authority  to  use  such  force 
as  may  be  necessary  to  accomplish  this  is  implied  from  the  character 
of  the  work.     (p.  1088.) 

MASTER  AND  SERVANT— Authority  to  Protect  Property.— 
A  caretaker  who  has  sole  charge  of  an  island,  with  instructions  from 
his  master  that  he  does  not  care  to  have  people  tie  up  to  his  wliarf, 
acts  within  the  scope  of  his  employment  in  casting  off  the  line  of 
one  who  has  moored  his  sloop  to  the  master's  wharf  and  refusing  to 
permit  him  to  tie  thereto  in  a  storm,     (pp.  1088,  1091.) 

MASTER'S  LIAEIUTY  for  Servant's  Act  in  Caring  for  Prop- 
erty.— Where  a  caretaker,  in  sole  charge  of  an  island,  with  instruc- 
tions not  to  allow  boats  to  tie  up  there,  refuses  to  permit  the  occu- 
pants of  a  sloop  to  tie  to  the  master's  wharf  in  a  storm,  by  reiison 
whereof  the  sloop  is  wrecked  and  the  occupants  thereof  injured,  such 
act,  under  the  peculiar  circumstances,  is  improper  and  unlawful; 
and  the  master  is  liable  if  the  caretaker  intended  to  carry  out  in- 
structions and  perform  his  duty,  but  not  if  he  intended  only  to  serve 
some  purpose  of  his  own.     (pp.  1088,  1089.) 

MASTER  AND  SERVANT— Scope  of  Employment. — The  ques- 
tions whether  a  servant  acts  within  the  scope  of  his  employment  and 
whether  he  acts  in  behalf  of  the  master  or  in  his  own  behalf  are 
usually  for  the  jury;  but  if  the  facts,  and  the  inferences  to  be  drawn 
therefrom,  are  not  in  dispute,  the  court  may  dispose  of  these  queb 
tions  as  matter  of  law.     (p.  1090.) 

MASTER  AND  SERVANT — Scope  of  Emplojmient. — Where  a 
servant  testifies  that  he  acted  according  to  orders,  though  his  act 
was  improper  and  unlawful,  and  there  is  nothing  to  show  that  he 
acted  merely  to  serve  some  purpose  of  his  own,  it  is  proper  to  instruct 
tlie  jury  that  he  was  acting  within  the  scope  of  his  employment,  so 
that  the  master  stands  as  though  he  were  present  and  had  himself 
done  the  act.     (pp.  1090,  1091.) 

Trespass  and  case  for  damages  resulting  from  the  un- 
mooring of  the  plaintiff's  sloop  from  the  defendant's  dock 
on  an  island  in  Lake  Champlain.  This  island  and  dock  were 
in  the  charge  of  a  caretaker  employed  by  the  defendant. 
The  plaintiff,  while  sailing  in  a  sloop  on  the  lake  with  his 
wife  and  children,  encountered  a  sudden  storm,  and,  for 
safety,  was  compelled  to,  and  did,  moor  his  sloop  to  the  de- 
fendant's dock.  The  caretaker  thereupon  unmoored  the 
sloop,  which  was  driven  ashore  without  the  plaintiff's  fault, 
where  its  contents  were  destroyed  and  its  occupants  cast 
into  the  lake  and  injured.    The  caretaker  testified  that,  prior 
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to  the  time  of  the  wreck,  the  defendant  had  notified  him  in 
writing  that  he  did  not  care  to  have  boats  tie  up  to  his  dock. 
This  dock  was  conceded  to  be  a  strictly  private  one. 

Batchelder  &  Bates  and  Charles  H.  Darling,  for  the  de- 
fendant. 

Martin  S.  Vilas  and  Cowles  &  Moulton,  for  the  plaintiff. 

255  POWERS,  J.  It  was  formerly  held,  usually  on  the 
authority  of  McManus  v.  Crickett,  1  East,  106,  that  a  master 
was  not  answerable  for  the  willful  or  malicious  act  of  his 
servant,  though  done  in  the  line  of  the  servant's  duties, 
unless  he  directed  or  assented  to  it.  Accordingly,  it  was  said 
by  Aldis,  J.,  in  Andrus  v.  Howard,  36  Vt.  248,  84  Am.  Dee. 
680,  that  "the  master  is  not  liable  for  the  willful  wrong  or 
trespass  of  the  servant,  though  the  act  be  done  while  em- 
ployed in  the  business  of  his  master."  But  this  doctrine  is 
now  pretty  generally  repudiated,  and  it  has  come  to  be  well 
settled  that  a  master  is  liable  for  the  act  of  his  servant, 
though  it  be  willful  and  malicious,  when  it  is  done  in  further- 
ance of  the  master's  business  and  within  the  scope  of  the 
servant's  employment.  The  primary  test,  then,  is,  not  the 
character  of  the  act  itself,  nor  whether  it  was  done  during 
the  period  of  employment,  but  whether  it  was  done  to  carry 
out  the  directions  of  the  master,  express  or  implied,  or  to 
effect  some  purpose  of  the  servant  alone.  This  rule  was  fully 
recognized  and  approved  in  Palmer  v.  St.  Albans,  60  Vt.  427, 
6  Am.  St.  Rep.  125,  13  Atl.  569,  wherein  it  is  said:  "The 
rule  of  respondeat  superior  is  of  universal  application, 
whether  the  act  be  one  of  omission  or  of  commission,  whether 
negligent  or  fraudulent.  And  it  makes  no  difference  that  the 
master  did  not  know  of  the  act,  or  disapproved  it,  or  even 
forbade  it,  provided  the  servant  was  acting  at  the  time  for 
the  master  and  within  the  scope  of  the  business  intrusted  to 

him But  the  foundation  of  the  rule  is  the  relation  of 

master  and  servant.    When  that  does  not  exist,  the  law  does 

not  impute  to  one  man  the  negligence   of  another 

Hence,  the  modern  cases  all  show  that  it  is  not  enough,  in 
order  to  charge  one  man  with  the  negligence  of  another,  to 
show  that  the  latter  was  acting  at  the  time  under  the  em- 
ployment of  the  former;  but  you  must  go  further  and  show 
that  the  employment  created  the  relation  of  master  and 
servant  between  them";  that  is  to  say,  of  course,  the  relation 
of  master  and  servant  as  to  the  very  act  of  which  complaint 
is  made.  Acts  are  here  spoken  of  as  "negligent  or  fraud- 
ulent," but  in  ^^^  this  connection  fraud  stands  the  same  as 
other  torts:  Barwick  v.  English  Joint  Stock  Bank,  2  L.  R. 
Ex.  Cas.,  at  p.  265.  So  far  we  can  proceed  without  mucli 
difficulty.     Indeed,  the  defendant's  brief  does  not  seriously 
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controvert  the  rule  as  above  stated.  But  an  attempt  to  apply 
the  rule  to  the  varying  circumstances  of  the  numberless 
cases  which  have  already  arisen  under  it  has  led  to  much 
perplexity  and  confusion.  In  Pollock's  Torts,  seventh  edi- 
tion, at  page  82,  the  injuries  in  respect  of  which  a  master 
becomes  subject  to  this  kind  of  "vicarious  liability"  are 
helpfully  classified  as  follows : 

(a)  Such  as  are  the  natural  consequence  of  something  be- 
ing done  by  a  servant  with  ordinary  care  in  execution  of  the 
master's  specific  orders. 

(b)  Such  as  are  due  to  the  servant's  want  of  care  in  carry- 
ing on  the  work  or  business  in  which  he  is  employed. 

(c)  Such  as  result  from  an  excess  or  mistaken  execution 
of  a  lawful  authority. 

(d)  Such  as  result  from  a  willful  wrong,  such  as  an  as- 
sault, provided  the  act  is  done  on  the  master's  behalf  and 
with  the  intention  of  serving  his  purposes. 

The  case  in  hand  falls  within  class  "c"  or  class  "d."  It 
is  further  said  by  the  author  referred  to,  at  page  87,  that  to 
establish  a  right  of  action  against  the  master  in  cases  cov- 
ered by  class  "c,"  it  must  be  shown  that  (1)  the  servant 
intended  to  do  on  behalf  of  his  master  something  of  a  kind 
which  he  was  in  fact  authorized  to  do;  (2)  the  act,  if  done  in 
a  proper  manner,  or  under  circumstances  erroneously  sup- 
posed by  the  servant  to  exist,  would  have  been  lawful. 

In  determining  what  acts  are  within  a  servant's  authority, 
courts  are  not  usually  confined  to  his  express  instructions. 
Regard  should  be  had  to  the  character  of  the  work,  the  situa- 
tion of  the  parties,  and  the  surrounding  circumstances. 
Certain  implied  authority  goes  with  the  relation,  usually  if 
not  always.  In  the  much  quoted  language  of  Mr.  Justice 
Blackburn  in  Allen  v.  London  etc.  Ry.  Co.,  L.  R.  6  Q.  B.  65, 
implied  authority  in  a  servant  will  be  inferred  to  do  all  those 
things  that  were  necessary  for  the  protection  of  the  property 
intrusted  to  him  or  for  fulfilling  the  duty  which  he  has  to 
perform. 

So  this  man  Williams,  w^ho  was  the  defendant's  caretaker 
and  had  sole  charge  of  his  island  in  Lake  Champlain,  was 
clothed  ^^"^  with  implied  authority  to  keep  off  trespassers 
and  intruders — and  this  without  regard  to  his  written  in- 
structions that  the  defendant  did  not  care  to  have  people  tie 
up  to  his  wharf.  Authority  to  use  such  force  as  might  be 
necessary  to  accomplish  this  is  implied  from  the  character  of 
the  work:  26  Cyc.  1541;  Alton  Ry.  etc.  Co.  v.  Cox,  84  111. 
App.  202;  Brennan  v.  Merchant  &  Co.,  205  Pa.  258,  54  Atl. 
891.  The  whole  story  is  condensed  into  an  admirable  state- 
ment of  Willis,  J.,  in  Bagley  v.  M.  S.  &  L.  R.  R.  Co.,  L.  R.  7 
C.  P.,  at  p.  420:  "A  person  who  puts  another  in  his  phice  to 
do  a  class  of  acts  in  his  absence  necessarily  leaves  him  to 
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determine,  according  to  the  circumstances  that  arise,  when 
an  act  of  that  class  is  to  be  done,  and  trusts  him  for  the 
manner  in  which  it  is  done;  and  consequently  he  is  held 
answerable  for  the  wrong  of  the  person  so  intrusted  either  in 
the  manner  of  doing  such  an  act,  or  in  doing  such  an  act 
under  circumstances  in  which  it  ought  not  to  have  been 
done ;  provided  that  what  was  done  was  done,  not  from  any 
caprice  of  the  servant,  but  in  the  course  of  the  employment." 
When  "Williams  cast  off  the  plaintiff's  rope,  he  was  doing 
one  of  a  class  of  acts  well  within  the  scope  of  his  employ- 
ment. One  which  under  ordinary  circumstances  would  be 
proper  and  lawful.  But  in  the  peculiar  circumstances  then 
existing,  the  act  was  improper  and  unlawful — it  was  done 
under  circumstances  in  which  it  ought  not  to  have  been 
done — and  the  defendant  is  responsible,  whether  it  was  done 
carelessly  or  willfully,  unless  it  was  done  from  the  caprice  of 
Williams — that  is,  to  serve  some  purpose  of  his  own.  In 
other  words,  if  Williams  cast  off  the  rope  intending  thereby 
to  carry  out  his  instructions  and  perform  his  duty  as  care- 
taker of  the  property,  the  defendant  is  liable ;  if  he  cast  it 
off,  not  for  this  purpose,  but  only  to  serve  some  purpose  of 
his  own,  the  defendant  is  not  liable. 

The  books  are  crowded  with  cases  supporting  this  doc- 
trine, a  few  of  which  we  take  time  to  refer  to  by  way  of 
illustration. 

In  Letts  V.  Hoboken  etc.  Co.,  78  N.  J.  L.  358,  57  Atl.  392, 
the  declaration  charged  that  the  defendant  as  owner  of 
certain  property  employed  a  watchman  to  prevent  persons 
from  trespassing  thereon,  and  that  the  watchman,  within  the 
scope  of  his  employment  and  acting  for  the  owner,  in  eject- 
ing a  person  from  the  premises,  made  an  assault  upon  him, 
from  the  effects  of  which  he  died.  It  was  held  that  it  stated 
a  cause  of  action,  the  court  ^^**  saying:  "Authority  given  by 
the  master  to  his  servant  to  eject  trespassers  from  the 
former's  premises  charges  the  master  with  the  liability  for 
the  act  of  the  servant  in  using  excessive  or  inappropriate 
force  in  removing  one  who  was  a  trespasser." 

In  Brennan  v.  Merchant  &  Co.,  205  Pa.  258,  54  Atl.  891,  a 
boy  eight  years  old  climbed  onto  a  moving  truck  of  the  de- 
fendant, then  in  charge  of  a  driver,  and  held  on  to  a 
standard.  The  driver,  without  warning,  struck  the  boy's 
hand  with  his  whip,  and  the  boy  fell  off  and  was  injured. 
The  plaintiff  was  nonsuited  below,  and  this  was  held  error. 
"If  his  act,"  says  the  court,  "in  striking  the  boy  was  in- 
tended to  remove  him  by  force  from  the  wagon,  it  would  be 
the  act  of  his  employer,  for  which  the  latter  would  be  re- 
sponsible. If,  on  the  other  hand,  the  purpose  of  the  driver 
was  not  to  cause  the  boy  to  leave  the  wagon,  but  to  inflict 
punishment  upon  him.  to  gratify  the  ill-will  of  the  driver, 

Am.  St.  Rep.,  Vol.  1.38 — 69 


1090  138  American  State  Reports.  [Vermont, 

the  defendant  company  is  not  responsible  for  the  wrongful 
or  tortious  act." 

In  Hammond  v.  Grand  Trunk  Ry.  Co.,  4  Ont.  W.  Rep.  530. 
a  watchman  was  employed  at  a  crossing  to  raise  and  lower 
the  gate  by  means  of  a  lever  in  a  structure  near  by.  He  was 
to  lower  the  gate  while  a  train  was  passing,  and  raise  it 
immediately  afterward.  The  plaintiff,  a  boy  of  sixteen, 
reached  the  crossing  when  the  gate  was  down  and  stood  lean- 
ing upon  it  while  a  train  passed.  After  the  train  had  gone 
by  he  and  his  companions  did  not  immediately  remove  their 
weight  from  it.  as  the  watchman  ascertained  as  he  attempted 
to  raise  it.  Whereupon  he  picked  up  a  cinder  and  threw  it 
toward  the  plaintiff,  hitting  him  in  the  eye  and  destroying  it. 
The  court  said  that  the  act  of  throwing  the  cinder  was  one 
for  which  the  master  might  or  might  not  be  answerable.  "If 
the  act  were  done  out  of  mere  malice  and  ill-temper  and  to 
punish  the  boy,  the  company  would  not  be  answerable ;  but 
if  it  were  done  for  the  purpose  of  warning  him  to  get  off  the 
bars  so  that  they  might  be  raised,  then  it  is  clear  that  they 
would  be  answerable,  although  the  act  done  was  a  tort." 

In  Alton  Ry.  etc.  Co.  v.  Cox,  84  111.  App.  202,  the  company 
had  a  small  park  near  the  city  of  Alton,  which  was  used 
during  the  summer  as  a  pleasure  resort.  At  the  time  in  ques- 
tion it  was  closed  and  in  the  charge  of  a  superintendent,  who 
had  orders  to  keep  all  persons  out  of  it.  He  testified  that  in 
the  ^^^  acts  complained  of  he  was  obeying  his  instructions. 
Cox  and  some  others  entered  the  park,  and  were  ordered  out 
by  the  superintendent.  They  got  into  an  altercation  and  the 
superintendent  threw  a  stone  at  Cox.  which  hit  and  injured 
him.  It  was  held  that  it  was  apparent  that  the  superin- 
tendent was  acting  for  his  master  and  in  the  performance  of 
his  duty  as  he  understood  it,  and  not  on  account  of  any 
matter  personal  to  himself,  and  a  recovery  was  sustained. 

The  instruction  of  which  the  defendant  complains  and  to 
which  he  excepted  was  that  it  was  established  by  uncontra- 
dicted evidence  that  Williams  cast  off  the  rope,  and  "that 
in  so  doing  he  was  acting  within  the  scope  of  his  employment 
as  a  servant  of  the  defendant So  that  ....  the  de- 
fendant stands  as  though  he  had  been  present  and  had  him- 
self done  the  act."  The  questions  whether  a  servant  acts 
within  the  scope  of  his  employment  and  whether  he  acts  in 
behalf  of  the  master  or  in  his  own  behalf  are  usually  ques- 
tions of  fact,  and  so  are  for  the  jury:  Note  to  Goodloe  v. 
Memphis  etc.  R.  R.  Co.  (Ala.).  54  Am." St.  Rep.,  at  pp.  85,  89. 
But  this  is  not  always  so.  and  the  usual  rule  prevails  in  these 
as  in  other  cases:  If  the  facts  and  the  inferences  to  be  drawn 
therefrom  are  not  in  dispute,  the  court  may  dispose  of  these 
questions  as  matter  of  law :  Brennan  v.  Merchant  &  Co..  205 
Pa.  258.  54  Atl.  891.    So  it  remains  to  iufiuire  whether  there 
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was  any  conflict  in  the  evidence  on  these  important  questions 
in  the  case  in  hand. 

As  we  have  already  seen,  the  act  of  easting  off  the  rope  of 
one  attempting  to  tie  up  to  that  wharf  would,  ordinarily,  be 
within  the  scope  of  Williams'  employment.  He  testified  that 
he  threw  the  plaintiff's  line  off  in  furtherance  of  his  em- 
ployer's orders,  and  that  he  so  informed  the  plaintiff  at  the 
time.  The  only  evidence  disclosed  by  the  record  which  could 
in  any  view  be  claimed  to  have  a  tendency  to. contradict  this 
comes  from  Williams  himself  when  he  testifies  that,  after  he 
told  the  plaintiff  that  the  defendant  did  not  allow  boats  to 
tie  up  there,  the  plaintiff  swore  at  him,  called  him  an  op- 
probrious name,  and  threatened  him.  There  is  nothing  in  this 
fact  alone  which  tends  to  show  that  Williams  thereupon  cast 
off  the  rope  for  any  purpose  of  his  own.  It  does  not  appear 
that  he  was  angered,  or  even  irritated  by  it.  And  we  cannot 
infer  that  he  was  in  order  to  find  error.  Nothing  appears  to 
indicate  that  he  had  any  personal  interests  ^*'**  to  serve,  or 
that  in  the  slightest  degree  he  turned  aside  from  the  line  of 
duty  as  he  then  understood  it  or  did  anything  that  he  would 
not  have  done.  In  these  circumstances  the  court  was  right 
in  the  instruction  given;  the  act  being  within  the  scope  of 
the  agency  and  done  for  the  master's  benefit,  the  defendant's 
liability  was  the  same  as  if  he  had  done  it  himself:  Rochester 
V.  Bull,  78  S.  C.  249,  58  S.  E.  766;  Columbus  R.  R.  Co.  v. 
Woolfolk.  128  Ga.  631,  119  Am.  St.  Rep.  404,  58  iS.  E.  152,  10 
L.  R.  A.,  N.  S.,  1136. 

In  the  foregoing  discussion  we  have  excluded  from  con- 
sideration (1)  eases  in  which  a  special  duty  is  imposed  upon 
the  master  toward  the  person  injured,  arising  out  of  the  rela- 
tion existing  between  them — like  carrier  and  passenger,  inn- 
keeper and  guest,  and  such  like;  (2)  cases  in  which  an 
absolute  duty  is  imposed  upon  the  master — by  statute,  for 
instance:  and  (3)  cases  in  which  the  injuries  result  from 
certain  dangerous  agencies  intrusted  to  the  servant  by  the 
master — like  wild  animals  or  high  explosives;  all  of  which 
are  said  to  be  exceptions  to  the  rules  herein  applied.  Nor 
have  we  referred  to  cases  in  which  the  servant  acts  outside 
of  the  scope  of  his  employment  though  attempting  in  good 
faith  to  further  his  master's  interests,  which  are  said  not  to 
afford  any  ground  of  action  against  the  master. 

Judgment  affirmed. 


A  Master  is  Liable  for  the  IVillful  Torts  of  His  Servant,  committerl  in 
the  course  of  the  servant's  employment,  just  as  though  the  master 
had  himself  committed  them:  Columbus  K.  R.  Co.  v.  Woolfolk,  128 
(ia.  631,  119  Am.  St.  Rep.  404.  He  is  responsible  for  the  torts  of  his 
servant,  done  in  the  course  of  his  employment  with  a  view  to  the 
furtherance  of  the  master's  business,  and  not  for  a  purpose  personal 
to  himself,  whether  the  same  be  done  willfully,  but  within  the  scope 
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of  his  agency,  or  in  excess  of  his  authority,  or  contrary  to  express 
instructions:  Barrett  v.  Minneapolis  etc.  Ey.  Co.,  106  Minn.  51,  130 
Am.  St.  Rep.  585,  and  cases  cited  in  the  cross-reference  note  thereto. 

A  Master  is  Answerable  not  Only  for  the  Negligence,  but  also  for  the 
torts,  of  his  servants,  when  done  within  the  scope  of  their  employ- 
ment: Note  to  Goodloe  v.  Memphis  etc.  R.  R.  Co.,  54  Am.  St.  Rep. 
85;  Deck  v.  Baltimore  etc.  R.  R.  Co.,  100  Md.  168,  108  Am.  St.  Rep. 
399;  Star  Brewery  Co.  v.  Hauck,  222  111.  348,  113  Am.  St.  Rep.  420; 
McGinnis  v.  Chicago  etc.  Ry.  Co.,  200  Mo.  347,  118  Am.  St.  Rep.  661. 
If  the  servant  misconducts  himself  in  the  course  of  his  employment, 
his  acts  are  the  acts  of  the  master,  who  must  answer  for  them.  The 
quality  of  the  act  does  not  excuse  the  master.  The  simple  inquiry 
and  true  test  is  not  whether  a  given  act  was  done  during  the  exist- 
ence of  the  servant's  employment,  but  whether  it  was  in  the  course 
of  the  servant's  employment,  or  outside  of  it:  Note  to  Goodloe  v. 
Memphis  etc.  R.  R.  Co.,  54  Am.  St.  Rep.  72.  Whether  a  particular 
act  of  a  servant  was  or  was  not  done  in  the  line  of  his  duty  is,  in 
most  cases,  a  question  of  fact  to  be  determined  by  the  jury  from  the 
surrounding  facts  and  circumstances:  Note  to  Goodloe  v.  Memphis 
etc.  R.  R.  Co.,  54  Am.  St.  Rep.  85;  Polatty  r.  Charleston  etc.  Ry.  Co., 
67  S.  C.  391,  100  Am.  St.  Rep.  750;  Deck  v.  Baltimore  etc.  R.  R.  Co.. 
100  Md.  168,  108  Am.  St.  Rep.  399;  Moon  v.  Matthews,  227  Pa.  488, 
136  Am.  St.  Rep.  902.  As  to  the  presumption  of  a  servant's  implied 
avithority  from  the  general  nature  of  the  "eniployment  see  Deck  v. 
Baltimore  etc.  R.  R.  Co.,  100  Md.  168,  108  Am.  St.  Rep.  399. 

The  Eule  tlmt  a  Master  is  Liable  for  the  Acts  of  His  Servant  only 
when  the  servant  acts  within  the  scope  of  his  employment  is  applied 
to  cases  where  the  servant  assumes  to  protect  the  master's  property 
in  Bobards  v.  P.  Bannon  Sewer  Pipe  Co.,  130  Ky.  380,  132  Am.  St. 
Rep.  394. 


DEROSIA  V.  FERLAND. 

[83  Vt.  372,  76  Atl.  153.] 

MASTER  AND  SERVANT  —  Wrongful  Discharge. — A  master 
has  the  power  to  dismiss  his  servant  without  cause,  but  he  subjects 
himself,  in  so  doing,  to  the  consequences  of  a  violation  of  his  con- 
tract,    (p.   1097.) 

MASTER  AND  SERVANT— A  Servant  Wrongfully  Discharged 
has  the  Election  of  treating  the  contract  as  continuing  and  suing  for 
damages  for  the  breach  by  the  discharge;  or  of  treating  it  as,  and 
acquiescing  in  its  being,  rescinded  by  the  wrongful  act  of  the  master, 
and  bringing  an  action  on  the  quantum  meruit  for  the  work  actually 
performed;  but  he  cannot,  though  waiting  until  the  termination  of 
the  period  for  which  he  was  hired,  maintain  indebitatus  assumpsit 
for  the  whole  wages,  relying  on  the  doctrine  of  constructive  service, 
(pp.  1096,  1100.) 

WORDS  AND  PHRASES — Judicial  Dictum. — If  an  expression 
of  opinion  by  the  supreme  court  upon  a  point  argued  by  counsel  and 
deliberately  passed  upon  by  the  court  is  a  d'ctum,  it  is  a  judicial 
dictum  as  distinguished  from  a  mere  obiter  dictum — that  is,  an  ex 
prcssion  of  the  judge  who  writes  the  opinion,  made  as  an  argument 
or  illustration,      (p.  1097.) 

MASTER  AND  SERVANT — Discharge — Constructive  Service. 
A   servant  discharged   without   cause   cannot,  by  waiting  till    the   end 
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of  the  term  for  which  he  was  employed,  sue  for  and  collect  wages, 
as  such,  for  the  portion  of  the  term  after  the  dismissal,     (p.  1100.) 

MASTER  AND  SERVANT — Wroaigful  Discharge — Pleading.— 
.\  declaration  in  indebitatus  assumpsit  by  a  servant  to  recover  wages 
lor  the  portion  of  the  term  after  the  time  of  his  dismissal  cannot  be 
amended  by  filing  a  count  seeking  damages  for  breach  of  the  contract 
of  hiring,  as  the  causes  of  action  are  not  the  same.     (p.  1101.) 

APPEAL  AND  ERROR  —  Rendering  of  Final  Judgment. — 
Where  the  declaration  does  not  entitle  the  plaintiff  to  recover,  and 
the  suit  cannot  be  maintained  on  any  declaration  which  may  be  filed 
in  amendment,  final  judgmej*;  will  be  rendered  in  the  appellate  court, 
(p.  1101.) 

Assumpsit.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  excepted. 

D.  W.  Steele,  for  the  defendant. 

C.  G.  Austin  &  Sons,  for  the  plaintiff. 

376  WATSON,  J.  The  declaration  is  common  counts  in 
assumpsit.    Plea,  the  general  issue. 

The  plaintiff  claimed,  and  his  evidence  tended  to  show, 
that  on  August  12,  1907,  he  made  a  contract  with  the  defend- 
ant whereby  he  was  to  work  for  the  defendant  as  clerk  and 
salesman  in  his  store  at  Highgate  Center  for  the  term  of  one 
year  from  that  date  for  the  sum  of  four  hundred  and  sixty- 
eight  dollars,  payable  in  installments  of  nine  dollars  per 
week,  with  the  agreement  that  he  should  be  given  employ- 
ment for  the  full  term;  that  when  the  plaintiff  had  worked 
eight  and  one-half  weeks  the  defendant  sold  his  stock  in  the 
store  to  one  Loukes,  notified  the  plaintiff  that  he  had  no 
more  work  for  him,  and  paid  him  in  full  for  the  services  he 
liad  performed;  that  the  plaintiff  remained  at  Highgate 
Center  during  the  entire  year,  ready  and  willing  to  work  for 
the  defendant,  but  was  not  furnished  with  more  work,  and 
was  paid  nothing  by  him,  after  the  time  of  the  dismissal ; 
that  during  the  remainder  of  the  year  the  plaintiff  did  some 
work  under  other  employment  and,  deducting  what  he  re- 
ceived therefor,  together  with  the  sums  received  of  the  de- 
fendant for  the  services  actually  performed,  seeks  to  recover 
here  the  "balance  due  on  services"  for  the  full  term  of  the 
contract,  this  suit  being  brought  after  the  termination  of  that 
period. 

It  was  claimed  in  defense  and  the  defendant's  evidence 
tended  to  show  that  he  did  not  hire  the  plaintiff  for  the  term 
of  one  year,  but  did  hire  him  by  the  week  and  paid  him  up 
to  the  time  he  was  discharged. 

The  defendant  seasonably  objected,  and  excepted  to  the 
admission  of  any  and  all  evidence  in  support  of  the  plaintiff's 
claim,  on  the  ground  that  the  declaration  is  general  assump- 
sit, and  not  special  for  breach  of  the  contract;  and  at  the 
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close  of  the  evidence  the  defendant  moved  for  a  verdict,  for 
that  since  the  testimony  on  both  sides  shows  that  the  plaintiff 
was  paid  his  wages  in  fnll  up  to  the  time  of  his  dismissal,  no 
recovery  can  be  had  under  the  common  counts  in  assumpsit. 
This  motion  was  overruled  and  an  exception  saved. 

The  plaintiff  contends  for  and  relies  upon  the  doctrine  laid 
down  in  Gandell  v.  Pontigny,  4  Camp.  375,  1  Stark.  198.  2 
Eng.  Com.  L.  82.  There  the  action  was  indebitatus  assumpsit 
for  work  and  labor,  with  the  common  money  counts.  The 
plaintiff,  employed  by  the  defendant  at  a  yearly  salary  pay- 
able quarterly,  ^'^  was  discharged  from  his  service  about  the 
middle  of  a  quarter  and  paid  for  the  half  quarter  worked. 
Thereupon  the  plaintiff  denied  the  defendant's  power  to  dis- 
charge him  in  the  middle  of  a  quarter,  and  the  next  day 
made  an  offer  to  do  the  duties  of  the  situation,  which  the 
defendant  declined.  Lord  Ellenborough  said,  if  the  plaintiff 
was  discharged  without  a  sufficient  cause,  the  action  was 
maintainable.  "Having  served  a  part  of  the  quarter  and 
being  willing  to  serve  the  residue,  in  contemplation  of  law 
he  may  be  considered  to  have  served  the  whole."  The  doc- 
trine of  constructive  service  there  laid  down  was  followed  in 
Collins  V.  Price.  5  Bing.  132,  30  Rev.  Rep.  542.  15  Eng.  Com. 
L.  507,  and  in  other  English  cases.  It  was  repudiated,  how- 
ever, bv  Lord  Tenterden  in  Archard  v.  Ilornor.  3  Car.  &  P. 
349,  14  Eng.  Com.  L.  604.  as  early  as  1828.  There  the  first 
count  was  special  on  a  contract  by  which  the  plaintiff  agreed 
that  he  and  his  wife  would  become  the  servants  of  the  de- 
fendant at  certain  wages,  and  the  defendant  undertook,  etc., 
to  continue  them  in  such  service  until  the  expiration  of  one 
year.  Breach,  that  the  defendant  discharged  them  without 
warning  before  the  year  had  expired.  Pleas,  non  assumpsit 
to  the  special  counts,  also  to  the  other  counts  as  to  all  but  the 
sum  of  eleven  pounds,  and  a  tender  of  that  sum.  The  tender 
was  for  the  time  of  actual  service.  The  plaintiff  and  his  wife 
entered  upon  the  performance  of  the  contract  in  the  month  of 
December  and  were  discharged  on  the  sixth  day  of  February, 
following.  The  plaintiff'  claimed  wages  for  the  time  he  had 
served,  and  for  a  quarter  more.  The  evidence  did  not  sup- 
port the  contract  declared  upon,  but  instead  thereof  showed 
a  contract  terminable  at  a  month's  notice.  Consequently,  it 
was  held  that  there  could  be  no  recovery  on  the  special 
counts.  And  his  lordship  further  held  that  waares  could  not 
be  recovered  under  the  common  count  for  any  more  of  the 
time  than  the  plaintiff  had  actuallv  served.  In  1837  the  ca.se 
of  Smith  V.  Ilayward.  7  Ad.  &  El."  544.  34  Enar.  Com.  L.  292, 
was  heard  before  the  court  of  king's  bench.  The  declaration 
contained  a  special  count,  which  was  not  proved,  and  counts 
for  work  and  labor,  and  on  an  account  stated.  Plea,  non 
assumpsit,  and  payment  into  court  of  four  pounds  on  the 
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account  for  work  and  labor.  The  defendant  employed  the 
plaintiff  for  a  quarter  of  a  year  and  paid  him  therefor.  The 
jury  found  that  the  agreement  was  subject  to  three  months' 
notice.  The  plaintiff  completed  ^''**  that  quarter;  but  when 
he  had  worked  some  more  than  half  a  month  on  the  second 
quarter  he  was  dismissed  by  the  defendant.  The  action  was 
commenced  three  days  later,  the  plaintiff  having  first  offered 
to  complete  the  second  quarter's  service.  The  money  was 
paid  into  court  as  due  for  the  time  of  actual  service  after  the 
expiration  of  the  first  quarter.  The  plaintiff  claimed  pay  for 
the  whole  quarter  from  that  period.  It  was  held  that  the 
action  was  brought  too  sood  for  any  question  to  arise  on  this 
point.  But  in  discussing  the  matter,  Lord  Chief  Justice  Den- 
man  said  he  thought  the  rule  was  granted  for  the  purpose  of 
bringing  the  case  of  Gandell  v.  Pontigny  into  question;  that 
the  view  taken  by  Lord  EUenborough  of  the  point  there  de- 
cided was  different  from  that  which  Lord  Tenterden  took 
of  the  same  point  in  Archard  v.  Hornor,  and  "if  we  were 
bound  to  decide  between  the  two  authorities,  I  should  say 
that  the  later  case  is  grounded  on  the  better  reason.  There 
is  obviously  a  great  difference  between  suing  for  a  breach 
of  contract  in  dismissing  the  plaintiff,  and  for  work  and 
labor  which,  by  reason  of  the  dismissal,  has  not  been  per- 
formed. The  defense  in  the  last  case  would  be  the  nonper- 
formance of  the  work ;  in  the  other,  some  excuse  for  break- 
ing off  the  contract."  The  other  three  justices  expressed 
themselves  to  the  same  effect.  In  1847  the  case  of  Fevvings 
v.  Tisdal,  5  Dowl.  &  L.  196,  1  Ex.  295,  came  before  the  court 
of  exchequer.  The  declaration  was  indebitatus  assumpsit 
for  work  and  labor  as  a  hired  servant,  and  on  an  account 
stated.  Plea,  non  assumpsit.  The  plaintiff,  when  in  the 
defendant's  employ,  was  dismissed  without  previous  warn- 
ing and  was  paid  her  wages  up  to  the  time  of  dismissal. 
The  action  was  brought  to  recover  a  month's  wages,  com- 
mencing from  the  day.  of  her  discharge.  The  under-sheriff 
nonsuited  the  plaintiff  on  the  ground  that  the  declaration 
should  have  been  special,  and  that  she  could  not  recover 
under  the  common  count  for  work  and  labor.  The  rule  was 
discharged.  Lord  Chief  Baron  Pollock  saying  he  regretted 
that  the  party  was  unable  to  recover  her  claim  "in  this 
form  of  count ;  it  is  not  the  proper  form,  but  it  should  have 
been  a  special  one.  The  case  of  Archard  v.  Hornor  governs 
the  present ;  it  has  been  recognized  by  all  the  courts,  and 
has  been  acted  upon  in  this  court,  in  the  case  of  Broxham  v. 
Wagstaffe.  5  Jur.  845."  Barons  Parke  and  Alderson  con- 
curred therein,  the  former  saying:  "The  good  sense  of  the 
'''"*  matter  is  to  be.  found  in  Archard  v.  Hornor,  which  was 
afterward  confirmed  by  the  court  of  queen's  bench  in  the 
case   of  Smith   v.   Havward,   and   also   bv   this   court."     In 


1096  138  American  State  Reports.  [Vermont, 

Emmens  v.  Eklerton,  13  Com.  B.  495,  76  Eng.  Com.  L.  495, 
4  H.  L.  Cas.  624,  Mr.  Justice  Crampton,  of  the  exchequer 
chamber,  wrote  as  follows:  "The  result  of  the  modern  au- 
thorities, as  to  the  remedies  of  a  servant  wrongfully  dis- 
charged, is  well  discussed  in  the  passage  in  1  Smith's  Lead- 
ing Cases,  67.  He  is  said  to  have  the  election  of  treating 
the  contract  as  continuing,  and  suing  for  damages  for  the 
breach  by  the  discharge;  or  of  treating  it  as,  and  acquiesc- 
ing in  its  being,  rescinded  by  the  wrongful  act  of  the  master, 
and  bringing  an  action  on  the  quantum  meruit  for  the  work 
actually  performed ;  and  it  is  added,  that  he  may  wait  till 
the  termination  of  the  period  for  which  he  was  hired,  and 
may  then,  perhaps,  sue  in  indebitatus  assumpsit  for  the 
whole  wages,  relying  on  the  doctrine  of  constructive  service. 
It  is  clear,  since  the  decision  of  Fewings  v.  Tisdal,  that  this 
last  remedy  cannot  be  maintained  in  the  shape  of  indebitatus 
assumpsit;  for  the  simple  reason,  that  the  allegation  of  his 
being  indebted  for  work  done  is  untrue."  To  the  same 
effect  are  Goodman  v.  Pocock,  15  Ad.  &  El.,  N.  S.,  576,  69 
Eng.  Com.  L.  576;  Wood  v.  Mayes,  1  Week.  Rep.  166. 

The  exact  question  noAv  presented  does  not  seem  to  have 
been  directly  passed  upon  by  this  court.  Yet  in  several 
cases  determined  by  it  kindred  questions  have  been  involved, 
and  the  decisions  rendered  are  consonant  with  the  rule 
which  finally  obtained  in  England,  and  are  quite  controlling 
in  the  ca^e  before  us.  In  Derby  v.  Johnson,  21  Vt.  17,  the 
action  was  book  account,  and  the  plaintiffs  presented  an  ac- 
count for  labor  performed  and  for  materials  furnished  by 
them  in  the  prosecution  of  work  under  a  special  contract  by 
which  the  plaintiffs  agreed  with  the  defendants  to  do  all 
the  stone  work  and  blasting  on  a  certain  piece  of  railroad,  at 
prices  specified.  After  the  plaintiffs  had  worked  a  month  in 
performance,  the  defendants  directed  and  requested  them  to 
cease  labor  and  to  abandon  the  further  execution  of  the  con- 
tract, in  consequence  of  which  the  plaintiffs  immediately 
ceased  laboring  under  the  contract  and  abandoned  its  further 
execution.  The  auditor,  finding  that  the  items  of  plaintiffs' 
account  were  reasonably  and  properly  charged,  upon  the 
facts  reported  submitted  to  the  court  the  question  whether 
the  plaintiffs  were  entitled  to  recover,  and  if  so,  what 
amount.  It  was  insisted  ^*®  by  the  defendants  that  their 
request  and  direction  to  the  plaintiffs  to  cease  work  and 
abandon  the  execution  of  the  contract  should  be  considered 
in  the  light  of  a  proposition  which  the  plaintiffs  were  at  lib- 
erty to  accede  to  or  disregard,  and  that  having  acquiesced 
therein  by  quitting  the  work,  the  contract  was  to  be  treated 
as  having  been  relinquished  by  the  mutual  consent  of  the 
parties.  Thus  the  power  of  the  employers  to  stop  the  execu- 
tion of  the  contract  by  the  employees,  and  the  right  of  the 
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latter  to  recover  for  services  performed,  were  questions  be- 
fore the  court.  It  was  held  that  the  direction  of  the  de- 
fendants to  the  plaintiffs  to  quit  the  vi^ork  was  positive  and 
unequivocal;  that  the  employer  in  a  contract  for  labor  has 
the  power  to  stop  the  completion  of  it,  if  he  choose,  sub- 
jecting himself  thereby  to  the  consequences  of  a  violation  of 
the  contract;  that  the  workman,  after  notice  to  quit,  has  no 
right  to  continue  his  labor  and  claim  pay  for  it;  that  the 
plaintiffs,  having  been  prevented  from  executing  their  part 
of  the  contract  by  the  act  of  the  defendants,  were  entitled 
to  recover,  as  upon  a  quantum  meruit,  the  value  of  the  ser- 
vices they  had  performed  under  it,  without  reference  to  the 
rate  of  compensation  specified  in  the  contract ;  and  that  they 
might,  in  addition  thereto,  in  another  form  of  action  have 
recovered  their  damages  for  being  prevented  from  complet- 
ing the  whole  work.  In  Sherman  v.  Champlain  Transp.  Co., 
31  Vt.  162,  by  the  contract  declared  upon  the  defendants 
were  allowed  to  use  on  two  of  their  steamers  two  machines, 
known  as  "Sickles'  patent  cut-off,"  belonging  to  the  plain- 
tiff, and  a  patent  right,  known  as  "Stevens'  patent  cut-off," 
also  owned  by  the  plaintiff,  on  another  of  their  steamers, 
for  an  agreed  sum  per  annum,  so  long  as  defendants  con- 
tinued to  use  said  machines  and  said  patent  right.  The  com- 
pany used  the  machines  and  the  patent  right  for  some 
seasons,  paying  therefor  according  to  the  contract,  and  then 
notified  the  plaintiff  that  they  would  not  pay  him  anything 
further  for  the  use  of  the  cut-offs,  but  continued  to  use  them 
the  same  as  before  the  giving  of  such  notice.  It  was  urged 
that  the  company  had  the  right  to  repudiate  the  contract  and 
refuse  to  suffer  the  other  party  to  proceed  under  it,  and 
thereby  subject  itself  to  damages  for  breach  of  the  contract. 
The  court  said  that  in  cases  of  hiring  either  party  may  al- 
ways put  an  end  to  the  contract  by  violating  its  terms,  and 
only  becomes  liable  for  damages  for  the  breach  of  ^*^  the 
contract — stating  in  supj)ort  thereof  the  rule  declared  in  the 
later  English  cases  to  which  we  have  made  reference.  It 
seemed  to  the  court  at  first  blush  that  this  principle  of  law 
was  applicable  to  the  case,  but  upon  more  reflection  it  was 
determined  otherwise,  because  of  the  peculiar  species  of  the 
contract,  and  the  defendants  should  not  be  allowed  to  re- 
pudiate it  in  part  and  not  in  toto. 

Perhaps  it  cannot  be  said  that  the  court's  statement  of 
the  law  respecting  the  right  of  a  party  to  terminate  a  eon- 
tract  of  hiring,  and  the  resulting  liability,  was  essential  to 
the  disposition  of  that  case;  yet  it  was  an  expression  of 
opinion  upon  a  point  argued  by  counsel  and  deliberately 
passed  upon  by  the  court;  and  if  it  is  a  dictum,  it  is  "a 
judicial  dictum  as  distinguished  from  a  mere  obiter  dictum — 
i.  e.,  an  expression  originating  alone  with  the  judge  who 
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writes  the  opinion,  as  an  argument  or  illustration":  Rhoads 
V.  Chicago  etc.  R.  R.  Co.,  227  111.  328,  81  N.  E.  371,  11  L.  R. 
A.,  N.  S.,  623,  10  Ann.  Cas.  Ill;  Brown  v.  Chicago  &  N.  W. 
R.  Co.,  102  Wis.  137,  77  N.  W.  748,  78  N.  W.  771,  44  L.  R. 
A.  579. 

In  Chamberlin  v.  Scott,  33  Vt.  80,  the  declaration  con- 
tained a  general  count  for  work  and  labor  and  a  special 
count  upon  the  contract.  By  the  contract  the  plaintiffs 
agreed  to  draw  for  the  defendant,  from  premises  described, 
a  lot  of  timber,  and  deliver  such  portion  thereof  as  the  de- 
fendants should  direct  on  board  of  the  cars  at  a  certain 
depot,  and  deliver  the  rest  at  one  of  the  sawmills  named  as 
the  defendants  should  direct,  the  whole  job  to  be  finished  by 
a  day  specified.  The  evidence  showed  that  the  plaintiffs 
completed  the  drawing  of  the  timber  before  the  expiration 
of  the  time  limited,  but  as  the  defendant  failed  to  furnish 
cars  upon  which  to  load  the  timber  drawn  to  the  depot  until 
after  that  time  had  expired,  they  did  not  load  it.  The  court 
reiterated  the  principles  of  law  enunciated  in  Derby  v. 
Johnson,  21  Vt.  17,  as  having  been  recognized  in  this  state, 
and  held  accordinglv.  In  White  v.  Lumiere  North  American 
Co.,  Ltd.,  79  Vt.  206,  64  Atl.  1121,  6  L.  R.  A.,  N.  S.,  807,  the 
declaration  was  special  to  recover  damages  for  breach  of 
contract  in  dismissing  the  plaintiff  without  cause  when  in 
performance  of  his  duties,  and  before  the  end  of  the  period 
for  which  he  was  employed.  The  defendant  excepted  to  the 
charge  to  the  jury,  that  the  consummation  of  the  lease  for  a 
term  which  exceeded  the  plaintiff's  employment,  by  the 
terms  of  which  all  the  plant,  property  and  business  of  the 
"^^^  defendant  passed  into  the  hands  of  the  lessee,  was  a 
breach  of  the  contract,  entitling  the  plaintiff  to  maintain  the 
action,  unless  his  subsequent  conduct  precluded  him  from 
setting  that  up  as  a  breach.  This  part  of  the  charge  was 
held  to  be  without  error,  except  that  the  last  and  modifying 
clause,  relating  to  the  plaintiff's  subsequent  conduct,  was 
erroneous,  consequent  on  the  further  holding  that  the  de- 
fendant had  the  power  to  dismiss  the  plaintiff  without  cause, 
by  subjecting  itself  to  damages  for  a  breach  of  the  contract, 
and  the  plaintiff  was  not  at  liberty  to  disregard  the  dis- 
missal by  continuing  his  labor  and  claiming  pay  therefor 
after  notice  of  his  discharge.  The  propositions  of  law  there 
stated  by  the  court  were  necessarily  involved  in  the  deter- 
mination of  the  case,  and  consequently  they  are  of  the 
doctrine  of  the  case  for  which  the  decision  is  authority. 

Four  cases  from  this  court  are  cited  and  relied  upon  by 
the  plaintiff  in  support  of  his  position;  but  an  examination 
shows  them  severally  to  be  in  harmony  with  those  to  which 
we  have  made  reference.  Thus,  Boardman  v.  Keeler,  21 
Vt.  77,  was  debt  on  bond,  and  general  counts  for  work  and 


May,  1910.]  Derosia  v.  Feeland.  1099 

labor.  The  plaintiff's  intestate,  Paro,  executed  a  promis- 
sory note  by  which  he  promised  to  make  for  the  defendant 
and  deliver  at  his  store  four  installments  of  a  certain  number 
of  pairs  of  boots,  each  by  a  day  named,  Paro  to  find  pegs 
and  wax,  and  the  defendant  "to  find  the  rest  of  the  stock." 
The  condition  of  the  bond  was,  that  if  Paro  should  perform 
the  services  specified  in  the  note,  and  the  defendant  should 
within  ten  days,  after  "full  payment"  thereof,  execute  and 
deliver  to  Paro,  or  his  assigns,  a  good  and  valid  deed  of  cer- 
tain premises,  then  the  bond  should  be  void ;  but  otherwise 
in  force.  Paro  complied  with  the  provisions  of  the  note  as 
to  the  first  three  installments,  also  as  to  a  portion  of  the 
fourth.  The  assignee  of  the  bond,  within  the  time  allowed 
by  the  contract,  demanded  of  the  defendant  the  leather  of 
which  to  make  the  rest  of  the  boots  due  on  the  note ;  where- 
upon the  defendant  furnished  leather  for  part  of  the  boots 
so  due,  and  refused  to  furnish  more,  leaving  thirty-four  pairs 
still  due  at  the  expiration  of  the  time  limited.  It  was  con- 
sidered that  the  case  showed  in  substance  a  tender  of  the 
service  according  to  the  contract,  and  a  refusal  of  it  by  the 
defendant,  in  refusing  to  furnish  the  essential  leather  as 
demanded;  and  "that  the  tender,  wrongfully  refused,  should 
have  the  effect  of  actual  performance  ^**^  so  far  as  to  give 
a  right  of  action  on  the  bond."  The  plaintiff  before  us  relies 
upon  the  holding  shown  by  the  clause  here  quoted  as  a 
precedent  in  his  favor.  Yet  not  only  is  the  force  of  the  hold- 
ing limited  b}^  the  concluding  modifying  clause,  but  it  clearly 
appears  from  the  context  that  the  court  then  understood,  and 
made  it  plain,  that  the  holding  could  have  no  application  to 
the  question  of  a  right  to  recover  for  constructive  service. 
The  court  below  charged  the  jury  that  the  measure  of  dam- 
ages was  the  value  of  the  land  at  the  time  it  should  have 
been  conveyed,  with  interest  thereon.  The  rule  there  laid 
down  was  held  to  be.  in  general,  the  proper  one  where  the 
entire  consideration  for  the  conveyance  has  been  received 
by  the  party  who  is  to  give  the  deed ;  yet  in  the  circumstances 
there  shown  the  measure  of  damages  was  the  value  of  the 
land  only  in  proportion  as  the  land  had  been  paid  for,  the 
court  saying:  "But  a  mere  tender  of  service  operates  no 
actual  benefit  to  the  other  party.  And  though,  if  he  wrong- 
fully refuse  it,  he  may  forfeit  any  consideration  previously 
advanced  in  payment  for  the  service,  it  is  another  question, 
whether  he  is  bound  to  render  the  same  prospective  com- 
pensation as  if  the  service  had  in  fact  been  performed.  No 
principle  of  equal  and  exact  justice  would  appear  to  indicate 
such  a  rule The  just  distinction  is  between  a  con- 
sideration already  advanced  for  the  service  and  a  payment 
to  be  made  for  it  after  performance.  The  first  may  prob- 
ably be  forfeited  by  a  wrongful  refusal  of  the  service  when 
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duly  tendered.  But  in  the  latter  case,  though  the  party 
tendering  the  service  will  be  entitled  to  sue  upon  the  con- 
tract, yet  the  recovery  should  be  restricted  to  the  extent 
of  his  actual  damages."  Paul  v.  School  District,  28  Vt.  575, 
was  an  action  in  assumpsit  to  recover  for  services  rendered 
in  teaching  school,  and  damages  for  not  being  permitted  to 
continue  for  the  full  term  of  the  contract.  The  plaintiff  be- 
ing dismissed  after  part  performance,  it  was  held  that,  un- 
less incompetency  or  unfaithfulness  be  shown,  he  could  not 
be  deprived  of  his  right  to  complete  the  performance  with- 
out a  claim  to  damages  resulting  from  such  breach  of  the 
contract.  Cashen  v.  School  District,  50  Vt.  30,  was  in  book 
account.  "When  the  plaintiff  had  taught  school  in  defendant 
district  twenty-three  days,  in  part  performance  of  her  con- 
tract for  the  term  of  twelve  weeks,  the  schoolhouse  was 
burned.  After  the  fire,  but  on  the  same  day,  the  plaintiff 
was  told  by  the  prudential  committee  ^^"^  that  if  he  could 
get  a  place  for  the  school  she  should  go  on  with  it ;  and  she. 
not  being  discharged  from  the  contract,  nor  it  repudiated 
in  any  way,  held  herself  in  readiness  to  go  on  with  the  work 
through  the  entire  term.  She  was  given  to  understand  that 
she  was  expected  to  be  ready  and  able  to  resume  her  ser- 
vice of  teaching,  it  being  treated  as  contingent  at  most 
whether  a  place  would  be  provided  for  a  continuation  of  the 
school.  It  was  held  that  she  performed  the  service  of  her 
employment  in  just  the  way  the  employer  enabled  and  re- 
quired her  to  do  it,  and  that  she  was  entitled  to  be  paid 
according  to  the  terms  of  the  contract.  And  Davis  v. 
Streeter,  75  Vt.  214,  54  Atl.  185,  the  last  of  the  four  cases 
from  this  court  on  which  the  plaintiff  relies,  was  an  action 
of  general  assumpsit.  There  the  evidence  tended  to  show 
that  the  plaintiff  rendered  services  by  way  of  work  and 
labor  for  the  defendant  under  a  special  contract  which  he 
forced  her  to  abandon  before  complete  performance.  It  was 
held  that  this  evidence  tended  to  support  a  quantum  meruit 
recovery  under  the  general  count  for  such  services  per- 
formed. 

No  case  has  been  called  to  our  attention,  and  we  have 
found  none,  in  which  the  doctrine  of  constructive  service 
has  been  applied,  or  recognized  as  law,  in  this  state.  On  the 
contrary,  we  think  the  decisions  of  this  court  to  which  refer- 
ence has  been  made,  some  of  them  precedential  in  nature, 
show  the  law  here  to  be  that  a  servant  who  was  dismissed 
during  his  performance  of  an  entire  contract,  by  the  master, 
without  cause,  cannot  by  waiting  until  the  end  of  the  term 
for  which  he  was  employed  sue  for  and  collect  wages,  as 
such,  for  the  portion  of  the  term  after  the  time  of  his  dis- 
missal. As  before  seen,  the  law  does  not  permit  a  servant 
to  continue  to  work  and  claim  pay  for  it  after  his  discharge. 
To  allow  him  to  do  so  would  be  inconsistent  with  the  right 
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of  the  master  to  stop  performance  by  the  servant,  by  taking 
upon  himself  the  liability  for  resulting  damages.  How 
much  more  inconsistent  would  it  be  to  say  that  when  no  work 
is  subsequently  done  by  the  servant,  he  may  bring  in- 
debitatus assumpsit  and  recover  for  constructive  service? 
The  reason  given  by  Mr.  Justice  Crampton  why  such  a  rem- 
edy cannot  be  maintained,  that  the  allegation  of  the  master's 
being  indebted  for  work  done  is  untrue,  is  substantiated  by 
the  holding  of  this  court  in  Curtis  v.  Smith,  48  Vt.  116,  that 
a  plaintiff  cannot  recover  on  the  common  count  for  work 
and  labor  done  and  performed  '^^^  without  showing  that  he 
has  performed  work  and  labor  for  the  defendant  at  his  re- 
quest, either  expressed  or  implied. 

It  follows  that  the  defendant's  motion  for  a  verdict  should 
have  been  granted. 

The  plaintiff  says,  however,  that  the  parties  were  heard  on 
their  evidence  the  same  as  they  would  have  been  had  the 
declaration  been  special  for  damages,  and  hence,  on  the  au- 
thority of  Chaffee  v.  Rutland  R.  R.  Co.,  71  Vt.  384,  45  Atl. 
750,  an  amendment  of  the  declaration  should  be  permitted 
by  filing  a  special  count  to  conform  to  the  proof  in  this  re- 
spect, and  chat  on  filing  the  same  the  judgment  should  be 
affirmed.  The  defendant  objects  thereto,  denying  that  the 
case  was  fully  heard  on  questions  which  would  arise  in  a 
trial  for  damages.  Regardless  of  the  range  of  the  evidence, 
leave  to  file  such  new  count  cannot  be  granted.  As  seen,  to 
entitle  the  plaintiff  to  recover  in  the  present  case,  he  must 
show  that  he  performed  work  and  labor  for  the  defendant 
at  his  request;  while  in  an  action  for  damages  for  breach 
of  the  contract — the  plaintiff's  only  available  remedy — he 
would  need  to  prove,  not  that  he  performed  such  services, 
but  that  he  was  prevented  by  the  defendant  from  so  doing 
in  completion  of  the  existing  contract  between  them. 
Clearly,  the  causes  of  action  are  not  the  same,  and  the 
declaration  cannot  be  amended  to  give  the  latter  remedy: 
Brodek  v.  Hirschfield,  57  Vt.  12;  Estabrooks  v.  Fidelity  Mut. 
Fire  Ins.  Co..  74  Vt.  202,  52  Atl.  420.  And  since  this  suit 
cannot  be  maintained  on  any  declaration  which  may  be  filed 
in  amendment,  final  judgment  will  be  rendered  here. 

Judgment  reversed  and  judgment  for  the  defendant  to 
recover  his  costs. 


The  Bemedies  of  an  Employee  Wrongfully  Discharged  are  considpreil  in 
the  note  to  McMullan  v.  Dickinsou  Co.,  51  Am.  St.  Rep.  515.  See, 
also,  Cox  V.  Bearden,  84  Ga.  304,  20  Am.  St.  Rep.  359;  Pennsylvania 
Co.  V.  Dolan,  6  Ind.  App.  109,  51  Am.  St.  Rep.  289;  Seymour  v. 
Oelrichs,  156  Cal.  7S2,  134  Am.  St.  Rep.  154;  Currier  v.  Rilter  Lum- 
ber Co.,  150  N.  C.  694,  134  Am.  St.  Rep.  955.  His  remedy  is  not  in 
assumpsit  as  for  implied  services,  or  for  wages,  but  is  for  damages 
for  breach  of  the  contract:  Hamilton  v.  Love,  152  Ind.  641,  71  Am. 
St.  Ret).  3S4. 
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PATTERSON  &  HOLDEN  v.  SARGENT. 

[83  Vt.  516,  77  Atl.  338.] 

STATUTE  OF  FRAUDS— Sale.— To  Satisfy  the  Statute  of 
Frauds  a  purchaser  of  goods  must  accept  and  receive  part  thereof. 
A  receipt  of  them  without  an  acceptance  is  not  sufficient,     (p.  1103.) 

WORDS  AND  PHRASES.  —  The  Term  "Acceptance"  covers 
more  than  "receipt."     (p.  1103.) 

STATUTE  OF  FRAUDS — Sale — Acceptance. — The  Destruction 
of  an  Article  sold  is  an  assumption  of  ownership,  and  an  aecei)tance 
within  the  statute  of  frauds;  and  a  vendee  who  destroys  an  article 
cannot  deny  that  he  has  assumed  control  over  it,  or  that  he  has 
deprived  the  vendor  of  the  benefit  of  his  lien  upon  it.  (pp.  1103, 
1104.) 

STATUTE  OF  FRAUDS — Sale  —  Acceptance  —  Destruction  of 
One  Article. — If  a  person  buys  pieces  of  old  machinery  subject  to  his 
approval  after  inspection,  but  during  inspection  breaks  and  converts 
one  ol  the  pieces  into  junk,  this  is  an  acceptance  of  part  of  the  prop- 
erty, sufficient  to  satisfy  the  statute  of  frauds,  is  a  waiver  of  his 
right  to  examine  the  other  pieces,  and  his  intention  to  reject  the 
other  machinery,  if  a  certain  piece  thereof  proves  unsatisfactory,  can 
have  no  effect  as  against  this  waiver,     (p.  1104.) 

STATUTE  OF  FRAUDS — Sale — Acceptance. — Anything  done 
by  the  purchaser  of  an  article  as  owner  is  an  acceptance  bufficient  to 
satisfy   the  statute   of  frauds,     (p.   1104.) 

STATUTE  OF  FRAUDS — Sale — Acceptance  of  Part  of  Goods. 
In  making  a  sale  of  several  pieces  of  old  machinery,  the  purchaser's 
receipt  and  acceptance  of  one  of  the  pieces  takes  the  whole  contract 
out  of  the  statute  of  frauds,     (p.  1104.) 

General  assumpsit  for  goods  sold  and  delivered.  There 
was  a  judgment  for  the  plaintiffs  and  the  defendant  excepted. 

March  M.  Wilson,  for  the  defendant. 

Darling  &  Wilson,  for  the  plaintiffs. 

^^^  MUNSON,  J.  The  suit  is  brought  to  recover  the 
price  of  goods  sold,  and  the  question  is  whether  there  was 
an  acceptance  sufficient  to  satisfy  the  statute  of  frauds.  The 
property  consisted  of  a  gasoline  engine,  a  water-wheel,  a 
steel  grinder,  a  corn-cracker,  and  certain  shafting,  pulleys, 
sprockets  and  other  iron  ware,  all  of  which  had  been  used  in 
a  grist-mill  burned  two  j^ears  before,  and  most  of  which,  ex- 
elusive  of  the  gasoline  engine,  was  in  the  basement  of  the 
mill,  where  it  had  remained  undisturbed  since  the  fire.  The 
main  value  of  the  property  was  in  the  engine  and  wheel. 
The  wheel  was  understood  to  be  damaged,  but  the  extent 
of  the  damage  was  not  shown.  The  defendant  relied  on  the 
statement  of  a  third  person  by  whcmi  the  wheel  was  last 
used.  It  could  not  be  fully  examined  as  it  stood,  but  was 
to  be  taken  by  the  defendant  where  it  was. 

The  defendant  moved  all  the  properly  except  the  wheel  to 
fi  bank  on  the  premises  about  seventy-five  feet  distant,  when<'P 
it  could  be  couvenicntlv  loaded  for  carrvintr  away.     It  could 
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not  be  conveniently  loaded  without  doing  this.  When  the 
corn-cracker  was  moved  it  was  treated  as  junk  and  broken 
into  pieces  ^^**  with  sledges.  In  preparing  to  remove  the 
n'heel  defendant  unnecessarily  broke  with  sledges  two  or 
three  bolts  of  small  value,  but  this  was  apparently  done  in 
the  belief  that  it  was  necessary  to  a  removal  of  the  wheel 
with  reasonable  convenience.  When  the  wheel  was  taken 
from  its  case  it  was  found  to  be  damaged  more  than  was  ex- 
[)ected,  and  nothing  was  done  after  this.  It  was  not  neces- 
sary to  remove  the  machinery  thus  in  order  to  examine  the 
wheel  and  ascertain  the  condition  of  the  buckets.  The  wheel 
could  have  been  reached  for  this  purpose  by  removing  a  few 
partially  burned  timbers  and  some  rods.  Defendant  did  all 
that  was  done  toward  the  removal  of  the  property  with  an 
expectation  that  the  wheel  would  be  found  as  indicated  by 
the  statement  referred  to,  and  intending  to  take  the  prop- 
erty if  the  wheel  was  found  as  expected. 

Laying  aside  all  questions  regarding  the  effect  of  the  pre- 
liminary moving  of  some  of  the  property  and  the  unneces- 
sary breaking  of  bolts  in  getting  at  the  wheel,  we  take  up 
the  question  presented  by  the  breaking  in  pieces  of  the  corn- 
cracker.  To  satisfy  the  statute  the  purchaser  must  accept 
and  receive  part  of  the  goods;  and  the  defendant's  claim  is 
based  upon  the  distinction  between  a  receipt  of  the  goods 
and  an  acceptance  of  them.  It  is  well  settled  that  the  term 
"acceptance"  covers  more  than  "receipt."  and  that  a  re- 
ceipt without  an  acceptance  is  not  sufficient:  Notes  to  49 
Am.  Dec.  327;  96  Am.  St.  Rep.  216;  Caulkins  v.  Hellman. 
47  N.  Y.  449.  7  Am.  Rep.  461.  This  distinction  is  recognized 
in  our  own  cases,  although  not  expressed  in  terms :  Spencer 
V.  Hale,  30  Vt.  314,  73  Am.  Dec.  309;  Gibbs  v.  Benjamin.  45 
Vt.  124.  The  defendant  insists  that  although  he  received 
the  property,  he  did  not  accept  it ;  that  he  merely  took  pos- 
session of  the  property  by  way  of  preparing  for  its  removal ; 
that  he  had  a  right  to  inspect  the  property  and  reject  it  if 
unsatisfactory;  that  an  intention  to  make  an  unconditional 
appropriation  of  the  property  is  an  essential  element  of  an 
acceptance,  and  that  there  was  no  intention  to  accept  this 
property  unless  the  wheel  was  found  to  be  as  it  was  sup- 
posed to  be.  The  defendant  supports  these  claims  by  a  cita- 
tion from  Hunt  v.  Hecht.  8  Ex.  814,  to  the  effect  that  an 
acceptance  implies  some  act  done  by  the  purchaser  after  he 
has  exercised,  or  has  had  the  means  of  exercising,  his  right 
of  rejection.  We  find  nothing  in  this  argument,  if  treated 
as  wholly  sound  and  applicable,  that  meets  the  fact  that  the 
defendant  ^'^^  converted  the  corn-cracker  into  old  iron. 
This  certainly  was  a  positive  and  unequivocal  exercise  of 
exclusive  dominion  over  the  machine.  The  act  was  in  no 
way  connected  with  any  preparation  for  reaching  the  wheel. 
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It  Avas  done  in  advance  of  the  removal  of  the  wheel  purely 
from  choice.  The  defendant  had  ample  opportunity  to  make 
such  an  examination  of  the  wheel  as  was  essential  to  an  in- 
telligent exercise  of  the  right  of  rejection,  and  waived  ex- 
amination by  the  course  taken.  The  intention  finally  to  re- 
ject the  property  if  the  wheel  proved  unsatisfactory  can  have 
no  effect  as  against  this  waiver. 

The  defendant  contends  that  inasmuch  as  the  agreed  state- 
ment does  not  show  that  the  corn-cracker  had  any  value  as 
such,  it  cannot  be  said  that  the  plaintiff  was  damaged  by  its 
destruction.  But  the  matter  for  consideration  here  is  not 
the  value  of  the  article  destroyed,  but  the  quality  of  the 
defendant's  act  as  affecting  the  ownership  of  all  the  articles. 
If  the  defendant  was  not  to  be  the  owner  of  the  machine,  it 
was  not  for  it  to  pass  upon  its  value  or  say  what  should  be 
done  with  it.  It  is  said  that  the  plaintiffs  were  entitled  to 
a  vendor's  lien  on  the  property,  and  that  the  defendant's 
control  of  it  could  not  be  complete  while  this  lien  existed. 
Whatever  the  effect  of  a  vendor's  lien  may  be,  it  is  certain 
that  a  vendee  who  destroys  an  article  cannot  deny  that  he 
has  assumed  entire  control  of  it,  or  that  he  has  deprived 
the  vendor  of  the  benefit  of  his  lien  upon  it.  The  defend- 
ant's disposition  of  the  corn-cracker  was  an  assumption  of 
ownership,  and  anything  done  by  the  purchaser  as  owner  is 
an  acceptance.  The  receipt  and  acceptance  of  the  one  article 
took  the  whole  contract  out  of  the  statute:  Danforth  v. 
Walker,  40  Vt.  257. 

Judgment  afifirmed. 


The  Acceptance  of  Goods  Sufficient  to  Satisfy  the  Statute  of  Frauds  is 
discussed  in  the  note  to  Devine  v.  Warner,  96  Am.  St.  Rep.  215.  This 
note,  at  page  220,  shows  that  the  receipt  and  acceptance  of  part  of 
the  articles  purchased  under  an  entire  contract  of  sale,  or  of  all  of 
any  one  class  of  them,  necessarily  takes  the  whole  contract  out  of 
the  statute.  The  same  principle  applies  to  a  contract  for  the  sale 
of  lots.  The  taking  of  possession  of  one  lot  is  equivalent  to  taking 
possession  of  them  all:  Tillis  v.  Folmar,  145  Ala.  176,  117  Am.  St. 
Eep.  31. 


VALIQUETTE    v.    CLARK    BROTHERS    COAL    IMINING 

COMPANY. 

[83  Vt.  538,  77  Atl.  869.] 

DRAFT — Action  on,  by  Party  Beneficially  Interested. — Tn  Ver- 
mont, contrary  to  the  general  commercial  law,  an  action  upon  a  prom- 
issory note  or  draft  can  be  maintained  in  the  name  of  the  party 
beneficially  interested,  when  the  instrument  is  in  terms  made  pay- 
able or  indorsed  to  his  agent  as  treasurer,  cashier,  or  the  like.  (p. 
1107.) 

DRAFT — Action  on,  by  Party  Beneficially  Interested. — Tf  the 

whole    consideration   of   a    draft    in    favor   of    the   Berwick   Hotel    has 
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moved  from  the  plaintiff,  who  is  the  proprietor  of  the  hotel,  he  can 
maintain  an  action  thereon  in  his  own  name,  for  he  is  the  party 
beneficially  interested  and  the  only  one  who  can  sue,  as  "Berwick 
Hotel"  is  not  a  legal  entity,  but  only  a  name  by  which  the  plaintilf's 
hostelry  is  designated,     (p.  1107.) 

APPEAL. — A  Question  not  Raised  on  the  Trial  cannot  be 
raised  on  appeal  unless  it  is  involved  in  the  judgment,     (p.  1107.) 

APPEAL. — An  Exception  to  a  Judgment  Does  not  Saise,  for 
consideration  in  the  appellate  court,  a  question  the  decision  of  which 
was  not  necessary  to  the  validity  of  the  judgment  and  which  is  there- 
fore not  involved  in  the  judgment,     (p.  1107.) 

APPEAL — Waiver  of  Objections. — An  Objection  that  the  plain- 
tiff should  have  declared  specially  is  waived  if  not  made  on  the  trial, 
as  it  does  not  go  to  the  jurisdiction,  but  only  to  a  matter  of  pleading 
and  procedure.  Even  objections  to  the  form  of  action  are  waived  if 
not  made  on  the  trial,     (p.  1107.) 

AGENCY— Notice  of  Limited  Authority— Estoppel.— The  prin- 
ciple that  one  who  deals  with  an  agent  of  limited  authority  must  at 
his  peril  discover  the  limits  of  that  authority  does  not  apply  where 
the  principal  is  estopped  by  his  acts  and  culpable  silence  to  deny  the 
authority  in  question,     (p.  1108.) 

AGENT'S  AUTHORITY  to  Draw  Draft  Inferred  from  Prior 
Acts. — An  agent  is  accredited  by  his  principal  as  having  authority  to 
draw  a  draft  where  three  like  prior  drafts  were  drawn  by  hirn  with- 
out authority  but  were  paid  by  the  principal,  as  such  payment  might 
well  have  induced  the  person  dealing  with  him  to  believe  that  au- 
thoritv  existed,  and  to  take  the  last  draft  on  the  faith  of  such  belief. 
(p.  1108.) 

AGENT'S  AUTHORITY  to  Draw  Draft  Inferred  from  Prior 
Acts. — If  a  principal  has  paid  three  drafts  drawn  by  his  agent  with- 
out authority,  and  does  not  want  to  be  bound  by  a  fourth,  it  should 
give  notice  to  that  effect  to  the  person  dealing  with  the  agent;  and, 
if  he  does  not  do  so,  his  conduct  and  silence  amount  to  an  admission 
of  authority  in  the  agent  to  draw,  and  that  is  an  admission  of  an 
obligation  to  accept,     (p.  1108.) 

AGENCY  —  Evidence  That  Third  Person  is  Agent. — When  a 
general  authority  to  do  an  act  is  alleged,  and  the  plaintiff  relies  on 
the  defendant's  having  held  out  a  third  person  as  his  agent,  other 
instances  of  the  plaintiff's  having  treated  the  person  as  agent  for 
such  an  act  are  receivable  to  show  a  general  holding  out  as  agent. 
The  principle  of  the  rule  is  that  the  instances  must  be  numerous 
enough,  and  occurred  under  conditions  so  similar,  as  to  indicate  a 
system,  plan  or  habit  of  doing  that  particular  thing  under  similar 
circumstances;  and  the  only  question  in  administering  the  rule  is, 
whether  the  instances  produced  have  any  real  probative  value  to  show 
such  system,  plan  or  habit,     (p.  1109.) 

AGENCY — Implied  Authority. — A  General  Authority  to  do  an 
act  is  an  implied  authority  derived  from  a  course  of  dealing,  or  from 
a  number  of  acts  of  a  particular  kind  authorized  or  assented  to;  and 
such  an  authority  enables  the  agent  to  bind  his  principal,  without 
orders,  in  dealing  with  those  who  have  no  notice  of  the  want  of  law- 
ful power  and  who  act  without  collusion,     (p.  1109.) 

General  a.ssumpsit,  based  on  a  draft  for  two  hundred  and 
fifty  dollars.  The  plea  was  the  general  issue.  Plaintiff  was 
the  proprietor,  and  A.  J.  Boynton,  manager,  of  the  Berwick 
Hotel,  in  the  city  of  Rutland,  Vermont.  The  defendant  was 
a  foreign  corporation  engaged  in  tlie  business  of  mining  and 
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selling  coal,  and  had  employed  one  J.  F.  Scott  to  sell  coal 
for  it,  he  to  have  a  graduated  commission  of  so  much  per 
ton,  varying  with  the  price  obtained  by  him  for  the  coal. 
Scott  put  up  at  the  Berwick  Hotel,  and  informed  Boynton 
that  he  was  acting  for  the  defendant  corporation,  in  which 
he  said  he  had  an  interest.  Scott  frequently  received  mail 
inclosed  in  envelopes  having  defendant's  name  printed 
thereon,  and  addressed  to  Scott  at  the  Berwick  Hotel.  Scott 
became  indebted  to  the  plaintiff  for  board  and  money  ad- 
vanced to  him,  and  within  four  weeks  drew  three  drafts  on 
defendant  in  favor  of  the  Berwick  Hotel.  Two  of  these 
drafts  were  for  seventy-five  dollars  each,  and  the  other  was 
for  one  hundred  and  fifty  dollars.  These  drafts  were  paid 
by  the  defendant  without  any  objection  being  made  to  the 
plaintiff.  In  about  three  weeks  after  the  last  draft  was 
drawn,  Scott  drew  a  like  draft  for  two  hundred  and  fifty 
dollars,  the  one  in  suit,  which  was  protested  for  nonpayment. 
In  the  meantime  the  defendant  had,  by  letter,  remonstrated 
with  Scott  for  making  drafts  on  it,  but,  until  the  last  draft 
was  protested,  neither  the  plaintiff  nor  Boynton  had  any  in- 
timation that  Scott  did  not  have  full  authority  to  make 
drafts  on  the  defendant  for  his  board  and  expenses.  Scott 
was,  in  fact,  never  so  authorized,  unless  the  acceptance  of 
the  aforesaid  three  drafts  was  in  law  an  implied  authorization. 
Except  as  above  stated,  he  had  no  interest  in  the  defendant's 
business,  and  when  he  made  the  draft  in  question  he  was 
indebted  to  the  defendant.  The  plaintiff  never  caused  the 
defendant  to  be  notified  of  the  representations  made  by 
Scott  to  the  plaintiff  and  Boynton.  There  was  a  judgment 
for  the  plaintiff  for  the  amount  of  the  draft,  interest  and 
costs.     The  defendant  excepted. 

E.  H.  O'Brien,  for  the  defendant. 

M.  C.  Webber,  for  the  plaintiff. 

"^^^  ROWELL,  C.  J.  It  is  objected  that  the  action  cannot 
be  maintained  in  the  name  of  the  plaintiff,  because  his  name 
does  not  appear  on  the  face  of  the  draft  in  suit,  which  is 
drawn  in  favor  of  the  "Berwick  Hotel,"  of  which  the  plain- 
tiff was  sole  proprietor  at  the  time  in  question ;  and  Bank  of 
United  States  v.  Lyman,  in  the  federal  circuit  court  for  the 
district  of  Vermont,  20  Vt.  666,  Fed.  Cas.  No.  924,  is  relied 
upon  in  support  of  the  objection;  and  it  does  support  it,  for 
it  holds  precisely  that.  But  such  is  not  the  law  of  this 
state,  and  has  not  been  since  the  case  of  Arlington  v.  Hinds. 
1  D.  Chip.  431,  12  Am.  Dec.  704.  decided  in  1824,  in  which 
the  contrary  was  held,  and  which  has  been  followed  by  this 
court  ever  since.  Thus,  in  Rutland  &  Burlington  R.  R.  Co. 
V.  Cole,  24  Vt.  33.  the  note  sued  upon  was  payable  "to  the 
order  of  Samuel  Ilenshaw,  Treasurer,"     Ilenshaw  was  the 
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plantiff's  treasurer,  and  the  note  was  oriven  for  assessments 
on  shares  of  the  plaintiff's  capital  stock  owned  by  the  de- 
fendant, and  was  declared  upon  as  payable  to  the  plaintiff. 
The  same  objection  was  made  there  as  is  made  here,  but 
it  was  held  that  as  the  consideration  moved  from  the  plain- 
tiff, and  the  note  was  in  effect  given  to  it,  the  action  was 
maintainable  in  its  name.  There  are  many  other  cases  in 
this  state  to  the  same  effect,  and  among  them  is  United  States 
National  Bank  v.  Burton  &  Sowles,  58  Vt.  426,  3  Atl.  756. 
That  was  assumpsit  on  a  draft,  and  it  was  objected  that  the 
plaintiff  could  not  maintain  the  action  because  the  draft  was 
indorsed  to  its  cashier  instead  of  to  itself.  But  it  was  held 
to  be  the  settled  law  of  this  state,  contrary  to  the  general 
commercial  law,  that  an  action  upon  a  promissory  note  or  a 
draft  can  be  maintained  in  the  name  of  the  party  beneficially 
interested,  when  the  instrument  is  in  terms  made  payable 
or  indorsed  to  his  agent  as  treasurer,  cashier,  and  the  like. 
We  hold,  therefore,  that  this  action  is  maintainable  in  the 
name  of  the  plaintiff,  who  is  the  party  beneficially  interested, 
and,  indeed,  the  only  party  that  can  sue,  for  "Berwick 
Hotel"  is  not  a  legal  entity,  but  only  a  name  by  which  the 
plaintiff's  hostelry  is  designated. 

^'^'^  It  is  further  objected  that  general  assumpsit  wnll  not 
lie,  but  that  the  plaintiff  should  have  declared  specially. 
This  question  was  not  raised  on  trial,  and  therefore  cannot 
be  raised  here,  unless  it  is  involved  in  the  judgment,  which 
was  rendered  on  agreed  facts,  and  to  the  rendition  of  which 
the  only  exception  in  the  case  was  taken.  But  the  question 
is  not  involved  in  the  judgment,  for  its  decision  was  not 
necessary  to  the  validity  of  the  judgment,  and  therefore  the 
exception  to  the  judgment  does  not  raise  the  question : 
Farrant  v.  Bates,  60  Vt.  37,  11  Atl.  693;  In  re  Hall's  Estate, 
70  Vt.  458,  41  Atl.  508;  Baker  v.  Sherman,  73  Vt.  26,  50 
Atl.  633.  The  objection  is  one  that  could  be  waived,  and 
was  waived  by  not  being  made  on  trial,  for  it  did  not  go  to 
the  jurisdiction,  but  only  to  a  matter  of  pleading  and  pro- 
cedure. Even  objections  to  the  form  of  action  are  waived 
if  not  made  on  trial:  Bliss  v.  Allard,  49  Vt.  350.  And  see 
Hammond  v.  Wilder,  25  Vt.  342 ;  Chaffee  v.  Hooper,  54  Vt. 
513.  Bickford  v.  Gibbs,  8  Cush.  154,  was  assumpsit  against 
guarantors  of  a  note  who  were  sued  as  makers.  It  was  ob- 
jected above  for  the  first  time  that  the  guaranty  should  have 
been  specially  declared  upon.  But  it  was  held  that  the 
objection  came  too  late,  and  the  plaintiff  had  judgment. 

As  to  the  merits  of  the  case :  It  is  agreed  that  Scott  had  no 
authority  to  draw  the  draft  in  suit  on  the  defendant,  unless 
its  acceptance  of  the  three  prior  drafts  was,  in  law,  an  im- 
plied authority,  and  we  think  it  was,  for  it  appears  that 
those  drafts  were  drawn  without  authority,  and  their  pay- 


1108  138  American  State  Reports.  [Vermont, 

ment  was  virtually  holding  Scott  out  to  the  plaintiff  and 
accrediting  him  as  having  authority  to  draw  the  draft  in 
suit.  It  was  an  approval  of  a  series  of  like  prior  acts  that 
well  might  have  induced  the  plaintiff  to  believe  that  such 
authority  existed,  and  to  take  the  draft  on  the  faith  of  it ; 
and  that  he  was  thus  induced,  and  did  thus  take  the  draft, 
is  not  questioned  in  argument  except  as  hereinafter  stated. 

If  the  defendant,  after  having  accepted  and  paid  the  third 
draft,  did  not  want  to  be  bound  by  a  fourth,  it  should  have 
notified  the  plaintiff  to  that  effect;  and  as  it  did  not,  it  is  to 
be  taken  as  assenting  thereto.  This  is  the  doctrine  of  Keves 
&  Co.  V.  Union  Pacific  Tea  Co.,  81  Vt.  420,  71  Atl.  201,  and 
it  is  applicable  here. 

But  the  defendant  says  that  it  was  the  duty  of  the  plain- 
tiff to  ascertain  the  extent  of  Scott's  authority,  and  not 
having  done  it,  he  took  the  draft  at  his  peril.  But  that  prin- 
ciple does  not  '^^^  appl.v  here,  for  the  defendant  is  estopped 
by  its  acts  and  culpable  silence  to  deny  the  authority : 
Locklin  v.  Davis,  71  Vt.  321,  -15  Atl.  224.  There  the  plaintiff 
was  takep  to  have  intended  the  natural  consequence  of  her 
silence,  on  the  ground  that  if  one  by  words,  conduct,  or 
culpable  silence,  though  not  intending  to  defraud,  leads  an- 
other who  acts  prudently,  to  believe  that  a  certain  state  of 
things  exists,  and  who  acts  upon  that  belief,  he  is  estopped 
to  deny  the  existence  of  that  state  of  things  if  the  other 
party  would  be  prejudiced  thereby;  for  such  a  denial  would 
be  a  breach  of  good  faith,  and  therefore  fraudulent. 

But  the  defendant  says  that  in  order  to  an  estoppel  it 
must  have  admitted  funds  in  its  hands,  or  other  obligation 
to  accept,  upon  which  the  plaintiff  relied,  not  knowing  the 
truth ;  but  as  there  was  no  such  admission,  the  plaintiff  could 
have  relied  on  no  such,  and  therefore  no  estoppel.  But  the 
defendant's  conduct  and  silence  amounted  to  an  admission 
of  authority  in  Scott  to  draw,  and  that  was  an  admission  of 
an  ol)ligation  to  accept. 

The  defendant  further  says  that  an  occasional  recognition 
of  paper  drawn  as  here  is  not  enough,  and  refers  to  Bank 
of  Deer  Lodge  v.  Hope  Min.  Co.,  3  Mont.  146,  35  Am.  Rep. 
458,  as  showing  that  one  instance  is  not  enough;  and"  the 
court  does  so  hold,  but  on  the  ground  that  no  inference  of 
original  authority  could  be  drawn  from  one  ratification,  be- 
cause such  ratification  did  not  operate  as  presumptive  evi- 
dence of  prior  authority,  but  only  as  a  ratification  of  the 
unauthorized  act.  But  the  court  said  that  if  there  had  been 
repeated  acts  like  the  one  in  dispute,  that  the  defendant  had 
ratified,  the  plaintiff  could  have  inferred  authority  to  draw 
the  bill.  In  support  of  its  holding  that  no  inference  could 
he  drawn  from  one  instance,  the  court  referred  to  Commer- 
cial Bank  v.  Warren,  15  N.  Y.  577,     But  that  case  does  not 
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hold  that.  Tliere  it  wa.s  contended  that  the  ratification  oper- 
ated merely  as  presumptive  evidence  of  prior  authority. 
I?ut  the  court  said  that  its  operation  was  not  confined  to 
that,  but  worked,  per  se,  a  confirmation  of  the  act. 

In  further  support  of  its  holding,  the  court  referred  to 
Cook  V.  Baldwin,  120  Mass.  317,  21  Am.  Rep.  517,  as  show- 
ing that  part  payment  of  a  bill  of  exchange  is  not  such  a 
recognition  by  the  drawee  as  will  bind  him  to  pa}^  the  rest. 
And  that  was  the  holding.  But  the  court  said  that  such 
payment  might  have  been  accompanied  by  a  positive  refusal 
to  pay  more;  that  no  indorsement  ^*^  of  the  payment  was 
made  by  the  drawee,  and  the  fact  that  he  made  the  payment 
was  simply  to  be  taken  in  connection  with  other  evidence 
in  determining  whether  he  recognized  the  bill  as  one  ac- 
cepted by  him  and  which  he  was  bound  to  pay. 

Paige  V.  Stone,  10  Met.  160.  43  Am.  Dec.  420,  is  also  re- 
ferred to  by  the  defendant  as  showing  that  the  recognition 
of  two  notes  is  not  enough.  There,  two  prior  instances  of 
recognition  were  relied  upon.  In  one,  only  one  of  the  de- 
fendants assented,  and  the  court  said  that  his  assent  could 
not  bind  the  other  without  further  evidence.  In  the  other, 
the  note  was  small,  and  was  settled  after  suit  brought,  but 
whether  the  defendants  had  previously  assented  to  it  did 
not  appear. 

Jackson  v.  National  Bank,  92  Tenn.  154,  36  Am.  St.  Rep. 
81.  20  S.  W.  802,  18  L.  R.  A.  663.  to  which  reference  is 
made,  is  not  much  in  point,  for  the  gist  of  the  holding  there 
is  that  a  commercial  traveler,  employed  to  sell  and  take 
orders  for  goods,  to  collect  accounts,  and  to  receive  money 
and  checks  payable  to  the  order  of  his  principal,  is  not,  by 
implication,  autliorized  to  indorse  the  checks  in  the  name  of 
his  principal. 

Mr.  Wigmore  says  that  when  a  general  authority  to  do  an 
act  is  alleged,  and  the  plaintiff  relies  on  the  defendant's  hav- 
ing held  out  a  third  person  as  his  agent,  other  instances  of 
the  plaintiff's  having  treated  the  person  as  agent  for  such 
an  act  have  always  been  receivable  to  show  a  general  hold- 
ing out  of  that  person  as  agent.  The  principle  of  the  rule 
is,  he  says,  that  the  instances  must  be  numerous  enough,  and 
have  occurred  under  conditions  so  similar  as  to  indicate  a 
system,  plan  or  habit  of  doing  that  particular  thing  under 
similar  circumstances;  and  that  the  only  question  in  ad- 
ministering the  rule  is.  whether  the  instances  produced 
have  anj'  real  probative  value  to  show  such  system,  plan  or 
habit:  1  Wigmore  on  Evidence,  sec.  377. 

Now,  a  general  authority  to  do  an  act  is,  as  said  in  1 
American  Leading  Cases,  fourth  edition,  568,  on  the  author- 
ity of  Lord  Ellenborough  iti  Whitehead  v.  Tuckett,  15  East, 
400,  408,  an  implied  authority  tlerived  from  a  course  of  deal- 
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ing,  or  from  a  number  of  acts  of  a  particular  kind  author- 
ized or  assented  to.  And  such  an  authority,  it  is  said, 
enables  the  ajrent  to  bind  his  principal,  Avithout  orders,  in 
dealing  with  those  who  have  no  notice  of  the  want  of  lawful 
power  in  the  agent,  and  who  act  without  collusion.  This 
principle  is  illustrated  by  many  cases  there  referred  to,  and 
among  them  is  Munn  v.  Commission  Co.,  15  Johns.  44,  8  Am. 
Dec.  219,  There  an  ^'^^  agent  of  a  company  was  authorized 
to  make  advances  of  money  on  goods  consigned  or  de- 
posited, but  in  that  case  he  had  accepted  a  bill  for  accom- 
modation on  a  promise  to  consign  rum.  But  it  was  proved 
that  the  agent  had  accepted  a  number  of  bills  in  the  same 
manner  as  the  one  in  question,  which  were  regularly  paid 
by  the  company;  and  the  court  said  that  though  it  appeared 
by  the  by-laws  of  the  company  that  the  agent  had  no 
authority  to  accept  bills  on  an  expected  delivery  of  goods, 
yet  it  was  proved  that  he  was  the  general  agent  of  the 
defendants,  and  was  in  the  habit  of  accepting  bills  that  the 
company  afterward  paid  under  like  circumstances,  and 
therefore  it  held,  on  the  distinction  between  a  general  and 
a  special  agency,  that  the  company  was  bound  by  the  ac- 
ceptance. So  a  general  authority  may  be  inferred  from 
payment,  with  knowledge,  of  notes  to  which  the  paj'er's 
name  was  forged :  Weed  v.  Carpenter,  4  Wend.  219. 

In  Barber  v.  Gingell.  3  Esp.  60,  the  defendant  proved  the 
bill  to  be  a  forgery.  The  plaintiff  then  proved  that  the  de- 
fendant had  been  connected  with  the  drawer  in  business, 
and  had  in  fact  paid  several  bills  drawn  as  the  one  in  suit 
was,  and  to  which  the  drawer,  as  was  supposed,  had  Avritten 
the  acceptance  in  the  defendant's  name.  Lord  Kenyon 
ruled  that  this  was  an  answer  to  the  defense  of  forgery ;  for 
tliough  the  defendant  might  not  have  accepted  the  bill,  he 
had  adopted  the  acceptance,  and  thereby  bound  himself  to 
pay.  In  Courteen  v.  Touse,  1  Camp.  43,  the  proof  was  that 
one  Butler  signed  the  defendant's  name  to  the  policy,  and 
had  often  done  that,  but  the  witness  had  not  seen  any 
general  power  of  attorney  from  the  defendant  to  Butler; 
nor  did  he  know  that  the  defendant  had  given  Butler 
authority  to  sign  this  particular  policy;  nor  was  he  aware 
of  any  instance  in  which  the  defendant  had  paid  a  loss  on  a 
])olicy  so  signed.  Lord  Ellenborough  held  that  the  proof  of 
a  gene  V  must  be  carried  further. 

In  Lytic  V.  Bank  of  Dothan,  121  Ala.  215,  26  South.  6.  the 
giving  of  other  notes  by  the  alleged  agent,  and  the  defend- 
ant's subsequent  recognition  of  their  validity,  were  ad- 
mitted. So  in  Stevenson  v.  Hoy,  43  Pa.  191.  it  was  held  that 
a  general  agency  to  transact  business  for  the  principal  was 
not  admissible  in  an  action  against  him  on  a  guaranty,  for 
the  act  of  the  agent  in  signing  it  was  not  within  the  scope 
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of  his  authority,  but  said  that  proof  that  similar  guaranties 
had  been  made  by  the  agent  and  ratified  or  previously 
authorized  by  the  defendant  would  have  been  admissible. 
In  ^'*''  Bryan  v.  Jackson,  4  Conn.  288,  a  single  payment 
without  disapprobation  for  what  a  servant  bought  on  the 
credit  of  his  master  was  held  to  be  equivalent  to  a  direction 
to  trust  him  in  future:  Story  on  Agency,  6th  ed.,  sec.  56; 
2  Greenleaf  on  Evidence,  16tli  ed.,  sec.  65. 

Evidence  that  the  defendant's  son,  a  minor,  had  in  three 
or  four  instances  signed  for  his  father  and  accepted  bills 
for  him  was  held  sufficient  prima  facie  evidence  of  authority 
to  sign  a  collateral  guaranty:  Watkins  v.  Vince,  2  Stark. 
368. 

In  Gibson  v.  Hunter,  in  the  house  of  lords,  2  H.  Black. 
288,  Ilingston  drew  a  bill  on  the  plaintiffs  in  error  in  favor 
of  a  fictitious  payee  or  order,  and  indorsed  it  in  the  name 
of  the  payee.  The  defendant  in  error,  a  bona  fide  holder 
for  value,  in  .order  to  show  that  the  plaintiffs  in  error,  at 
the  time  they  accepted  the  bill,  either  knew  that  the  name 
of  the  payee  was  fictitious  or  had  given  authority  to  draw 
the  bill,  was  permitted  to  show  below  that  many  other  bills 
had  been  drawn  in  the  same  way  and  accepted  by  the  plain- 
tiff's in  error;  and  the  defendant  in  error  had  judgment. 
The  plaintiffs  in  error  objected  above  that  the  evidence  was 
not  admissible  to  prove  actual  knowledge  on  their  part;  and 
if  not  admissible  for  that  purpose,  it  could  not  be  admissible 
to  prove  general  authority  to  draw  bills  on  them  payable  to 
fictitious  persons,  inasmuch  as  a  general  authority  to  do 
certain  acts,  when  no  actual  authority  is  shown,  can  be  in- 
ferred only  by  showing  acquiescence  of  the  person  supposed 
to  have  given  such  authority  in  other  acts  of  a  similar 
nature  done  with  his  privity  or  consent,  and  that  no  such 
acquiescence  on  their  part  was  shown.  But  it  was  held  that 
the  evidence  was  properly  received,  and  the  judgment  was 
affirmed. 

HASELTOX,  J.,  dissents  on  the  ground  that  the  defend- 
ant did  not,  by  honoring  Scott's  three  personal  drafts  at 
the  times  and  in  the  circumstances  shown,  give  him  general 
letters  of  credit;  nor  recognize  him  as  its  agent  to  disburse 
its  moneys;  nor  make  him,  nor  hold  him  out  as,  its  agent  to 
make  commercial  paper  on  which  it  would  be  liable  without 
acceptance  on  its  part. 


That  a  Bank  may  Sue  upon  a  Note  Payable  to  Its  Cashier,  it  appearing 
that  the  coiiisideration  proceeded  from  the  bank,  see  President  Com. 
Bank  v.  French,  21  Pick.  486,  32  Am.  Dec.  280.  See,  also,  note  to  Rose 
V.  Laft'an,42  Am.  Dec.  378;  Erwin  Lane  etc.  Co.  v.  Farmers'  Nat.  Bank, 
130  Ind.  246,  30  .\m.  St.  Rep.  246;  Lookout  Bank  v.  Aull,  &3  Tenn. 
645,  42  Am.  St.  Rep.  934, 
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Persons  Dealing  With  an  Agent  Having  Limited  Powers  must  generally 
inquire  as  to  the  extent  of  his  authority:  Swindell  v.  Latham,  145 
N.  C.  144,  122  Am.  St.  Rep.  430;  Cornish  v.  Woolverton,  32  Mont.  456, 
108  Am.  St.  Rep.  598.  But  the  unauthorized  execution  of  a  written 
instrument  made  by  an  agent  may  be  ratified:  Note  to  McDowell 
V.  Simpson,  27  Am.  Dec.  343.  As  to  the  effect  of  such  ratification, 
see  note  to  Atlee  v.  Bartholomew,  5  Am.  St.  Rep.  109.  The  authority 
of  an  agent  to  do  a  particular  act  in  connection  with  a  transaction 
may  be  inferred  from  proof  that  his  principal  authorized  or  ratified 
similar  acts  in  connection  with  past  transactions  intrusted  to  him 
under  similar  circumstances:  Harrison  Nat.  Bank  v.  Austin,  65  Neb. 
632,  101  Am.  St.  Rep.  639. 

As  to  the  Principal's  Liability  for  His  Agent's  Unauthorized  Acts,  see 
notes  to  St.  Louis  etc.  Ry.  Co.  v.  Bennett,  22  Am.  St.  Rep.  189;  Frank- 
lin Fire  Ins.  Co.  v.  Bradford,  88  Am.  St.  Rep.  779, 
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Accomplice,  definition  of  accomplice,  274. 

evidence  to  show  one  an  accomplice,  274. 

who  is,  general  rule  for  determining,  274. 

who  is,  principals  or  accessories  before  or  after  the  fact,  274. 

who  is,  person  feigning  crime  to  detect  others,  275. 

who  is,  person  coerced  into  committing  crime,  276. 

who  is,  person  having  belief  or  knowledge  of  crime,  276. 

who  is,  person  concealing  crime,  277. 

who  is,  person  morally  guilty,  277. 

wha  is,  person  committing  abortion,  277. 

who  is,  person  committing  adultery  or  fornication,  278. 

who  is,  person  committing  bribery,  278. 

who  is,  person  compounding  crime,  278. 

who  is,  person  committing  burglary,  279. 

who  is,  person  committing  robbery,  279. 

who  is,  person  aiding  escape  of  prisoner,  280. 

who  is,  person  gambling  or  wagering,  281. 

who  is,  person  committing  incest,  281. 

who  is,  person  committing  larceny  or  theft,  282. 

who  is,  person  receiving  stolen  goods,  282. 

who  is,  person  selling  intoxicating  liquors,  284. 

who  is,  person  committing  rape,  284. 

who  is,  person  committing  seduction,  284. 

who  is,  person  committing  unnatural  crime,  285. 
Administrators,    grounds   for   removal.     See   Executors    and   Adminis- 
trators. 
Appeal,  harmless  or  technical  errors  in  criminal  cases,  677-679. 
Arbitration,  agreements  to  arbitrate,  when  revocable,  640. 

agreements  to  arbitrate,  when  irrevocable,  642,  643. 

agreement  not  to  revoke,  effect  of,  643. 

conclusiveness  of  award,  643,  644. 

contract  not  to  revoke  submission,  effect  of,  643. 

death  of  party  or  arbitrator  as  revoking,  64G,  647. 

revocation  of  agreement  for,  after  award  is  made,  643. 

revocation  of  agreement  for,  after  submission  but  before  award, 
644. 

revocation  of  agreement  for,  before  award  is  made,  640. 

revocation  of  agreement  for,  by  death  of  party,  646. 

revocation  of  agreement  for,  by  death   or  refusal   of  arbitrators 
to  act,  647. 

revocation  of  agreement  for,  by  institution  of  suit,  648. 

revocation  of  agreement  for,  by  marriage  of  feme  sole,  647. 

revocation  of  agreement  for,  by  officer  of  corporation,  645. 
(1113) 
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Arbitration,   revocation   of   agreement   for,   effect   of   contract   not   to 

revoke,  643. 
revocation  of  agreement  for,  effect  of,  648. 

revocation  of  agreement  for,  in  case  of  statutory  submission,  645. 
revocation  of   agreement   for,   in   case   of   submission   by   rule   of 

court,  645. 
revocation  of  agreement  for,  waiver  of,  649. 
revocation  of  agreement  for,  what  constitutes,  646. 
revocation  of  agreement  for,  when  cannot  be  made,  642. 
revocation  of  agreement  for,  when  express,  646. 
revocation  of  agreement  for,  when  implied  by  operation  of  law, 

646. 
revocation  of  agreement  for,  when  may  be  made,  640. 
right  to  revoke  agreement  for,  640. 
rule  of  court,  right  to  revoke  arbitration  in  case  of  submission 

by,  645. 

Books  of  Account,  admissibility  as  evidence.     See  Evidence. 

Carriers,  regulation  of  traflBc  by  corporation  commission,  1006-1011. 
Contracts,  delivery,  necessity  and  purpose  of,  29. 
delivery,  sealed  instruments,  29. 
illiterate  person,  duty  to  have  writing  explained  before  signing, 

813. 
illiterate  person,  whether  bound  by  writing  which  he  signs,  813, 

814. 
negligence  in  signing  without  knowing  contents,  810. 
signing  by  one  who  cannot  read  and  who  does  not  know  contents, 

813. 
signing  induced  by  misrepresentation  as  to  contents,  813-817. 
signing  in  ignorance  of  contents,  whether  binds  party,  810. 
signing  in   reliance   upon   others'   statements   as   to   the   contents, 

815-817. 
signing  without  reading  by  one  who  can  read,  whether  binds  him, 
810. 
Corporation  Commission,  validity  of  regulations  affecting  railroad,  tel- 
egraph   and  telephone  companies,  1006,  10U7. 
review  of  proceedings,  1009-1011. 
Criminal  Law,  accomplices,  who  are.     See  Aceompli^os. 
technical  errors  not  ground  for  reversal,  677-679. 

Divorce,  desertion,  adultery  causing  separation,  158. 

desertion,   cessation   of   matrimonial   intercourse,   whether   consti- 
tutes, 162. 
desertion,  confinement  in  insane  asylum,  159. 
desertion,  confinement  in  prison,  159. 
desertion,  consent  of  parties  to  separation,  152. 
desertion,  continuity  of,  148. 
desertion,  cruelty  causing  separation,  156. 
desertion,  definition  of,    147. 
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Divorce,  desertion,  discretion  of  court  to  grant  decree,  165. 
desertion,  domicile,  separation  through  change  of,  160. 
desertion,  intention  of  parties,  150. 
desertion,  involuntary  separation,  159,  160. 
desertion,  facts  justifying  separation,  156,  157. 
desertion,  misconduct  causing  separation,  156-158. 
desertion,  reconciliation,  duty  to  seek,  153. 
desertion,  reconciliation,  good  faith  in  seeking,  155. 
desertion,  reconciliation,  refusal  of,  154. 
desertion,  refusal  to  live  with  or  near  relatives,  162. 
desertion,  religious  belief,  adopting  different,  165. 
desertion,  separation  by  judicial  decree,  160. 
desertion,  support,  neglect  to,  164. 
desertion,  time  of,  how  calculated,  148,  149. 
desertion,  time  pending  another  suit  for  divorce,  149. 
desertion,  what  constitutes,  147. 
desertion,  when  commences,  148. 
desertion,  whether  must  be  continuous,  148. 
desertion,  willfulness  of,  151. 

Estates  of  Decedents.     See  Executors  and  Administrators. 
Evidence,  admission  against  interest,  books  of  account  as,  474. 
books  of  account,  admissions  against  interest,  474. 
books  of  account,  advances  of  money,  admissibility  to  show,  466. 
books  of  account,  advancements  by  testator,  469. 
books  of  account,  alterations,  463. 
books  of  account,  basis  of  rule  of  admissibility,  444. 
books  of  account,  books  containing  but  one  entry,  452. 
books  of  account,  books  made  up  of  reports  of  employees,  453,  456. 
books  of  account,  business   or   occupation   of  party,   necessity   of 

charge  relating  to,  450. 
books   of  account,  business   or  occupation   to  which   must   relate, 

446. 
books  of  account,  cash  items,  admissibility  to  show,  466. 
books  of  account,  contract,  admissibility  to  show  performance  or 

nonperformance,  470. 
books  of  account,  contract,  admissibility  to  establish,  470. 
books  of  account,  corporation  books,  464,  465. 
books  of  account,  correctness,  proof  of,  448-450. 
boolis  of  accoimt,   corroboration   or   contradiction   of   other  testi- 
mony, 472. 
books  of  account,  day-books,  457. 
books  of  account,   distinction   between   those   of   corporation   and 

of  individual,  464,  4G5. 
books  of  account,  entries  must  be  in  regular  course  of  business, 

451. 
books  of  account,    entries    partly    original    and   partly    otherwise, 

455. 
books  of  account,  form  or  style  of  entries,  460-463. 
books  of  account,  general  requisites  of  admissibility,  445. 


1116  Index  to  the  Notes — Vol.  138. 

Evidence,  bonks  of  account,  history  of  rule   regarding  admissibility, 

441-444. 
books  of  account,  incomplete  or  mutilated  books,  459. 
books  of  account,  journals,  457. 
books  of  account,  lead  pencil  entries,  463. 
books  of  account,  ledgers,  457. 

books  of  account,  loans,  admissibility  to  show,  468. 
books  of  account,  lumping  charges,  461. 
books  of  account,  manner  of  proving  correctness,  448,  449. 
books  of  account,  manner  of  entering  charges,  460. 
books  of  account,  memoranda  to  refresh  memory,  475. 
books  of  account,  mutilations,  459,  463. 
books  of  account,  necessity  of  suppletory  oath,  445. 
books  of  account,  necessity  of  showing  delivery  of  goods  or  per- 
formance of  services,  446. 
books  of  account,    necessity    of    charges    being    contemporaneous 

with  transactions,  446,  447. 
books  of  account,  necessity  of  establishing  correctness,  448. 
books  of  account,    necessity    of    charge    relating    to    business    or 

occupation  of  the  party,  450. 
books  of  account,  necessity  of  charges  being  specific,  460. 
books  of  account,  negative  proposition,  admissibility  to  establish, 

469. 
books  of  account,  origin  of  rule  respecting  admissibility,  441-444. 
books  of  account,  original  entries,  necessity  of,  453. 
books  of  account,  original  entries,  what  regarded  as,  454,  455. 
books  of  account,  original  entry,  immateriality  of  form  or  name, 

455-457. 
books  of  account,  original  entry,  what  are  books  of,  455-459. 
books  of  account,   original   entry,   memoranda   of   employees,  456, 

457. 
books  of  account,  original  entry,  ledgers,  day-books,  journals  and 

other  records,  457-459. 
books  of  account,  payments,  admissibility  to  show,  466. 
books  of  account,  purposes  for  which  admissible,  465. 
books  of  account,  reluctance  to  follow  rule  of  admissibility,  442. 
books  of  account,  repudiation  of  rule  of  admissibility,  442. 
books  of  account,  res  gestae,  as  constituting  part  of,  472. 
books  of  account,    rule   of   admissibility    as   affected    by   statutes 

permitting  litigants  to  testify,  444. 
books  of  account,  statutes  affecting  admissibility,  445. 
books  of  account,  what  constitute,  460. 
books  of  account,  whether  admissibility  precludes  oral  testimony, 

445. 
books  of  account,  whether  must  have  been  kept  by  clerk,  445,  446. 
Executors  and  Administrators,  removal,  absence  from  state  as  ground 

for,  543. 
removal,  antagonism  of  interest  as  ground  for,  535. 
removal,  coexecutors,  550. 
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Executors  and  Administrators,  removal,  conflicting  property  interests 
as  ground  for,  536. 
removal,  dereliction  in  failing  to  bring  or  defend  suits,  536,  537. 
removal,  discretion  of  courts  to  order,  526. 
removal,  drunkenness  as  ground  for,  530. 
removal,  effect  of,  553. 

removal,  embezzlement  as  ground  for,  548. 
removal,  failure  to  account  as  ground  for,  533. 
removal,  failure  to  file  inventory  as  ground  for,  532. 
removal,  failure  to  give  bond  or  security,  as  ground  for,  531. 
removal,  failure  to  make  proper  inventory  as  ground  for,  533. 
removal,  fraud  as  ground  for,  548. 
removal,  grounds  for  in  general,  527. 
removal,  hostility  toward  heirs  as  ground  for,  543. 
removal,  illiteracy  as  ground  for,  530. 
removal,  improvidence  as  ground  for,  530. 
removal,  incapacity  as  ground  for,  538. 
removal,  insolvency  as  ground  for,  550. 
removal,  investments,  making  unauthorized,  546. 
removal,  loans,  making  unauthorized,  546. 
removal,  marriage  as  ground  for,  530. 
removal,  misappropriation  of  assets  as  ground  for,  540. 
removal,  misconduct  and  mismanagement  as  ground  for,  540. 
removal,  neglect  of  trust  as  ground  for,  538. 
removal,  nonresidence  as  ground  for,  543. 
removal,  only  just  or  legal  causes  justify,  526. 
removal,  only  statutory  causes  justify,  527. 
removal,  payments  improperly  made  as  ground  for,  547. 
removal,  persons  entitled  to  apply  for,  551. 
removal,  poverty  as  ground  for,  550. 

removal,  power  of  courts  to  order  independently  of  statute,  525. 
removal,  refusal  to  prosecute  suits  as  ground  for,  536. 
removal,  refusal  to  defend  suits  as  ground  for,  537. 
removal,  reluctance  of  courts  to  order,  527. 
removal,  sales,  misconduct  respecting,  544. 
removal,  slight  grounds  do  not  justify,  526. 

removal,  unauthorized  loans  and  investments  as  ground  for,  546. 
removal,  unfaithfulness  as  ground  for,  538. 
removal,  unsuitableness  as  ground  for,  534. 
removal,  want  of  understanding  as  ground  for,  530. 
removal,  waste  as  ground  for,  540. 
removal,  what  in  general  authorizes,  528. 
removal,  what  in  general  does  not  authorize,  529. 
removal,  who  may  apply  for,  551. 

Fraud,  signature  given  to  contract  in  ignorance  of  its  contents,  810- 

817. 
Frauds,  Statute  of,  agreements  not  to  be  performed  within  a  year,  590. 
agreements  dependent  upon  happening  of  contingency,  599. 
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Frauds,  Statute  of,  computation  of  period  of  performance  of  contract 
not  to  be  performed   within  year,   611. 

contingency,  agreements  depending  upon  happening  of,  599. 

contingency,  time  of  performance  of  contract  enlarged  or  abridged 
by,  606. 

contingency,  agreements  determinable  by,  607. 

employment  contracts  indefinite  as  to  time  of  performance,  597. 

employment  contracts  depending  upon  happening  of  contingency, 
600. 

indefiniteness  as  to  time  of  performance,  590. 

liability  accruing  within  year  on  ultra-year  contracts,  608. 

life  of  party,  contract  depending  upon,  601. 

marriage  promise  indefinite  as  to  time  of  performance,  598. 

partnership  contracts  indefinite  as  to  time  of  performance,  598. 

part  performance  of  agreement  not  be  performed  within  year,  609. 

performance  of  contract  delayed  beyond  year,  594. 

restraint  of  trade,  contracts  relating  to,  604. 

time  of  performance  extended  beyond  year,  593. 

time  of  performance,  contracts  not  to  be  performed  within  year, 
590. 

time  of  performance,  agreements  indefinite  as  to,  590. 

time  of  performance,  employment  contracts  indefinite  as  to,  597. 

time  of  performance,  promise  to  marry  indefinite  as  to,  598. 

time  of  performance,  partnership  contracts  indefinite  as  to,  598. 

time  of  performance,  agreements  depending  upon  happening  of 
contingency,  599. 

time  of  performance  of  contract  enlarged  or  abridged  by  con- 
tingency, 606. 

ultra-year  contracts,  liability  accruing  within  year,  608. 

year,  agreements  not  to  be  performed  within,  590. 

year,  performance  of  contract  delayed  beyond,  594. 

year,  time  of  performance  of  contract  extended  beyond,  593. 

Insurance,  acceptance  of  policy,  63-65. 

completed  contract,  what  constitutes,  38. 

completion  of  contract,  intent  of  parties,  43. 

contracts  completed  by  constructive  delivery  and  executory  con- 
tracts distinguished,  54-58. 

delivery  of  policy,  actual  manual  delivery  not  necessary,  34. 

delivery  of  policy,  agent,  delivery  to  is  sufficient,  53. 

delivery  of  policy,  effect  as  evidence  of  intent  to  complete  con- 
tract, 32. 

delivery  of  policy,  constructive  delivery  sufficient,  52. 

delivery  of  policy,  constructive  delivery,  how  shown,  52. 

delivery  of  policy,  contracts  completed  by  constructive  delivery 
and  executory  contracts   distinguished,  54-58. 

delivery  of  policy,  conditional  deliveries,  59. 

delivery  of  policy,  life  and  health,  in,  61-63. 

delivery  of  policy,  loss  before  actual  manual  delivery,  35. 
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Insurance,  delivery  of  policy,  mailing  policy,  60. 

delivery  of  policy,  manual  traduction,  whether  constitutes,  51. 
delivery  of  policy,  necessity   as  affected  by  arbitrary  provisions 

therefor,  47. 
delivery  of  policy,  necessity  in  general,  30. 

delivery  of  policy,  not  necessary  unless  made  so  by  its  terms,  47. 
delivery  of  policy,  payment  of  premium  as   condition  precedent, 

60,  61. 
delivery  of  policy,  relation  back  theory,  59. 
delivery  of  policy,  what  constitutes  in  general,  50. 
delivery  of  policy,   when   a   condition    precedent   to   its   validity, 

48-50. 
delivery  of  policy,  when  bare  nondelivery  does  not  affect  rights 

of  parties,  33. 
delivery  of  policy,  when  made  essential  by  statute,  33. 
delivery  of  policy,  when  necessary  to  complete  contract,  36. 
delivery  of  policy,  whether  contract  complete  without,  33. 
mail,  delivery  of  policy  by,  60. 
oral  contracts,  validity  of,  31,  32. 

premium,  payment  as  condition  precedent  to  delivery,  60,  61. 
writing,  whether  must  be  in,  31,  32. 
Interstate  Commerce,  regulations  of  corporation  commission  affecting, 

1006. 

Joint  Obligors,  release  of  one  as  release  of  all,  834-840. 

Railroads,  regulation  by  corporation  commission,  1006-1011, 
Release,  joint  obligors,  consent  of  all  to  release,  836. 

joint  obligors,  essential  elements  of  release,  835. 

joint  obligors,  intention  of  parties    as    governing   release,    837. 

joint  obligors,  operation  of  receipt  as  release,  836. 

joint  obligors,  release  of  one  as  release  of  all,  834. 

joint  obligors,  release  of  one,  when  not  release  of  all,  837-840. 

joint  obligors,   release   of   one   reserving   right   to   pursue   others, 
839. 

joint  obligors,  statutory  modification  of  rule  of  release,  840. 

joint  obligors,  subject  matter  of  instrument  of  release,  836. 

seals  and  their  operation  upon,  839. 

Sale,  conditional,  whether  loss  falls  on  vendee  if  goods  are  destroyed, 
903-905. 
destruction  of  property  before  price  is  paid,  903-905. 
Seals,  effect  upon  instruments  of  release,  839. 
Signature  to  Contract  given  in  ignorance  of  contents,  810-817. 
Statute  of  Frauds.     See  Frauds,  Statute  of. 

Telegraphs    and    Telephones,    regulation    by    corporation    commission, 

1008,  1009. 

Witness,  refreshing  memory  from  books  of  account,  475. 
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ACCOMPLICES, 

1.  ACCOMPLICE — Rule  for  Determining  Who  Is. — A  general  rule 
for  determining  whether  a  witness  was  an  accomplice  in  a  crime  is 
to  determine  whetlier  he  conld  be  indicted  and  convicted  of  the  same 
oflFense.     (Iowa)      State  v.  Duff,  269. 

2.  ACCOMPLICE. — A  Prisoner  is  not  an  Accomplice  of  a  Person 
outside  the  jail  who  assists  him  to  escape.     (Iowa)     State  ▼.  Duff,  269. 

Note. 

Accomplice,  definition  of  accomplice,  274. 

evidence  to  show  one  an  accomplice,  274. 
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s,  general  rule  for  determining,  274. 

s,  principals  or  accessories  before  or  after  the  fact,  274, 

s,  person  feigning  crime  to  detect  others,  27-5. 

s,  person  coerced   into   committing  crime,  276. 

s,  person  having  belief  or  knowledge  of  crime,  276. 

s,  person  concealing  crime,  277. 

s,  person  morally  guilty,  277. 

s,  person  committing  abortion,  277. 

s,  person  committing  adultery  or  fornication,  278, 

s,  person  committing  bribery,  278. 

s,  person  compounding  crime,  278. 

s,  person  committing  burglary,  279. 

s,  person  committing  robbery,  279. 

s,  person  aiding  escape  of  prisoner,  280. 

s,  person  gambling  or  wagering,  281. 

s,  person  committing  incest,  281. 

s,  person  committing  larceny  or  theft,  282. 

s,  person  receiving  stolen  goods,  282. 

s,  person   selling  intoxicating  liquors,  284. 

s,  person  committing  rape,  284. 

s,  person  committing  seduction,  284. 

s,  person  committing  unnatural  crime,  285. 


ACCORD  AND  SATISFACTION. 
ACCORD  AND  SATISFACTION— Assumption  of  Debt.— Where 

an  insurance  agent  settles  a  debt  by  issuing  a  fire  insurance  policy 
to  his  creditor  and  paying  the  premium  thereon,  but  subsequently  the 
policy  is  canceled  and  he  credited  with  the  unearned  premium,  to 
that  extent  he  fails  to  pay  his  indebtedness,  and  a  judgment  may  go 
against  him  for  that  amount  with  interest  from  the  date  of  the  re- 
turn of  the  premium.     (Ala.)      Stephenson  v.  Allison,  26. 


ACCOUNTING. 

1.  ACCOUNTING — Money  Judgment — Jurisdiction  of  Equity.— 
It  is  within  the  scope  of  equity  jurisdiction  to  cause  an  accounting  to 
be  made  under  some  circumstances,  and  to  render  judgment  for  Lhe 
balance  ascertained.  But  the  money  judgment  is  to  follow  the  ac- 
counting; and  if  the  conditions  surrounding  the  case  are  such  as  to 
put  the  accounting  beyond  the  reach  of  the  court,  it  has  no  jurisdic- 
tion to  render  a  money  judgment.      (Mo.)      State  v.  Denton,  417. 

2.  ACCOUNTING — Jurisdiction  of  Equity — Prohibition. — Ordi- 
narily,  an   error  committed   in   rendering  a  money   judgment   may   be 
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1122  Index— Vol.  138. 

corrected  on  appeal,  but  if  the  accounting  that  must  be  had  before 
the  balance  can  be  ascertained  is  of  a  character  which  the  court  has 
no  power  to  make,  and  would  involve  the  destruction  of  rights  that 
could  not  be  restored,  the  remedy  by  appeal  is  inadequate,  and  pro- 
hibition  lies.     (Mo.)     State  v.   Denton,  417. 

ACTIONS. 

1.  ACTION — Divisibility  of  Action  for  Tort. — An  action  for  a 
tort,  or  based  upon  a  w^rongful  act,  is  single  and  indivisible,  and  gives 
rise  to  but  one  liability.  (Okl.)  Kansas  City  etc.  Ry.  Co.  T.  Shutt, 
870. 

2.  ACTION — Eflfect  of  Striking  Out  Part  of  Items. — ^Wher©  some 
of  the  items  of  an  account  sued  upon  are  stricken  out  by  authority  of 
the  plaintiff,  no  further  action  can  ever  be  maintained  for  their  re- 
covery.    (Me.)     Pomeroy  v.   Prescott,   347. 

3.  ACTION— Splitting  Entire  Claim  into  Several  Causes. — A  claim 
which  is  in  its  nature  entire  cannot  be  split  up  into  several  causes 
of  action;  and  if  suit  is  brought  for  a  part  only  of  the  items  con- 
stituting an  entire  claim,  recovery  for  that  part  will  bar  recovery  in 
any  subsequent  suit  for  the  residue  or  any  other  items  of  the  same 
demand.     (Me.)     Pomeroy  v.  Prescott,  347. 

ADJOINING  OWNERS. 
ADJOINING  OWNERS— Regard  for  Rights  of  Each  Other.- 
While  one  is  entitled  to  enjoy  his  property  in  the  pursuit  of  a  lawful 
business,  still  he  must  conduct  it  with  due  regard  to  the  rights  of 
surrounding  property  owners.  When  it  creates  conditions  which  ren- 
der the  enjoyment  of  surrounding  properties  impossible,  equity  will 
restrain  the  persistent  pursuit  of  the  injury.  (N.  J.  Eq.)  Reilley  v. 
Curley,  510. 

Note. 

Administrators,   grounds   for   removal.     See   Executors   and   Adminis- 
trators. 

ADOPTION. 

1.  ADOPTION — ^Whether  Accomplished  by  One  Spouse  Alone. — 
There  is  no  such  thing  in  Massachusetts  as  an  adoption  by  one  spouse 
alone,  if  both  are  living  at  the  time  of  the  adoption.  (Mass.)  Davis 
V.  McGraw,   398. 

2.  ADOPTION — Necessity  of  Both  Spouses  Joining  Petition. — In 
order  that  the  probate  court  may  have  jurisdiction  to  act  in  adop- 
tion proceedings,  it  is  necessary,  where  husband  and  wife  are  both 
living  and  each  is  competent  to  join  in  the  petition,  that  both  should 
sign  it.     (Mass.)     Davis  v.  McGraw,  398. 

3.  ADOPTION — Failure  of  Wife  to  Join  in  Petition. — Where  the 
wife  of  the  petitioner  in  adoption  proceedings  is  living  and  compe- 
tent, her  joinder  in  the  petition  is  a  condition  precedent  to  the  power 
of  the  court  to  consider  the  case,  and  if  she  does  not  so  join,  the 
decree  of  adoption   is  void.      (Mass.)      Davis  v.   McGraw,  398. 

4.  ILLEGITIMATES — Adoption — Necessity  of  Consent  of  Mother. 
Under  section  4900,  Compiled  Laws  of  Oklahoma  of  1909,  the  mother 
of  an  illegitimate,  unmarried  minor  child  is  entitled  to  its  custody, 
service,  and  earnings,  and  under  section  4919,  such  child  cannot  be 
adopted  without  her  consent,  if  she  be  living  and  has  not  forfeited  her 
rights  therein,  and  an  adoption  sought  to  be  made  without  her  consent 
Is  not  valid  as  to  her,  notwithstanding  the  consent  of  the  father  of 
the  child,  who,  acting  under  section  49.^1,  had  jiroviously  received  the 
child  into  his  home  and  in  a  lawful  manner  effected  its  legitimation. 
(Okl.)      Allison   v.  Bryan,  988. 

8ee  Wills,  20. 
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affidavit. 

1.  AFFIDAVIT— Validity  Where  Notary  is  Affiant's  Attorney. — 
An  aflidavit  filed  in  a  case,  executed  before  a  notary  public  who  is 
attorney  of  record  appearing  for  the  party  offering  the  same,  is  void- 
able, and  on  being  assailed  for  this  reason,  in  the  absence  of  a  re- 
quest for  amendment,  where  such  a  course  is  permissible,  should  be 
held  void.      (Okl.)      Shanholtzer  v.  Thompson,  877. 

2.  AFFIDAVIT— Necessity  of  Stating  Facts  Positively.— An  affi- 
davit to  be  used  as  evitlence  should  state  facts  positively,  and  not 
merely  upon  belief.     (Olci.)     Shanholtzer  v.  Thompson,  877. 

AGENCY. 

See  Principal  and  Agent. 

ANIMALS. 

1.  DOGS — Law  Providing  for  Summary  Destruction. — Wliile  dogs 
are  recognized  by  the  law  as  a  species  of  property,  they  belong  to 
that  class  of  property  which  is  within  the  domain  of  the  police  power, 
and  the  legislature  may  provide  for  their  destruction  in  a  summary 
way,  without  judicial  proceedings.      (Vt.)      McDerment  v.  Taft,  108i5. 

9^  DOGS— Nonliability  for  Killing.— There  is  no  liability  for 
shooting  foxhounds,  found  attacking  a  wild  deer,  if,  though  licensed, 
they  have  no  collars  on,  where  the  statute  j)rovides  that  the  owner 
of  a  dog  shall  cause  it  to  be  licensed  and  to  wear  a  collar  distinctly 
marked  with  the  name  of  the  owner  or  keeper,  and  authorizes  any 
person  to  kill  dogs  not  licensed  and  collared,  whenever  and  wherever 
found.     (Vt.)     McDerment  v.  Taft,   1083. 

3.  DOGS — Motive  in  Killing  not  Material. — If  a  person  is  author- 
ized by  statute  to  kill  an  uneollared  dog,  his  motive  in  killing  it  is 
immaterial  as  affecting  his  liability  therefor.  (Vt.)  McDerment  v. 
Taft,  1083. 

See    Bailment,   2. 

APARTMENT    HOUSE. 

See  Landlord  and  Tenant,  6-8. 

APPEAL  AND  ERROR. 

Appellate  Practice  in  General. 

1.  APPEAL — Supersedeas  or  Stay  of  Judgment. — In  cases  where 
the  statute  makes  no  provision  for  a  supersedeas  or  a  stay  of  the 
judgment  or  final  order  as  a  matter  of  right,  the  trial  court  may,  in 
the  exercise  of  its  discretion,  allow  a  supersedeas  or  stay  on  such 
terms  as  it  may  prescribe  for  the  protection  of  the  parties,  pending 
an  appeal  to  the  appellate  court,  following  In  re  Epley,  10  Okl.  031, 
04   Pac.   18.      (Okl.)      Palmer   v.  Harris,  822. 

2.  APPEAL — Failure  of  Defendant  in  Error  to  File  Brief. — Where 
plaintiff  in  error  has  completed  his  record  and  filed  it  in  this  court, 
and  has  served  and  filed  a  brief  in  compliance  with  the  rules  of  the 
court,  and  defendant  in  error  has  neither  filed  a  brief  nor  offered 
any  excuse  for  such  failure,  the  court  is  not  required  to  search  the 
record  to  find  some  theory  upon  which  the  judgment  may  be  sus- 
tained, and,  where  the  brief  filed  appears  reasonably  to  sustain  the 
assignments  of  error,  the  court  may  reverse  the  judgment  in  accord- 
ance with  the  praver  of  the  petition  of  plaintiff  in  error.  (Okl.) 
School    District  No"^,   39   v.  Shelton,  002. 

3.  APPEAL  AND  ERROR — Rendering  of  Final  Judgment.— 
Where   the   dcc-laration    duvs   not    entitle   the    jjlaintiff   to   recover,   and 
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the  suit  cannot  be  maintained  on  any  declaration  which  may  be  filed 
in  amendment,  final  judgment  will  be  rendered  in  the  appellate  court. 
(Vt.)     Derosia  v.  Ferland,  1092. 

Exceptions   and  Assignment  of  Error — Waiver. 

4.  APPEAL — ^Assignment  of  Errors. — It  is  not  Sufficient  merely 
to  repeat  an  assignment  of  error  and  submit  that  error  was  com- 
mitted by  the  trial  court.  Unless  the  error  complained  of  is  so 
glaring  or  patent  that  no  argument  is  needed  to  demonstrate  it, 
counsel  must  call  the  attention  of  the  appellate  court  to  the  specific 
points  upon  which  he  relies  to  show  error,  otherwise  such  assignment 
will   be  treated   as  abandoned.     (Fla.)     Tillman   v.   State,   100. 

5.  APPEAL. — An  Exception  is  not  in  Proper  Form  where  it  does 
not  contain  within  itself  the  profiosition  of  law  to  be  reviewed. 
(S.  C.)     McCallum  v.  Grier,  1037. 

6.  APPEAL. — Exceptions  to  the  Refusal  to  Direct  a  Verdict  for 
the  defendant  raise  the  same  question  as  to  the  sutliciency  of  the  evi- 
dence to  sustain  a  verdict  for  the  plaintiff  as  would  be  raised  by  the 
usual  motion  for  a  new  trial,  except  as  to  the  amount  of  damages 
(Me.)     Ouellette  v.   Grand  Trunk  Ry.  Co.,  340. 

7.  APPEAL. — An  Objection  to  Evidence,  if  it  does  not  appear  in 
the  record,  does  not  require  consideration  on  appeal.  (Iowa)  State 
V.  Duff,  269. 

8.  APPEAL — Specification  of  Error. — When  the  Settled  State- 
ment of  case  in  an  action  properly  triable  to  a  jury  contains  no  proper 
specifications  of  errors  as  required  by  Revised  Codes  of  1905,  section 
7058,  the  same  must  be  disregarded  by  this  court,  as  said  section  ex- 
pressly provides  that:  "If  no  such  specification  is  made,  the  statement 
shall  be  disregarded  on  motion  for  a  new  trial,  and  on  appeal."  No 
proper  specification  being  found  in  the  settled  statement  in  this  case, 
this  court  is  restricted  to  a  review  of  such  errors,  if  any,  as  appear 
upon  the  face  of  the  judgment-roll  proper.  (N.  D.)  State  v.  School 
District  No.  50,  787. 

9.  APPEAL. — A  Question  not  Raised  on  the  Trial  cannot  be 
raised  on  appeal  unless  it  is  involved  in  the  judgment.  (Vt.)  Vali- 
quette  v.  Clark  Bros.  Coal  Min.  Co.,  1104. 

10.  APPEAL. — An  Exception  to  a  Judgment  Does  not  Raise,  for 
consideration  in  the  appellate  court,  a  question  the  decision  of  which 
was  not  necessary  to  the  validity  of  the  judgment  and  which  is  there- 
fore not  involved  in  the  judgment.  (Vt.)  Valiquette  v.  Clark  Bros. 
Coal  Min.  Co.,   1104. 

11.  APPEAL — Waiver  of  Objections. — An  Objection  that  the  plain- 
tiff should  have  declared  specially  is  waived  if  not  made  on  the  trial, 
as  it  does  not  go  to  the  jurisdiction,  but  only  to  a  matter  of  pleading 
and  procedure.  Even  objections  to  the  form  of  action  are  waived  if 
not  made  on  the  trial.  (Vt.)  Valiquette  v.  Clark  Bros.  Coal  Min. 
Co.,  1104. 

12.  APPEAL — Failure  to  Urge  Error — Waiver. — It  is  essential  that 
all  points  upon  which  counsel  rely  for  a  reversal  of  a  cause  be  made 
in  the  brief  and  j)roper!y  made;  if  not  so  made  they  are  waived.  It 
is  not  enough  to  assert  in  general  terms  that  a  ruling  of  the  trial  court 
is  wrong;  a  fair  effort  must  be  made  to  prove  that  it  is  wrong,  or  tlie 
point  will  not  be  considered  as  having  been  made.  (Okl.)  Allison 
V.   Bryan.  988. 

13.  APPEAL — Misjoinder  of  Parties  or  Causes  of  Action. — The 
question  of  niisjoinder  of  parties,  or  of  causes  of  action,  or  of  defect 
of  parties,  must  be  proi)erly  taken  advantage  of  in  apt  time  in  tht* 
trial  court,  or  the  same  will  be  treated  as  waived  in  the  supn  iiie 
court.      (Okl.)      Kansas  City  etc.  Ry.  Co.  v.  Shutt,  870. 
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Case-made — Service  and  Notice. 

14.  APPEAL — Parties — Service  of  Case-made. — An  action  brought 
^y  -T-  against  B.  &  R.,  contractors, -for  material  furnislied  in  the  i-on- 
struction  of  buildings  on  lots  of  B.,  C.  &  M.  for  judgment  in  a  certain 
sum,  and  also  to  enforce  a  mechanic's  lien  for  that  amount  upon  said 
building  and  lots,  B.  &  R.  having  defaulted  after  service,  and  judg- 
ment being  rendered  against  them  for  the  amount  sued  for,  and  in 
favor  of  B.,  C.  &  M.  as  to  the  lien,  on  appeal  to  this  court  by  J.  with- 
out making  B.  &  R.  parties  thereto,  held,  that  B.  &  R.  could  not  be 
affected  or  their  rights  prejudiced  thereby,  and  that  they  were  un- 
necessary parties.  It  being  unnecessary  to  join  certain  parties  in  a 
proceeding  in  error  to  this  court,  it  is  not  essential  that  the  case-made 
be  served  upon  them.     (Okl.)     Jones  v.  Balsley,  921. 

15.  APPEAL — Statement  of  Case-made — Notice. — Where  it  is  un- 
necessary to  join  certain  parties  on  appeal  in  a  proceeding  in  error  to 
the  supreme  court,  it  is  not  essential  that  they  have  notice  of  the 
time  and  place  of  the  presentation  of  the  case-made  for  settlement. 
(Okl.)     Jones  v.   Balsley,  921. 

16.  APPEAL — Manner  of  Service  of  Case-made. — There  being  no 
mode  of  service  of  the  case-made  prescribed  by  statute,  if  the  opposite 
party  or  his  attorney  of  record  actually  receive  such  case-made  within 
the  given  time,  it  is  immaterial  whether  it  be  by  mail,  express,  or 
otherwise,  it  being  admitted  that  he  actually  received  the  same  withia 
such  time.     (Okl.)     Jones  v.  Balsley,  921. 

Eeview  and  Reversal 

17.  APPEAL — Finding  Based  on  Conflicting  Evidence. — When 
there  is  a  substantial  conflict  in  the  evidence  upon  which  any  finding 
of  fact  is  based,  such  finding  will  not  be  reversed  on  appeal.  (Idaho) 
Flynn   Group  Min.    Co.   v.   Murphy,   201. 

18.  APPEAL. — Upon  Writ  of  Error  to  an  Order  Granting  New 
Trial,  the  only  questions  to  be  considered  are  those  involved  in  such 
order.     (Fla.)     Owens  v.  Wilson,  117. 

19.  APPEAL — Request  for  Direct  Verdict — Review, — Where  both 
parties,  at  the  close  of  the  evidence,  request  a  peremj)tory  instruction, 
and  a  verdict  is  directed  in  favor  of  plaintiff,  the  action  of  the  trial 
court  in  declining  to  submit  issues  of  fact  to  the  jury  presents  no 
question  for  review  in  the  appellate  court.  (Neb.)  Henton  v.  Sov- 
ereign Camp  of  Woodmen  of  World,  500. 

20.  APPEAL. — Questions  of  Fact  upon  Conflicting  Evidence  are  to 

be  decided  by  the  jury  in"  actions  at  law,  and  their  finding  will  not  be 
set  aside  on  the  ground  of  the  want  of  evidence  to  support  it  unless 
it  appears  that  the  verdict  is  manifestly  wrong.  (Neb.)  Sheridan 
Coal  Co.   v.  C.  W^  Hull   Co.,  435. 

21.  APPEAL — Review  of  Conflicting  Testimony. — An  appellate 
court,  where  there  is  substantial  testimony  supporting  the  verdict 
as  returned  by  the  jury,  will  not  disturb  such  finding  on  the  ground 
that  there  may  be  some  conflict  in  the  testimony  from  which  the  final 
conclusions  of  the  jury  were  reached.      (Mo.)      State  v.  Mitchell,  425. 

22.  APPEAL — Review  of  Conflicting  Evidence. — When  contro- 
verted questions  of  fact  are  submitted  to  a  jury,  and  the  evidence 
adduced  is  conflicting  and  contradictory,  but  there  is  competent  evi- 
dence reasonably  tending  to  support  every  material  allegation  neces- 
sary to  uphold  the  verdict,  and  the  trial  court  approves  tlie  verdict 
and  renders  judgment  in  accordance  therewith,  and  a  new  trial  is 
refused,  this  court  will  not  disturb  the  verdict  of  the  jury  and  the 
jiulc;iiient  of  the  court  on  the  weight  of  such  conflicting  evidence. 
(Old.)      McMaster  v.  City   rsatioiia]  Uank,  831. 
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23.  APPEAL— Eight  Ruling  on  Wrong  Ground. — Tlie  appellnte 
court  ■will  not  dibturb  a  ruling  based  on  a  wrong  ground  if  it  can 
be   sustained   on   any  ground.     (Vt.)     Fairbanks   v.   Stowe,   1074. 

24.  APPEAL. — A  Correct  Ruling  will  not  be  Reversed  on  appeal, 
though  the  reason  for  it  is  erroneous  or  unsound.  (S.  C.)  First  Nat. 
Bank  v.  Badham,   1043. 

Note. 

Appeal,  harmless  or  technical  errors  in  criminal  cases,  677-679. 

ARBITRATION. 

1.  ARBITRATION — Revocation  of  Submission  Without  Notice. — 
While  a  submission  to  arbitration  may  be  revoked  by  any  party 
thereto  at  any  time  before  the  award  is  made,  an  express  revocation 
of  the  submission  is  not  complete  until  notice  is  given  to  the  arbi- 
trators.     (N.   C.)     Williams  v.  Branning  Mfg.  Co.,  637. 

2.  ARBITRATION — Revocation  by  Bringing  Suit. — If  matters  in 
dispute  have  been  submitted  to  arbitration,  and  suit  is  brought  for 
the  subject  matter  thereof,  the  defendant  has  no  legal  notice  of  the 
cause  of  action  until  a  complaint  is  filed.  The  mere  issuance  of  a 
summons  before  award  does  not  invalidate  an  award  made  before 
the  filing  of  the  complaint  or  the  giving  of  a  bill  of  particulars. 
(N.   C.)      Williams   v.   Branning  Mfg.   Co.,   637. 

3.  ARBITRATION — Conclusiveness  of  Award. — A  valid  award 
operates  as  a  final  and  conclusive  judgment,  as  between  the  parties 
to  the  submission,  or  within  the  jurisdiction  of  the  arbitrators,  re- 
specting all  matters  determined  and  disposed  of  by  it.  (N.  C.)  Will- 
iams v.  Branning  Mfg.  Co.,  637. 

Note. 

Arbitration,  agreements  to  arbitrate,  when  revocable,  640. 
agreements  to  arbitrate,  when  irrevocable,  642,  643. 
agreement  not  to  revoke,  effect  of,  643. 
conclusiveness  of  award,  643,  644. 
contract  not  to  revoke  submission,  effect  of,  643. 
death  of  party  or  arbitrator  as  revoking,  646,  647. 
revocation  of  agreement  for,  after  award  is  made,  643. 
revocation  of  agreement  for,  after  submission  but  before  award, 

644. 
revocation  of  agreement  for,  before  award  is  made,  640. 
revocation  of  agreement  for,  by  death  of  party,  646. 
revocation   of  agreement  for,  by  death   or  refusal   of  arbitrators 

to  act,  647. 
revocation  of  agreement  for,  by  institution  of  suit,  648. 
revocation   of  agreement  for,  by  marriage  of  feme  sole,  647. 
revocation  of  agreement  for,  by  otlicer  of  corporation,  645. 
revocation  of  agreement  for,  effect  of  contract  not  to  revoke,  643. 
revocation  of  agreement  for,  effect  of,  648. 

revocation  of  agreement  for,  in  case  of  statutory  submission,  64.^ 
revocation   of    agreement    for,    in   case    of    submission    by    rule    ot 

court,  64.5. 
revocation  of  agreement  for,  waiver  of,  649. 
revocation  of  agreement  for,   what   constitutes,  646. 
revocation  of  agreement  for,  when  cannot  be  made,  642. 
revocation  of  agreement  for,  when  express,  646. 
revocation   of  agrocinent   for,  when  implied  by  operation  of  law, 

646. 
revocation  of  agreement  for,  when  may  be  made,  640. 
riglit  to  revoke  agreement  for,  640. 
rule   of   court,   right   to   revoke   arbitration   in  case   of   submission 

by,  645. 
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AEGUMENT   OF   COUNSEL. 
See  Criminal  Law,  6. 

ASSIGNIMENT. 

1.  ASSIGNMENT— Suit  in  Name  of  Assignee  of  Chose. — The  as- 
signee of  a  chose  in  action,  unchr  an  assignment  not  in  writing  as 
required  by  Revised  Laws,  chapter  173,  section  4,  cannot,  if  objec- 
tion is  made,  sue  in   his  own   name.      C^ass.)      Rogers  v.  Abbot,   394. 

2.  ASSIGNMENT.— The  Question  Whether  a  Claim  is  Covered  by 
an  assignment  is  a  question  of  law  for  the  judge,  but  error  in  sub- 
mitting it  to  the  jury  is  harmless  if  they  decide  rightly.  (Mass.) 
Rogers  v.  Abbot,  394. 

3.  ASSIGNMENT  of  Contract  for  Purchase  of  Goods  to  be  Manu- 
factured.— Where  a  contract  for  the  purchase  of  goods  to  be  manu- 
factured involves  "personal  confidence,"  it  is  not  assignable  by  the 
vendor.     (N.    J.    L.)      Schlessinger    v.    Forest    Products    Co.,    627. 

4.  ASSIGNMENT — Cause  of  Action  for  Burning  Property. — A 
cause  of  action  in  favor  of  the  owner  of  personalty,  on  account  of  the 
wrongful  destruction  of  such  property  by  fire,  against  the  wrongdoer, 
is   not   assignable.     (Okl.)     Kansas   City   etc.   Ry.   Co.   v.   Shutt,    870. 

5.  ASSIGNMENT — Cause  of  Action  for  Converting  Property. — 
A  cause  of  action  in  favor  of  the  owner  of  personalty,  against  a  party 
wrongfully  taking  and  converting  the  same  to  his  use,  is  assignable. 
(Okl.)     Kansas  City  etc.  Ry.  Co.  v.  Shutt,  870. 

See  Mortgages,  2. 

ASSUMPTION  OF  MORTGAGE   BY  GRANTEE. 

See  Mortgage,  3,  4. 

ATTACHMENT. 

In  General, 

1.  ATTACHMENT — Affidavit   Stating  More   Than  One  Ground. — 

An  affidavit  for  an  attachment,  which  states,  in  the  language  of  the 
statute,  that  the  debtors  "have  sold,  assigned,  transferred,  secreted 
or  otherwise  disposed  of,  or  are  about  to  sell,  assign,  transfer,  secrete 
or  otherwise  dispose  of  their  property  with  intent  to  cheat  or  defraud 
their  creditors"  states  but  one  ground  for  attachment.  (N.  D.) 
McCarthy   Bros.   Co.   v.   McLean   County   Farmers'    Elevator   Co.,   7,57. 

2.  ATTACHMENT — Grounds. — The  Use  of  the  Disjunctive  Con- 
junction "or"  in  subdivision  4,  section  6938,  Revised  Codes  of  1905, 
is  not  to  connect  two  grounds  for  an  attachment,  but  said  subdivision 
states  one  ground  only  consisting  of  different  phases  of  facts  or  condi- 
tions, intimately  related,  pertaining  to  that  one  ground.  (N.  D.) 
McCarthy   Bros.   Co.   v.   McLean   County   Farmers'   Elevator   Co.,   757. 

Bonds  and  Sureties. 

3.  ATTACHMENT— Liability   on   Bond   Given   to   Discharge. — An 

obligor  on  a  bond  to  discharge  an  attachment,  under  the  provisions 
of  section  44U4,  Wilson's  Revised  and  Annotated  Statutes  of  Okla- 
homa of  1903,  conditioned  that  the  defendant  will  perform  the  judg- 
ment of  the  court  in  the  action  in  which  the  attachment  is  issued, 
is  absolutely  liable  in  an  action  against  him  on  the  bond  for  the 
amount  recovered  in  the  action  in  which  the  bond  was  given,  with- 
out reference  to  the  question  whether  the  attachment  was  riglitfully 
or  wrongfully  issued,  and  the  defendant  is  precluded  by  such  bon<l 
from  controverting  the  grounds  of  the  attachment.  (Okl.)  Moffitt 
V.  Garrett,  818. 

4.  ATTACHMENT. — There  is  a  Breach  of  the  Bond  Given  to  Dis- 
solve an  attaelunent,  on  tlie  sureties  fai''"rr  to  pay  the  aindunt  of  the 
judfjiiient  within  thirty  days  after  its  date.  (Mass.)  Rogers  v. 
Al  hot,  .•I'.il. 
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5.  ATTACHMENT.— The  Limit  of  the  Liability  of  Sureties  on  a 
bond  given  to  dissolve  an  attachment  is  the  penal  s^uin  named  therein 
and  damages  for  the  detention  thereof,  and  this  is  the  largest  sum 
for  which  judgment  can  be  entered  and  execution  issued.  (Mass.) 
Rogers  v.  Abbot,  394. 

ATTOENEY  AND  CLIENT. 

Authority  of  Attorney. 

1.  ATTOENEY — Authority  to  Eelease  or  Compromise. — An  at- 
torney who  is  clothed  with  no  other  authority  than  that  arising  from 
his  employment  in  that  capacity,  has  no  power  to  compromise  and 
settle  or  release  and  discharge  his  client's  claim.  He  cannot  bind  his 
client  by  any  act  which  amounts  to  a  surrender  in  whole  or  in  part 
of  any  substantial  right.      (Me.)     Pomeroy  v.  Prescott,  347. 

2.  ATTOENEY — Power  Over  Remedies  and  Procedure. — An  at- 
torney may  do  all  things  incidental  to  the  prosecution  of  the  suit  in 
which  he  is  employed  that  affect  the  remedy  only,  and  not  the  cause 
of  action.     (Me.)     Pomeroy  t.  Prescott,  347. 

3.  ATTOENEY — Authority  to  Eelease  Part  of  Cause  of  Action. — 
An  attorney  without  special  authority  cannot  make  a  compromise 
settlement  which  involves  a  release  of  the  cause  of  action,  or  any  sub- 
stantial part  of  hig  client's  rights.     (Me.)     Pomeroy  v.  Prescott,  347. 

4.  ATTOENEY — Authority  to  Eelease  Part  of  Cause. — A  plain- 
tiff's attorney  exceeds  his  general  authority  when  he  waives  and  re- 
leases several  items  of  an  account  sued  on  and  constituting  part  of  the 
plaintiff's  single  cause  of  action.     (Me.)     Pomeroy  v.  Prescott,  347. 

Fees  of  Attorney. 

See  Executors  and  Administrators,  8,  9. 

5.  ATTOENEY   FEES.— An  Attorney  Who   Acts   for   Himself    is 

generally  not   entitled   to   a   counsel  fee   against   his   adversary.     (N. 
J.  Eq.)     Ordinary  v.  Connolly,  577. 

6.  ATTOENEY  FEES — Equitable  Action. — It  is  Error  to  Tax  an 

attorney's    fee    in    an    equitable    action    under    section    7179,    Revised 
Codes  of  1905.     (N.  D.)     Power  v.  King,  784, 

Disiarment. 

7.  ATTORNEYS — Power  of  Court  to  Disbar. — It  rests  with  the 
court  to  determine  who  are  qualified  to  become  its  ofiicers  as  attor- 
neys and  for  what  cause  they  may  be  removed.  But  this  power  is 
not  arbitrary  or  despotic,  to  be  exercised  according  to  the  pleasure 
of  the  court,  but  is  judicial.     (111.)     People  v.  Amos,  239. 

8.  ATTOENEYS. — The  Power  of  a  Court  to  Disbar  Attorneys 
should  be  exercised  with  sound  and  just  discretion,  according  to  the 
same  rules  of  law  which  govern  in  the  determination  of  other  civil 
rights  which  are  brought  before  the  court  for  disposition.  (111.) 
People  V.  Amos,  239. 

9.  ATTOENEYS — Disbarment — Evidence  and  Trial. — The  hearing 
of  an  application  for  the  disbarment  of  an  attorney,  being  judicial, 
must  be  governed  by  the  same  rules  which  govern  other  trials  of 
questions  of  fact,  and  the  evidence  on  either  side  must  be  such  as 
is  legally  competent  to  maintain  the  issue.  He  is  entitled  to  a  trial 
before  the  court  upon  evidence  taken  according  to  the  established 
rules  of  law.     (HI.)     People  v.  Amos,  239. 

10.  ATTOENEYS — Disbarment — Evidence. — The  Eecord  in  a  Pri- 
vate suit  against  an  attorney,  in  which  private  interests  only  were 
represented,  while  it  may  be  used  in  disbarment  proceedings  against 
him  as  a  basis  for  entering  a  rule  to  show  cause,  is  not  admissible  in 
evidence  on  the  hearing.     (HI.)     People  v.  Amos,  239. 

See   Affidavits,   1. 
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AUTOMOBILES. 

See  Negligence,  2-4. 

BAILMENTS. 

1.  BAILMENT — Negligence — Burden  of  Proof. — Tn  an  action  of 
negligence  against  a  bailee,  not  a  common  carrier,  the  general  burden 
to  prove  negligence  rests  upon  the  plaintiff.  If  he  proves  the  bail- 
ment and  a  failure  to  return  on  demand,  he  ordinarily  makes  out  a 
prima  facie  case,  and  it  is  then  incumbent  on  the  bailee  to  explain 
the  cause  of  refusal,  as  by-  showing  a  loss  by  fire,  theft  or  accident. 
It  then  devolves  upon  the  plaintiff  to  show  that  such  loss  was  due  to 
the  negligence  of  the  bailee.  The  final  buri^n  is  on  the  bailor  to 
prove  negligence,  not  on  the  bailee  to  prove  due  care.  (Me.)  San- 
ford  V.  Kimball,  345. 

2.  BAILMENT — Hired  Horse — Mysterious  Injury. — The  hirer  of  a 
horse,  to  prima  facie  exonerate  himself  from  liability  for  injury  to  the 
animal,  need  go  no  further  than  show  that  the  cause  of  the  injury  is 
a  mystery.  He  need  not  show  how  the  injury  was  received.  (Me.) 
Sanford  v.   Kimball,   345. 

BANKRUPTCY. 

1.  BANKRUPTCY.— The  Term  "Property,"  Used  in  the  bankruptcy 
act,  is  of  the  broadest  possible  signification,  embracing  everything  that 
has  exchangeable  yalue,  or  goes  to  make  up  a  man's  wealth — every 
interest  or  estate  which  the  law  regards  of  sufficient  value  for  judicial 
recognition.     (S.  C.)     Earle  v.  Maxwell,  1012. 

2.  BANKRUPTCY. — A  Contingent  Remainder  in  Land  will  pass 
and  be  subject  to  sale  by  a  trustee,  under  a  bankruptcy  statute  provid- 
ing that  all  property  which  the  bankrupt  could  by  any  means  have 
transferred  passes  to  the  assignee.     (S.  C.)      Earle  v.  Maxwell,  1012. 

3.  BANKRUPTCY — Contingent  Remainder  in  Proceeds  of  Land. — 
Under  a  bankruptcy  act  which  provides  that  all  "j)roperty"  shall  pass 
which  the  bankrupt  "could  by  any  means  have  transferred,"  a  con- 
tingent remainder  in  land  to  be  sold  by  a  trustee  named  in  a  will  after 
the  death  of  the  life  tenant,  the  proceeds  to  be  divided  among  the 
contingent  remaindermen,  is  property  in  which  the  bankrupt  may 
transfer  his  right  before  his  bankruptcy,  and,  therefore,  it  passes  to 
his  trustee  in  bankruptcy  to  be  sold  by  him.  (S.  C.)  Earle  v.  Max- 
well, 1012. 

4.  BANKRUPTCY. — An  Assignment  by  a  Receiver  Appointed  in 
bankruptcy  of  "all  bills  receivable"  includes  a  judgment  recovered 
by  the  bankrupt  for  the  price  of  a  machine  sold  by  him,  the  judg- 
ment having  been  recovered  before  the  assignment,  and  neither  the 
receiver  nor  the  assignee  knowing  that  the  claim  had  been  reduced 
to  judgment  when  the  assignment  was  made.  (Mass.)  Eogers  v. 
Abbot,   394. 

5.  BANKRUPTCY. — An  Assignment  by  a  Receiver  Appointed  in 
bankruptcy  of  "all  bills  receivable"  includes  a  judgment  recovered 
by  the  bankrupt  for  the  price  of  a  machine  sold  by  him,  and  also 
transfers  the  right  to  sue  on  a  bond  given  to  dissolve  an  attachment 
in  the  action  wherein  the  judgment  was  recovered.  (Mass.)  Kogers 
V.  Abbot,  394. 

6.  BANKRUPTCY. — A  General  Assignment  for  the  Benefit  of 
Creditors  is,  under  the  federal  bankruptcy  act,  an  act  of  bankruptcy 
and  void,  and  the  title  to  the  property  vests  in  the  trustee.  (Mass.) 
Eogers  v.  Abbot,  394. 

7.  BANKRUPTCY — Sale  of  Perishable  Property. — Where  a  bank- 
ru{itcy  court  orders  property  in  the  hands  of  a  receiver  to  be  sold 
because  perishable,  and  the  sale  is  made  on  that  ground,  and  is  con- 


1130  Index— Vol.  138. 

firmed  by  the  court  on  the  petition  of  the  trustee,  it  is  not  necessary 
to  state  the  grounds  on  which  the  property,  taken  as  a  whole,  was 
considered  to  be  in  the  nature  of  perishable  property.  (Mass.) 
Rogers  v.  Abbot,  394. 

8.  BANKBUPTCY— Discharge  of  Principal. — The  Sureties  on  a 
bond  given  for  the  release  of  tue  principal,  a  judgment  debtor,  from 
arrest  on  execution,  are  released  by  his  discharge  in  bankruptcy. 
(Me.)     Almon  H.  Fogg  Co.  v.  Bartlett,  338. 

9.  BANKRUPTCY.— Until  a  Discharge  in  Bankruptcy  is  Granted 
and  is  pleaded  as  a  defense,  no  question 'arises  as  to  the  debt  sued 
on  being  or  not  being  provable.     (Mass.)     Rogers  v.  Abbot,  394. 

10.  BANKEUPTCY.— If  Defendants,  Going  to  Trial  Before  Obtain- 
ing their  discharge  in  bankruptcy,  wish  to  plead  their  discharge  as  a 
bar,  they  should  move  for  a  continuance  to  see  if  they  procure  a  dis- 
charge, and  if  they  do,  they  should  plead  it.  They  are  not  entitled 
as  of  right  to  a  stay  of  proceedings  after  they  are  adjudicated  bank- 
rupts.    (Mass.)     Rogers  v.  Abbot,  394. 

BANKS   AND   BANKING. 

1.  BANKING — Acceptance  of  Draft. — A  Telegram  by  which  one 
bank  promises  another  to  honor  a  certain  draft  amounts  in  law  to  an 
acceptance  of  the  draft  from  which  the  bank  cannot  recede.  (Iowa) 
Wells  v.  Western  Union  Tel.  Co.,  317. 

2.'  CERTIFICATE  OF  DEPOSIT — Interest  Agreement  on  Back. — 
A  printed  statement  on  the  back  of  a  certificate  of  deposit,  "This  cer- 
tificate will  draw  three  per  cent  interest  per  annum  if  left  six  months; 
no  interest  if  drawn  before  six  months,"  is  not,  as  a  matter  of  law. 
a  part  of  the  agreement  between  the  depositor  and  the  bank.  (Iowa) 
Anderson   v.  First  Nat.  Bank   of   Chariton,  288. 

3.     CERTIFICATE   OF  DEPOSIT.— The  Presentment  and  Notice  of 

Nonpa3rment  of  a  certificate  of  deposit  must  be  made  within  a  rea- 
sonable time  after  its  issue,  or  indorsers  will  be  discharged.  (Iowa) 
Anderson  v.  First  Nat.  Bank  of  Chariton,  288. 

BASTARDS. 

1.  CUSTODY  OF  ILLEGITIMATE.— The  Mother  of  an  Illegiti- 
mate child  has,  on  a  habeas  corpus  proceeding,  the  same  prima  facie 
right  to  its  custody  and  control,  though  perhaps  in  a  lesser  degree, 
as  in  the  case  of  legitimacy,  where  she  has  evinced  a  capacity  and 
disposition  properly  to  care  for  it.      (N.  C.)      In  re  Jones,  670. 

2.  CUSTODY  OF  ILLEGITIMATE.— The  Mother  of  a  Nine  Year 
Old  illegitimate  child  has  the  paramount  right  to  its  custody  on 
habeas  corpus  brought  by  her  against  her  uncle  and  his  wife  for  its 
custody,  although  it  is  being  properly  cared  for  and  has  become 
greatly  attached  to  them,  where  it  aj)pears  that  she  has  lived  with 
the  respondents  as  one  of  their  family  until  about  five  years  previous, 
that  she  then  married,  that  both  she  and  her  husband  desire  the 
custody  of  the  child,  and  they  are  "respectable,  colored  people,  capable 
of  rearing  and  providing  for  the  child,"  and  that  she  has  never 
abandoned  the  child.     (N.  C.)     In  re  .Jones,  670. 

3.  ILLEGITIMATES — Mother's  Right  to  Custody. — At  common 
law,  so  long  as  the  mother  of  an  illegitimate  child  was  living,  she 
was  entitled  to  its  custodv  as  against  all  the  world.  (Okl.)  Allison 
V.  Bryan,  988. 

4.  ILLEGITIMATES — Effect  of  Legitimation  on  Mother's  Rights. 
All  riglits  on  the  part  of  the  mother  of  an  illegitimate  child,  con- 
i-istent  with  its  best  interests,  are  not  lost  in  the  mere  exercise  by  the 
lather  of   his  right   of  legitimation.      (Okl.)      Allison   v.   Bryan.   USS. 

5.  ILLEGITIMATES  —  Legitimation  by  Father  —  Visitation  by 
i\':u't"ner. — Tlie   i^uitiitT  nf  ;ui   Illfj'itiiiiatL-,  liiiiiiarried   iiiinor  (.•iiii<l   wli'-h 
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has  been  legitimated  by  its  father  under  the  provisions  of  section 
4931  of  the  Compiled  Laws  of  Oklahoma  of  1909,  does  not  by  reason 
of  such  legitimation,  where  same  will  not  conflict  with  the  best  in- 
terests of  the  child,  forfeit  the  right  to  visit  the  child  or  to  have 
it  visit  her,  and  failure  and  neglect  without  sufficient  cause  on  the 
part  of  the  father  to  observe  a  valid  order  of  a  court  enforcing  such 
right  is  punishable  as  a  contempt,  and  in  such  a  case  it  is  no  defense 
that  his  wife  objected  or  refused  to  consent  to  his  obedience  to  the 
same.     (Okl.)     Allison  v.  Bryan,  988. 

See   Adoption,  4. 

BENEFIT  ASSOCIATIONS. 
BENEFIT  SOCIETY— Payment  to  Person  not  Entitled.— Pay- 
ment by  a  benefit  society  to  a  person  not   entitled  thereto  is  no  de- 
tense  to  a  suit  bv  the  person  who  is  entitled  to  the  benefit.     (Masa.) 
Davia  v.  McGraw,  398. 

See  Insurance,  8-10. 

BILL  OF  LADING. 

See  Carriers. 

BILLS  AND  NOTES. 

In  General. 

1.  BILLS  AND  NOTES— Effect  of  Conditional  Delivery.— If    the 

maker  of  a  note  delivers  it  to  the  payee  with  the  agreement  that  it 
shall  not  take  effect  until  the  happening  of  a  certain  contingency  or 
the  performance  of  a  certain  condition,  the  note  never  becomes 
operative  where  neither  the  contingency  has  occurred  nor  the  con- 
dition been  performed,  and  an  action  thereon  by  the  payee  or  his 
assignee  with  notice  cannot  be  maintained.  (Okl.)  Farmers'  Bank 
of  Roff  V.  Nichols,  931. 

2.  BILLS  AND  NOTES  —  Collateral  Agreement  —  Bona  Fide 
Holder. — A  negotiable  promissory  note  was  executed  in  payment  of  the 
premium  on  some  life  insurance  policies.  At  the  time  of  the  delivery 
of  the  note  to  payee,  who  was  agent  for  the  insurance  company,  the 
payee  executed  a  written  agreement  that  if  the  maker  of  the  note 
within  a  stipulated  time  investigated  the  company  and  found  it  not 
satisfactory  or  as  represented,  the  note  or  the  amount  thereof  in  cash 
would  be  refunded  to  the  maker  by  the  payee.  Held,  that  the  con- 
temporaneous agreement  did  not  constitute  the  delivery  of  the  note 
a  conditional  delivery  or  deny  to  the  payee  the  right  to  transfer  the 
same,  and  that  one  who  purchased  the  note  in  due  course  of  business, 
before  maturity,  for  a  valuable  consideration,  could  recover  in  an 
action  thereon,  although  at  the  time  of  the  transfer  he  had  notice  of 
the  contemporaneous  agreement.  (Okl.)  Farmers'  Bank  of  Koff  v. 
Nichols,  931. 

3.  BILLS  AND  NOTES— Provisions  Aflfecting  Negotiability.— Tf 
a  note  or  written  instrument,  otherwise  negotiable,  contains  a  pro- 
vision or  provisions  which  do  not  and  cannot  in  any  way  have  any 
effect  on  it  until  after  it  becomes  non-negotiable  by  operation  of  law, 
to  wit,  after  maturity,  such  provision  or  provisions  do  not  render  the 
instrument  non-negotiable.     (S.  C.)     First  Nat.  Bank  v.  Badham,  1043. 

4.  BILLS  AND  NOTES— Provisions  Affecting  Negotiability. — A 
note  is  not  rendered  non-negotiable  by  provisions  therein  for  the  pay- 
ment of  an  attorney's  fee,  in  case  it  becomes  necessary  to  employ  an 
attorney  to  collect  the  note,  and  for  the  payment  of  the  expense  of 
collection,  as  such  provisions  can  have  no  active  legal  operation  until 
after  maturitv,  when  the  note  by  operation  of  law  becomes  non-negoti- 
able.     (S.   C.)      First  Nat.   Bank  v.  Badham,   1U43. 
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5.  BILLS  AND  NOTES — ^Provision  Destroying  Negotiability. — A 
provision  in  a  note  that  "for  value  received  in  one  machinery  as  per 
contract  November  23,  1899,"  renders  it  non-negotiable.  (S.  C.) 
First  Nat.  Bank  v.  Badham,  1043. 

Draft — Action  by  Party  Beneficially  Interested. 

6.  DRAFT — Action,  by  Party  Beneficially  Interested. — ^Tn  Ver- 
mont, contrary  to  the  general  commercial  law,  an  action  upon  a  prom- 
issory note  or  draft  can  be  maintained  in  the  name  of  the  party 
beneficially  interested,  when  the  instrument  in  in  terms  made  pay- 
able or  indorsed  to  his  agent  as  treasurer,  cashier,  or  the  like.  (Vt.) 
Valiquette  v.  Clark  Bros.  Coal  Min.  Co.,  1104. 

7.  DRAFT — Action  on,  by  Party  Beneficially  Interested. — If  the 
whole  consideration  of  a  draft  in  favor  of  the  Berwick  Hotel  has 
moved  from  the  plaintiff,  who  is  the  proprietor  of  the  hotel,  he  can 
maintain  an  action  thereon  in  his  own  name,  for  he  is  the  party 
beneficially  interested  and  the  only  one  who  can  sue,  as  "Berwick 
Hotel"  is  not  a  legal  entity,  but  only  a  name  by  which  the  plaintiff's 
hostelry  is  designated.  (Vt.)  Valiquette  v.  Clark  Bros.  Coal  Min. 
Co.,  1104. 

BONDS. 
See    Municipal   Corporations,    3;    Principal    and    Surety;    Schools   and 

School  Districts,  3-5. 
Note. 
Books  of  Account,  admissibility  as  evidence.     See  Evidence. 

BRIBERY. 
BRIBERY  OF  JUDGE — Sufficiency  of  Indictment.— No  error  is 
made  to  appear  in  overruling  a  motion  to  quash  certain  counts  in 
an  information,  based  upon  section  3476  of  the  General  Statutes  of 
1906,  charging  the  defendant  with  the  crime  of  bribery  of  a  judicial 
officer,  when  such  information  substantially  complied  with  the  re- 
quirements of  such  statute.  Such  information  is  not  fatally  defective 
when  it  distinctly  alleges  that  the  defendant  offered  the  bribe  to 
the  judge  of  a  designated  court  for  the  purpose  of  and  in  order 
to  influence  him  "to  modify  and  reduce  the  sentence"  imposed  upon 
a  certain  named  defendant  on  a  prior  day  of  the  same  term  of 
court,  because  it  does  not  affirmatively  allege  that  the  prosecution 
against  such  convicted  defendant  was  still  pending  in  such  court 
at  the  time  such  bribe  was  offered.     (Fla.)     Tillman  v.  State,  100. 

BROKERS. 

BROKERS — Purchase  by  President  of  Brokerage  Company. — 
A  trustee  cannot  buy  at  his  own  sale,  nor  can  a  broker  employed 
to  sell  property  buy  it  for  himself.  Hence  where  the  authority  of  a 
brokerage  company  to  sell  land  has  been  revoked,  and  the  president 
of  the  company  attempts  to  purchase  the  land  through  the  company 
for  himself,  he  violates  the  duties  of  his  position;  and  where  he  and 
the  company  deal  with  the  land  as  if  no  such  revocation  had  been 
made,  and  he,  through  the  manager  of  the  company,  obtains  from 
the  company,  acting  as  agent  for  the  seller,  a  contract  for  the  sale 
of  such  land,  the  name  of  the  purchaser  never  having  been  disclosed 
to  the  seller,  the  president  cannot  demand  specific  performance  of  his 
contract,  which  is  voidable  at  the  option  of  the  seller.  (S.  C.) 
McCallum  v.  Grier,  1037. 

BUILDING  RESTRICTIONS. 
1.     BUILDING  RESTRICTIONS— Rights  and  Obligations  Imposed. 

Building  restrictions,   imposed   in   deeds   of   several   lots   comprising  a 
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tract  of  land,  create  a  right  in  the  nature  of  an  easement  in  favor 
of,  as  well  as  iin[)ose  a  liability  upon,  the  grantee  of  every  lot,  grow- 
ing out  of  the  common  character  of  the  deeds.  The  interest  is  in  a 
contractual  stipulation  for  the  common  benefit.  The  nature  of  the 
right  and  obligation  created  by  restrictions  upon  the  use  of  real  estate 
is  such  as  to  render  their  breach  an  injury  to  the  fee  of  other  land 
included  within  the  scheme  of  improvement.  (Mass.)  Stewart  v. 
Finkelstone,  370. 

2.  BUILDING  RESTRICTIONS— Trivial  or  Technical  Violations. 
Whether  building  operations  constitute  in  small  particulars  technical 
deviations  from  a  strict  compliance  with  the  letter  of  building  re- 
strictions is  of  no  consequence  after  the  lapse  of  half  a  century 
of  general  concurrence  in  a  practically  uniform  construction  of  their 
meaning  by   acts   done.      (Mass.)      Stewart   v.   Finkelstone,   37tJ. 

3.  BUILDING  RESTRICTIONS— Violation  by  Party  Complaining. 
Minor  violations  of  building  restrictions  by  a  complainant,  which 
are  of  a  character  wholly  different  from  the  infractions  -made  by  the 
defendant,  are  not  a  bar  to  the  enforcement  of  his  rights.  (Mass.) 
Stewart  v.   Finkelstone,  370. 

4.  BUILDING  RESTRICTIONS— Mandatory  Injunction  to  En- 
force.— A  person  who,  with  full  knowledge  of  building  restrictions, 
deliberately  attempts  to  override  them,  and  thus  to  deprive  the  dis- 
trict of  the  character  given  it  by  the  restrictions,  cannot  object  to  a 
mandatory  injunction  on  the  ground  that  it  will  operate  oppressively 
and  impose  on  him  a  loss  disproportionate  to  the  good  it  can  accom- 
plish.     (Mass.)     Stewart   v.    Finkelstone,   370. 

5.  BUILDING  RESTRICTIONS.— Injunction  to  Enforce.— Costs, 
including  the  expense  of  the  surveyor's  plans,  are  within  the  dis- 
cretion of  the  court  in  granting  a  mandatory  injunction  for  the  re- 
moval of  parts  of  a  structure  erected  in  violation  of  building  restric- 
tions.     (Mass.)      Stewart   v.   Finkelstone,   370, 

See  Mortgage,   8,  9. 

CANCELLATION  OF  INSTRUMENTS. 

1.  CANCELLATION  OF  GUARANTY— Existence  of  Legal  Rem- 
edy.— An  action  in  equity  cannot  be  maintained  to  release  tiio  lia- 
bility of  an  estate  upou  a  contract  of  guaranty  made  by  the  decedent, 
when  there  exists  a  legal  remedy  at  law,  either  affirmative  or  de- 
fensive, which  would  be  adequate,  certain  and  complete.  (Idaho) 
Miller  v.   Kettenbach,   192. 

2.  CANCELLATION  OF  GUARANTY— Existence  of  Le^al  Rem- 
edy.— A  court  of  equity  will  not  decree  the  release  of  a  guarantor 
upon  the  contract  of  guaranty  unless  special  and  peculiar  circum- 
stances are  shown  to  exist  which  could  not  be  shown  as  a  defense 
in  an  action  at  law  based  upon  such  contract  of  guaranty.  (Idaho) 
Miller  v.  Kettenbach,  192. 

3.  CANCELLATION  OF  GUARANTY— Estate  of  Decedent.— 
Where  C.  signs  a  joint  and  seveial  contract  of  guaranty  guaranteeing 
the  payment  of  promissory  notes,  and  afterward  dies,  and  an  admin- 
istrator is  appointed,  and  the  holder  of  such  notes  files  the  same  as 
claims  against  the  estate  of  C,  and  full  opportunity  is  given  to  con- 
test such  claims  upon  any  legal  or  equitable  ground  by  the  adminis- 
trator, heirs  or  creditors  of  said  estate,  such  administrator,  heirs  or 
creditors  of  said  estate  cannot  afterward  maintain  an  action  in  equity 
against  the  holder  of  said  notes  for  the  purpose  of  releasing  said 
estate  from  its  liability  upon  said  contracts  of  guaranty,  upon  the 
ground  that  a  conspiracy  was  entered  into  between  the  holder  of  such 
notes,  the  administrator  of  said  estate  and  the  stockholders  of  the 
principal  debtor,  whereby  property  belonging  to  the  principal  debtor 
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was   transferred  to  the  holder  of  such  notes   at  less  than   its  actual 
and    true   value   and   the   purchase   price   thereof   improperly    applied 
upon  such  indebtedness.     (Idaho)     Miller  v.   Kettenbach,   192. 
See  Deeds,  3;  Insurance,  3,  4. 

CARRIERS. 

Of  Freight. 

1.  CARRIER — Loss  of  Goods  ty  Fire — Evidence. — I'pon  the  trial 
based  upon  a  declaration  which  alleges  only  the  common-law  liability 
of  defendant  as  a  common  carrier,  by  reason  of  the  loss  of  plaintiffs 
goods  by  fire,  and  where  it  appeared  as  part  of  plaintiff's  case  that 
the  liability  was  qualified  by  the  introduction  of  a  bill  of  lading, 
by  the  terms  of  which  loss  "by  fire  or  by  flood"  excused  the  carrier 
from  performance,  held,  that  it  was  incumbent  upon  the  plaintiff 
to  show  as  a  basis  for  recovery,  not  only  a  loss  by  fire,  but  also  that 
the  fir€  was  attributable  to  some  act  of  negligence  upon  defendant's 
part.     (N.  J.  L.)     Johnson  v.  West  Jersey  etc.  R.  R.  Co.,  625. 

2.  CARRIER — Custom  of  Delivering  Without  Bill  of  Lading. — 
Custom  or  usage  is  never  admissible  to  justify  the  doing  of  an  act 
which  is  negligent  per  se,  such  as  a  custom  of  carriers  to  deliver 
goods  to  persons  other  than  the  consignee,  or  to  whom  the  consignee 
has  not  directed  or  authorized  the  delivery.  (Ala.)  Mobile  etc.  R. 
R.  Co.  V.  Bay  Shore  Lumber  Co.,  84. 

3.  CARRIER — Delivery  to  Wrong  Person. — In  an  Action  against 
a  carrier  for  conversion  in  delivering  lumber  to  the  wrong  person, 
it  is  necessary  that  a  plea  that  the  plaintiffs  ordered  the  wrongful 
delivery  by  delivering  an  invoice  to  the  person  who  received  the 
lumber  should  identify  the  lumber  sued  for.  And  the  plea  is  not 
sustained  by  evidence  showing  that  the  invoice  described  lumber  in  a 
car  actually  sold*  to  him,  but  did  not  accurately  describe  the  lumber 
sued  for.  (Ala.)  Mobile  etc.  R.  R.  Co.  v.  Bay  Shore  Lumber  Co., 
84. 

4.  CARRIER — Liability  for  Delivery  to  Wrong  Person. — A  car- 
rier who  delivers  a  shipment  of  lumber  to  the  wrong  person,  without 
the  production  or  the  assignment  of  the  bill  of  lading,  is  liable  for 
a  conversion.  (Ala.)  Mobile  etc.  R.  E.  Co.  v.  Bay  Shore  Lumber 
Co.,  84. 

Limitation  of  JAahility. 

5.  CARRIER — Stipulation  Against  Loss  by  Fire. — k  carrier  may, 
by  a  stipulation  in  its  bill  of  lading,  except  from  its  general  liability 
loss  by  fire  to  goods  while  in  transit.  (N.  J.  L.)  Johnson  v.  West 
Jersey  etc.  R.  R.   Co.,  625. 

6.  CARRIERS — Limitation  of  Liability  for  Freight. — By  statute 
in  this  state  a  common  carrier  may,  by  special  contract  signed  by 
the  consignor  or  consignee,  limit  or  modify  its  common-law  liability, 
except  that  it  cannot  exonerate  itself  from  liability  for  loss  or  dam- 
age resulting  from  the  negligence,  fraud  or  willful  wrong  of  itself 
or  servants.  Prior  to  the  enactment  of  chapter  57,  page  83.  Laws  of 
1907,  it  was  lawful  by  special  contract,  when  signed  by  the  consignor 
or  consignee,  to  exonerate  such  carrier  from  liability  exee}>t  for  its 
or  its  servants'  gross  negligence,  fraud  or  willful  wrong.  (N.  D.) 
Hanson  v.  Great  Northern  Ry.  Co.,  768. 

7.  CARRIERS — Stipulation  as  to  Value  of  Freight. — Such  special 
contract  will  not  be  enfoieed  except  when  fairly  entered  into  and 
when  just  and  reasonable  in  the  eye  of  the  law.  Stipulations  fixing 
ft  mere  arbitrary  valuation  upon  goods  for  the  sole  purpose  of  limit- 
ing the  carrier's  liability  in  case  of  loss  or  damage  are  not  just  and 
reusonable  in  the  eye  of  the  law.  (N.  D.)  Hanson  v.  Great  North- 
rrn  Ry.  Co.,  768. 
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8.  CARRIERS— Stipulation  as  to  Value  of  Freight.— Whether  the 
carrier  may  by  special  contract  fixing  tlie  value  of  goods  for  ship- 
ment, when  fairly  made,  limit  or  restrict  its  liability  for  negligence 
to  the  value  thus  agreed  upon,  is  not  determined.  (N.  D.)  Hanson 
V.  Great  Northern  Ry.  Co.,  768. 

9.  CARRIERS — Stipulation  as  to  Value  of  Freight.— Tested  by 
the  foregoing  rules,  the  special  contract  in  the  case  at  bar,  which 
fixes  the  value  of  the  household  goods  at  five  dollars  per  hundred- 
weight, is,  for  reasons  stated  in  the  opinion,  contrar}'  to  the  public 
policy  of  this  state,  and  hence  will  not  be  enforced  here.  (N.  D.) 
Hanson  v.  Great  Northern  By.  Co.,  768. 

Conflict   of  Laws. 

10.  CARRIERS — Conflict  of  Laws — Place  of  Contract. — A  contract 
entered  into  for  carriage  of  freight  from  a  point  in  one  state  to  a 
point  in  aaother  state  will,  in  the  absence  of  proof  of  a,  contrary 
intention,  be  governed  by  the  law  of  the  place  whore  the  contract  was 
entered  into.     (N.  D.)      Hanson  v.  Great  Northern  Ry.  Co.,  768. 

11.  CARRIERS — Conflict  of  Laws — Contract  Against  Public  Policy. 
Where,  however,  such  contract  is  against  the  c^tabiislu'il  public  policy 
of  this  state,  it  will  not  be  enforced  by  our  courts.  (N.  D.)  Hanson 
V.  Great  Northern  Ry.  Co.,  768. 

Of  Pa,<ssenpers. 

12.  CARRIER  OF  PASSENGERS — Degree  of  Care  Exacted.— Com 

mon  carriers  of  passengers  should  be  held  to  the  strictest  account- 
ability, and  be  required  to  exercise  the  highest  degree  of  care  and 
forethought  of  which  the  human  mind  is  capable.  This  rule  is 
founded  on  principles  of  public  policy  and  enforced  by  the  courts  for 
the  protection  of  the  public.  (Neb.)  Quiniby  v.  Bee  Building  Co., 
477. 

13.  CARRIER — Duty  to  Passenger  Leaving  Train  in  Darkness. — 
When  such  a  passenger  is  compelled,  by  an  attack  of  illness,  to  leave 
the  train  at  his  first  opportunity,  which  fact  is  known  to  the  con- 
ductor and  those  in  charge  of  the  train,  it  is  negligence  for  them  to 
knowingly  permit  him  to  leave  the  way-car  while  it  is  standing  on 
an  open  bridge  or  trestle  at  a  time  when  it  is  so  dark  that  he  is 
unable  to  see  his  surroundings  or  ascertain  the  danger.  (Neb.) 
Otto  V.  Chicago  etc.  Ry.  Co.,  496. 

14.  CARRIER — Negligence  of  Passenger  Leaving  Train  in  Dark- 
ness.— The  question  as  to  whether,  under  such  circumstances,  the  pas- 
senger was  guilty  of  contributory  negligence  is  a  proper  one  for  the 
determination  of  the  jury.      (Neb.)      Otto  v.  Chicago  etc.  Ry.  Co.,  496. 

15.  CARRIER — Sleeping  Passenger. — It  is  not  the  Duty  of  a 
carrier  to  keep  a  passenger  awake;  and  if  his  indulgence  in  sleep 
is  the  cause  of  injury  sustained  by  his  alighting  from  the  trnin  us 
it  stands  on  a  sidetrack  and  stepping  in  front  of  a  train  moving 
on  another  track,  under  the  supiiosition  that  he  has  reached  his 
station,  he  cannot  recover.  (Me.)  Ouellette  v.  Grand  Trunk  Rv. 
Co.,  340. 

16.  CARRIER — Stopping  Train  on  Sidetrack — Notice  to  Passen- 
ger.— Negligence  on  the  [lart  of  a  railroad  coinpajiy  may  not  be 
inferred  from  the  mere  stopping  of  its  train  on  a  side  or  passing 
track  without  informing  passengers  that  the  stop  is  not  at  a  sta- 
tion platform,  when  no  station  had  been  called  or  announced,  and 
no  attendant  circumstances  exist  calculated  to  induce  a  passenger 
to  conclude  that  the  stop  is  at  the  usual  and  proper  landing  place. 
(Me.)     Ouellette  v.  Grand  Trunk  Ry.  Co.,  340. 

17.  CARRIER — Passenger  Alighting  in  Front  of  Passing  Train. — 
Where   a   passenger   alights   from  a   train  standing   on   one   track   and 
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•teps  in  front  of  a  train  passing  on  a  parallel  trade,  he  must,  in  order 
to  be  entitled  to  a  verdict  against  the  railroad  company  for  his  in- 
juries, prove  that  they  were  caused  by  the  negligence  of  the  company, 
and  that  no  fai'ure  to  exercise  reasonable  care  on  his  part  contributed 
to  bring  them  about.     (Me.)     Ouellette  v.  Grand  Trunk  Ry.  Co.,  340. 

18.  CARRIER — Passenger  Alighting  in  Front  of  Moving  Train. — 
If  a  passenger  alights  from  a  train  standing  on  a  sidetrack,  and 
without  looking,  and  heedless  of  the  obvious  danger,  undertakes  to 
cross  another  track  in  front  of  a  moving  train,  he  is  not  only  negli- 
gent,  but   reckless.     (Me.)     Ouellette   v.    Grand   Trunk   Ry.   Co.,   340. 

19.  CARRIER — Passenger  Alighting  from  Train  in  Darkness. — It 
is  not  the  act  of  a  reasonably  prudent  man  accustomed  to  railroad 
travel  to  step  from  a  car  into  black  darkness  under  a  supposition 
that  the  car  Is  then  at  the  usual  place  provided  for  the  landing  of 
passengers.  The  very  darkness  itself  sliould  be  sufficient  warning 
that  the  station  is  not  there.  (Me.)  Ouellette  v.  Grand  Trunk  Ry. 
Co.,  340. 

Stock  Shipper  on  Freight  Train. 

20.  CARRIER — Duty  to  Stock  Shipper  on  Freight  Train. — A  stock 
shipper,  riding  on  a  freight  train  for  the  purpose  of  caring  for  his 
shipment  of  livestock,  is  entitled  to  the  highest  degree  of  care  and 
protection  consistent  with  the  proper  and  esreful  operation  of  the 
train  and  with  that  means  or  method  of  transportation.  (Neb.) 
Otto  V.  Chicago  etc.  Ry.  Co.,  496. 

Pa.isenger  Elevators. 

21.  PASSENGER  ELEVATOR— Care  Required  in  Operating. — One 
who  installs  passenger  elevators  in  his  building  for  the  use  of  his 
tenants  and  the  public  generally  is  subject  to  the  same  degree  of  care 
in  transporting  and  protecting  his  passengers  as  is  imposed  upon 
common   carriers.      (Neb.)     Quimby  v.  Bee   Building  Co.,  477. 

22.  PASSENGER  ELEVATOR— Duty  to  Warn  Passengers.— It  is 
the  duty  of  an  elevator  conductor  to  warn  passengers,  whether  chil- 
dren or  adults,  to  stand  back  from  the  door  when  the  elevator  is  in 
motion,  and  he  cannot  justify  his  failure  to  do  so  on  the  ground 
that  he  is  giving  his  attention  to  running  the  car.  (Neb.)  Quimby 
V.  Bee   Building  Co.,  477. 

See  Railroads. 
Note. 
Carriers,  regulation  of  traffic  by  corporation  commission,  1006-1011. 

CAVEAT  EMPTOR. 

See  Sales,  2. 

CERTIFICATE  OF  DEPOSIT. 

See  Banks  and  Banking,  2,  3. 

CHATTEL  MORTGAGES. 

1.  CHATTEL    MORTGAGE.— In    Aid   of    the    Description    in    a 

chattel  mortgage  it  should  be  taken  that  the  mortgagor  is  the  owner 
of  the  property  he  assumes  to  mortgage.  (Vt.)  Joslyn  v.  Moose 
River  Lumber  Co.,  1067. 

2.  CHATTEL  MORTGAGE — Description — Location  of  Property. 
One  of  the  most  important  elements  in  the  description  of  mortj^^agod 
ciiattels  is  a  statement  of  their  location.  It  should  never  be  omitted. 
(Vt.)     .Tosyln  v.  Moose  River  Lumber  Co.,  1067. 

3.  CHATTEL  MORTGAGE  —  Want  of  Proper  Description. — A 
chattel  mortgage  which  fails  to  locate  the  property  mortgaged  other- 
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wise  than  by  giving  the  residence  of  the  mortgagor  at  a  place  in 
another  state  where  he  formerly  resided,  suggests  an  erroneous  loca- 
tion of  the  property,  and  is  void,  as  against  a  subsequent  mortgagee, 
for  want  of  a  sufficient  description.  (Vt.)  Joslyn  v.  Moose  River 
Lumber  Co.,   1067. 

4.  CHATTEL  MORTGAGE— Proper  County  In  Which  to  Record. 
Under  Wilson's  Revised  and  Annotated  Statutes  of  1903,  section  3578, 
providing  for  the  filing  of  mortgages  in  the  county  where  the  prop- 
erty "is  at  such  time  situated,"  a  mortgage  of  mules  which  were 
taken  by  the  mortgagor  by  consent  of  the  mortgagee  into  Indian 
Territory  is  properly  recordable  in  the  county  in  which  the  mules 
were  at  the  time  the  mortgage  was  executed,  and  not  in  Indian  Ter- 
ritory, where  they  were  subsequently  taken,  and,  such  mortgage  not 
being  there  recorded,  is  void  as  to  subsequent  attaching  creditors  of 
the  mortgagor.     (Okl.)     Hales  v.  Zander,  879. 

CIASS  LEGISLATION. 

See  Constitutional  Law,  11-13. 

COMPROMISE  AND  SETTLEMENT. 
.  COMPROMISE  AND  SETTLEMENT.— A  Statutory  Provision 
that  "no  action  shall  be  maintained  on  a  demand  settled  by  a  creditor, 
or  his  attorney  intrusted  to  collect  it,  in  full  discharge  thereof,  by 
the  receipt  of  money  or  other  valuable  consideration,  however  small," 
does  not  apply  to  a  waiver  or  release  of  several  items  in  the  plaintiiT's 
claim  by  his  attorney,  there  being  no  valuable  consideration  therefor 
and  no  settlement  of  the  demand  "in  full  discharge  thereof."  (Me.) 
Pomeroy  v.  Prescott,  347. 

See  Attorney  and  Client,  1-4. 

CONFLICT  OF  LAWS. 

See  Carriers,  10,  11;   Insurance,  2;  Vendor  and  Vendee,  1. 

CONSPIRACY. 

1.  CONSPIRACY — Whether  Object  must  be  Criminal. — To  con- 
stitute an  indictable  conspiracy,  it  is  not  essential  that  the  object  of 
the  combination  or  the  means  to  attain  it  should  be  criminal  under  the 
statutes.      (Iowa)     State  v.  Hardin,  292. 

2.  CONSPIRACY — Preventing  Witnesses  from  Attending  Trial. — 
An  arrangement  between  two  or  more  persons  to  take  witnesses 
beyond  the  jurisdiction  of  the  court  and  there  maintain  them  until  the 
trial  terminates  is  an  indictable  conspiracy.  (Iowa)  State  t.  Hardin, 
292. 

3.  CONSPIRACY — Preventing  Witnesses  from  Attending  Trial. — 
An  allegation,  in  an  indictn.ent  for  spiriting  witnesses  beyond  the 
jurisdiction  of  the  court,  that  the  "witnesses  had  been  duly  and 
legallv  subpoenaed,"  is  by  way  of  inducement  to  the  substance  of  the 
charge.     (Iowa)     State  v.  Hardin,  292. 

4.  CONSPIRACY — Preventing  Witnesses  from  Attending  Trial. — 
Where  two  or  more  persons  confederate  to  induce  witnesses  to  go 
beyond  the  jurisdiction  of  the  court  until  the  trial  is  terminated,  they 
transgress  the  law,  although  the  service  of  the  subpoenas  may  have 
been  defective.      (Iowa)      State  v.  Hardin,  292. 

5.  CONSPIRACY — Preventing  Witnesses  from  Attending  Trial. — 
'Vhile  an  arrangement  to  induce  witnesses  to  go  beyond  tlie  jurisdic- 
tion of  the  court  must,  to  constitute  an  indictable  conspiracy,  be  made 
v.ith  a  fraudulent  or  malicious  intent,  an  instruction  is  sutricient  that 

Am.  St.  Rep.,  Vol.  138 — 72 
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it  must  appear  that  the  persons  in  concoeting  the  plan  intended  to  ob- 
struct the  administration  of  justice,  although  tlie  jury  is  not  told  that 
such  intention  must  have  been  malicious.  (Iowa)  State  v.  Hardin, 
292. 

CONSTITUTIONAL  LAW. 

In  General. 
1-6.    CONSTITUTIONAL  LAW— Departments  of  Government. — The 

constitutional  requirement  that  the  three  departments  of  government 
shall  be  separate  and  distinct  refers  to  the  government  of  the  state 
and  to  state  officers,  not  to  the  government  and  officers  of  municipal 
corporations.  Hence  the  mayor  of  a  city,  though  he  participated  as 
a  legislator  in  making  ordinances,  is  not  prohibited  by  the  constitu- 
tion from  acting  in  a  judicial  capacity  in  the  trial  of  persons  accused 
of  violating  them.      (S.  C.)     City  of  Greenville  v.  Pridmore,  1058. 

7.  CONSTITUTIONAL  LAW— Submitting  Statutes  to  People.— 
Statutes  derive  their  force  from  the  legislature — the  constitutional 
authority — even  though  the  legislature  may  require  a  favorable  vote 
of  the  people  before  a  particular  statute  takes  effect.  When  it  does 
take  effect,  it  is  still  the  act  of  the  legislature,  and  is  subject  to 
repeal  or  amendment  by  that  body  without  a  vote  of  the  people. 
(HI.)     Waugh  V.  Glos,  259. 

8.  CONSTITUTIONAL  LAW.— One  Legislature  cannot  Tib  the 
Hands  of  future  legislatures  so  as  to  prevent  the  proper  exercise  of 
the  reserved  rights  of  the  people  to  pass  all  reasonable  laws  which 
the  constantly  changing  conditions  of  the  state  may  require  for  the 
promotion  of  its  general  welfare.  (HI-)  Venner  v.  Chicago  City  Ry. 
Co.,  229. 

Questioning  Validity   of  Statute. 

9.  CONSTITUTIONAL  LAW  —  Questioning  Constitutionality  of 
Statute. — An  act  of  the  legislative  department  of  the  government  is 
clothed  with  the  presumption  that  it  is  valid,  and  its  constitutionality 
will  not  be  considered  and  determined  by  the  courts  as  a  hy}>othetical 
question.  It  is  only  when  a  decision  upon  its  validity  is  necessary 
to  the  determination  of  the  cause  that  the  same  will  be  considered, 
and  not  then  at  the  instance  of  a  stranger,  but  only  upon  the  com- 
plaint of  a  party  whom  the  alleged  invalid  act  affects.  (Okl.) 
Threadgill  v.  Cross,  964. 

10.  CONSTITUTIONALITY  OF  STATUTE— Right  of  Officer  to 
Question. — An  executive  officer  of  the  government  has  no  authority 
to  decline  the  performance  .of  a  purely  ministerial  duty  which  is 
imposed  upon  him  by  law  on  the  ground  that  the  law  is  unconstitu- 
tional.    (Okl.)     Threadgill  v.  Cross,  964. 

Class  Legislation. 

11.  CONSTITUTIONAL  LAW— Class  Legislation.— All  laws  are 
not  required  to  be  applicable  to  every  case,  but  every  law  must  apply 
uniformly  to  all  cases  in  which  it  is  applicable.  A  reasonable  classi- 
fication of  cases  to  which  a  statute  shall  apply  is  permissible.  (111.) 
Waugh  V.  Glos,  259. 

12.  CONSTITUTIONAL  LAW. — The  Classification  of  Cities  on  the 
Basis  of  Population,  for  the  purpose  of  legislation  regulating  their 
internal  affairs,  does  not  violate  the  constitution,  if  population  bears 
a  reasonable  relation  to  the  subject  matter  of  the  legislation.  (N.  J. 
L.)     McCarter  v.  McKelvey,  583. 

13.  CONSTITUTIONAL  LAW— Classification  of  Cities  by  Popula- 
tion.— A  statute  which  creates  a  board  of  fire  and  police  commis- 
sioners, a  board  of  finance,  and  a  board  of  public  works  in  cities 
having  a  population  of  not  less  than  one  hundred  thousand  nor  more 
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than    two   hundred    thousand    inhabitants,    is    not    special    legislation. 
(N.  J.  L.)     McCarter  v.  McKelvey,  583. 

Rules  of  Evidence. 

14.  CONSTITUTIONAL  LAW— Rules  of  Evidence.— The  legisla- 
ture may  prescribe  rules  of  evidence  and  declare  that  a  fact  shall 
be  prima  facie  evidence  of  another  fact  which  it  has  a  tendency  to 
prove.     (111.)     Waugh  v.  Glos,  259. 

Political  Qualifieations  for  Office. 

15.  CONSTITUTIONAL  LAW— Political  Qualifications  for  Office. 
A  statute  is  not  unconstitutional  which  provides  that  a  certain  mu- 
nicipal board  shall  be  composed  of  four  members,  "not  more  than 
two  of  whom  shall  be  members  of  the  same  political  party."  (N.  J. 
L.)     McCarter  v.  McKelvey,  583. 

Warehouse  Eegulations. 

16.  CONSTITUTIONAL  LAW— Title  of  Warehouse  Act.— Chapter 
113,  page  167,  of  the  Laws  of  1907,  which  is  entitled  "An  act  re- 
quiring elevator  companies  transacting  business  in  this  state  to  return 
certificates  of  inspection  and  weighmaster's  certificate  of  weight  to 
the  local  buyer,"  and  which  provides  for  the  return  of  such  cer- 
tificates by  the  elevator  companies,  etc.,  to  their  local  agents,  and 
also  that  the  latter  shall  post  the  same  in  a  conspicuous  place  in  the 
elevators,  does  not  contravene  section  61  of  the  state  constitution, 
which  requires  that  no  bill  shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  its  title.  The  subject  or  object  of  the  act  is  to 
furnish  information  to  the  public  of  the  facts  which  such  official 
certificates  will  impart,  and  the  provisions  of  section  2  (page  168), 
requiring  local  agents  to  post  such  certificates  in  their  elevators,  are 
germane  to  the  provisions  of  section  1,  and  hence  to  the  subject  em- 
braced in  the  title  of  the  act.  (N.  D.)  State  v.  Minneapolis  etc. 
Elevator  Co.,  691. 

17.  CONSTITUTIONAL  LAW— Warehouse  Regulation— Interstate 
Commerce. — Such  act  is  not  vulnerable  to  the  objection  that  it  con- 
travenes the  provisions  of  the  interstate  commerce  clause  of  the  fed- 
eral constitution,  as  its  operation  will  not  directly  or  remotely 
interfere  with  interstate  commerce;  but  its  enactment  is  a  legitimate 
exercise  of  the  police  power  of  the  state.  (N.  D.)  State  v.  Minne- 
apolis  etc.   Elevator  Co.,   691. 

18.  CONSTITUTIONAL  LAW— Warehouse  Regulation  —  Foreign 
Corporation. — Appellant's  contention  that  the  law  is  void  because  it 
attempts  to  make  acts  or  omissions  committed  in  a  foreign  state  a 
crime  in  this  state  is  not  sustained.  The  conditions  on  which  foreign 
corporations  are  permitted  to  do  business  in  this  state  are  within  the 
legitimate  power  of  the  state  to  prescribe,  and  defendant  corporation, 
having  been  authorized  to  transact  business  in  this  state,  is  amenable 
to  its  laws  enacted  under  its  police  powers  to  the  same  extent  as  its 
citizens.     (N.  D.)     State  v.  Minneapolis  etc.  Elevator  Co.,  691. 

See  Corporations,  1;  Eecords.  » 

CONTINGENT   REMAINDERS. 

See  Remainders;    Wills,  9-17. 

CONTRACTS. 

Signature  Pronired  "by  Misrepresentation. 
1.     CONTRACT — Signature   Procured  by  Misrepresentation. — Tf  a 

party  is  induced  to  sign  a  contract  by  fraud,  he  can,  of  course,  avoid 
it   for   that   reason.     It   is,   however,   clear   that   merely   falsely    repre- 
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senting  to  a  man  in  possession  of  his  faculties  and  able  to  read  that 
a  writing  embodies  their  verbal  understanding  is  not  the  fraud  the 
law  means.     (Okl.)     McNinch  v.  Northwest  Thresher  Co.,  803. 

Certainty  and  Mutiiality. 

2.  CONTRACT  TO  MANUFACTUBE— Certainty  and  Mutuality.— 
The  mere  fact  that  the  amount  of  a  product  called  for  by  a  contract 
is  uncertain  or  depends  upon  the  will  or  efforts  of  the  manufacturer 
does  not  render  the  contract  void.  (Ala.)  Mclntyre  Lumber  &  Ex. 
Go.  V.  Jackson  Lumber  Co.,  66. 

3.  CONTRACT  TO  MAKE  TIES — Certainty  and  Mutuality.— A 
contract  to  purchase  all  the  cross-ties  of  a  given  kind  made  by  a 
manufacturer  of  lumber,  at  a  given  price,  until  the  purchaser  orders 
the  manufacturer  to  make  no  more,  is  valid.  It  binds  the  manufac- 
turer, probably  not  to  make  any  ties,  but,  if  he  does  make  any,  to 
sell  them  to  the  purchaser  at  the  agreed  price;  and  it  binds  the  pur- 
chaser to  take  any  ties  already  made  at  any  tim.e  he  chooses  to  ter- 
minate the  agreement.  (Ala.)  Mclntyre  Lumber  &  Ex.  Co.  v.  Jack- 
son Lumber  Co.,  66. 

Legality  of  Contracts. 

4.  ILLEGAL  CONTRACT.— Courts  will  Take  Notice  of  Their 
Own  Motion  of  illegal  contracts  which  come  before  them  for  ad- 
.ludication,  and  will  leave  the  parties  where  they  have  placed  them- 
selves. (Fla.)  Escambia  Land  &  Mfg.  Co.  v.  Ferry  Pass  etc.  .\ssn., 
121. 

5.  CONTRACT — Location  of  Postofflce — Public  Policy. — A  con- 
tract providing  for  the  payment  for  services  and  expenses  incurred  in 
procuring  the  establishment  of  a  postoffice  in  a  city  in  and  upon  a 
certain  block  therein,  the  payments  thereunder  to  continue  so  long  as 
said  postoffice  shall  be  there  maintained,  not  to  exceed  ten  years,  is 
contrary  to  public  policy  and  void.      (Okl.)     Hare  v.  Phaup,  852. 

6.  CONTRACT  FOR  SERVICES — Meretricious  Relation  of  Par- 
ties.— An  express  contract  for  services  to  be  rendered  by  a  woman 
for  a  man  as  housekeeper  and  servant  is  valid  and  enforceable,  al- 
though the  parties  entering  into  it  live  together  in  a  state  of  con- 
cubinage during  the  time  the  services  are  being  rendered,  unless  the 
contract  was  made  in  contemplation  of  such  illicit  relationship;  and 
in  a  case  where  the  claim  for  compensation  is  based  on  a  contract 
and  grows  out  of  the  lawful  services  actually  rendered,  and  no  part 
of  the  same  has  reference  to  the  meretricious  relationship  existing 
between  the  parties,  the  same  is  enforceable.  (Okl.)  Emmerson  v. 
Botkin,  953. 

Restraint  of  Practice  of  Medicine. 

7.  CONTRACTS — Restraint  of  Practice  of  Medicine. — A  contract 
restraining  the  practice  of  medicine  and  surgery  in  a  particular  local- 
ity, within  a  reasonable  area,  is  valid.  (Okl.)  Thrclkeld  v.  Steward, 
888. 

8.  CONTRACTS — Restraint  of  Practice  of  Medicine. — The  prac- 
tice of  medicine  and  surgery  within  the  prescribed  limit,  contrary 
to  the  provisions  of  such  a  contract,  may  be  restrained  by  injunc- 
tion.    (Okl.)     Threlkeld   v.  Steward,  888. 

9.  CONTRACTS — Restraint  of  Practice  of  Medicine. — Courts  will 
not,  as  a  rule,  inquire  into  the  adequacy  of  the  consideration  of  such 
contract.     (Okl.)     Threlkeld  v.  Steward,  888. 

Note. 

Contracts,  delivery,  necessity  and  purpose  of,  29. 
delivery,  souled  instruments,  29. 
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Contracts,   illiterate   person,   duty   to   have   writing   explained   before 

signing,  813. 
illiterate  person,  whether  bound  by  writing  which  he  signs,  813, 

814, 
negligence  in  signing  without  knowing  contents,  810. 
signing  by  one  who  cannot  read  and  who  does  not  know  contents, 

813. 
signing  induced  by  misrepresentation  as  to  contents,  815-817. 
signing  in  ignorance  of  contents,  whether  binds  party,  810. 
signing   in   reliance   upon   others'   statements   as   to   the   contents, 

815-817. 
signing  without  reading  by  one  who  can  read,  whether  bimlb  him, 

810. 

See  Sunday  Contracts. 

CORPOEATIONS. 

In  General. 

1.  CORPORATION — Franchise  is  Subject  to  Subsequent  Statutes. 
Whatever  grants,  stipulations  or  restrictions  may  be  found  in  the 
charter  of  a  corporation,  it  is  within  the  power  of  subsequent  legis- 
latures to  render  it  subject  to  general  laws  enacted  under  the  police 
power  of  the  state.     (111.)     Venner  v.  Chicago  City  Ry.  Co.,  229. 

2.  CORPORATION — Power  to  Trustee  to  Sell  and  Vote  Stock. — 
Where  two  groups  of  stockholders  transfer  their  shares  to  a  trust 
company  to  prevent  a  third  group  from  acquiring  control  of  tlie  cor- 
poration, the  agreement  of  transfer  providing  that  the  trust  company 
shall  take  out  a  certificate  to  itself  as  trustee,  vote  the  stock  as  three 
named  shareholders  or  a  majority  of  them  direct,  pay  dividends  to 
the  owners,  and  sell  the  shares  for  such  price  and  at  such  time  as  the 
tliree  named  stockholders  or  a  majority  of  them  direct,  provided  a 
MifRcient  number  of  shares  are  sold  to  constitute  a  majority  of  the 
stock  outstanding,  the  agreement  is  valid,  and  creates  a  power  of  sale 
with  an  incidental  provision  for  voting.  Tt  is  something  more  than  a 
iiiere  power  of  attorney.  It  creates  in  effect  a  joint  trusteeship,  ani! 
is  not  revocable  at  the  pleasure  of  one  of  the  parties.  (Me.)  Hall 
V.  Merrill  Trust  Co.,  355, 

Preferred  Stoclc. 

3.  CORPORATION. — Calling  Stock  "Preferred  Stock"  does  not  of 
itself  determine  the  rights  of  the  holders,  for  the  extent  of  the 
preference  is  to  be  determined  by  the  contract.  (N.  J.  Eq.)  Lloyd 
V.  Pennsylvania  Elec.  Vehicle  Co.,  557. 

4.  CORPORATION, — Preferred  Stock,  in  the  Absence  of  Express 
stipulation  or  direction  to  the  contrary,  simply  gives  the  holder  a 
right  of  preference  in  the  division  of  profits,  and  not  in  the  dis- 
tribution of  capital.  (N.  J.  Eq.)  Lloyd  v.  Pennsylvania  Elec.  Vehicle 
Co.,  557. 

5.  CORPORATION — Preferred  Stock. — The  General  Corporation 
Act  of  1896  (Pub.  Laws  1896,  p.  277)  authorizes  the  creation  of 
two  or  more  kinds  of  stock,  of  such  classes,  with  such  designations, 
)irpterences  and  voting  powers,  or  restriction  or  qualification  thereof 
as  shall  be  stat<'(l  or  expressed  in  the  certificate  of  incorporation. 
.\  corporation  organized  under  that  act  provided  in  its  certificate  for 
the  creation  of  preferred  stock,  "the  holder  thereof  to  receive  and 
the  company  to  [)ay  a  fixed  yearly  dividend  of  six  per  cent  before 
any  dividend  shall  be  set  apart  or  paid  on  the  general  stock."  Held, 
tii.'it  upon  the  winding  up  of  the  corporation  the  preferred  stockhold- 
ers were  entitled  only  to  the  preference  set  forth  in  the  certificate  of 
intorpoiatiou,  and  were  not  to  be  paid  on  account  of  the  par  value  of 
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their  {.hares  in  preference  to  the  common  stockholders.  (N.  J.  Eq.) 
Lloyd  V.  Pennsylvania  Elec.  Vehicle  Co.,  557. 

Dividends. 

6.  CORPORATION  —  Dividends,    Wliether   Incom©    or     Capital  — 

Where  a  corporation,  having  accumulated  large  surplus  earnings,  de- 
clares an  extra  dividend  of  fifty  per  cent  in  the  usual  form,  and  gives 
stockholders  an  option  to  take  stock  in  a  new  and  independent  com- 
pany to  an  amount  equal  to  one-half  their  dividends,  the  surplus, 
when  thus  divided,  is  to  be  treated  as  income  going  to  life  tenants, 
and  not  as  capital  going  to  the  remaindermen.  (Mass.)  Gray  v. 
Hemenway,  377. 

Inspection  of  Boolcs. 

7.  CORPORATION  —  Common-law    Eight     to    Inspect    Books. — 

Under  the  common  law  the  right  of  a  stockholder  to  inspect  the 
books  of  his  corporation  can  be  enforced  only  when  he  asks  it  in 
good  faith  and  for  reasons  connected  with  his  rights  as  a  stock 
holder.     (111.)     Venner  v.  Chicago  City  Ry.  Co.,  229. 

8.  CORPORATION — Statutory  Right  to  Inspect  Books. — Where 
the  right  to  inspect  corporate  books  is  conferred  by  statute  in 
absolute  terms  upon  stockholders,  their  purpose  or  motive  in  de 
manding  an  inspection  is  not  material,  and  they  cannot  be  required 
to  state  their  reasons  therefor.  (111.)  Venner  v.  Chicago  City  E}'. 
Co.,  229. 

9.  CORPORATION — Statutory  Right  to  Inspect  Books. — Where 
the  right  of  a  stockholder  to  inspect  the  books  of  his  corporation 
is  given  in  absolute  terms  by  statute,  he  need  not  show,  in  his  peti- 
tion for  mandamus  to  enforce  the  right,  the  object  of  his  inspec- 
tion, and  it  is  no  defense  to  allege  improper  purposes  or  that  he 
desires  the  information  in  order  to  injure  the  business  of  the  com- 
pany.     (111.)      Venner  v.  Chicago  City  Ry.  Co.,  229. 

10.  CORPORATION — Statutory  Right  of  Inspection. — The  purpose 
of  section  13  of  the  Illinois  incorporation  act,  which  requires  cor- 
porations to  keep  books  of  account  at  their  principal  place  of  busi- 
ness and  gives  stockholders  the  right  to  examine  the  records  and 
books  of  their  corporation,  is  to  protect  the  public  from  monopolies, 
unlawful  combinations,  and  unreasonable  exactions  from  corpora- 
tions, as  well  as  to  protect  the  interests  of  stockholders.  (111.) 
Venner  y.  Chicago  City  Ry.  Co.,  229. 

11.  CORPORATION — Statute  Giving  Right  to  Inspect  Books. — 
Under  a  statute  requiring  the  directors  "of  every  stoclt  corporation" 
to  keep  books  of  account  at  its  principal  place  of  business,  and 
giving  "every  stockholder  in  such  corporation"  the  right  to  inspect 
the  books  and  records  of  the  corporation,  "everv  stockholder"  means 
"each  and  all."     (111.)     Venner  v.  Chicago  City"  Ry.  Co.,  229. 

12.  CORPORATION — Statute  Giving  Right  to  Inspect  Books. — The 
Illinois  statute  requiring  corporations  to  keep  books  of  account  at 
their  principal  place  of  business  and  giving  stockholders  the  right 
to  inspect  these  books  applies  to  corporations  orgnnlzed  under  pre- 
vious special  laws,  and  is  not  unconstitutional.  (111.)  Venner  v. 
riiicago  City  Ry.  Co..  229. 

13.  CORPORATION — Statute  Giving  Right  to  Inspect  Books. — A 
statute  requiring  corporations  to  keep  books  of  account  at  their 
principal  place  of  business,  and  giving  stockholders  the  right  to 
inspect  the  books  and  records  of  their  corporations,  is  a  proper 
exercise  of  the  police  power.  (111.)  Venner  v.  Chicago  City  Ry.  Co., 
229. 

14.  CORPORATION — Inspection  of  Books — Mandamus. — The  right 
of  a  stockholder  to  inspect  the  Imoks  of  his  corporation  may  be  en- 
forced by  mandamus.      (IH.)      Venner  v.  Chicago  City  Ry.  Co.,  229. 
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^uthoritp  of  Agent. 

15.  CORPORATION— Estoppel  to  Deny  Authority  of  Agent. — In 

order  that  a  corporation  may  be  bound  by  the  acts  of  one  as  its 
agent,  either  upon  the  ground  of  an  implied  authority  or  of  estoppel, 
it  must  appear  that  the  corporation  is  chargeable  with  notice  of  the 
acts  or  omissions  relied  upon  to  establish  such  implied  authority  or 
estoppel.      (N.  J.  L.)      Sr-hlessinger  v.  Forest  Products  Co.,  fi27. 

16.  CORPORATION — Implied  Authority  of  Agent — Notice. — No- 
tice to  the  person  who  is  alleged  to  have  acted  as  agent  for  a  cor- 
poration is  not  such  notice  to  the  corporation  as  will  suffice  to  bind 
it  to  third  persons  upon  the  ground  of  implied  authority  to  him  to 
act  as  such  agent  or  upon  the  ground  of  estoppel.  (N.  J.  L.)  Schles- 
singer  v.  Forest  Products  Co.,  627. 

Foreign  Insurance  Company — Jurisdiction  of  Courts. 

i7.  FOREIGN  INSURANCE  COMPANY.— A  Court  will  not  Enter- 
tain Jurisdiction  of  a  suit  against  a  foreign  mutual  life  insurance 
company,  brought  by  a  member  thereof  for  himself  and  in  behalf  of 
others  similarly  situated  who  may  see  fit  to  come  in  and  share  in  the 
suit,  to  recover  alleged  balances  due  on  account  of  premiums  paid 
and  misapplied;  for  before  the  balance,  if  any,  due  the  plaintiff  can 
be  ascertained,  there  must  be  a  complete  visitation  of  the  corporation, 
a  thorough  inquiry  into  all  its  affairs,  and  an  ascertainment  not  only 
of  the  condition  of  the  account  with  the  plaintiff,  but  of  the  accounts 
of  all  its  members  who  have  had  policies,  no  matter  how  numerous 
they  may  be  or  through  how  many  states  they  may  be  scattered. 
(Mo.)     State  v.  Denton,  417. 

18.  FOREIGN  INSURANCE  COMPANY— Jurisdiction  of  Court.— 
The  fact  that  the  acts  of  a  foreign  insurance  company  complained  of 
are  fraudulent  does  not  confer  jurisdiction  on  a  court  to  exercise 
visitorial  powers,  if  it  otherwise  lacks  jurisdiction.  (Mo.)  State  v. 
Denton,  417. 

19.  FOREIGN  INSURANCE  COMPANY— Jurisdiction  of  Court.— 
If  a  court  cannot  render  an  intelligent  judgment  for  money  which 
the  plaintiff  claims  he  has  been  unlawfully  compelled  to  pay  a  foreign 
insurance  company  in  excess  of  legitimate  assessments,  without  enter- 
ing into  an  elaborate  accounting  which  the  court  has  no  jurisdiction 
to  make,  the,n  the  court  has  no  jurisdiction  to  render  the  money  judg- 
ment.    (Mo.)     State  v.  Denton,  417. 

Corporation  Commission. 

20.  CORPORATION  COMMISSION  —  Train  Service  —  Interstate 
Commerce. — Where  a  railroad  company  has  provided  adequate  and 
reasonable  facilities  for  the  accommodation  of  traffic  to  and  from  a 
certain  place,  an  order  of  the  corporation  commission,  requiring  it  to 
stop  another  train  engaged  in  interstate  commerce  at  said  point  is 
unreasonable.     (Okl.)     St.  Louis  etc.  R.  R.  Co.  v.   Reynolds,  1003. 

21.  CORPORATION  COMMISSION.— The  Term  "Adequate  Facili 
ties"  is  not  capable  of  exact  definition,  being  a  relative  term,  and 
calls  for  such  facilities  as  may  be  fairly  demanded,  regard  being  had 
to  the  size  of  such  station  or  place,  the  extent  of  the  demand  of 
transportation,  its  relative  location  to  other  places,  the  cost  of  furnisii- 
ing  additional  accommodations  asked  for,  and  all  other  facts  which 
would  have  a  bearing  upon  the  question  of  convenience  and  cost. 
(Okl.)     St.  Louis  etc.  R.  R.  Co.  v.  Reynolds,  1003. 

Note. 

Corporation  Commission,  validity  of  regulations  affecting  railroad,  tel- 
egraph   and  telephone  companies,  1006,  1007. 
review  of  proceedings,  1009-1011. 
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COTENANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Setoff  and  Counterclaim. 

COUNTIES. 

1.  COUNTY — Annexation  of  Territory — Indebtedness  and  Taxes. — 

Where  a  county  is  enlarged  by  annexing  a  portion  of  another  county, 
the  annexed  portion  is  liable  to  pay  its  proportionate  share  of  the 
indebtedness  of  the  county  to  which  it  is  annexed.  (Idaho)  Blake 
V.  Jacks,  177. 

2.  COUNTY — Annexation  of  Territory — Indebtedness  and  Taxes. — 

Under  the  provisions  of  section  1963,  Revised  Codes,  which  pledges 
the  faith,  credit  and  all  taxable  property  within  the  limits  of  the 
county  as  it  was  constituted  at  the  time  the  indebtedness  was  in- 
curred for  its  payment,  all  taxable  property  subsequently  brought 
into  the  county  is  liable  for  its  proportionate  share  of  such  indebted- 
ness.    (Idaho)     Blake  v.  Jacks,  177. 

3.  COUNTY — Annexation  of  Territory — Indebtedness  and  Taxes. — 
Under  the  provisions  of  our  statute,  the  indebtedness  of  a  county 
becomes  a  burden  upon  all  of  the  taxable  property  brought  within 
the  county  after  the  creation  of  such  indebtedness,  as  well  as  upon 
the  taxable  property  that  was  within  the  county  at  the  date  of  the 
creation  of  the  indebtedness.     (Idaho)     Blake  v.  Jacks,  177. 

COURTS. 

1.  COURTS  —  Law   of    Case  —  Federal    and    State    Courts. — The 

opinion  on  appeal  in  a  federal  court,  reversing  a  judgment  for  the 
jjaintiff  and  remanding  the  cause,  is  conclusive  on  the  trial  federal 
"ourt  in  further  proceedings  therein,  but  it  will  not  sustain  a  plea  of 
former  adjudication  in  a  subsequent  action  by  the  plaintiff  in  the 
state  court  after  dismissing  the  action  in  the  federal  court  without 
prejudice.     (Iowa)     Wells  v.  Western  Union  Tel.  Co.,  317. 

2.  STARE  DECISIS.— A  Well-settled  Rule  of  Practice,  which  has 
been  silently  acquiesced  in,  will  not  be  set  aside  where  it  would 
probably  cause  great  inconvenience  and  confusion  in  the  practice, 
and  where  it  can  easily  be  changed  by  the  legislature,  if  there  is 
any  necessity  therefor.     (Okl.)     Palmer  v.  Harris,  822, 

CRIMINAL  LAW. 

JVaiver  of  Jurisdiction. 

1.  CRIMINAL  LAW— Waiver  of  Jurisdiction.— "Where  the  defend- 
ant in  a  prosecution  for  seduction  a])pears  in  person  and  by  counsel, 
makes  no  objection  to  the  jurisdiction  of  the  court,  and  announces 
readv  for  trial,  this  constitutes  a  waiver  of  jurisdiction  over  nis 
person.     (Mo.)     State  v.  Mitchell,  425. 

2.  JURISDICTION  OF  JUDGE— Waiver  by  Accused.— Assuming 
that  the  defendant  in  a  prosecution  against  liim  for  crime  could 
by  appropriate  action  in  the  trial  court  in  the  way  of  pleas,  objec- 
tions or  otherwise  have  raised  the  question  as  to  the  authority  and 
jurisdiction  of  the  judge  of  the  criminal  court  of  record  for  another 
county  to  preside  over  the  court  in  the  trial  of  such  case,  wiiero 
such  judge  is  acting  under  an  order  of  the  governor,  based  ujion 
section  3871  of  the  Genera]  Statutes  of  190(5,  where  no  objections 
to  the  authority  or  jurisdiction  of  such  judge  were  made  in  the 
trial  court  and  no  action  of  any  kind  taken  by  tlie  defendant 
toward    raising    such    question,    he    will    be    deemed    to    iiave    waived 
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by  his  silence  any  such  privilege  or  right  he  may  have  hafl,  and 
will  not  be  permitted  to  raise  such  question  for  the  first  time  in  the 
appellate  court.     (Fla.)     Tillman  v.  State,  100. 

Insanity  as  Defense. 

3.  CRIMINAL  LAW — Insanity  Arising  During  the  Progress  of  a 
Difficulty  voluntarily  brought  on  by  the  defendant,  and  as  the  result  of 
a  blow  rightfully  inflicted  by  his  adversary,  does  not  excuse  him  for 
his  subsequent  conduct  in  the  affray.     (S.  C.)     State  v.  Coyle,  1022. 

Cross-examination  of  Defendant. 

4.  CRIMINAL  LAW  —  Cross-excmination   of  Defendant. — Where, 

on  examination  in  chief  of  the  defendant  in  seduction,  reference  is 
made  to  his  promise  to  marry  the  prosecuting  witness  and  his  inter- 
course with  her,,  he  cannot,  by  confining  his  answers  to  a  particular 
date,  preclude  the  state  from  a  full  and  thorough  cross-examination 
upon  these  subjects.     (Mo.)     State  v.   Mitchell,  425. 

5.  CRIMINAL  LAW — Cross-examination  of  Defendant. — The  de- 
fendant in  a  criminal  prosecution  need  not  hecoiiie  a  witness,  and 
when  he  does,  he  enjoys  an  advantage  over  tiie  ordinary  witness  in 
that  his  cross-examination  must  be  confined  to  the  matter  with  refer- 
ence to  which  he  testifies,  but  as  to  the  matter  to  whifli  lie  "refers" 
in  his  testimony  in  chief,  he  is  subject  to  cross-examination  and  im- 
peachment just  as  any  other  witness.     (Mo.)     State  v.  Mitchell,  425. 

Argument  of  Counsel. 

6.  CRIMINAL  TRIAL  —  Argument  of  Counsel. — Where  the  de- 
fendant in  a  homicide  case  has  testified  that  she  was  sick  at  the 
time  of  the  killing,  and  that  a  certain  physician  attended  lier,  it  is 
reversible  error  for  the  state  in  argument  to  ask.  "Why  didn't  the 
judge  bring  Doctor  Mason  and  show  you  by  him  that  he  was  doctor- 
ing her?"  when  the  physician  resided  in  the  state  and  was  not 
less  accessible  to  the  prosecution  than  to  the  defense.  (Ala.)  Hutch- 
crson  v.  State,   17. 

InMruetio)is. 

7.  CRIMINAL  LAW. — An  Instruction  is  not  on  the  Facts  where  it 
does  not  assume  as  true  any  fact  in  issue,  does  not  undertake  to  state 
the  testimony,  nor  in  any  way  convev  to  the  jviry  the  court's  opinion 
of  the  testiniony.     (S.  C.)     State  v.  Coyle,  1022. 

8.  CRIMINAL  TRIAL. — An  Instruction  in  a  Seduction  case  is 
properly  refused,  if  it  undertakes  to  select  certain  portions  of  Ihe 
evidence,  such  as  letters  written  by  the  defendant,  and  comment  upon 
their  force  and  effect.     (Mo.)     State  v.  Mitchell,  425. 

Verdict. 

9.  CRIMINAL  LAW  —  Verdict — Intention — Certainty. — .\  verdict 
should  be  regarded  from  the  standpoint  of  the  jury's  intention,  and 
when  this  can  be  ascertained,  if  consistent  with  legal  principles,  such 
effect  should  be  given  to  the  findings,  as  will  really  conform  to  their 
intention.  If  a  verdict  is  not  siiOiciently  certain  to  clearly  show 
what  the  jurv  intended,  it  will  be  fatally  defective.  (Fla.)  Bunch  v. 
State,  91. 

10.  CRIMINAL  LAW— Verdict— "Assault  With  Attempt  to  Mur- 
der."— -The  verdict  of  the  jury  was  in  these  words:  "We  the  jury 
find  the  tlefendant,  Mamie  Bunch,  guilty  of  assault  with  attempt  to 
murder  in  the  second  degree,  so  say  we  all."  Held,  that  the  word 
"attempt"  carries  with  it  the  idea  of  intent  in  this  verdict,  and  that 
the  verdict  is  not  fataily  defective.      (Fla.)     Bunch  v.  State,  91. 
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Sentence. 

11.  CRIMINAL  LAW — Modification  of  Sentence.— During  the 
same  term  of  court  at  which  the  sentence  is  imposed,  before  the 
defendant  had  begun  serving  such  sentence  the  trial  judge  has  the 
power  to  modify  such  sentence.     (Fla.)     Tillman  v.  State,  100. 

12.  CRIMINAL  LAW. — An  Alternative  Sentence  is  Erroneous  in 
providing  that  the  defendant  be  imprisoned  in  the  state  penitentiary 
upon  default  in  the  payment  of  the  fine  and  costs.  Where  the 
primary  sentence  imposed  is  a  fine  and  costs  of  prosecution  only,  the 
court  should  fix  a  period  of  imprisonment  in  the  county  jail,  instead 
of  in  the  state  penitentiary,  for  the  nonpayment  of  such  fine  and 
costs.     (Fla.)     Enson  v.  State,  92. 

13.  CRIMINAL  LAW. — An  Indeterminate  Sentence  Law  is  not  Un- 
constitutional in  providing  that  a  person  convicted  of  crime  shall  be 
sentenced  for  a  period  not  exceeding  the  maximum  statutory  penalty 
for  the  crime.     (Iowa)     State  v.  Duff,  269. 

14.  CRIMINAL  LAW. — The  Constitutionality  of  an  Indeterminate 
Sentence  Law  is  not  affected  by  the  fact  that  the  board  of  parole  may 
lessen  the  sentence  of  imprisonment  by  a  parole.  (Iowa)  State  v. 
Duff,  269. 

15.  CRIMINAL  LAW — Indeterminate  Sentence. — The  Parole  of 
Prisoners  under  the  provisions  of  the  indeterminate  sentence  law 
does  not  infringe  the  constitutional  right  of  the  governor  to  grant 
pardons  and  reprieves.     (Iowa)     State  v.  Duff,  269. 

See  Accomplices. 
Note. 

Criminal  Law,  accomplices,  who  are.     See  Accompli-^^es. 
technical  errors  not  ground  for  reversal,  677-679. 

CROPS. 

1.  CROPS — Evidence  of  Ownership. — The  fact  that  a  person  is 
the  owner  of  a  farm  is  no  evidence  that  he  is  the  owner  of  the 
crops  grown  theieon  during  the  occupancy  of  a  tenant.  (Vt.)  Olin 
V.  Martell,  1072. 

2.  CROPS. — The  Lessee  is  the  Owner  of  Crops,  where  the  lease 
is  for  a  cash  rental  without  lien  reserved.  (Vt.)  Olin  v.  Martell, 
1072. 

3.  CROPS. — If  a  Lease  is  on  Shares  without  modifying  provisions, 
tiie  lessor  and  lessee  are  tenants  in  common  of  the  crops.  (Vt.) 
Olin  V.  Martell,  1072. 

CUSTOM  AND  USAGE. 

1.  CUSTOM — Necessity   of   Being   General    and   Established. — For 

a  custom  or  usage  to  vary  the  implications  of  a  contract,  it  must 
be  established  and  acted  upon  generally  and  sufficiently  long  to  raise 
a  presumption  of  its  knowledge,  and  it  can  never  vary  the  expressed 
stipulations  of  a  contract.  (Ala.)  Mobile  etc.  E.  R.  Co.  v.  Bay 
Shore  Lumber  Co.,  84. 

2.  CUSTOM — Necessity  of  Being  Fair  and  Just. — It  is  only  a  rea- 
sonable custom,  not  opposed  to  law.  which  is  admissible  to  aid  in  the 
interjiretation  of  contracts.  Unfair  and  unrighteous  ones  the  law 
should  not  allow  to  exist,  much  less  to  encourage  or  enforce.  (Ala.) 
Mobile  etc.  R.  R.  Co.  v.  Bay  Shore  Lumber  Co.,  84. 

DAMAGES. 
1.     DAMAGES. — Evidence  of  the  Pecuniary  Condition  of  the  plain- 
tiff is  usually   not   admissible   in   cases   of   tort,   and    never   so    for   the 
purpose     of     securing     vindictive     damages,      (N.    C.)      Robertson     v. 
L'ouklia  &  Plymouth  Lumber  Co.,  635. 
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2.  DAMAGES — Evidence  of  Extent  of  Personal  Injuries. — Where 
several  nonexpert  witnesses  testify  on  one  side  to  the  effect  that  an 
injury  for  which  damages  were  allowed  by  a  jury  was  of  a  permanent 
nature,  and  the  plaintiff's  injured  hand  was  exhibited  to  the  jury  in 
corroboration  of  said  testimony,  and  several  expert  witnesses  testify 
on  the  other  side  that  the  injury  was  slight,  and  that  there  was  a  com- 
plete recovery,  it  was  proper  to  submit  the  evidence  on  both  sides  to 
the  jury,  and  let  it  decide  the  disputed  question  of  fact.  (Okl.) 
Coalgate  Co.  v.  Bross,  915. 

3.  DAMAGES — Personal  Injuries — Partial  Disability. — In  an  ac 
tion  for  personal  injuries  that  leave  the  plaintiff  still  capable  of  doing 
something  for  a  livelihood,  the  burden  is  on  him  to  show  the  differ- 
ence between  his  earning  capacity  before  and  that  since  the  injury. 
(Ala.)     Manistee  Mill  Co.  v.  Hobdy,  73. 

See  Exchange  of  Property;  Insane  Persons;  Irrigation. 

DEEDS. 

Intoxication  of  Grantor. 

1.  DEEDS — Intoxication  of  Grantor  as  Invalidating  Deed. — Be- 
fore a  deed  or  other  contract  will  be  set  aside  on  the  ground  of  the 
intoxication  of  the  grantor  or  maker  when  the  same  was  executed, 
the  evidence  must  show  that  the  grantor  was  in  such  a  degree  of 
intoxication  at  the  time  as  to  render  him  entirely  incapable  of  under- 
standing the  nature  and  effect  of  the  transaction.  (N.  D.)  Power 
V.   King,   784. 

2.  DEEDS — Intoxication  of  Grantor  as  Rendering  Him  Incompe- 
tent.— Evidence  considered,  and  held  to  show  that  plaintiff  was  not 
rendered  incompetent  to  enter  into  the  contract  involved  in  this  action 
by  reason  of  his  intoxication.     (N.  D.)     Power  v.  King,  784. 

Deed  for  Support — Eemedy  of  Grantor, 

3.  DEED  FOR  SUPPORT— Remedy  of  Grantor  by  Cancellation.— 

Abandonment  of  their  contract  by  defendants  to  support  the  plaintiff 
for  life  as  the  consideration  for  a  deed  to  land  from  plaintiff'  to  one 
of  defendants  entitled  the  grantor  to  a  cancellation  of  the  deed  in 
equity,  on  the  theory  that  the  conduct  of  defendants  raises  the  pre- 
sumption of  a  fraudulent  intention  at  the  inception  of  the  contract, 
and  that,  too,  irrespective  of  any  question  of  a  remedy  at  law.  (Okl.) 
Spangler  v.  Yarborough,  856. 

See    Building    Restrictions;     Homesteads;     Partnership;    Vendor    and 

Vendee. 

DEFINITIONS. 

See  Words  and  Phrases. 

DEMURRER. 

See  Pleading,  14-16. 

DEPARTMENTS  OF  GOVERNMENT. 

See  Constitutional  Law,  6. 

DEVISES. 

See  Wills. 

DISBARMENT. 

See  Attorney  and  Client,  7-10. 
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DISCOVEEY. 
DISCOVERY. — The  Jurisdiction  of  a  Court  of  Equity  cannot 
be  sustained  on  the  ground  that  the  petition  is  in  the  nature  of  a  bill 
for  discovery,  if  the  discovery  asked  is  only  in  aid  or  as  a  part  of 
an  accounting  of  which  the  court  has  no  jurisdiction.  (Mo.)  State 
▼.  Denton,  417. 

DISMISSAL. 
DISMISSAIj — Mistake  in  Docketing  Case. — In  the  absence  of 
a  showing  of  prejudice,  a  petition  filed  in  the  office  of  the  clerk  of 
the  district  court,  the  object  and  purpose  of  the  action  being  to 
secure  the  right  of  visitation  on  the  part  of  a  parent  deprived  of 
the  custody  of  a  child,  will  not  be  dismissed  because  entitled  in,  and 
by  the  clerk  given,  the  same  docket  number  as  a  former  case  between 
the  same  parties,  which  had  been  finally  closed  in  that  court.  (Okl.) 
Allison   V.   Bryan,   988. 

DISTRESS. 

See  Landlord   and  Tenant,  4,  5. 

DIVIDENDS. 

See  Corporation,  6. 

DIVORCE. 

Desertion. 

1.  DIVORCE — Desertion — Driving  Spouse  from  Home. — In  a  suit 
for  divorce  upon  the  ground  of  willful,  obstinate  and  continued 
desertion  for  the  statutory  period,  it  is  immaterial  which  of  the  mar- 
ried parties  leave  the  marital  home;  the  one  who  intends  bringing 
the  cohabitation  to  an  end  commits  the  desertion.  The  party  who 
drives  the  other  away  is  the  deserter,  and  a  wife  may  drive  her  hus- 
band away.     (Fla.)      Hudson   v.   Hudson,   141. 

2.  DIVORCE — Desertion. — Tlie  Meaning  of  the  Statutory  Ground 
for  divorce,  willful,  obstinate  and  continued  desertion  for  more  than 
one  year,  considered  and  discussed.     (Fla.)     Hudson  v.  Hudson,  141. 

Property  Rights  and  Homestead. 

S.  DIVORCE — Homestead  not  Disposed  of  by  Decree. — Tn  a  di- 
vorce proceeding  it  is  competent  for  the  court,  in  the  decree,  to  set 
aside  the  homestead  to  either  party;  but  where  the  same  makes  no 
disposition  thereof,  the  homestead  remains  to  the  husband,  as  the 
head  of  the  family,  discharged  of  all  homestead  rights  or  claims  of 
the  other  party.     (Okl.)     Goldsborough  v.  Hewitt,  79.5. 

4.  DIVORCE — Enforcement  of  Property  Rights — Multifariousness. 
A  bill  by  a  wife  praying  a  divorce,  and  that  the  defendant  be  re- 
quired to  convey  to  her  land  which  stands  in  his  name  but  which 
has  been  paid  for  with  her  funds,  is  not  demurrable  because  multi- 
farious.    (Ala.)     Singer  v.  Singer,  19. 

Note. 

Divorce,  desertion,  adultery  causing  separation,  158. 

desertion,    cessation   of   matrimonial   intercourse,   whether   consti- 
tutes, 162. 

desertion,  confinement  in  insane  asylum,  159. 

desertion,  confinement  in  prison,  159. 

desertion,  consent  of  parties  to  separation,  152. 

desertion,  continuity  of,  148. 

desertion,  cruelty  causing  separation,  156. 

desertion,  definition   of,   147. 
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Divorce,  desertion,  discretion  of  court  to  grant  decree,  163. 
desertion,  domicile,  separation  through  change  of,  160. 
desertion,  intention  of  parties,  150. 
desertion,  involuntary  separation,  1.t9,  160. 
desertion,  facts  justifying  separation,  156,  157. 
desertion,  misconduct   causing  separation,   156-158. 
desertion,  reconciliation,  duty  to  seek,  153. 
desertion,  reconciliation,  good  faith  in  seeking,   155. 
desertion,  reconciliation,  refusal  of,  154. 
desertion,  refusal  to  live  with  or  near  relatives,  162. 
desertion,  religious  belief,  adopting  different,  165. 
desertion,  separation  by  judicial  decree,  160. 
desertion,  support,  neglect  to,  164. 
desertion,  time  of,  how  calculated,  148,  149. 
desertion,  time  pending  another  suit  for  divorce,  149. 
desertion,  what  constitutes,  147. 
desertion,  when  commences,  148. 
desertion,  whether  must  be  continuous,  148. 
desertion,  willfulness  of,  151. 

DOGS. 

See  Animals. 

DOWEE. 

1.  PAROL  TRUST — Dower — Evidence. — On  a  petition  by  a  second 
wife  for  dower,  proof  by  the  defendant  heirs,  who  were  the  children 
by  a  former  wife,  that,  while  the  legal  title  to  certain  property 
was  in  their  father  at  the  time  of  his  death,  the  same  had  been 
bought,  paid  for,  and  improved  from  funds  which  constituted  the 
separate  estate  of  their  mother;  and  also  that  the  deed  had  been 
made  to  their  father  by  mistake,  instead  of  to  their  mother,  estab- 
lishes a  trust  in  favor  of  defendants,  superior  to  the  claim  for  dower, 
which  must  be  assigned,  if  at  all,  from  the  estate  of  the  father. 
(N.   C.)      Hendren   v.   Hendren,   680. 

2.  DOWER — Proceedings  for  Assignment. — It  is  not  the  Duty  of 

a  widow  to  proceed  for  the  assignment  of  dower.  She  may  await 
the  action  of  the  heirs  or  personal  representatives.  (Ala.)  Hamby 
V.  Hamby,  23. 

3.  DOWER. — Creditors  of  the  Deceased  Owner  of  Land,  entitled 
to  the  present  payment  of  their  debts,  may  have  the  land  sold  sub- 
ject to  the  widow's  dower  right,  and  she  may  consent  that  her  dower 
be  sold  with  the  residue  of  the  land,  so  as  to  vest  a  complete  title  in 
the  purchaser.     (Ala.)     Hamby  v.  Hamby,  23. 

See  Will,  3. 

DRAFTS. 

See    Banks    and    Banking,    1;    Bills    and    Notes,    6,    7;    Principal    and 

Agent,  6-9. 

EJECTMENT. 

1.  EJECTMENT — Possessory  Rights — Sufficiency  of  Possession. — 
The  general  rule  in  actions  of  ejectment  that  the  claimant  must 
recover  upon  the  strength  of  his  own  title  does  not  operate  to  pro- 
hibit the  acquisition  of  possessory  rights  which  may  be  enforced 
in  actions  of  ejectment  between  parties  in  cases  where  the  true 
owner  does  not  intervene;  but  a  prior  possession,  to  be  effective  as 
against  a  mere  squatter  or  intruder  in  actual  possession,  must  be 
aa  actual  unabandoned  possession,     (fla.)     Bass  v.  Eamos,   105. 
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2.  EJECTMENT — Title  Founded  on  Prior  Possession. — A  plaintiff 
may  recover  possession  of  realty  by  virtue  of  a  proper  prior  pos- 
session, for  tlien  he  recovers  as  much  upon  the  sti^ngth  of  his  own 
title  as  if  he  shows  a  good  title  to  the  premises,  (Fla.)  Bass  v. 
Ramos,  105. 

3.  EJECTMENT— Intruder— Plaintiff  Without  Title.— A  plain- 
titf  in  ejectment  without  title  cannot  recover  as  against  a  mere 
intruder  without  title,  if  such  plaintiff  has  not  himself  had  a  prior 
actual  possession  of  the  land.     (Fla.)     Bass  v.  Ramos,  105. 

4.  EJECTMENT — Right  Based  on  Prior  Possession. — A  recovery 
in  ejectment  may  be  had  by  one  without  title  but  who  was  in  prior 
actual  and  proper  possession  of  the  land,  and  such  prior  possession 
need  not  have  been  for  the  statutory  period  necessary  to  mature 
into  a  perfect  title  by  adverse  possession.  (Fla.)  Bass  v.  Ramos, 
105. 

5.  EJECTMENT — Title  or  Possession  Sufficient  to  Maintain. — In 
order  to  recover  the  possession  of  lands  by  the  means  of  an  action 
of  ejectment,  the  plaintiff  must  have  either  a  title  to  the  lands  with 
a  present  right  of  continued  possession,  or  must  have  had  actual 
bona  fide  possession  of  the  lands  with  a  right  to  maintain  a  con- 
tinued possession  when  ousted  by  defendant  and  a  present  right 
to  the  possession  when  the  action  was  begun.  (Fla.)  Bass  v.  Ramos, 
105. 

6.  EJECTMENT — Eight  Founded  upon  Prior  Possession. — In  an 
action  of  ejectment,  if  the  character  of  the  land  is  such  that  con- 
tinued, actual  possession  is  apparently  not  allowed  by  law,  or  if 
hhe  prior  possession  was  not  actual  or  was  unlawful,  or  was  a  mere 
pretense  or  was  that  of  an  intruder  or  trespasser,  there  should  be 
a  showing  of  title  or  right  of  possession  in  order  to  recover  pos- 
session in  ejectment.     (Fla.)     Bass  v.  Ramos,  105. 

7.  EJECTMENT — Presumption  as  to  Lawfulness  of  Possession. — 
While  ordinarily  the  possession  of  land  may  be  presumed  to  be 
lawful,  yet  the  character  of  the  land,  the  time  and  manner  of  pos- 
session, and  other  apparent  circumstances  may  rebut  a  presumption 
of  lawful  possession  and  put  the  party  claiming  such  possession  to 
the  proof  of  the  lawfulness  of  the  asserted  possession.  (Fla.)  Bass 
V.  Ramos,  105. 

8.  EJECTMENT  —  Land  Under  Navigable  Waters.  —  Private 
parties  cannot  by  ejectment  recover  possession  of  lands  under 
navigable  waters  when  such  parties  have  no  legal  title  to  or  right 
to  use  the  land;  and  even  when  the  title  is  in  private  parties,  a 
recovery  of  possession  is  subject  to  the  rights  of  the  public  in  the 
waters.     (Fla.)     Bass   v.   Ramos,   105. 

9.  EJECTMENT  —  Land  Under  Navigable  Waters.  —  Where  a 
plaintiff  in  ejectment  shows  no  title,  but  only  that  he  had  some  time 
jireviously  put  a  one-wire  fence  around  land  in  the  waters  of  a 
navigable  bay  including  the  land  in  controversy,  and  employed  some 
one  to  keep  up  the  fence,  the  direction  of  a  verdict  for  the  defend- 
ant in  actual  possession  will  not  be  held  to  be  error.  (Fla.)  Bass 
V.  Ramos,  105. 

ELECTION  OF  REMEDIES, 
ELECTION  OF  REMEDIES— Suit  by  Undisclosed  Principal. — 
The  fact  that  the  sendee  of  a  forged  telegram  permits  an  undisclosed 
jirincipal  to  sue  the  telegraph  company  in  the  federal  courts  does  not 
constitute  an  election  which  prevents  the  sendee  or  his  assignee,  \ipon 
the  jilaintiff  dismissing  tlie  case  without  prejudice  before  final  judg- 
ment, from  suing  in  a  state  court.  (Iowa)  Wells  v.  Western  Union 
Tel.  Co.,  317. 
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elections. 

Contest — Supersedeas  or  Stay  of  Judgment. 

1.  ELECTION   CONTEST — Supersedeas   or   Stay  of  Judgment. — 

The  trial  court  has  jurisdiction,  in  the  exercise  of  its  discretion,  to 
allow  a  supersedeas  or  stay  of  a  judgment  in  an  election  contest, 
decreeing  the  contestant  entitled  to  the  oflBce,  and  ousting  the  con- 
testee  from  said  office,  and  a  writ  of  certiorari  will  not  lie  to  review 
such  order.     (Okl.)     Palmer  v.  Harris,  822. 

Choice  of  United  States  Senator. 

2.  ELECTIONS — Primaries — Choice  of    United    States    Senator. — 

This  is  an  application  in  the  name  of  the  state,  by  one  Herschel 
James,  as  relator  for  an  original  writ  to  enjoin  defendant,  as  Sec- 
retary of  State,  from  certifying  to  the  various  county  auditors  the 
names  of  the  two  Republican  candidates  for  the  office  of  United 
States  senator  from  this  state,  and  to  restrain  him  from  placing  upon 
the  official  ballot  to  be  voted  at  such  general  election  the  names  of 
said  candidates.  By  such  application  the  validity  of  chapter  109, 
page  151,  Laws  of  1907,  known  as  the  "Primary  Election  Law,"  is 
challenged  in  so  far  as  it  relates  to  the  nomination  and  election  of  a 
candidate  for  the  office  of  United  States  senator,  which  act,  among 
other  things,  provides  that  at  the  primary  to  be  held  in  .Tune  prior 
to  each  general  election,  for  the  nomination  of  state,  district  and 
county  officers,  the  electors  of  each  political  party  may  designate 
their  choice  between  the  candidates  of  their  party  for  United  States 
senator,  and  that,  if  no  candidate  receives  forty  per  cent  of  his  party 
vote,  the  two  candidates  receiving  the  highest  number  of  votes  shall 
be  placed  on  a  separate  ballot,  under  their  proper  party  heading,  to 
be  voted  on  at  the  ensuing  general  election,  and  that  the  candidate 
receiving  a  majority  of  the  votes  cast  shall  be  the  nominee  of  his 
party  for  such  office.  Said  act  also  provides  that  candidates  for  mem- 
bers of  the  legislature  shall  take  and  subscribe  a  certain  oath,  to  the 
effect,  among  other  things,  that  they  are  candidates  for  nomination 
to  such  office,  and  designating  the  political  party  with  which  they 
affiliate.  And  the  act  also  provides  that  the  petitions  of  all  such 
candidates  for  members  of  the  legislative  assembly  shall  contain  a 
pledge  to  the  people  that  they  will  support  and  vote  for  that  candi- 
date of  their  party,  for  United  States  senator,  who  has  received  a 
majority  of  such  party  votes  for  that  position  at  the  primary  election, 
or  at  the  succeeding  general  election.  Relator  contends  that  the  pro- 
vision of  said  act  requiring  legislative  candidates  to  take  and  sub- 
scribe the  oath  therein  prescribed,  and  the  pledge  aforesaid,  violates 
section  211  of  our  state  constitution,  in  that  it  adds  another  oath, 
declaration  and  test,  as  S,  qualification  for  office.  Held,  that  such 
contention  is  correct,  but,  held,  further,  that  those  provisions  of  the 
act  providing  a  method  for  permitting  the  electors  to  designate  their 
choice  of  a  candidate  for  the  United  States  Senate  are  not  dependent 
for  their  validity  upon  such  other  provisions  requiring  the  oath  and 
jdedge,  and  may  be  sustained  regardless  of  the  invalidity  of  such 
other  provisions.     (N.  D.)     State  v.  Blaisdell,  741. 

3.  ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
The  provisions  of  said  act,  in  so  far  as  they  permit  the  electors 
to  designate  their  choice  of  a  candidate  for  the  office  of  United  States 
senator,  are  not  vulnerable  to  attack  upon  any  of  the  grounds  urged 
by  relator.  The  provisions  of  the  act  permitting  the  electors  to 
designate  their  choice  do  not  amount  to  an  election  by  the  people 
of  a  United  States  senator.  Hence  they  do  not  contravene  the  pro- 
vision of  the  federal  constitution  (section  3,  article  1),  providing  for 
the  election  of  United  States  senators  by  the  state  legislature;  but, 
if  they  do  violate  such  constitutional  provision,  relator  is  powerless 
to   complain.     No   constitutional   right   of   the   citizen  is   thereby   vio- 
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lated.  It  is  not  a  judicial  question;  the  Senate  of  the  United  States 
being  the  tribunal  to  determine  the  same.  (N.  D.)  State  v.  Blais- 
dell,   741. 

4.  ELECTIONS— United   States   Senators— Title   of   Statute,— All 

the  provisions  of  the  act  relating  to  the  nomination  and  election  of 
United  States  senators  are  germane  to  the  subject  embraced  within 
the   title   of   the   act.     (N.   D.)     State   v.   Blaisdell,    741. 

5.  ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
Certain  pro%-isions  found  in  section  13  of  the  act  (Laws  1907,  p.  157, 
c.  109).  relating  to  the  ballots  to  be  used  at  the  general  election  for 
determining  the  choice  between  the  candidates  for  the  office  of  United 
States  senator  construed,  and  held  to  require  that  the  candidate  of 
each  political  party  shall  be  placed  on  a  ballot  separate  and  apart 
from  the  candidates  of  other  political  parties.  Held,  further,  that 
the  general  election,  in  so  far  as  it  relates  to  the  choice  between  the 
candidates  for  the  office  of  United  States  senator,  is  a  mere  continua- 
tion of  the  primary  election,  and  that  the  provisions  of  chapter  109 
aforesaid,  which  are  designed  to  safeguard  the  rights  of  party  or- 
ganization, and  to  prevent  members  of  one  party  from  participating 
in  the  nominations  by  another  party,  apply.  Hence,  the  provisions 
of  the  law,  requiring  judges  and  inspectors,  when  handing  a  ballot  to 
a  voter,  to  inform  him  that  he  must  vote  for  the  candidate  of  the 
political  party  such  ballot  represents  only,  and  the  voter  shall  call 
for  his  party  ballot  only,  and  the  provisions  making  it  unlawful  to 
call  for  or  vote  a  ballot  not  representing  the  party  or  principle  with 
which  he  affiliates,  and  permitting  challenges  to  be  interposed,  and 
the  test  oath  to  be  required  as  to  party  affiliation,  also  apply.  (N. 
D.)     State   V.    Blaisdell,    741. 

6.  ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
Section  129  of  the  constitution  of  this  state,  guaranteeing  a  secret 
ballot,  is  not  infringed  by  the  act  in  question.  (N.  D.)  State  v. 
Blaisdell.  741. 

7.  ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
Said  act  is  not  vulne^rable  to  attack  upon  the  ground  that  it  is  an 
unlawful  delegation  of  power  granted  to  the  legislature  by  the  federal 
constitution.     (N.  D.)      State  v.  Blaisdell,  741. 

8.  ELECTIONS — Primaries — Choice  of  United  States  Senator. — 
The  contention  that  said  act  unlawfully  attempts  to  bind  successive 
legislatures  is,  for  reasons  stated  in  the  opinion,  not  tenable.  (N. 
D.)     State    v.    Blaisdell,    741. 

ELECTRICITY. 

1.  ELECTRICITY — Rates — Reasonable  Regulation. — An  Electric 
Company  is  subject  to  reasonable  regulation  and  control  for  the 
j)ublic  benefit.  The  municipality  has  the  power  to  fix  u{)0n  maximum 
rates  for  electricity  to  be  consumed,  which  rates  the  company 
has  no  right  to  disregard,  where  they  are  reasonable  in  their  terms 
and  are  without  any  discrimination  as  between  citizens  receiving 
the  same  kind  and  degree  of  service;  and  in  the  absence  of  more 
specific  legislative  regulation,  such  rates  may,  under  some  circum- 
stances, be  made  the  subject  of  judicial  scrutiny  and  control.  (N. 
(  .)      Horner  v.  Oxford   Water  etc.   Co.,   681. 

2,  ELECTRICITY — RegxUation  of  Charges — Flat  and  Meter  Rates. 
When  a  town  has,  by  an  accepted  ordinance,  fixed  maximum  chaigis 
for  both  flat  and  meter  rates,  under  which  electricity  is  to  be  fur- 
nished by  an  electric  company,  and  the  ordinance  is  treated  as  ex- 
j)ressing  a  contract  between  the  company  and  consumers,  such  or- 
dinance is  subject  to  the  principle  of  interpretation  that  when  a 
promise  is  in  the  alternative,  as  to  do  a  thing  one  way  or  another, 
the  right  of  election  is  with  the  promisor  in  the  absence  of  an  express 
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provision  to  the  contrary.  Hence,  the  company  has  the  option  to 
furnish  electricity  to  its  consumers,  at  a  reasonable  charge,  either 
upon  the  flat  or  meter  basis.  (N.  C.)  Horner  v.  Oxford  Water  etc. 
Co.,   681. 

3.  ELECTRICITY — Ordinance  Fixing  Rates — Parol  Evidence. — 
When  maximum  flat  and  meter  rates  for  electricity  have  been  fixed 
by  a  town  under  an  accepted  ordinance,  the  plain  terms  of  the 
ordinance  cannot,  in  an  action  against  the  electric  company  wherein 
a  consumer  claims  the  right  to  change  from  a  meter  rate  to  a  flat 
rate,  be  afl^ected  by  parol  evidence  that  the  assignor  of  the  franchise 
to  the  company  orally  agreed  that  he  would  furnish  electricity  accord- 
ing to  the  option  of  the  consumer.  (N.  C.)  Horner  v.  Oxford  Water 
etc.  Co.,  681. 

4.  ELECTRICITY — Flat  or  Meter  Rates — Change  of  Service. — 
If  a  town  has  by  ordinance  fixed  a  maximum  charge  for  electricity 
to  be  furnished  by  an  electric  company,  either  upon  a  flat  or  meter 
rate,  and  the  company  has  the  option,  under  the  ordinance  to 
supply  electricity  upon  either  basis,  a  consumer,  who  has  con- 
tracted with  the  company  for  electricity  upon  a  meter  basis,  cannot 
restrain  the  company  from  cutting  off  the  current  when  he  refuses  to 
accept  electricity  at  the  meter  rate  and  demands  to  have  it  fur- 
nished upon  a  flat-rate  basis,  where  it  appears  that  the  company  is 
supplying  him  in  accordance  with  a  reasonable  and  fair  meter  basis 
correctly  measured,  and  it  does  not  a})pear  that  other  consumers  upon 
the  flat-rate  system  have  any  advantage,  or  are  enjoying  a  privilege 
not  accorded  to  those  using  meters.  The  action  of  the  company  does 
not  discriminate  unjustly  against  the  plaintiff,  although  it  has,  with 
a  desire  to  benefit  the  public,  changed  from  a  twelve  hour  to  a 
twenty-four  hour  service,  and  has  ceased  to  supply  electricity  upon  a 
flat-rate  basis.     (N.  C.)     Horner  v.  Oxford  Water  etc.  Co.,  681. 

ELEVATORS  FOR  PASSENGERS. 

See  Carriers,  21,  22. 

EMPLOYER'S  LIABILITY. 

See  Master   and   Servant. 

EQUITY. 

In  General. 

1.  EQUITY. — Entrenchment  Behind  Considerable  Expenditures  of 

money  cannot  shield  premeditated  efforts  to  evade  or  circumvent 
legal  obligations  from  the  salutary  remedies  of  equity.  (Mass.) 
Stewart    v.    Finkelstone,    370. 

2.  EQUITY. — The  Relief  Granted  in  Equity  is  such  as  the  nature 
of  the  case,  the  law  and  the  facts,  demand,  not  at  the  beginning,  but  at 
the  time  the  decree  is  entered  in  the  litigation.  (Okl.)  Superior 
Oil  &  Gas  Co.  V.  Mehlin,  942. 

Jurisdiction   of   Estate  of  Decedent. 

3.  EQUITY — Jurisdiction  of  Estate  of  Decedent. — If,  on  a  bill 
filed  for  tliat  purpose,  a  chancery  court  assumes  jurisdiction  of  the 
administration  of  an  estate  of  a  decedent,  all  incidental  questions 
may  and  must  be  there  settled,  and  nothing  can  thereafter  be  done  in 
the"  probate  court.      (Ala.)     Hamby  v.  Hamby,  23. 

Phadiruj  and  Practice. 

4.  EQUITY — Multifariousness. — Even  When  There  is  hut  One 
Defendant,  a  bill  is  multifarious  which  seeks  relief  as  to  two  distinct 
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subjects   having  no   connection  with  or  dependence   upon   each   other. 
(Ala.)      ;<ingei    \.   siinger,   19. 

5.  EQUITY.— Multifariousness  is  Described  as  the  Joinder  of  dis- 
tinct and  independent  matters,  thereby  confounding  them;  or  the 
uniting,  in  one  bill,  of  several  matters  perfectly  distinct  and  con- 
nected   against   one   defendant.     (Ala.)     Singer   v.    Singer,    19. 

6.  EQUITY. — A  General  Demurrer  to  an  Entire  Bill  for  want  of 
equity  should  be  overruled  where  the  case  made  by  the  bill  entitles 
the  complainant  to  any  substantial  relief  in  a  court  of  equity.  (Fla.) 
Lafayette  Land  Co.  v.  Caswell,  166. 

7.  EQUITY — Striking  Out  Allegations  of  Answer. — Greater  lati- 
tude is  allowed  in  stating  the  issues  in  equity  than  in  actions  at 
law.  Hence  an  exception  that  the  court  erred  in  refusing  to  strike 
out  allegations  of  the  answer  in  a  suit  for  specific  performance  can- 
not be  sustained  where  the  appellant  fails  to  satisfy  the  court  that 
such  ruling  was  prejudicial.     (S.  C.)     McCallum  v,  Grier,  1037. 

Laches. 

8.  LACHES — Rules  as  to  What  Constitutes. — There  is  no  hard-and 
fast  rule  as  to  what  constitutes  laches.  If  there  has  been  unreason- 
able delay  in  asserting  claims,  or  if,  knowing  his  rights,  a  party  does 
not  seasonably  avail  himself  of  means  at  hand  for  their  enforcement, 
but  suffers  his  adversary  to  incur  expense  or  enter  into  obligations 
or  otherwise  change  his  position,  or  in  any  way  by  inaction  lulls 
suspicion  of  his  demands  to  ftie  harm  of  the  other,  or  if  there  has 
been  actual  or  passive  acquiescence  in  the  performance  of  the  act 
complained  of,  then  equity  will  ordinarily  refuse  her  aid  for  the 
establishment  of  an  admitted  right,  especially  if  an  injunction  is 
asked.     (Mass.)     Stewart  v.  Finkelstone,  370. 

9.  LACHES — Rules  as  to  What  Constitutes — Diligence  is  an  essen- 
tial prerequisite  to  equitable  relief.  Quiescence  will  be  a  bar  when 
good  faith  requires  vigilance.  But  so  long  as  there  is  no  knowledge 
of  the  wrong  committed  and  no  refusal  to  embrace  opportunity  to 
ascertain  facts,  there  can  be  no  laches.  Upon  the  discovery  of  in- 
fringement of  rights,  such  reasonable  expedition  is  required  in  their 
prompt  assertion  as  is  consistent  with  due  deliberation  as  to  the 
proper  means  of  relief.  On  the  other  hand,  one  who  openly  defies 
known  rights,  in  the  absence  of  anything  to  mislead  him  or  to  indi- 
cate assent  or  abandonment  of  intent  to  oppose  on  the  part  of  others, 
is  not  in  a  position  to  urge  as  a  bar  failure  to  take  the  most  instant 
conceivable  resort  to  the  courts.  (Mass.)  Stewart  v.  Finkelstone, 
370. 

10.  LACHES — Rules  as  to  What  Constitutes. — After  a  right  has 
been  invaded  under  circumstances  which  would  not  defeat  a  plaintiff 
in  seeking  relief,  and  no  substantial  harm  is  shown  to  have  accrued 
to  the  wrongdoer  from  delay,  there  is  not  the  same  imminent  neces- 
sity for  early  enforcement  of  demands  as  exists  before  conditions 
have  become  fixed.  Mere  lapse  of  time,  although  an  important,  is 
not  necessarily  a  decisive,  consideration.  (Mass.)  Stewart  v.  Finkel- 
stone, 370. 

11.  LACHES — Action  not  Barred  by  Statute  of  Limitations. — The 
doctrine  of  laches  does  not  apply  to  an  action  brought  before  it  is 
barred  bv  the  statute  of  limitations.  (Iowa)  Wells  v.  Western 
Union   Te'l.   Co.,  317. 

12.  LACHES — Delay  Occasioned  by  Official  Negligence. — Delay  in 
the  prosecution  of  a  suit  is  sufficiently  excused  where  it  is  occasioned 
solely  by  official  negligence  without  the  contributory  negligence  of 
the  plaintiff,  especially  where  no  steps  were  taken  by  the  defendant 
to  exjedite  the  case.      (Fla.)      Robertson  v.  Wilson,  128. 

See    Accounting. 
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ESCAPE  OF  PRISONER. 
ESCAPE  OF  PRISONER— Prosecution  for  Aiding— Evidence. — 
Where  one  on  trial  for  aiding  the  escape  of  a  prisoner  from  jail 
offers  evidence  that  the  prisoner  said  that  he  would  have  his  wife 
bring  him  tools  with  which  to  cut  the  bars,  the  state  may  show  by  her 
that  she  did  not  deliver  him  any  tools.     (Iowa)     State  v.  Duff,  2C9. 

ESTATES   OF   DECEDENTS. 

See   Executors   and   Administrators;   Wills. 
Note. 
Estates  of  Decedents.     See  Executors  and  Administrators. 

ESTOPPEL. 
ESTOPPEL — Permitting  Suit  by  Undisclosed  Principal.— The 
sendee  of  a  forged  telegram,  who  permits  an  undisclosed  principal  to 
sue  the  telegraph  company  in  a  federal  court,  and  in  response  to  the 
subpoena  gives  testimony  on  the  trial,  is  not  thereby  estopped  to  sue 
in  a  state  court  after  a  dismissal  of  the  action  in  the  federal  court 
before  final  judgment.  (Iowa)  Wells  v.  Western  Union  Tel.  Co., 
317. 

EVIDENCE. 
Jn  General. 

1.  EVIDENCE  of  Prior  or  Subsequent  Condition  at  Place 
of  Accident. — In  an  action  for  damages  for  an  injury  claimed  to 
have  been  sustained  because  of  negligence  of  defendant  in  per- 
mitting a  dangerous  and  defective  condition  of  a  crossing  switch  be- 
tween street-car  tracks,  which  alleged  condition  should,  by  proper 
inspection,  have  been  discovered,  and,  by  proper  diligence,  have  been 
remedied,  evidence  of  the  same  condition  existing  within  a  reason- 
able time,  both  before  and  after  the  injury  sued  for,  is  admissible 
in  corroboration  of  evidence  that  such  condition  existed  at  the  time 
of  such  injury;  and  such  evidence  as  to  its  previous  existence  is  also 
available  to  show  its  persistence  for  such  a  length  of  time  that 
defendant,  with  due  diligence,  should  have  discovered  and  rectified  it. 
(X.  J.  L.)   Alcott   V.  Public  Service  Corp.,  619. 

2.  EVIDENCE — Secondary  Evidence  of  Contents  of  Document. — 
Where  a  proper  foundation  has  been  laid,  secondary  evidence  may  be 
received  of  the  contents  of  a  document  which  cannot  be  produced. 
(Xeb.)     Sheridan  Coal  Co.  v.  C.  W.  Hull  Co..  435. 

3.  EVIDENCE— Daylight  or  Dark. — A  Witness  may  say  whetlier, 
at  the  time  of  an  occurrence,  it  was  daylight  or  dark.  (S.  C.)  Lamb 
V.  Southern  Kailway,  1030. 

4.  SECONDARY  EVIDENCE  of  Alleged  Lost  Letter.— An  Excep- 
tion that  secondary  evidence  of  the  contents  of  an  alleged  lost  letter, 
written  subsequent  to  an  alleged  contract  of  sale,  was  not  admissible 
to  prove  a  memorandum  of  such  contract  sued  upon,  cannot  be  sus- 
tained where  oral  evidence  as  to  the  contents  of  the  letter  was  ad- 
mitted without  objection;  where  defendant  merely  interposed  a  gen- 
eral objection  to  plaintiff's  offer  to  introduce  a  copy  of  the  letter  in 
evidence,  without  specifying  any  grounds;  where  other  testimony  was 
introduced,  without  objection,  sustaining  the  allegations  of  the  com- 
plaint; and  where  the  defendant  not  only  failed  to  deny,  but  admitted 
the  contract.     (S.  C.)     Wallace  v.  Dowling,  10-34. 

Drelaratioiwi  or  Admi.'^sions  of  Agent. 

5.  EVIDENCE.— An  Unauthorized  Declaration  of  an  Agent,  made 
after  the  transaction  to  which  it  relates  is  completed,  is  not  compe- 
tent evidence  atrainst  the  principal.  (Xeb.)  bheiidan  Coal  Co.  v. 
C.    W.    Hull    Co.,    435. 
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6.  EVTDENCI! — Admissions  of  Agent. — An  Agent  of  a  Corpora- 
tion having  charge  and  control  of  an  inferior  servant  of  that  master 
may  properly  testify  to  the  scope  of  such  servant's  duties,  and  if  he 
is  permitted  to  deny  that  servant's  authority  to  make  admissions  ad- 
verse to  their  common  employer's  interests,  the  error,  if  any,  will  be 
held  without  prejudice  where  it  clearly  appears,  independently  of  that 
denial,  that  no  such  authority  was  vested  in  the  servant.  (Neb.) 
Sheridan   Coal   Co.   v.   C.   W,   Hull  Co.,  435. 

Law  of  Otiier  States, 

7.  EVIDENCE — Presumption  as  to  Law  of  Other  States. — ^In  the 

absence  of  proof  to  the  contrary,  the  presumption  prevails  that  the 
common  law  is  in  force  in  a  foreign  jurisdiction.  (N.  D.)  Hanson 
V.  Great  Northern  Ey  Co.,  768. 

Parol  Afecting  Writing. 

8.  EVIDENCE — Parol  Affecting  Writing. — Tn  the  absence  of 
fraud,  accident  or  mistake,  the  terms  of  a  written  contract  are  not 
permitted  to  be  varied  by  parol  testimony;  but  evidence  showing  the 
relation  of  the  parties  and  their  profession  or  business,  when  not 
in  conflict  with  the  express  terms  or  language  of  the  contract,  is 
admissible.      (Okl.)     Threlkeld   v.   Steward,   888. 

9.  EVIDENCE — Parol  Affecting  Writing.— The  execution  of  a 
contract  in  writing  supersedes  all  the  oral  negotiations  or  stipulations 
concerning  its  terms  and  subject  matter  which  preceded  or  accom- 
panied the  execution  of  the  instrument,  in  the  absence  of  accident, 
fraud,  or  mistake  of  fact;  and  any  representation  made  prior  to  or 
contemporaneous  with  the  execution  of  the  written  contract  is  inad- 
missible to  contradict,  change,  or  add  to  the  terms  plainly  incor- 
porated into  and  made  a  part  of  the  written  contract.  (Okl.)  Mc- 
Ninch   V.   Northwest   Thresher   Co.,   803. 

10.  EVIDENCE — Parol  Affecting  Writing. — Where  by  the  terms  of 
a  written  contract  it  is  specifically  stated  that  it  is  executed  and  de- 
livered for  and  in  consideration  of  the  credit  granted  by  one  of  the 
parties  to  a  third  person  on  the  purchase  price  of  certain  machinery 
bought  of  said  party  by  said  third  person,  such  provision  in  relation 
to  the  consideration  binds  the  parties  within  the  rules  applicable  to 
written  contracts  and  can  no  more  be  altered  or  varied  by  oral  evi- 
dence than  any  other  part  of  the  contract,  in  the  absence  of  fraud, 
accident,  or  mistake.  (Okl.)  McNinch  v.  Northwest  Thresher  Co., 
S03. 

deputation — Testimony  Jiegarding. 

11.  EVIDENCE  OF  REPUTATION— Who  may  Give  Testimony.— 

While  a  witness  is  not  competent  to  testify  to  the  reputation  of 
another  person  unless  he  can  say  he  believes  he  knows  the  general 
reputation  of  such  person  in  the  community,  yet  one  who  has  been 
personally  acquainted  with  another  for  a  considerable  length  of  time, 
and  who  has  been  in  a  position  where  he  probably  would  have  heard 
that  other's  reputation  talked  about  were  it  the  subject  of  comment, 
and  who  has  never  heard  it  questioned,  may  testify  to  the  good 
reputation  of  such  person.  Such  a  witness  may  testify  to  good 
reputation  by  saying  that  he  has  never  heard  anything  said  against 
the  person.      (Fla.)      ilinson  v.  State,  118. 

12.  EVIDENCE  OF  REPUTATION— Scope  of  Inquiry— Cross- 
examination. — The  inquiry  should  be  whether  the  witness  knows  the 
general  reputation  of  the  person  whose  character  is  in  issue  in  the 
given  community  and  as  to  the  trait  or  quality  in  question.  When 
the  witness  answers  that  question  in  the  affirmative,  the  founda- 
tion for  proving  what  that  reputation  is  has  been  sufficiently  laid, 
and   the  witness  thus  laying  such  foundation   should   be   pcniiilte<i   to 


Index— Vol.  138.  1157 

go  on  and  testify  as  to  what  the  reputation  is,  without  being  in- 
terrupted by  a  ciosb-exaniination  to  test  the  extent  and  sources 
of  his  information  as  to  such  character.  The  proper  practice  in 
testing,  by  cross-examination,  the  extent  and  sources  of  the  knowl- 
edge or  information  of  such  impeaching  witness  is  to  defer  it  until 
the  witness  has  been  turned  over  in  regular  order  for  cross-examina- 
tion in  general  at  the  close  of  the  examination  in  chief.  (Fla.) 
Hinson  v.  State,  118. 

Books  of  Account. 

13.  EVIDENCE — Books  of  Account.— Where  the  Evidence  Dis 
closes  that  a  corporation  extensively  engaged  in  trade,  in  the  regular 
course  of  its  business  in  purchasing  merchandise,  causes  every  order 
to  be  entered  in  a  book  and  numbered  before  it  is  transmitted  to  the 
person  with  whom  the  corporation  is  dealing,  and  during  litigation 
it  becomes  important  to  prove  whether  an  order  was  written  and 
transmitted,  the  court  in  its  discretion  may,  in  connection  with  other 
evidence  tending  to  prove  that  such  an  order  was  written  and  trans- 
mitted to  the  sendee  and  a  proper  foundation  has  been  laid  by  verify- 
ing the  book  and  entry  therein,  permit  the  corporation  to  introduce 
such  an  entry  in  evidence.  (Neb.)  Sheridan  Coal  Co.  v.  C.  \V. 
Hull  Co.,  435. 

14.  EVIDENCE — Books  of  Account — Enforcement  of  Freight  Rates. 
In  a  proceeding  by  a  railroad  company  to  enjoin  railroad  conimissioneis 
from  enforcing  a  freight  rate,  the  books  of  original  entry  are  the  bes-t 
evidence  of  the  transactions  of  the  company,  but  it  would  be  a  practical 
denial  of  justice  to  require  it  to  produce  all  the  waybills,  tickets,  re- 
ports and  other  innumerable  memoranda  made  by  its  multitude  of  em- 
ployees. The  entries  made  of  the  aggregations  of  these  on  the 
company's  books  of  original  entry  kept  in  good  faith  for  the  purpose 
of  showing  the  course  of  its  business  and  its  profits  and  losses  are 
admissible  as  evidence  of  such  transactions,  but  the  commissioners  may 
call  for  any  particular  document  which  tends  to  elucidate  the  accounts 
or  books  or  bears  on  any  of  the  questions  at  issue.  (S.  C.)  Seaboard 
Air  Line   Ry.   v.   Railroad   Commissioners,   1028. 

15.  EVIDENCE. — Books  of  Account  kept  in  the  regular  course  of 
business  and  containing  the  original  entry  of  transactions,  may  be 
introduced  in  evidence,  but  the  court,  or  referee,  must  decide  in  the 
first  instance  what  are  the  books  of  original  entry,  what  is  sufficient, 
proof  of  the  verity  of  the  books,  and  what  evidence  is  reasonably  avail- 
able to  the  one  offering  the  books  to  prove  the  entries  made  therein. 
These  questions  must  be  left  almost  entirely  to  the  discretion  of  the 
trial  court.  (S.  C.)  Seaboard  Air  Line  Ry.  v.  Railroad  Commis- 
sioners,   1028. 

See  Constitutional  Law,  14;  Customs  and  Usage;  Damages;  "Witnesses. 

-Vote. 

Evidence,  admission  against  interest,  books  of  account  as,  474. 
books  of  account,  admissions  against  interest,  474. 
books  of  account,  advances  of  money,  admissibility  to  show,  466. 
books  of  account,  advancements  by  testator,  469, 
books  of  account,  alterations,  463. 
books  of  account,  basis  of  rule  of  admissibility,  444. 
books  of  account,  books  containing  but  one  entry,  452. 
books  of  account,  books  made  up  of  reports  of  employee  s,  453,  ALQ. 
books  of  account,   business   or   occupation   of  party,   necessity   of 

charge  relating  to,  450. 
books   of   account,   business   or   occupation   to   which   must   relate, 

446. 
books  of  account,  cash  items,  admissibility  to  show,  466. 
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Evidence,  books  of  account,  contract,  admissibility  to  show  per- 
formance   or    nonperformance,    470. 

books  of  account,  contract,  admissibility  to  establish,  470. 

books  of  account,  corporation  books,  464,  465. 

books  of  account,  correctness,  proof  of,  448-450. 

books  of  account,  corroboration  or  contradiction  of  other  testi- 
mony, 472. 

books  of  account,  day-books,  457. 

books  of  account,  distinction  between  those  of  corporation  and 
of  individual,  464,  465. 

books  of  account,  entries  must  be  in  regular  course  of  business, 
451. 

books  of  account,  entries  partly  original  and  partly  otherwise, 
455. 

books  of  account,  form  or  style  of  entries,  460-463. 

books  of  account,  general  requisites  of  admissibility,  445. 

books  of  account,  history  of  rule  regarding  admissibility,  441-444, 

books  of  account,  incomplete  or  mutilated  books,  459. 

books  of  account,  journals,  457. 

books  of  account,  lead  pencil  entries,  463. 

books  of  account,  ledgers,  457. 

books  of  account,  loans,  admissibility  to  show,  468. 

books  of  account,  lumping  charges,  461. 

books  of  account,  manner  of  proving  correctness,  448,  449, 

books  of  account,  manner  of  entering  charges,  460. 

books  of  account,  memoranda  to  refresh  memory,  475. 

books  of  accoont,  mutilations,  459,  463. 

books  of  account,  necessity  of  suppletory  oath,  445. 

books  of  account,  necessity  of  showing  deliveiy  of  goods  or  per- 
formance of  services,  446. 

books  of  account,  necessity  of  charges  being  contemporaneous 
with  transactions,  446,  447. 

books  of  account,  necessity  of  establishing  correctness,  448. 

books  of  account,  necessity  of  charge  relating  to  business  or 
occupation  of  the  party,  450. 

books  of  account,  necessity  of  charges  being  specific,  460. 

books  of  account,  negative  proposition,  admissibility  to  establish, 
469. 

books  of  account,  origin  of  rule  respecting  admissibility,  441-444. 

books  of  account,  original  entries,  necessity  of,  453. 

books  of  account,  original  entries,  what  regarded  as,  454,  455. 

books  of  account,  original  entry,  immateriality  of  form  or  name, 
455-457. 

books  of  account,  original  entry,  what  are  books  of,  455-459. 

books  of  account,  original  entry,  memoranda  of  employees,  456, 
457. 

books  of  account,  original  entry,  ledgers,  day-books,  journals  and 
other  records,  457-459. 

books  of  account,  payments,  admissibility  to  show,  466. 

books  of  account,  purposes  for  which  admissible,  465. 

books  of  account,  reluctance  to  follow  rule  of  admissibility,  442. 

books  of  account,  repudiation  of  rule  of  admissibility,  442. 

books  of  account,  res  gestae,  as  constituting  part  of,  472. 

books  of  account,  rule  of  admissibility  as  affected  by  statutes 
permitting  litigants  to  testify,  444. 

books  of  account,  statutes  affecting  admissibility,  445. 

books  of  account,  what  constitute,  460. 

books  of  account,  whether  admissibility  precludes  oral  testimony, 
445. 

books  of  account,  whether  must  have  been  kept  by  clerk,  445,  446. 
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EXCHANGE  OF  PROPERTY. 

1.  EXCHANGE  OF  PROPERTY— Remedies  in  Case  of  Fraud.— A 

person  induced  by  false  and  fraudulent  representations  to  purclia.<t.'  or 
exchange  for  property  has  three  remedies.  He  may,  first,  upon  dis- 
covery of  the  fraud,  rescind  the  contract  absolutely,  and  sue  in  an 
action  at  law,  and  recover  the  consideration  parted  with  upon  the 
fraudulent  contract,  and  in  such  a  case  he  must  restore,  or  offer  to 
restore,  to  the  parties  sued  whatever  he  has  received  by  virtue  of  the 
contract;  or,  second,  he  may  bring  an  action  in  equity  to  rescind  the 
contract,  and  in  such  a  case  it  is  sufficient  for  plaintiff  to  restore,  or 
make  offer  in  his  petition  to  restore,  everything  of  value  which  he 
has  received  under  the  contract;  or,  third,  he  may  affirm  the  contract, 
retain  that  which  he  has  received,  and  bring  an  action  at  law  to 
recover  the  damages  sustained  by  reason  of  his  reliance  upon  the 
fraudulent  representations.     (Okl.)     Howe  y.  Martin,  840. 

2.  EXCHANGE  OF  PROPERTY— Fraud— Measure  of  Damages. — 

A  party  who  makes  an  exchange  of  properties  is  entitled  to  make  as 
good  a  bargain  as  he  can,  provided  only  he  deals  honestly.  He  may 
place  his  own  property  at  a  high  price  and  secure  another's  at  a  low 
one.  To  the  benefit  of  his  bargain  he  is  entitled,  and  he  should  not 
lose  this  legitimate  gain  because  the  other  party  has  been  dishonest. 
The  measure  of  damages,  in  a  case  of  fraud  and  deceit  on  such  an 
exchange,  should  be,  and  therefore  is,  the  difference  in  value  between 
the  property  conveyed  to  him  and  the  value  of  that  which  would  have 
been  conveyed  had  such  property  been  as  represented  and  the  actual 
contract  honestly  fulfilled.     (Okl.)     Howe  v.  Martin,  840. 

EXECUTIONS. 

Conversion  by  Sheriff. 

1.  EXECUTION. — A  Sheriff  is  not  Guilty  of  Com  version  of  Prop- 
erty when  taken  and  sold  under  an  execution,  when  he  finds  the 
property  in  the  actual  possession  and  under  the  control  of  the  execu- 
tion debtor,  until  a  demand  for  the  return  of  the  property  is  made 
or  notice  given  of  the  ownership  of  the  property,  or  the  sheriff  has 
knowledge  of  the  actual  ownership  of  the  same.  (N.  D.)  Mariner 
V.   Wasser,  714. 

Sheriff's  Jury. 

2.  EXECUTIONS  —  Verdict   of    Sheriff's  Jury — Replevin. — In    an 

action  of  claim  and  delivery  brought  by  a  third  person  as  claimant 
to  the  property  against  an  officer  who  levied  upon  and  took  into  his 
possession  personal  property  under  an  execution  as  the  property  of 
the  defendant  in  the  execution,  it  is  no  defense  that  a  sheriff's  jury 
prior  to  the  commencement  of  such  action  found  that  the  title  to  sucii 
property  was  in  the  defendant  in  such  execution.  (N.  D.)  Pfeifer 
V.  llatton,  698. 

3.  EXECUTIONS — Sheriff's  Jury.— The  Sole  Function  of  the  sum- 
mary proceeding  of  a  sheriff's  jury  is  to  justify  the  officer  in  deliver- 
ing the  property  to  the  claimant  in  the  event  the  jury  find  in  his 
favor,  unless  the  plaintiff  in  the  execution  furnishes  indemnity  to 
tlie  officer  against  the  claims  of  such  third  person.  (N.  D.)  Pfeifer 
V.  Hatton.  698. 

4.  EXECUTIONS — Sheriff's  Jury. — Defendant's  Answer  contained 
a  paragraph  alleging  the  impaneling  of  such  sheriff's  jury,  and  the 
fact  that  the  jury  found  against  the  contention  of  the  claimant. 
On  mution  of  jilaintiff's  attorneys  such  paragra[)h  was  stricken  from 
the  answer.     Ileld,  not  error.     (N.  D.)     Pfeifer  v.  Hatton,  693, 


1160  Index— Vol.  138. 

EXECUTORS  AND  ADMINISTRATORS. 

Recovery  of  Property  by  Heirs. 

1.  ESTATE  OF  DECEDENT— Right  of  Heirs  to  Recover  Prop- 
erty.— The  next  of  kin  of  a  decedent  have  no  standing  in  a  court 
of  law  or  equity  to  maintain  an  action  for  the  recovery  of  property 
alleged  to  belong  to  the  estate  of  their  decedent.  Such  actions  can 
be  brought  only  by  the  duly  appointed  personal  representative  of 
the  deceased.     (N.  J.  Eq.)     Buchanan  v.  Buchanan,  563. 

2.  ESTATE  OF  DECEDENT — Right  of  Heirs  to  Recover  Prop- 
erty.— The  exception  to  this  rule  arises  where  the  personal  representa- 
tive of  the  deceased,  by  reason  of  collusion  with  the  defendant  or 
otherwise,  is  derelict  in  the  performance  of  his  duty,  as  in  the  case 
of  a  delinquent  trustee,  the  next  of  kin,  like  the  cestui  que  trust, 
may  maintain  the  action,  joining  the  administrator  as  a  party  de- 
fendant.    (N.  J.  Eq.)     Buchanan  v.  Buchanan,  563. 

Bonds  and  Sureties. 

3.  ADMINISTRATOR. — Administrators'  Bonds  are  Given  to 
Secure  the  creditors  and  next  of  kin  of  the  deceased  from  loss  through 
the  default  or  fraud  of  the  administrator,  and  amount  to  indemnity 
to  the  estate.     (N.  J.   Eq.)     Ordinary   v.  Connolly,   577. 

4.  ADMINISTRATOR. — The  Condition  of  an  Administration  Bond 
under  the  statutes  of  New  Jersey  is  not  restricted  merely  to  the 
rendering  of  an  account,  but  is  designed  to  secure  a  faithful  admin- 
istration of  the  estate.      (N.  J.  Eq.)     Ordinary  v.  Connolly,  577. 

5.  ADMINISTRATOR — Extent  of  Liability  on  Bond.— The  or- 
dinary is  appointed  by  statute  to  make  good  to  all  persons  the  dam- 
ages sustained  by  occasion  of  the  breach  of  the  condition  of  an 
administration  bond,  and  he  must  have  the  whole  penalty,  if  he 
should  find  it  necessary,  for  that  purpose.  (N.  J.  Eq.)  Ordinary  v, 
Connolly,  577. 

6.  ADMINISTRATOR. — The  Sureties  of  an  Administrator  are 
Required  to  bear  any  injurious  consequences  arising  from  loss  to 
the  estate,  and  have  no  right  to  any  favor  or  immunity  that  would 
not  be  accorded  to  him.     (N.  J.  Eq.)     Ordinary  v.  Connolly,  577. 

7.  ADMINISTRATOR — Liability  of  Sureties  for  Attorney  Fees. 
The  sureties  on  an  administrator's  bond  are  liable  for  counsel  fees 
incurred  in  his  removal  and  in  the  suit  upon  the  bond.  (N.  J.  Eq.) 
Ordinary   v.    Connolly,    577. 

Counsel  Fees. 

8.  ADMINISTRATOR — Coiinsel  Fees. — An  Administrator,  Who  is 

an  Attorney,  cannot  recover  for  professional  services  rendered  the 
estate,  but  this  rule  does  not  apply  when  such  costs  are  not  payable 
out  of  the  trust  funds,  and  will  not  diminish  the  estate.  (N.  J.  Eq.) 
Ordinary  v.  Connolly,  577. 

9.  ADMINISTRATOR — Counsel  Fees. — An  Administrator,  Who 
is  an  Attorney,  is  entitled  to  recover  counsel  fees  in  his  suit  on  the 
bond  of  a  former  derelict  administrator  and  his  surety.  (N.  J.  Eq.) 
Ordinary  v.  Connolly,  577. 

Grounds  for  Bemoval. 

10.  EXECUTOR — Groumds  for  Removal. — The  Encroachment  by  an 

executor  and  trustee  upon  the  principal  of  the  estate  of  infant  lega- 
tees in  advance  of  the  period  of  distribution,  for  their  maintenance 
and  education,  is  not  ground  for  his  removal,  in  the  absence  of  bad 
faith  or  wanton  and  wasteful  invasion  of  the  corpus  of  the  estate. 
(N.  J.  Eq.)     Pfeflferle  v.  Herr,  518. 

11.  EXECUTOR — Grounds  for  Remov.il. — An  Executor  and  Trus- 
tee will  not  be  removed  on  t'ne  ground  that  when  he  sold  real  estate, 
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he  made  excessive  payments  to  the  widow  on  account  of  her  dower 
without  having  it  ascertained  according  to  law,  and  on  the  ground 
that  a  suit  filed  by  the  widow,  pending  proceedings  for  the  removal 
of  the  executor,  has  not  been  prosecuted  with  due  diligence;  at  least 
until  it  has  been  definitely  ascertained  what  is  the  fact  in  such  mat- 
ters.    (N.  J.  Eq.)     Pfefferle  v.  Herr,  518. 

12.  EXECUTOR — Removal  for  Failure  to  Pay  Taxes. — An  executor 
will  not  be  removed  for  dereliction  in  not  paying  taxes  whereby  penalties 
and  interest  were  incurred  and  some  of  the  estate  sold,  if  the  lands 
have  been  redeemed  and  he  has  been  surcharged  in  his  account  with 
the  penalties  and  interest  incurred.  (N.  J.  Eq.)  Pfeflferle  v.  Herr, 
518. 

13.  EXECUTOR  —  Grounds  for  Removal. — The  Statute  Providing 
that  when  property  in  the  hands  of  an  executor  or  trustee  is  unse- 
cured or  in  danger  of  being  wasted,  he  shall  give  bond  conditioned 
for  the  faithful  performance  of  his  duty,  is  a  declaration  of  legisla- 
tive policy  that  it  is  not  for  every  unwarranted  act  of  omission  or 
commission  that  an  executor  is  to  be  removed,  but  that  if  he  has 
strayed  from  the  path  of  fiduciary  duty,  he  may  be  compelled  to 
secure  those  who  might  suffer  by  reason  of  his  dereliction,  the  stigma 
of  removal  to  be  placed  upon  him  only  in  a  flagrant  case.  (N.  J. 
Eq.)     Pfefferle   v.    Herr,   518. 

14.  EXECUTOR — Grounds  for  Removal. — Where  an  Executor  and 
trustee,  who  has  made  excessive  payments  to  the  widow  on  account 
of  her  dower,  gives  a  bond  required  by  court  and  conditioned  on  the 
faithful  performance  of  duty,  and  thus  secures  the  estate,  his  mis- 
conduct is  not  ground  for  removal.  (N.  J.  Eq.)  Pfefferle  v,  Herr, 
518. 

See  Equity,  3;  Homesteads  7,  8;  Partition  5,  7. 
Xote. 

Executors  and  Administrators,  removal,  absence  from  state  as  ground 
for,  543. 

removal,  antagonism  of  interest  as  ground  for,  535. 

removal,  coeiecutors,  550. 

removal,  conflicting  property  interests  as  ground  for,  5.'?6. 

removal,  dereliction  in  failing  to  bring  or  defend  suits,  536,  537. 

removal,  discretion  of  courts  to  order,  526. 

removal,  drunkenness  as  ground  for,  530. 

removal,  effect  of,  553. 

removal,  embezzlement  as  ground  for,  548, 

removal,  failure  to  account  as  ground  for,  533. 

removal,  failure  to  file  inventory  as  ground  for,  532. 

removal,  failure  to  give  bond  or  security,  as  ground  for,  531. 

removal,  failure  to  make  proper  inventory  as  ground  for,  533. 

removal,  fraud   as  ground  for,  548. 

removal,  grounds  for  in  general,  527. 

removal,  hostility  toward  heirs  as  ground  for,  543. 

removal,  illiteracy  as  ground  for,  5.30. 

removal,  improvidence  as  ground  for,  530. 

removal,  incapacity  as  ground  for,  5.38. 

removal,  insolvency  as  grountl  for,  550. 

removal,  investments,  making  unauthorized,  546, 

removal,  loans,  making  unauthorized,  546. 

removal,  marriage  as  ground  for,  530. 

removal,  misappropriation  of  assets  as  ground  for,  540. 

removal,  misconduct  and   niisinaiiageinent  as  ground  for,  540. 

removal,  neglect  of  trust  as  ground  for,  538. 

removal,  noiiresidence  as  ground  for,  543. 

removal,  only  just  or  legal  causes  justify,  526. 

removal,  only  statutory  causes  justify,  527. 

removal,  puNinents  improperly  made  as  ground  for,  547. 
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Executors  and  Administrators,  removal,  persons  entitled  to  apply  for, 
551. 
removal,  poverty  as  ground  for,  550. 

removal,  power  of  courts  to  order  independently  of  statute,  526. 
removal,  refusal  to  prosecute  suits  as  ground  for,  536. 
removal,  refusal  to  defend  suits  as  ground  for,  537. 
removal,  reluctance  of  courts  to  order,  527. 
removal,  sales,  misconduct  respecting,  544. 
removal,  slight  grounds  do  not  justify,  526. 

removal,  unauthorized  loans  and  investments  as  ground  for,  546. 
removal,  unfaithfulness  as  ground  for,  538. 
removal,  unsuitableness  as  ground  for,  534. 
removal,  want  of  understanding  as  ground  for,  530. 
removal,  waste  as  ground  for,  540. 
removal,  what  in  general  authorizes,  528. 
removal,  what  in  general  does  not  authorize,  529. 
removal,  who  may  apply  for,  551. 

EXECUTORY  DEVISE. 

Se«  Wills  14,  16. 

FELLOW-SERVANT. 

See  Master  and  Servant,  15,  18. 

FORECLOSURE. 

See  Mortgages,   14-25. 

FOREIGN   INSURANCE   COMPANY. 

See  Corporations,  17-19. 

FOREIGN  LAW. 

See   Evidence,  7. 

FORGED  TELEGRAM. 

See  Telegraphs  and  Telephones,  5-10. 

FRACTIONS  OF  DAY. 

See   Time. 

FRAUD. 
FRAUD — Representation  Made  Without  Knowledge. — A  party  is 
guilty  of  fraud  and  deceit  where,  with  intent  to  induce  another  to  enter 
into  a  contract,  he  makes  a  positive  assertion,  which  is  material,  in  a 
manner  not  warranted  by  his  information,  or  where  he  is  not  shown  to 
have  reasonable  grounds  for  believing  it  true,  where  the  assertion  so 
made  is  not  true,  even  though  believed  by  the  party  making  it.  In 
such  a  case  the  definite  assertion  as  a  fact  of  that  which  is  untrue,  con- 
cerning that  which  the  party  has  no  knowledge,  is  tantamount  in  its 
effects  to  the  assertion  of  something  which  the  party  knows  to  be  un- 
true. (Okl.)  Howe  V.  Martin,  840. 
See  Contracts,  1;   Exchange    of    Property;   Husband    and    Wife,  1-4; 

Marriage. 
Note. 

Fraud,  signature  given  to  contract  in  ignorance  of  its  contents,  810- 
817. 
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FRAUDS,  STATUTE  OF. 

Contract  Concerning  Land. 

1.  STATUTE  OF  FEAUDS — Contract  Concerning  Land. — A  con- 
tract by  which  one  who  had  laid  a  cement  sidewalk  took  in  part  pay- 
ment the  sand  excavated  in  the  course  of  the  work  is  not  a  contract 
in  or  concerning  an  interest  in  land  within  subdivision  4  of  section  5 
of  the  statut*  of  frauds.     (N.  J.  L.)     Okin  v.  Selidor,  588. 

Sale  of  Goods  in  Solido  or  in  Futuro. 

2.  STATUTE  OF  FRAUDS  — Sale  of  Goods  in  Solido. —  When 
goods  contracted  for  exist  in  solido,  and  are  capable  of  delivery  at 
the  time,  the  contract  is  within  the  statute  of  frauds,  where  the  value 
of  the  goods  is  above  that  specified  in  the  statute.  (S.  C.)  Wallace 
V.  Dowling,  1054. 

3.  STATUTE  OF  FRAUDS — Sale  of  Goods  in  Futuro. — When 
goods  contracted  for  are  to  be  made,  or  something  is  to  be  done  to 
put  them  in  a  condition  to  be  delivered  according  to  the  terms  of  the 
contract,  such  contract  is  not  within  the  statute  of  frauds.  (S.  C.) 
Wallace  v.  Dowling,  1054. 

4.  STATUTE  OF  FRAUDS. — A  Contract  for  the  Sale  of  a  Camera- 
graph,  to  be  delivered  in  futuro,  is  not  within  the  statute  of  frauds 
where  there  is  work  and  labor  to  be  performed  on  the  machine  to 
such  an  extent  as  to  cause  them  to  enter  considerably  into  its  cost 
and   price.     (S.   C.)     Wallace   v.   Dowling,   1054. 

Acceptance  of  Goods. 

5.  STATUTE  OF  FRAUDS— Sale.— To  Satisfy  the  SUtute  of 
Frauds  a  purchaser  of  goods  must  accept  and  receive  part  thereof. 
A  receipt  of  them  without  an  acceptance  is  not  sufficient.  (Vt.) 
Patterson  v.  Sargent,  1102. 

6.  STATUTE  OF  FRAUDS — Sale — Acceptance. — The  Destruction 
of  an  Article  sold  is  an  assumption  of  ownership,  and  an  acceptance 
within  the  statute  of  frauds;  and  a  vendee  who  destroys  an  article 
cannot  deny  that  he  has  assumed  control  over  it,  or  that  he  has 
deprived  the  vendor  of  the  benefit  of  his  lien  upon  it.  (Vt.)  Patter- 
son T.  Sargent,  1102. 

7.  STATUTE  OF  FRAUDS — Sale — Acceptance — Destruction  of 
One  Article. — If  a  person  buys  pieces  of  old  machinery  subject  to  his 
approval  after  inspection,  but  during  inspection  breaks  and  converts 
one  of  the  pieces  into  junk,  this  is  an  acceptance  of  part  of  the  prop- 
erty, sufficient  to  satisfy  the  statute  of  frauds,  is  a  waiver  of  his 
right  to  examine  the  other  pieces,  and  his  intention  to  reject  the 
other  machinery,  if  a  certain  piece  thereof  proves  unsatisfactory,  can 
have  no  effect  as  against  this  waiver.  (Vt.)  Patterson  v.  Sargent, 
1102. 

8.  STATUTE  OF  FRAUDS — Sale — Acceptance. — Anything  done 
by  the  purcliaser  of  an  article  as  owner  is  an  acceptance  sufficient  to 
satisfy   the   statute   of   frauds.      (Vt.)     Patterson    v.    Sargent,    1102. 

9.  STATUTE  OF  FRAUDS — Sale— Acceptance  of  Part  of  Goods. 
In  making  a  sale  of  several  pieces  of  old  machinery,  the  purchaser's 
receipt  and  acceptance  of  one  of  the  pieces  takes  the  whole  contract 
out  of  the  statute  of  frauds.     (Vt.)     Patterson  v.  Sargent,  1102. 

Contract  not  to  he  Performed  within  Year. 

10.  STATUTE  OF  FRAUDS— Contract  not  to  be  Performed  Within 
Year. — Although  a  contract  in  term  covers  a  period  of  five  years,  yet, 
if  under  its  terms  performance  may  be  required  of  the  promisor  within 
one  year,  an  action  is  not  barred  by  the  statute  of  frauds  if  within 
such  year  the  event  upon  which  the  duty  of  performance  depended 
actually   happened.      (X.   J.   L.)      Okin   v.   Selidor,   588. 
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11.  STATUTE  OF  FRAUDS — Contract  not  to  be  Performed  Within 
Year. — A  contractor  who  agreed  that  a  sidewalk  laid  by  him  should 
stay  in  good  condition  for  five  years  is  liable  to  an  action  based  upon 
a  breach  of  such  contract  occurring  within  one  year  from  the  date; 
such  agreement  not  being  one  "that  is  not  to  be  performed  within 
one  year  from  the  making  thereof."  Subdivision  5  of  section  5  of 
the  statute  of  frauds.     (N.  J.  L.)     Okin  v.  Selidor,  588. 

See  Timber. 
Note. 
Frauds,  Statute  of,  agreements  not  to  be  performed  within  a  year,  590. 

agreements  dependent  upon  happening  of  contingency,  599. 

computation  of  period  of  performance  of  contract  not  to  be  per- 
formed within  year,  611. 

contingency,  agreements  depending  upon  happening  of,  599. 

contingency,  time  of  performance  of  contract  enlarged  or  abridged 
by,  606. 

contingency,  agreements  determinable  by,  607. 

employment  contracts  indefinite  as  to  time  of  performance,  597. 

employment  contracts  depending  upon  happening  of  contingency, 
600. 

indefiniteness  as  to  time  of  performance,  590. 

liability  accruing  within  year  on  ultra-year  contracts,  608. 

life  of  party,  contract  depending  upon,  601. 

marriage  promise  indefinite  as  to  time  of  performance,  598. 

partnership  contracts  indefinite  as  to  time  of  performance,  598. 

part  performance  of  agreement  not  be  performed  within  year,  609. 

performance  of  contract  delayed  beyond  year,  594. 

restraint  of  trade,  contracts  relating  to,  604. 

time  of  performance  extended  beyond  year,  593. 

time  of  performance,  contracts  not  to  be  performed  within  year, 
590. 

time  of  performance,  agreements  indefinite  as  to,  590. 

time  of  performance,  employment  contracts  indefinite  as  to,  597. 

time  of  performance,  promise  to  marry  indefinite  as  to,  598. 

time  of  performance,  partnership  contracts  indefinite  as  to,  598. 

time  of  performance,   agreements   depending   upon   happening    of 
contingency,  599. 

time  of  performance   of   contract   enlarged   or   abridged   by   con- 
tingency, 606. 

ultra-year  contracts,  liability  accruing  within  year,  608. 

year,  agreements  not  to  be  performed  within,  590. 

year,  performance  of  contract  delayed  beyond,  594. 

year,  time  of  performance  of  contract  extended  beyond,  593. 

GAS. 

Fules  of  Company. 

1.  GAS  COMPANIES. — A  Gas  Corporation  may  Adopt  Eules  and 

regulations  for  the  transaction  of  its  business,  but  they  must  be  rea- 
sonable and  not  impose  an  undue  burden  on  consumers.  (Iowa) 
Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

2.  GAS  COMPANIES — Rule  Requiring  Payment  in  Advance. — 
Gas  companies  may  establish  a  rule  exacting  payment  in  advance  in 
reasonable  amounts,  or  the  deposit  of  security.  (Iowa)  Cedar  Eap- 
ids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

Bates  and  Regulation. 

3.  GAS — Rates — Charging    for  Meter. — Where  the  Charter   of    a 

gas  company  fixes  the  maximum  rate  that  can  be  charged  at  one 
dollar  and  sixty-two  cents  per  thousand  feet  for  lighting  and  one 
dollar  and  eight  cents  for  other  purposes,  the  company  is  not  autho- 
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r?7od  to  charge  consumers  a  mininnim  of  one  rlollar  per  month  as 
meter  rent  wlien  they  do  not  consume  one  dollar's  worth  of  gas  dur- 
ing the  month.      (Ala.)      Montgomery  Light  etc.  Co.  v.  Watts,  71. 

4.  GAS  RATES. — A  Municipality  has  Power  to  Regulate  the  rates 
to  be  charged  for  gas,  if  it  does  not  reduce  them  so  as  to  deny  the 
comj>any  a  fair  return.  (Iowa)  Cedar  Rapids  Gas  Light  Co.  v.  Cedar 
Rapids,  299. 

5.  GAS  RATES. — The  Act  of  a  Municipality  in  Fixing  Gas  Rates 

is  presumed  to  be  reasonable,  and  a  court  can  declare  it  otherwise 
only  upon  finding  that  the  rate  is  so  low  that  its  adoption  will  operate 
as  a  confiscation  of  the  company's  property  without  due  process. 
(Iowa)      Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

6.  GAS  RATES — Manner  of  Determining  Reasonableness. — To  as- 
certain whether  gas  rates  fixed  by  a  niuniei{)ality  will  operate  as  a 
confiscation  of  property,  it  is  essential  to  determine  the  fair  value  of 
the  plant  at  the  date  of  the  enactment  of  the  ordinance,  and  the 
amount  and  cost  of  the  gas  then  being  furnished  to  consumers. 
(Iowa)      Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

7.  GAS  RATES — Municipal  Regulation. — The  Value  of  a  Gas 
Plant  cannot  be  determined  by  the  mere  addition  of  the  several  values 
of  its  component  parts,  nor  from  the  cost  alone,  nor  from  what  it 
formerly  might  have  been  sold,  nor  from  what  it  might  cost  to  replace 
it;  but  the  original  cost  of  construction,  the  amount  expended  in 
permanent  improvements,  the  amount  and  market  value  of  its  bonds 
and  stock,  the  present  as  compared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  under  the  prescribed  rates,  the 
operating  expenses,  and  perhaps  other  matters  should  be  considered. 
(Iowa)     Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

8.  GAS  RATES — Municipal  Regulation — ^Value  of  Plant. — Aside 
from  tlie  intangible  element  of  goodwill,  the  fact  tliat  a  gas  plant  is 
in  successful  operation  constitutes  an  element  of  value.  (Iowa) 
Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

9.  GAS  RATES — Municipal  Regulation. — The  Value  of  a  Gas 
Plant  comj)leted  and  earning  a  present  income  is  the  criterion  for 
determining  its  value  for  the  purpose  of  fixing  rates;  but  in  so  far  as 
influeneeil  by  income,  the  computation  must  be  made  on  the  basis  of 
reasonable  charges.  (Iowa)  Cedar  Rapids  Gas  Light  Co.  v.  Cedar 
Rapids,  299. 

10.  GAS  RATES — Municipal  Regulation. — The  Goodwill  of  a  gas 
company  which  is  granted  a  monopoly  is  not  to  be  taken  into  account 
in  ascertaining  the  value  of  the  plant  for  the  purpose  of  fixing  rates. 
(Iowa)      Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

11.  GAS  RATES — Municipal  Regulation — Value  of  Property. — The 
fact  that  a  gas  company  is  in  possession  of  land  beyond  high-watei 
mark,  although  it  cannot  acquire  title  tliereto  by  the  operation  of  the 
statute  of  limitations,  should  be  considered  in  ascertaining  the  value 
of  its  property.  (Iowa)  Cedar  Rapids  Gas  Light  Co.  v.  Cedar 
Rapids,  299. 

12.  GAS  RATES — Municipal  Regulation. — The  Value  of  Property 
of  a  gas  company  which  will  not  be  used  in  its  business  for  some  years 
to  come  should  not  be  considered  in  estimating  the  value  of  its  plant 
for  the  purpose  of  fixing  rates.  (Iowa)  Cedar  Rapids  Gas  Light  Co. 
V.  Cedar  Rapids,  299. 

13.  GAS  RATES — Municipal  Regulation — Value  of  Plant. — Dis- 
carded ])urifiers,  forming  no  [)art  of  a  gas  plant,  should  not  be  con- 
sidered in  estimating  the  value  of  the  plant.  (Iowa)  Cedar  Rapids 
Gas  Light  Co.  v.  Cedar  Rapids,  299. 

14.  GAS  RATES — Municipal  Regulation. — In  Estimating  the  Value 
of  the  inaiiii  and  pi[K's  of  a  gas  company,  the  cost  of  pi^ie,  tlie  prices 
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at  which  it  onTinarily  has  sold,  in  coimection  with  pre'^ent  prif-es, 
should  be  considered,  in  connection  with  depreciation  by  decay. 
(Iowa)     Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

15.  GAS  RATES — Municipal    Regulation. — The  Whole  Cost  of   a 

high-pressure  pipe,  used  for  the  most  part  to  carry  gas  to  consumers 
beyond  the  city  limits,  should  not  be  included  in  determining  the 
value  of  the  gas  plant  for  the  purpose  of  fixing  rates  within  the  city. 
(Iowa)     Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

16.  GAS  RATES — Municipal  Regulation. — In  Ascertaining  the 
Value  of  a  gas  plant,  including  pipes  that  were  laid  in  a  street  which 
has  since  been  paved,  the  worth  of  a  new  plant  of  equal  capacity  and 
durability,  with  proper  discount  for  defects  in  the  old  and  (lej)recia- 
tion  for  use,  should  be  the  measure  of  value,  rather  than  the  cc^t  of 
exact  duplication.  (Iowa)  Cedar  Rapids  Gas  Light  Co.  v.  Cedar 
Rapids,  299. 

17.  GAS  RATES — Municipal  Regulation. — In  Estimating  the  Value 

of  a  gas  plant  for  the  purpose  of  fixing  rates,  nothing  can  be  allowed 
for  the  promotion  and  organization  of  the  company.  (Iowa)  Cedar 
Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

18.  GAS  RATES — Municipal  Regulation. — In  Estimating  the  Value 
of  a  gas  plant  the  owners  should  not  be  excluded  from  the  advantage 
of  prudence  and  foresight  in  its  development,  nor  should  they  be  re- 
lieved of  the  consequences  of  mistakes  and  errors  of  judgment. 
(Iowa)     Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids.  299. 

19.  GAS  RATES. — An  Ordinance  Fixing  a  Level  Price  for  gas  is 

not  objectionable  because  it  eliminates  a  discount  for  prompt  payment 
and  will  entail  an  expense  for  collecting  gas  bills.  (Iowa)  Cedar 
Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

20.  GAS  COMPANIES — Reasonableness  of  Rates — Usual  Earnings. 
What  gas  plants  usually  earn,  unless  based  on  reasonable  charges,  can- 
not be  accepted  as  a  criterion  for  determining  the  reasonableness  of 
rates.     (Iowa)     Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

21.  GAS  RATES — Municipal  Regulation — Cost  of  Production. — In 
ascertaining  the  cost  of  manufacturing  gas,  that  used  to  accomplish 
this  should  be  computed  at  the  cost  only.  (Iowa)  Cedar  Rapids 
Gas  Light  Co.  v.  Cedar  Rapids,  299. 

22.  GAS  RATES — Mimicipal  Regulation — Cost  of  Production. — 
Taxes  on  property  owned  by  a  gas  company  which  will  not  be  used  by 
it  in  its  business  for  some  years  to  come  should  be  excluded  in  esti- 
mating the  cost  of  producing  gas.  (Iowa)  Cedar  Rapids  Gas  Light 
Co.  V.  Cedar  Rapids,  299. 

23.  GAS  RATES — Municipal  Regulation — Cost  of  Production. — In 
determining  the  cost  of  proilncing  gas,  an  allowance  should  be  made 
for  depreciation  in  the  value  of  the  property  of  the  company. 
(Iowa)     Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  299. 

24.  GAS  RATES — Municipal  Regulation — Cost  of  Production. — A 
gas  company  is  entitled  to  earn  enough,  not  only  to  meet  tlie  exjienses 
of  current  affairs,  but  also  to  provide  means  for  replacing  parts  of  the 
plant  when  thev  can  no  longer  be  used.  (Iowa)  Cedar  Rapids  Gas 
Light  Co.  V.  Cedar  Rapids,  299. 

25.  GAS  RATES — Reasonableness — Legislative  Function. — The  fix- 
ing of  gas  rates  by  a  municipality  is  a  purely  legislative  function,  and 
the  duty  of  a  court  ends  wlien  it  has  found  that  the  rates  are  not  so 
low  as  clearlv  to  be  confiscatory.  (Iowa)  Cedar  Rapids  Gas  Light 
Co.  V.  Cedar 'Rapids,  299. 

26.  GAS  RATES — Reasonableness — Five  Per  Cent  Income. — It  will 
not  do  for  courts  to  say  that  the  income,  above  all  expenses,  includ- 
ing taxes,  on  property  devoted  to  the  public  service,  must  necessarily 
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much  exceerl  five  per  cent  to  avoid  the  charge  of  being  'confiscatory. 
(Iowa)     Cedar  Kapids  Gas  Light  Co.  t.  Cedar  Eapids,  299. 

See  Oil  and  Gas. 

GIFT. 
GIFT. — Where  a  Husband  Purchases  a  Note  and  mortgage  with 
his  own  money,  has  them  assigned  to  himself  and  wife  jointly,  and  re- 
tains possession  of  them  and  receives  the  interest  until  his  death,  this 
amounts  to  a  gift  of  one-half  interest  therein  to  the  wife.  (Iowa) 
Abegg  V.  Hirst,  285. 

GUARANTY. 
See  Cancellation  of  Instruments,  1,  2. 

GUARDIAN  AD  LITEM. 

See  Infants,  1-4. 

GUARDIAN  AND  WARD. 
GUARDIAN — Sale  of  Ward's  Land  for  Maintenance. — The  rule 
of  the  statute  of  the  orphans  court  may  order  a  guardian  to  sell 
so  much  of  the  ward's  land  as  may  be  adequate  for  his  niaintennnce 
and  education  applies  to  testamentary  as  well  as  statutory  guardians. 
(N.  J.  Eq.)      Pfefferle  v.  Herr,  518. 

See  Infants. 

HOMESTEAD. 

Conveyance  and  Estoppel. 

1.  HOMESTEAD. — The  Separate  Deed  of  a  Married  Man,  the 
head  of  a  family,  to  the  homestead,  is  void.  (Okl.)  Goldsborough 
V.  Hewitt,  795. 

2.  HOMESTEAD — Deed  by  One  Spouse  to  the  Other.— A  deed  of 
a  homestead  by  a  householder  to  his  or  her  wife  or  husband,  not 
subscribed  and  acknowledged  in  accordance  with  the  statute  by  the 
wife  or  iiusband,  where  possession  is  not  abandoned  or  given  pur- 
suant to  the  conveyance,  does  not  operate  to  convey  the  estate  of 
homestead.     (111.)      Gillam  v.  Wright,  243. 

3.  HOMESTEAD. — Where  a  Wife  Conveys  to  Her  Husband  the 
homestead,  worth  less  than  one  thousand  dollars,  by  a  deed  not  sub- 
scribed and  acknowledged  by  him  in  accordance  with  the  statute, 
and  she  remains  in  possession  until  her  death,  the  legal  title  descends 
to  her  heirs.     (111.)      Gillam  v.  Wright.  243. 

4.  HOMESTEAD. — A  Deed  of  a  Homestead  by  the  Wife  to  her 
husbaiul,  inoperative  because  not  subscribed  and  acknowledged  by 
him  as  provided  by  statute,  is  not  validated  by  her  receiving  a  con- 
sideration therefor.      (111.)      Gillam  v.  Wright,  243. 

5.  HOMESTEAD — Deed  by  Wife,  Laches  in  Avoiding.— Where  a 
wife,  after  conveying  the  homestead  to  her  husband  by  a  deed  in 
which  he  does  not  join  as  required  by  statute,  remains  in  possession 
until  her  death,  and  her  heirs  do  not  delay  asserting  their  rights  to 
the  property  after  her  death,  there  is  no  laches  on  the  part  of  either. 
(111.)      Gillam  v.  Wright,  243. 

6.  HOMESTEAD — Deed  by  Wife,  Estoppel  to  Avoid. — Where  a 
wife  conveys  the  homestead  to  her  husband  by  a  deed  in  which  he 
does  not  join  as  required  by  statute,  and  remains  in  possession  until 
her  death,  her  heirs  are  not  required,  as  a  condition  to  avoiding  the 
deed,  to  return  the  purchase  price,  which  never  came  to  them,  nor  are 
they  estopped  to  avoid  the  deed  if  there  has  been  no  fraud,  conceal- 
ment or  misrepresentation  inducing  any  change  of  situation  bv  any- 
one.     (III.)      Gillam  v.  Wright,  243. 
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Bight  of  Widow. 

7.  HOMESTEAD  —  Assignment  to  Widow  —  Determination  of 
Value. — In  assigning  a  homestead  to  the  widow  of  an  intestate,  where 
the  estate  owes  no  debts,  the  value  of  their  homestead  as  owned  and 
occupied  by  them  at  the  time  of  the  death  of  the  husband  should  be 
adojited  in  fixing  the  extent  thereof;  and  its  enhanced  value  created 
by  the  industry  and  economy  of  the  applicant  should  not  be  con- 
sidered.     (Neb.)     In  re  Jurgens,  504. 

8.  HOMESTEAD. — A  Widow  is  Entitled  to  Occupy  the  Home- 
stead, worth  less  than  one  thousand  dollars,  whether  she  is  the  owner 
or  her  husband  was  the  owner,  and  therefore  her  release  to  his  heirs 
of  her  interest  in  his  other  land  that  she  may  occupy  the  homestead 
during  her  life  is  without  consideration.  (111.)  Gillam  v.  Wright, 
243. 

See  Divorce,  3;  Public  Lands;  Wills,  1. 

HOMICIDE. 

1.  SELF-DEFENSE. — To  Instruct  the  Jury  as  to  the  Law  of  Self- 
defense  is  not  error  where  the  defendant's  plea  was  simply  not  guilty, 
and  where  he  did  not  make  the  plea  of  self-defense,  if  there  was  an 
issue  in  the  testimony  as  to  who  made  the  first  assault,  and  the  court 
was  ijot  informed  that  the  defendant  relied  solely  on  the  defense  of 
insanity.     (S.  C.)     State  v.  Coyle,  1022. 

2.  SELF-DEFENSE, — In  Applying  the  Law  of  Self-defense,  what 
a  man  of  ordinary  firmness  and  courage  would  have  done  and  should 
have  done,  under  the  circumstances,  is  a  question  of  fact  for  the  jury. 
(S.  C.)     State  v.  Coyle,  1022. 

3.  4.  HOMICIDE — Self-defense — Evidence  of  Prior  Beating. — Where 
a  woman  interposes  the  plea  of  self-defense  in  a  prosecution  for  kill- 
ing her  husband,  evidence  that  he  had  on  former  occasions  beaten 
her  is  properly  excluded.      (Ala.)     Huteherson  v.  State,  I". 

5.  HOMICIDE — Self-defense — Duty  of  Wife  to  Retreat. — Where 
a  wife  interposes  the  plea  of  self-defense  in  a  prosecution  for  killing 
her  husband,  she  is  entitled  to  an  instruction  that  when  living  with 
him  in  his  house,  his  home  is  her  home,  and  the  law  imposes  no  duty 
upon  her  to  retreat  to  avoid  a  difficulty,  even  with  him,  if  she  is 
free  from  fault  in  bringing  on  the  difficulty.  (Ala.)  Huteherson  v. 
State,  17. 

HUSBAND  AND  WIFE. 

1.  MARRIED  WOMAN  —  Liability  for  Deceit. — In  an  action 
against  husband  and  wife  for  deceit  in  their  sale  of  a  farm,  not  her 
separate  property,  her  liability  is  measured,  not  by  the  statute  en- 
larging the  powers  of  married  women,  but  by  the  common  law.  (Vt.) 
Rowley  v.   Shei)ardson,   107S. 

2.  MARRIED  WOMAN — Liability  for  Deceit.— If  a  man  sells  a 
farm  wliich  stands  in  his  wife's  name  but  is  not  her  separate  prop- 
erty, and  the  deed  is  executed  by  both,  she  is  not  liable  at  common 
law  for  accepting  and  appropriating  the  whole  or  a  part  of  the  con- 
sideration money  and  thereby  ratifying  the  sale,  though  she  does  so 
with  knowledge  of  misrepresentations  made  by  him  in  negotiating 
the  sale,  as  the  tort  is  based  upon  lier  contract  and  is  not  a  tort 
simplieiter.      (Vt.)      Rowley  v.  Shepardson,  1078. 

3.  MARRIED  WOMAN — Evidence  of  Deceit. — In  an  action  by 
the  purchaser  against  a  husband  and  wife  for  deceit  in  the  sale  of  a 
farm,  not  her  separate  property,  evidence  of  the  husband's  misrepre- 
Sfiitiitidus  as  to  the  number  of  majle  trees  on  a  designated  part  of 
till'  lund  is  admissible  as  against  him  but  not  as  against  her.  (Vt.) 
Rowley   v.   Shepardson,   1078. 
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4.  MARRIED  WOMAN — Liability  for  Misrepresentations. — Tn  an 
action  by  the  purchaser  against  a  husband  and  wife  for  deceit  in  the 
sale  of  a  farm,  not  her  separate  property,  evidence  that  the  wife  had 
authorized  the  husband  to  make  the  sale  in  her  behalf,  and  of  his 
misrepresentations  as  to  the  number  of  maple  trees  on  a  designated 
part  of  the  land,  is  not  admissible  against  her  under  counts  for  false 
warranty,  for  at  common  law  a  married  woman  cannot  personally, 
nor  by  her  agent,  make  a  contract  which  will  bind  her  so  that  a  judg- 
mont  upon  it  can  be  rendered  against  her  person.  (Vt.)  Rowley  v. 
Shepardson,  1078. 

See  Contracts,  6;  Gift;  Homestead;  Mechanic's  Lien. 

ILLEGITIMATES.  " 

See  Bastards. 

IMMORAL  CONTRACTS. 

See  Contracts',  6. 

INDEPENDENT  CONTRACTOR. 

See  Master  and  Servant. 

INDETERMINATE  SENTENCE. 

See  Criminal  Law,  13-15. 

INDICTMENT. 
INDICTMENT— Substantial     Compliance    With     Statutes.— It 

is  the  declared  policy  of  the  legislature,  as  well  as  of  this  court, 
to  uphold  indictments  and  informations  whenever  there  has  been  a 
substantial  compliance  therein  with  the  statutory  requirements. 
(Fla.)     Tillman  v.  State,  100. 

INFANTS. 

1.  INFANTS — Guardian  Ad  Litem — Service  of  Summons. — When 
an  infant  defendant,  in  a  civil  action  or  special  proceeding,  has  no 
general  or  testamentary  guardian,  a  summons  must  be  served  upon 
such  infant  and  a  copy  of  the  complaint  also  be  served  or  filed  accord- 
ing to  law,  before  a  guardian  ad  litem  can  be  appointed.  (N.  C.) 
Hughes  V.  Pritchard,  649. 

2.  INFANTS — Defective  Service  of  Process  in  Partition. — A  judg- 
ment setting  aside  a  final  decree  in  partition,  as  to  infant  defendants 
under  fourteen  years  of  -age  who  were  not  personally  served  with 
summons  in  the  manner  prescribed  by  statute,  will  be  affirmed,  though 
a  guardian  ad  litem  had  been  appointed  for  the  infants,  and  had 
accepted  service  of  summons.     (N.  C.)     Hughes  v.  Pritchard,  649. 

3.  INFANTS  —  Manner  of  Service  of  Summons — Province  of 
Court. — It  is  not  the  province  of  the  court  to  say  why  the  legislature 
has  seen  proper  to  prescribe  a  different  manner  of  service  of  process 
upon  infants  over  fourteen  years  of  age  and  under  fourteen — why 
a  reading  to  one  and  a  delivery  of  a  copy  to  the  other  is  required. 
It  is  enough  that  "Ita  lex  est  scripta."  (N.  C.)  Hughes  v.  Pritchanl, 
iiV.). 

4.  INFANTS  —  Vacation  of  Partition  Judgment. — A  judgment 
sotting  asitle  a  final  decree  in  partition,  as  to  infant  defendants  under 
fourteen  years  of  age,  will  be  affirmed  upon  facts  showing  that  the 
summons  was  irregularly  served  upon  them;  that  the  action  is  be- 
tween the  original  parties,  and  that  no  rights  of  third  persons  have 
intervened;    that    part,   and    probably    all,   of   the   defendants   are   still 

Am.  St.  Rep.,  Vol.  138—74 
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minors;  that  they  had  a  meritorious  defense,  having  an  equitable 
estate  in  one-third  undivided  interest  in  the  land  sought  to  be  par- 
titioned; that  no  real  defense  was  made  for  them  by  the  guardian 
ad  litem;  and  that  it  would  be  a  plain  violation  of  right  to  leave 
the  judgment  standing  so  as  to  operate  as  an  estoppel  upon  them. 
(N.  C.)     Hughes  v.  Pritchard,  649. 

See  Parent  and  Child. 

INITIATIVE  AND  REFERENDUM. 

INITIATIVE  AND  REFERENDUM— Mandamus  to  Secretary 
of  State. — In  a  mandamus  proceeding  to  compel  the  Secretary  of 
State  to  perform  the  purely  ministerial  duty  imposed  upon  him  by 
the  statute  and  the  constitution  to  file  initiative  petitions  for  the 
sjubmission  of  an  amendment  to  the  constitution  to  a  vote  of  the 
people,  respondent  will  not  be  permitted,  as  a  part  of  his  defense, 
to  question  the  validity  of  such  proposed  amendment  upon  the  ground 
that  it  is  violative  of  an  act  of  Congress,  the  terms  and  conditions 
of  which  have  been  accepted  by  the  state,  and  for  that  reason  will 
be  void,  if  adopted.     (Okl.)     Threadgill  v.  Cross,  964. 

INJUNCTION. 

1.  INJUNCTION. — A  Mandatory  Injunction  is  «.  Drastic  Remedy, 

and  ought  to  be  applied  with  caution,  but  in  cases  proper  for  its 
exercise,  it  ought  not  to  be  withheld  merely  for  the  reason  that  it 
will  cause  pecuniary  loss.     (Mass.)     Stewart  v.  Finkelstone,  370. 

2.  INJUNCTION  —  Questions  of  Practice. — Certain  preliminary 
questions  of  practice,  urged  by  defendant  pertaining  to  relator's  right 
to  make  the  application,  considered,  and  disposed  of  adversely  to  his 
contention.     (N.  D.)     State  v.  Blaisdell,  741. 

See  Building  Restrictions,  4,  5;   Contracts,  8;   Mortgages,  8,  9;   Mu- 
nicipal Corporations,  9. 

INSANE  PERSONS. 

1.  LUNATICS — Liability  for  Tort — Damages. — A  lunatic  is  liable 
for  his  torts,  the  proper  measure  of  damages  being  compensation  for 
the  injuries  sustained.     (N.  C.)     Moore  v.  Home,  675. 

2.  LUNATICS. — Punitive  Damages  are  not  recoverable  against 
a  lunatic.     (N.  C.)     Moore  v.  Home,  675. 

3.  LUNATICS — Action  Against  for  Damages. — Evidence  by  the 
plaintiff,  in  an  action  against  a  lunatic,  for  assaulting  and  injuring 
the  plaintiff,  that  defendant  was  sane  when  he  committed  the  act, 
is  not  admissible  where  the  plaintiff  claims  only  compensatory,  not 
punitive  damages.     (N.  C.)     Moore  v.  Home,  675. 

4.  LUNATICS — Action  Against  for  Damages — Evidence. — In  an 
action  to  recover  damages  for  an  assault  made  by  a  lunatic,  evidence 
that  defendant  was  arrested  on  a  criminal  warrant  charging  him  with 
the  very  assault  which  is  made  the  foundation  of  the  civil  action, 
and  was  drunk,  disorderly,  and  resisted  arrest,  should  not  be  admitted. 
It  is  no  evidence  that  defendant  committed  the  assault  as  alleged 
in  the  complaint,  and  its  admission  is  not  harmless  error,  because 
such  evidence  is  calculated  to  prejudice  the  minds  and  judgment  of 
the  jurors.     (N.  C.)     Moore  v.  Home,  675. 

See  Criminal  Law,  3. 

INSTRUCTIONS. 

See  Trial,  6-11. 
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insurance. 

In  General. 

1.  INSUBANCE — Construction  in  Favor  of  Insured. — If  a  policy 
of  insurance  is  susceptible  of  two  constructions,  that  one  is  to  be 
adopted  which  is  more  favorable  to  the  assured.  (Okl.)  Taylor  v. 
Insurance  Co.  of  North  America,  906. 

2.  INSUBANCE — Construction  of  Policy  in  Another  State. — If  a 

policy  of  fire  insurance  has  been  framed  under  the  laws  of  another 
state,  and  has  been  interpreted  by  the  highest  court  of  that  state, 
such  construction  should  be  of  the  most  persuasive  influence,  if  not 
binding,  with  us,  especially  when  supported  by  the  weight  of  author- 
ity.    (Okl.)     Taylor  v.  Insurance  Co.  of  North  America,  906, 

Cancellation  of  Policy. 

3.  INSUBANCE — Cancellation  of  Policy. — The  Eetum  of  the  Un- 
earned Premium  is  essential  to  a  cancellation  by  the  company,  where 
the  policy,  among  other  things,  provides,  "when  this  policy  is  canceled 
by  this  company  by  giving  notice,  it  shall  retain  only  the  pro  rata 
premium."     (Okl.)     Taylor  y.  Insurance  Co.  of  North  America,  906. 

4.  INSUBANCE — Cancellation   of    Policy — Unearned   Premium. — 

When  a  local  agent  for  an  insurance  company,  under  instructions 
thereto,  gives  the  assured  notice  of  the  cancellation  of  the  policy, 
without  tendering  or  offering  to  tender  the  unearned  premium,  and 
neither  being  authorized  to  make  such  tender  nor  seeking  a  waiver 
thereof,  or  being  authorized  thereto,  the  fact  that  the  assured  does 
not  protest  against  such  cancellation  does  neither  amount  to  a  waiver 
of  tender  nor  consent  to  such  cancellation.  The  local  agent  being  in 
possession  of  the  policy  as  bailee  for  the  assured,  his  marking  the 
same  "canceled"  and  returning  same  to  the  company,  without  the 
consent  or  knowledge  of  the  assured,  does  neither  constitute  a  waiver 
or  estoppel  nor  a  consent  or  acquiescence.  (Okl.)  Taylor  v.  Insur- 
ance Co.  of  North  America,  906. 

Reformation  of  Policy. 

5.  FIBE  INSUBANCE — Beformation  of  Policy  to  Show  Interest 

of  Parties. — Where  the  insured  and  the  insurer  agree  that  a  policy 
of  insurance  shall  be  issued  to  protect  the  insured  "according  to 
their  respective  interests,"  and  the  policy  is  not  so  issued,  it  may  be 
reformed  so  as  to  show  the  real  interest  of  the  parties  in  all  the 
property  insured,  and  as  reformed  the  policy  may  be  enforced.  (Fla.) 
Phenix  Ins.  Co.  v.  Hilliard,  171. 

6.  FIBE  INSUBANCE^Beformation  of  Policy  to  Show  Intention. 

Where  by  inadvertence  or  otherwise  a  policy  of  fire  insurance  is  is- 
sued contrary  to  the  intention  of  the  parties  thereto,  a  court  of  equity 
may  in  a  proper  case  reform  the  policy  so  as  to  make  it  express  the 
real  agreement  and  intention  of  the  parties,  and  as  so  reformed  to 
enforce  the  policy  in  order  to  do  complete  justice  in  the  controversy. 
(Fla.)     Phenix  Ins.  Co.  v.  Hilliard,  171. 

Employer's  Indemnity. 

7.  INSUBANCE  —  Employer's    Indemnity — Contracting  Disease. — 

A  policy  insuring  an  employer  "against  loss  from  the  liability  im- 
]iosed  by  law  upon  the  assured  for  damages  on  account  of  bodily 
injuries  or  death  accidentally  suffered  ....  by  any  employee,"  coveis 
the  liability  of  the  assured  to  a  hostler  whom  he  negligently  sets  at 
work  caring  for  horses  afflicted  with  glanders,  and  who,  in  (loinsr 
such  work,  himself  contracts  the  disease.  (Mass.)  Hood  v.  Maryland 
I  asualty  Co.,  379. 
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Fraternnl  Insurance. 

8.  FRATERNAL  INSURANCE — Local  Camp  as  Agent.— Where  a 
local  camp  of  a  fraternal  benefit  society  receives  and  collects  the 
dues  and  assessments  and  insurance  premiums  from  its  members  and 
transmits  them  to  the  officers  of  the  superior  or  head  organization, 
which  issues  the  benefit  certificates,  and  has  supervision  and  right  of 
expulsion  of  members,  the  local  camp  should  be  regarded  and  treated 
as  the  agent  of  the  superior  or  head  department  of  the  society. 
(Idaho)      Rasicot  v.  Royal  Neighbors  of  America,  180. 

9.  FRATERNAL  INSURANCE — Reinstatement  by  Clerk  of  Local 
Camp. — Where  the  by-laws  of  a  fraternal  beneficiary  association  au- 
thorize the  clerk  of  a  local  camp  to  collect  arrearages  from  members 
"who  have  been  suspended  for  nonpayment  of  assessments,  to  restore 
their  names  to  the  membership  list,  and  to  report  reinstatements  to 
the  sovereign  camp,  he  is  the  agent  of  the  association  in  performing 
those  duties.  (Neb.)  Henton  v.  Sovereign  Camp  of  Woodmen  of 
World,  500. 

10.  FRATERNAL  INSURANCE  —  Reinstatement  Without  Health 
Certificate. — A  fraternal  beneficiary  association  may  be  bound  by  the 
action  of  a  local  camp  clerk  who  collects  arrearages  from  a  member 
suspended  for  nonpayment  of  assessments  and  restores  his  name  to 
the  membership  list  without  demanding  or  receiving  a  health  certifi- 
cate required  by  the  by-laws,  where  the  clerk  acts  with  full  knowl- 
edge that  the  member  is  sick  at  the  time,  and  where  there  is  no  fraud 
on  the  latter's  part.  (Neb.)  Henton  v.  Sovereign  Camp  of  Wood- 
men of  World,  500. 

Life  Insurance. 

11.  LIFE  INSURANCE — Warranties  and  Representations. — Where 
an  applicant  for  fraternal  benefit  insurance  specifically  warrants  the 
literal  truth  of  the  answers  given  to  the  questions  submitted,  the 
statements  made  in  the  application  are  treated  in  law  as  warranties 
and  not  as  mere  representations.  (Idaho)  Rasicot  v.  Royal  Neigh- 
bors of  America,   180. 

12.  LIFE  INSURANCE — Warranties — Matters  of  Opinion  or  Judg- 
ment.— The  warranty  as  to  the  truth  of  an  answer  which  by  its  nature 
expresses  only  the  opinion  or  judgment  of  the  applicant  should  not 
extend  further  than  to  insure  the  honesty  and  good  faith  of  the  party 
answering  the  question,  and  that  it  was  in  truth  and  in  fact  his 
honest  opinion  or  judgment.  (Idaho)  Rasicot  v.  Roys^l  Neighbors  of 
America,  180. 

13.  LIFE  INSURANCE — Warranties  as  to  Pregnancy. — Where  a 
fraternal  benefit  society  received  an  application  from  a  woman  for 
insurance  which  warranted  the  literal  truth  of  the  answers  given  by 
her,  and  she  represented  and  at  the  time  honestly  believed  that  she 
was  not  pregnant,  when  in  fact  and  in  truth  she  was,  and  the  cantract 
provided  that  the  society  would  not  become  liable  in  such  a  case 
and  that  it  would  not  consider  such  an  application  until  at  least  two 
months  after  confinement,  and  the  society  collected  and  received 
dues,  assessments  and  premiums  from  the  insured  for  a  period  of 
nearly  five  years  thereafter,  during  which  time  the  applicant  was  in 
good  health,  the  insurance  society  will  be  held  to  have  waived  the 
right  to  insist  on  a  breach  of  the  contract  for  the  falsity  of  the 
answer.     (Idaho)     Rasicot  v.  Royal  Neighbors  of  America,  180. 

14.  LIFE  INSURANCE  —  Sound  Health — Pregnancy. — An  agree- 
ment or  stipulation  in  a  contract  of  insurance  made  with  a  married 
woman  that  the  policy  shall  not  go  into  effect  unless  it  is  delivered 
to  her  "while  in  sound  health"  is  not  violated  by  reason  of  the  ap- 
plicant being  jiregnant  at  the  time  of  the  delivery  of  the  policy. 
(Idaho)      Rasicot  v.   Royal  Neighbors  of  America,  180. 
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15.  LIFE  INSUBANCE  —  Consulting  Physician — Childbirth. — A 
statement  made  by  a  married  woman  who  applies  for  insurance  in  a 
fraternal  benefit  society  that  she  has  not  consulted  with  a  physician 
"in  regard  to  a  personal  ailment"  within  the  last  seven  years  does 
Dot  cover  a  single  attendance  by  a  physician  upon  the  applicant  some 
three  years  prior  thereto  when  she  was  confined  and  gave  birth  to  a 
child.  Confinement  in  childbirth  is  not  a  "personal  ailment"  within 
the  meaning  of  such  a  provision  in  the  contract.  (Idaho)  Kasicot 
V.  Eoyal  Neighbors  of  America,  180. 

16.  LIFE  INSURANCE— Avoiding  Liability— Public  Policy.— It  is 
contrary  to  sound  public  policy  and  detrimental  to  the  best  interests 
of  society  at  large  to  allow  a  fraternal  benefit  society  to  issue  to  an 
applicant  a  benefit  certificate,  and  thereafter  continuously  collect  and 
receive  from  the  applicant  his  dues  and  assessments  for  a  number  of 
years,  and  induce  him  to  continue  his  payments  and  keep  up  his 
membership  and  dues,  under  the  belief  that  his  savings  are  being  de- 
voted to  the  purchase  of  protection  for  his  family  and  dependent 
ones,  and  then  after  his  death  to  allow  the  society  to  repudiate  the 
contract,  on  the  ground  that  the  policy  never  went  into  effect  because 
of  some  temporary  cause  of  disability  which  existed  at  the  time  of 
the  delivery  of  the  policy,  and  of  which  the  applicant  had  no  knowl- 
edge and  which  was  wholly  obviated  and  did  not  in  any  manner  con- 
tribute to  the  cause  of  death,  increase  the  risk  or  lessen  the  life  ex- 
pectancy of  the  applicant,  and  which  cause  or  condition  would  not 
have  avoided  the  policy  or  been  a  breach  of  the  contract  had  it  oc- 
curred after  the  contract  went  into  force  and  operation.  (Idaho) 
Kasicot  V.  Eoyal  Neighbors  of  America,  180. 

17.  LIFE  INSURANCE — Action  on  Policy — Proofs  of  Death.— In 
an  action  for  recovery  on  a  life  insurance  certificate,  it  is  error  for 
the  trial  court  to  exclude  the  proofs  of  death  which  have  been  fur- 
nished by  the  beneficiary,  where  the  same  are  offered  in  evidence  on 
the  trial  by  the  insurance  society.  (Idaho)  Basicot  v.  Royal  Neigh- 
bors of  America,  180. 

Fire  Insurance. 

18.  FIRE  INSURANCE — Completion  of  Contract. — A  contract  of 
fire  insurance  is  complete  when  it  appears  that  the  terms  of  the  con- 
tract have  been  settled  by  the  concurrent  assent  of  the  parties,  and 
nothing  remains  to  be  done  but  to  deliver  the  policy.  (Ala.) 
Stephenson  v.  Allison,  26. 

19.  FIRE  INSURANCE.— The  Actual  Delivery  of  a  Policy  of  fire 
insurance  is  not  essential  to  complete  the  contract;  the  insurer  may 
be  considered  as  holding  it  for  the  benefit  of  the  assured.  (Ala.) 
Stephenson  v.  Allison,  26. 

20.  FIRE  INSURANCE— Delivery  of  Policy  to  Agent.— The  deliv- 
ery of  a  fire  insurance  policy  to  the  agent  of  the  company  is  generally 
delivery  to  the  insured,  and  is  sufficient  to  put  the  insurance  into 
effect,  though  the  agent  retains  the  policy  in  his  own  keeping.  (Ala.) 
Stephenson  v.  Allison,  26. 

21.  FIRE  INSURANCE — When  Effected — Absence  of  Application. 
If  a  person  of  mature  years  and  sound  mind,  who  can  read  and  write, 
accepts  a  policy  of  insurance  containing  stipulations  material  to  the 
risk  and  on  breach  of  which  the  policy  is  to  be  avoided,  and  there 
is  nothing  confusing  or  ambiguous  in  them  and  no  representations 
made,  calculated  or  intended  to  deceive  as  to  their  import,  the  policy 
with  the  stipulations  becomes  the  contract  between  the  parties,  to 
be  enforced,  while  it  stands,  according  to  its  terms,  and  the  principle 
should  not  be  affected  because  in  a  given  ease  there  has  been  no 
previous  ajijilication  or  no  express  representation  made.  (N.  C.) 
Lancaster  v.  Southern  Ins.  Co.,  6Gj. 
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22.  FIRE  INSURANCE.— Effect  will  be  Given  to  a  "Rider"  at- 
tached to  a  policy  of  fire  insurance  on  a  steam  cotton-gin,  where  the 
rider  is  inserted  in  and  made  a  part  of  the  entire  policy  for  the  pur- 
pose of  adapting  its  provisions  to  this  particular  kind  of  property, 
especially  with  reference  to  the  method  and  conditions  of  its  opera- 
tion; where  there  is  nothing  uncertain  or  restrictive  in  its  terms,  and 
it  contains  the  provision,  "attached  to  and  made  a  part  of  this  policy"; 
and  where  there  is,  at  the  end  of  the  entire  policy,  a  stipulation  that 
it  is  "made  and  accepted  under  the  foregoing  stipulations  and  condi- 
tions, together  with  such  other  provisions,  agreements,  and  conditions 
as  may  be  indorsed  hereto."  (N.  C.)  Lancaster  v.  Southern  Ins,  Co., 
665. 

Ownership  of  Property. 

23.  FIRE  INSURANCE — Conditional  Sale — Ownership. — A  vendee 
in  possession  of  a  steam  cotton-gin,  under  a  binding  contract  of  pur- 
chase, having  given  his  notes  for  the  purchase  money,  is  to  be  con- 
sidered as  the  "unconditional  and  sole  owner"  of  the  gin  outfit,  within 
the  meaning  of  these  words  in  a  contract  of  insurance,  though  all 
of  the  purchase  price  has  not  been  paid.  (N.  C.)  Lancaster  v.  South- 
ern Ins.  Co.,  665. 

24.  FIRE  INSURANCE — Conditional  Sale — Encumbrances. — In  the 

case  of  a  purchase  of  personal  property,  such  as  a  steam  cotton-gin, 
where  notes  have  been  given  for  the  purchase  money,  and  the  pur- 
chaser obtains  insurance  on  the  property  before  it  is  all  paid  for,  a 
recorded  vendor's  lien  for  the  amount  unpaid  is,  in  effect,  an  encum- 
brance in  the  nature  of  a  chattel  mortgage,  and  violates  a  stipulation 
in  the  policy  against  encumbrances.  (N.  C.)  Lancaster  v.  Southern 
Ins.  Co.,  665. 

25.  FIPvE  INSURANCE — Sole  and  Unconditional  Ownership. — The 

interest  of  a  purchaser  of  property,  which  he  has  unqualifiedly  agreed 
to  buy  and  which  the  former  owner  has  absolutely  contracted  to  sell 
to  him  upon  definite  terms,  is  the  sole  and  unconditional  ownership 
within  the  true  meaning  of  the  ordinary  clause  upon  that  subject  in 
insurance  policies,  because  the  vendor  may  compel  the  vendee  to  pay 
for  the  property  and  to  suffer  any  loss  that  occurs.  (Fla.)  Phenix 
Ins.  Co.  V.  Hilliard,  17L 

26.  FIRE  INSURANCE — Sole  and  Unconditional  Ownership.— The 
just  and  reasonable  purpose  of  insurance  policies  in  requiring  the 
insured  to  have  the  "unconditional  and  sole  ownership"  of  the  prop- 
erty insured  is  to  give  protection  to  only  those  upon  whom  the  loss 
insured  against  would  inevitably  fall  but  for  the  insurance,  and  to 
avoid  taking  risks  for  those  whose  lack  of  interest  or  whose  contin- 
gent interest  in  the  property  insured  might  tend  to  encourage  care- 
lessness or  wrongdoing  in  the  use  or  yireservation  of  the  property. 
Wager  policies  are  not  approved,  and  should  be  avoided.  (Fla.) 
Phenix  Ins.  Co.  v.   Hilliard,  171. 

27.  FIRE  INSURANCE.— To  be  "Unconditional  and  Sole,"  the  In- 
terest or  "ownership"  of  the  insured  must  be  completely  vested,  not 
contingent  or  conditional,  nor  in  common  or  jointly  with  others,  but 
of  such  nature  that  the  insured  must  alone  sustain  the  entire  loss 
if  the  property  is  destroyed;  and  this  is  so  whether  the  title  is  legal 
or  equitable.     (Fla.)     Phenix  Ins.  Co.  v.  Hilliard,  171. 

28.  FIRE  INSURANCE — Sole  and  Unconditional  Ownership. — By 

fair  construction  and  intendment  the  "unconditional  and  sole  owner- 
ship" of  property  for  the  purposes  of  insurance  is  in  those  upon 
whom  the  loss  insured  against  would  certainly  fall,  not  as  a  matter 
of  mere  contract  obligation,  but  as  the  result  of  real  bona  fide  rights 
in  the  property  insured.     (Fla.)      Piieuix  Ins.  Co.  v.  Hilliard,  171. 
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Losx  Caused  "by  Third  Person. 

29.  INSURANCE — Subrogation — Loss  Caused  by  Third  Person. — 

Where  an  insurance  company  pays  to  the  assured  a  loss  occasioned 
by  the  wrong  of  a  third  party,  and  the  value  of  the  property  destroyed 
by  the  fire  exceeds  the  amount  paid  by  the  insurance  company,  the 
assured  may  bring  an  action  in  his  own  name  against  the  wrongdoer, 
and  recover  the  full  amount  of  the  loss.  (Okl.)  Kansas  City  etc. 
Ry.  Co.  V.  Shutt,  870. 

Statement  of  Loss. 

30.  FIRE  INSURANCE— Statement  of  Loss  "Forthwith,"  What 
Constitutes. — In  determining  whether  an  insured  has  rendered  a  state- 
ment of  loss  "forthwith,"  the  inquiry  is  whether  in  the  light  of  con- 
ditions surrounding  him  at  the  time  when  he  was  bound  to  act, 
considered,  as  they  then  should  have  been,  by  an  ordinarily  prudent 
man,  he  exercised  reasonable  diligence  in  rendering  the  written  state- 
ment to  the  insurer  without  unnecessary  delay.  An  insured,  who  has 
suffered  loss,  may  properly  take  a  few  days  in  order  to  acquire  the 
knowledge  necessary  intelligently  to  prepare  a  statement,  adequate 
both  to  give  some  reliable  data  to  the  insurers  and  to  protect  his 
own  rights  in  the  future.  The  time  required  for  this  purpose  must 
vary  with  the  character  and  extent  of  the  property  injured,  the 
intimacy  of  the  relation  of  the  owner  to  it,' and  the  circumstances 
peculiar  or  personal  to  himself  in  which  at  the  moment  he  may  be 
placed.  What  may  be  "forthwith"  in  any  case  depends  upon  a 
due  regard  to  all  these  considerations.  (Mass.)  Greenough  v.  Phoe- 
nix Ins.  Co.,  383. 

31.  FIRE  INSURANCE — Statement  of  Loss  "Forthwith,"  When 
Waived. — There  may  be  negotiations  for  a  settlement  of  a  loss  of 
such  a  tenor  or  occurring  so  soon  after  the  fire  or  under  such  sur- 
roundings as  amount  to  a  waiver,  for  the  time  being,  of  the  right 
of  the  insurer  to  require  a  statement  of  the  loss  forthwith,  and  as 
to  make  it  a  breach  of  good  faith  for  it  to  set  up  as  a  defense  the 
failure  immediately  to  furnish  the  statement.  Facts  may  be  found 
to  exist  equivalent  to  a  representation  by  the  insurer  to  the  effect 
that  the  right  to  require  the  written  statement,  while  not  abandoned, 
would  be  trei4l-ed  as  suspended  until  the  termination  of  efforts  at 
compromise.     (Mass.)     Greenough   v.   Phoenix   Ins.   Co.,   383. 

32.  FIRE  INSURANCE  —  Statement  of  Loss  —  Construction  of 
Policy. — A  paragraph  in  the  standard  form  of  insurance  requiring 
tlie  insured,  in  case  of  loss,  to  forthwith  render  a  statement  showing 
the  value  of  the  property,  other  insurance  thereon  in  detail,  etc., 
does  not  hold  an  insured  to  anything  more  than  good  faith  and 
reasonable  investigation  to  ascertain  the  facts  in  rendering  the  state- 
ment. He  is  not  required  to  be  a  warrantor  of  the  truth  of  all 
recitals  in  it.      (Mass.)     Greenough  v.  Phoenix  Ins.  Co.,  383. 

33.  FIRE  INSURANCE  —  Statement  of  Loss  —  Construction  of 
Policy. — Where  a  standard  form  of  insurance  provides,  "In  case  of 
any  loss  or  damage  under  this  policy,  a  statement  in  writing,  signed 
and  sworn  to  by  the  insured,  shall  be  forthwith  rendered  to  the  com- 
pany, setting  forth  the  value  of  the  property  insured,  the  interest  of 
the  insured  therein,  all  other  insurance  thereon,  in  detail,  the  pur- 
poses for  which  and  the  persons  by  whom  the  building  insured,  or 
containing  the  property  insured,  was  used,  and  the  time  at  which  and 
the  manner  in  which  the  fire  originated,  so  far  as  known  to  the  in- 
sured." the  clause  "so  far  as  known"  to  him,  applies  to  all  the  state- 
ments the  insured  is  required  to  make.  (Mass.)  Greenough  v. 
Pliocnix  Ins.  Co.,  383. 

See  Corporations,  17-19;  Interpleader. 
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Note. 

Insurance,  acceptance  of  policy,  63-65. 

completed  contract,  what  constitutes,  38. 

completion  of  contract,  intent  of  parties,  43. 

contracts  completed  by  constructive  delivery  and  executory  con- 
tracts distinguished,  54-58. 

delivery  of  policy,  actual  manual  delivery  not  necessary,  34. 

delivery  of  policy,  agent,  delivery  to  is  sufficient,  53. 

delivery  of  policy,  constructive  delivery  sufficient,  52. 

delivery  of  policy,  constructive  delivery,  how  shown,  52. 

delivery  of  policy,  contracts  completed  by  constructive  delivery 
and  executory  contracts  distinguished,  54-58. 

delivery  of  policy,  conditional  deliveries,  59. 

delivery  of  policy,  effect  as  evidence  of  intent  to  complete  con- 
tract, 32. 

delivery  of  policy,  life  and  health,  in,  61-63. 

delivery  of  policy,  loss  before  actual  manual  delivery,  35. 

delivery  of  policy,  mailing  policy,  60. 

delivery  of  policy,  manual  traduction,  whether  constitutes,  51. 

delivery  of  policy,  necessity  as  affected  by  arbitrary  provisions 
therefor,  47. 

delivery  of  policy,  necessity  in  general,  30. 

delivery  of  policy,  not  necessary  unless  made  so  by  its  terms,  47. 

delivery  of  policy,  payment  of  premium  as  condition  precedent, 
60,  61. 

delivery  of  policy,  relation  back  theory,  59. 

delivery  of  policy,  what  constitutes  in  general,  50. 

deliverv  of  policy,  when   a   condition   precedent  to   its   validity, 
48-50. 

delivery  of  policy,  when  bare  nondelivery  does  not  affect  rights 
of  parties,  33. 

delivery  of  policy,  when  made  essential  by  statute,  33. 

delivery  of  policy,  when  necessary  to  complete  contract,  36. 

delivery  of  policy,  whether  contract  complete  without,  33. 

mail,  delivery  of  policy  by,  60. 

oral  contracts,  validity  of,  31,  32. 

premium,  payment  as  condition  precedent  to  delivery,  60,  61, 

writing,  whether  must  be  in,  31,  32. 

INTEREST. 

See  Usury. 

INTERPLEADEE. 
INTERPLEADER  —  When  Insurer  may  Maintain. — Where  a 
policy  of  insurance  is  payable  to  a  person  named  and  designated  as 
the  wife  of  the  insured,  and  after  his  death  two  women  claim  to  be 
the  beneficiary  so  named  and  designated,  a  bill  of  interpleader  may 
be  maintained  by  the  insurance  company.  (N.  J.  Eq.)  Bayerischen 
Nat.  Verband  Von  Nord  Amerika  v.  Knaus,  573. 

Note. 

Interstate  Commerce,  regulations  of  corporation  commission  affecting, 
1006. 

IIJTOXICATION. 

See  Deeds,  1,  2. 

IRRIGATION. 
IRRIGATION  —  Breach  of  Contract  to  Furnish  Water  —  Dam- 
ages.— In  an  action  for  damages  for  the  breach  uf  a  contract  to  sup- 
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ply  water  for  irrigating  the  plaintiff's  lands,  where  it  appears  that 
the  land  is  unbroken  and  practically  unproductive  prairie,  if  the 
plaintiff  prevails,  he  can  only  recover  the  difference  between  the 
rental  value  of  said  land  with  water  according  to  the  terms  of  the 
contract  and  the  rental  value  without  such  water.  The  supposed 
value  of  what  the  land  might  have  produced  had  the  water  been  fur- 
nished is  too  remote,  speculative  and  conjectural.  (Neb.)  Wade  v. 
Belmont  Irr.  etc.  Co.,  506. 

JOINT  OBLIGORS. 

See  Release. 
Note. 

Joint  Obligors,  release  of  one  as  release  of  all,  834-840. 

JUDGMENT. 

1.  DEFAULT    JUDGMENT— Absence   of   Proof    of    Service.— A 

judgment  entered  by  default,  where  there  is  no  proof  of  service  of 
summons,  when  assailed  by  the  defendant  for  this  reason,  should  be 
set  aside  and  leave  given  defendant  to  plead.  (Okl.)  Shanholtzer  v. 
Thompson,  877. 

2.  RES  JUDICATA. — A  Judgment  Sustaining  a  Demurrer  for  mis- 
joinder of  causes  of  action  is  not  available  to  establish  the  plea  of 
res  judicata.     (Okl.)     Goldsborough  v.  Hewitt,  795. 

3.  JUDGMENT  —  Res  Judicata — Parties  and  Privies. — The  doc- 
trine of  res  judicata  has  no  application  against  or  in  favor  of  anyone 
not  a  party  or  privy.     (111.)     People  v.  Amos,  239. 

4.  JUDGMENT — Estoppel. — ^A  Judgment  for  a  Part  of  an  entire 
demand  is  a  bar  to  any  other  suit  for  another  part  of  the  same  de- 
mand.    (Me.)     Pomeroy  t.  Prescott,  347. 

JUDICIAL  SALE. 
JUDICIAL  SALE — Assessment  Confirmed  Before  Delivery  of 

Deed. — Where  the  conditions  of  a  judicial  sale  provide  for  a  sale  of 
the  property  clear  of  encumbrance,  the  purchaser  is  not  entitled  to 
have  the  amount  of  an  improvement  assessment,  which  was  confirmed 
after  the  confirmation  of  the  sale  but  before  delivery  of  the  deed, 
paid  out  of  the  purchase  money  so  as  to  get  a  title  free  of  encum- 
brance. In  such  case  the  encumbrance  arises  after  the  completion  of 
the  sale.     (N.  J.  Eq.)     Carpenter  v,  Shanley,  576. 

JURISDICTION. 

See  Corporations,  17-19;  Courts,  1,  2. 

JURY. 
JURORS — Examination  on  Voir  Dire. — In  an  action  for  per- 
Bonal  injuries  by  an  employee  against  his  employer,  it  is  improper 
for  counsel,  except  for  the  purpose  of  exercising  the  right  of  per- 
emptory challenge,  to  ask  a  juror  on  his  voir  dire  if  he  is  interested 
in  any  casualty  company  which  insures  employers  against  damages 
for  injuries  to  employees;  but  if  an  objection  to  such  examination 
is  promptly  sustained,  and  the  verdict  is  not  large  considering  the 
extent  of  the  injuries,  the  error  is  not  ground  for  reversal.  (111.) 
Aetitus  T.  Spring  Valley  Coal  Co.,  221. 

LACHES. 

See    Equity,    8-12. 
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LANDLORD  AND  TENANT. 
Estoppel  to  Deny  Title. 

1.  LANDLORD'S  TITLE — Estoppel  of  Tenant  to  Deny. — The  doc- 
trine of  estoppel  cannot  be  invoked  to  prevent  defendant  from  ques- 
tioning plaintiff's  title,  first,  because  the  evidence  fails  to  show  that 
defendant  was  plaintiff's  tenant  of  the  land;  and,  second,  even  if 
such  tenancy  existed,  defendant  would  not  be  thus  estopped  in  an 
action  like  this,  where  plaintiff  claims  title  in  fee.  (N.  D.)  Hebden 
V.  Bina,  700. 

Leases — Tide  Land, 

2.  LEASE. — Two  Separate  Instruments  Under  Seal,  Executed  by 

the  parties  at  the  same  time,  one  an  indenture  of  lease,  the  other 
in  the  nature  of  a  defeasance  which  defeats  the  force  or  operation 
of  the  lease,  must  be  read  and  construed  together  as  one  contract. 
(Fla.)     Escambia  Land  etc.  Co.  v.  Ferry  Pass  etc.  Assn.,  121. 

3.  LEASE — Shore  Between  High  and  Low  Water  Mark. — A  con- 
tract whereby  one  party  leases  to  another  the  shore  or  space  be- 
tween high  and  low  water  mark,  a  part  of  the  bed  of  a  navigable 
stream  the  title  to  which  is  in  the  state  in  trust  for  the  public, 
and  the  riparian  rights  which  are  concurrent  with  the  rights  of 
other  inhabitants  of  the  state  and  must  be  exercised  subject  to  the 
rights  of  others  is  void,  as  being  illegal  and  contrary  to  public 
policy.  (Fla.)  Escambia  Land  etc.  Co.  v.  Ferry  Pass  etc.  Assn., 
121. 

Distress. 

4.  LANDLORD  AND  TENANT — Distress. — New  Trials  may  be 
granted   in  distress  proceedings.      (Fla.)      Owens  v.   Wilson,   117. 

5.  LANDLORD  AND  TENANT — Distress.— The  Cessation  of  the 
Relationship  of  landlord  and  tenant  does  not  destroy  the  statutory 
remedy  by  distress  as  to  rent  theretofore  accrued.  (Fla.)  Owens 
V.  Wilson,   117. 

Safe  Condition  of  Premises. 

6.  LANDLORD — Duty  to  Tenants  as  to  Safe  Condition  of  Halls. 

The  owner  of  a  lodging-house,  who  retains  possession  and  control  of 
the  hallways  intended  to  be  used  in  common  by  the  tenants,  is  under 
the  duty  to  a  tenant  to  maintain  them  in  the  same  condition  they 
wore  in  at  the  time  of  letting  him  a  room.  (Mass.)  Faxon  v.  Butler, 
403. 

7.  LANDLORD — Condition  of  Premises — Assumption  of  Risk. — A 
tenant  in  a  lodging-house  takes  the  premises  as  she  finds  them,  so  far 
as  the  arrangement  of  the  hallways  is  obvious;  but  she  does  not  as- 
sume the  risk  of  injury  from  having  a  dark  hall  left  unlighted  so 
as  to  make  it  dangerous  because  of  stairs  leading  therefrom  to  the 
floor  below,  when  the  hall  is  under  the  control  of  the  landlord  and 
theretofore  has  been  kept  lighted.  If  the  jury  are  satisfied  that  the 
light  was  extinguished  before  the  usual  time,  they  are  warranted  in 
finiling  the  landlord   negligent.      (Mass.)      Faxon   v.  Butler,  405. 

8.  LANDLORD — Unlighted  Hall — Negligence  of  Tenant. — One 
who  hires  a  room  in  a  lodging-house  and  has  employment  in  an  office 
in  apartments  adjoining  the  lodging-house  which  are  also  owned  by 
the  landlord,  and  who,  after  completing  her  duties  in  the  office  for 
the  night,  starts  for  her  room,  opens  the  door  leading  into  the  hall, 
closes  it  after  her,  takes  one  step  forward  in  the  darkness,  and  falls 
down  the  stairway,  cannot  be  said  as  a  matter  of  law  to  act  without 
due  care,  when  theretofore  the  hall  had  been  kei>t  lighted  and  was 
lighted  earlier  in  the  evening  wlien  she  entered  the  office.  (Mass.) 
Faxon  v.  Butler,  405. 

See  Crops;  Oil  and  Gas. 
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LARCENY. 

1.  LARCENY — Money  and  Bank  Bills — Description. — By  statute, 
bank  notes  and  money  are  made  the  subject  of  larcenj';  and,  where 
the  required  degree  of  certainty  cannot  be  used  in  specifying  the 
pieces  or  denominations  of  coins  stolen  or  the  number  and  denomina- 
tion of  bank  bills,  it  will  be  enough  to  state  that  a  better  descrip- 
tion than  that  given  is  unknown  to  the  prosecuting  solicitor  or  to 
the  grand  jury  as  the  case  may  be.     (Fla.)     Enson  v.  State,  92. 

2.  LARCENY — Indictment — Description  of  Property. — In  a  proso 
cution  for  larceny,  under  the  plea  of  not  guilty,  the  allegation  in  the 
information  of  the  prosecuting  solicitor's  want  of  knowledge  of  a 
better  description  of  the  property  stolen  is  traversable  and  the  sub- 
ject of  inquiry,  and  an  information  false  in  this  respect  will  not 
support  a  conviction.      (Fla.)     Enson  v.  State,  92. 

3.  LARCENY — Indictment — Description  of  Property. — In  a  prose- 
cution for  larceny  under  the  plea  of  not  guilty,  where  the  informa- 
tion alleges  the  prosecuting  solicitor's  want  of  knowledge  of  a  better 
description  of  the  property  stolen,  the  defendant  may  not  be  ac- 
quitted upon  proof  that  the  solicitor  could  easily  have  known  a  better 
description  of  the  property  stolen.  The  fact  that  the  solicitor  could 
easily  have  ascertained  a  better  description  of  the  property  may  be 
evidence  that  he  knew  the  same,  but  it  is  not  conclusive,  and  cannot 
be  made  an  absolute  test  of  the  sufficiency  of  the  allegation  that  he 
did  not  know.     (Fla.)     Enson  v.  State.  92. 

4.  LARCENY — Indictment— Description  of  Property. — In  a  prose- 
cution for  larceny,  where  the  information  alleges  that  a  more  par- 
ticular description  of  the  property  is  unknown  to  the  prosecuting 
solicitor,  and  there  was  no  evidence  that  the  solicitor  knew  a  more 
particular  description  of  the  property  alleged  to  have  been  stolen, 
the  court  properly  refused  to  give  an  instruction  predicating  defend- 
ant's right  to  an  acquittal  on  the  fact  that  the  solicitor  could  easily 
have  known  a  better  description  of  the  property  than  that  given  in 
the  information.      (Fla.)      Enson  v.  State,  92. 

5.  LARCENY — Indictment — Bill  of  Particulars. — In  a  prosecu- 
tion for  larceny  of  bank  bills  and  notes  and  silver  specie,  the  infor- 
mation alleges  that  a  more  particular  description  than  is  given  of 
the  same  is  to  the  prosecuting  solicitor  unknown,  the  accused  may 
upon  a  proper  showing  timely  made  move  the  court  to  order  the 
solicitor  to  give  such  other  or  more  particular  description,  in  the 
nature  of  a  specification  or  bill  of  particulars  of  the  property  as  may 
have  been  acquired  by  the  solicitor  after  filing  the  information,  and 
tiie  trial  may  be  suspen-ded  until  this  can  be  done.  (Fla.)  Enson 
V.  State,  92. ' 

6.  LARCENY. — An  Information  Found  to  be  Sufficient  in  its  alle- 
gations of  the  time  and  place  of  the  larceny  alleged.  (Fla.)  Enson 
v.  State,  92. 

7.  LARCENY. — Evidence  Found  to  be  Sufficient  to  Support  a  ver- 
dict of  guilty  of  grand  larceny.     (Fla.)     Enson  r.  State,  92. 

LEGACIES. 

See  Wills. 

LICENSE    TAX. 
1.     OCCUPATION   TAX. — A   Physician   Practicing  Medicine   as    a 

business  is  engaged  in  an  occupation  within  the  meaning  of  a  statute 
.authorizing   a   village   ''to    raise   revenue   by   levying   and   collecting   a 
license  tax  on  any  occupation   or  business  within"  its  limits.      (Neb.) 
Village  of  Dodge  v.  Guidinger,  494. 
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2.  OCCUPATION  TAX — Practicing  Medicine. — Village  Trustees 
may,  for  the  purpose  of  raising  revenue,  lawfully  enact  an  ordinance 
levying  a  tax  upon  the  occupation  of  practicing  medicine  within  the 
village  limits.     (Neb.)     Village  of  Dodge  v.  Guidinger,  494. 

LIFE  TENANTS. 

See  Corporations,  6. 

LIMITATION  OF  ACTIONS. 
LIMITATION  OF  ACTIONS — Amendment  Changing  Parties. — 
Where  a  complaint  is  filed  in  time  against  the  Manistee  Mill  Com- 
pany, but  it  is  amended  by  substituting  as  defendant  Vastine  J.  Her- 
long,  doing  business  under  the  name  of  Manistee  Mill  Company,  the 
statute  of  limitations  is  no  defense,  if  the  company  and  the  in- 
dividual are  the  same  person  or  entity.  (Ala.)  Manistee  Mill  Co. 
V.  Hobdy,  73. 

LOGS  AND  LOGGING. 
See  Timber. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 
MALICIOUS  PROSECUTION.— Evidence  of  the  Poverty  of  the 

Plaintiff  is  not  admissible  in  an  action  for  malicious  prosecution, 
where  there  is  no  evidence  that  his  actual  damage  was  increased  by 
liis  poverty.  (N.  C.)  Robertson  v.  Conklin  &  Plymouth  Lumber 
Co.,  635. 

MANDAMUS. 
See  Initiative  and  Referendum.  % 

MASBIAGE. 

1.  MARRIAGE — Fraud  in  Concealing  Prior  Marriage. — Where  a 
woman  marries  a  man  and  intentionally  conceals  from  him  her  prior 
undissolved  marriage  to  another,  this  is  a  fraud  upon  him  upon  which 
he  can  maintain  an  action  for  deceit  or  a  petition  to  annul  the  mar- 
riage.    (Mass.)     Batty  v.  Greene,  407. 

2.  MARRIAGE — Fraud  in  Procuring — ^Property  Rights. — Where  a 
woman  marries  a  man  and  lives  with  him  for  years,  at  all  times  in- 
tentionally concealing  her  prior  undissolved  marriage  to  another,  he, 
or  his  administrators  after  his  death,  may  maintain  an  action  against 
the  administrator  of  her  estate  to  recover  the  portion  thereof  which 
he  contributed  during  the  supposed  marriage.  (Mass.)  Batty  t. 
Greene,  407. 

See  Contracts,  6;   Husband   and   Wife. 

MARRIED  WOMEN. 
See  Husband  and  Wife. 

MASTER  AND   SERVANT. 

Wrongful  Discharge  of  Servant. 

1.  MASTER  AND  SERVANT  —  Wrongful  Discharge.— A  master 
has  the  power  to  dismiss  his  servant  without  cause,  but  he  subjects 
himself,  in  so  doing,  to  the  consequences  of  a  violation  of  his  con- 
tract.    (Vt.)     Derosia  v.  Ferland,  1092. 

2.  MASTER  AND  SERVANT — A  Servant  Wrongfully  Discharged 
has  the  Election  of  treating  the  contract  as  continuing  and  suing  for 
damages  for  the  breach  by  the  discharge;  or  of  treating  it  as,  and 
acquiescing  in  its  being,  rescinded  by  the  wrongful  act  of  the  master, 
and  bringing  an  action  on  the  quantum  meruit  for  the  work  ai-tually 
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performed;  but  he  cannot,  though  waiting  until  the  termination  of 
the  period  for  which  he  was  hired,  maintain  indebitatus  assumpsit 
for  the  whole  wages,  relying  on  the  doctrine  of  constructive  service. 
(Vt.)     Derosia  v.  Ferland,  1092. 

3.  MASTER  AND  SERVANT — Dischaxge — Constructive  Service. 
A  servant  discharged  without  cause  cannot,  by  waiting  till  the  end 
of  the  ternT  for  which  he  was  employed,  sue  for  and  collect  wages, 
as  such,  for  the  portion  of  the  term  after  the  dismissal.  (Vt.) 
Derosia  v.  Ferland,  1092. 

4.  MASTER  AND  SERVANT— Wrongful  Discharge — Pleading.— 
A  declaration  in  indebitatus  assumpsit  by  a  servant  to  recover  wages 
for  the  portion  of  the  term  after  the  time  of  his  dismissal  cannot  be 
amended  by  filing  a  count  becking  damages  for  breach  of  the  contract 
of  hiring,  as  th«  causes  of  action  are  not  th«  same.  (Vt.)  Derosia  v. 
Ferland,  1092. 

Employer's  Liability  to  Employee. 

5.  EMPLOYER'S  LIABILITT — Safe  Place  to  Work. — One  of  the 

duties  which  an  employer  assumes  toward  his  employee  is  to  exercise 
reasonable  care  and  diligence  to  provide  a  reasonably  safe  place  at 
which  the  employee  is  to  work.  (Me.)  Hume  v.  Fort  Halifax 
Power  Co.,  332. 

6.  EMPLOYER'S  LIABILITY— Warning  Employee  of  Danger. — 

The  law  implies  that  the  discharge  of  the  duty  of  the  employer  to 
furnish  a  reasonably  safe  place  for  employees  to  work  requires  him 
to  notify  them  of  all  special  risks  and  dangers  of  the  employment, 
and  all  dangerous  conditions  attendant  upon  the  place  of  employment 
of  which  he  has  knowledge,  or  by  the  exercise  of  reasonable  care 
would  have  knowledge,  and  which  are  unknown  to  the  employees,  and 
would  not  be  known  and  appreciated  by  them  in  the  exercise  of  rea- 
sonable care.     (Me.)     Hume  v.  Fort  Halifax  Power  Co.,  332. 

7.  EMPLOYER'S  LIABILITY— Warning  Employee  of  Danger.— 

The  duty  of  an  employer  to  notify  employees  of  the  special  risks  and 
dangers  of  the  employment  is  personal,  and  if  he  employs  another  to 
discharge  the  duty,  the  latter  becomes  a  vice-principal,  for  whose  acts 
and  negligence  the  employer  is  liable.  (Me.)  Hume  v.  Fort  Hali- 
fax Power  Co.,  332. 

8.  EMPL0Y:^R'S  LIABILITY — Warning  Employee  of  Danger. — 

Wliere  a  foreman,  knowing  of  the  risks  and  dangers  of  a  place,  sets 
men  at  work  there  without  notifying  them  of  the  danger,  and  the 
men  do  not,  and  by  the  exercise  of  reasonable  care  would  not,  know 
of  the  danger,  his  negligence  is  that  of  the  employer.  (Me.)  Hume 
v.  Fort  Halifax  Power  Co.,  332. 

9.  EMPLOYER'S  LIABILITY — Warning  Employee  of  Danger. — 

Where  an  employee  is  injured  while  working  in  a  dangerous  place 
when  he  is  ignorant  of  the  danger  and  is  not  notified  thereof,  it  is 
unimportant,  in  determining  his  right  to  recover  against  the  master, 
how  or  by  whom  the  risk  or  danger  was  created.  (Me.)  Hume  v. 
Fort  Halifax  Power  Co.,  332. 

10.  EMPLOYER'S  LIABILITY — Report  of  Accident  as  Evidence. 
In  an  action  by  a  mining  employee  for  injuries  sustained  in  an 
accident,  the  report  to  the  state  mining  inspector  and  the  record  of 
the  accident,  which  are  required  by  statute  to  be  made,  are  admis- 
sible in  evidence.  If  some  parts  thereof  are  objectionable,  counsel 
should  point  them  out  to  the  court  and  ask  that  they  be  excluded 
from  the  consideration  of  the  jury.  (111.)  Aetitus  v.  Spring  Val- 
ley Coal  Co.,  221. 
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Marking  Dangerous  Places  in  Mines. 

11.  EMPLOYEE'S  LLA-BILITY— Duty  to  Mark  Dangerous  Places 
in  Mine. — The  owner  or  operator  of  a  mine  cannot  excuse  himself 
from  liability  in  consciously  violating  the  statute  requiring  him  to 
mark  dangerous  places  in  the  mine,  on  the  ground  that  his  examiner 
and  manager  looked  at  the  places  and  in  good  faith  thought  them 
not  dangerous.     (111.)     Aetitus  v.  Spring  Valley  Coal  Co.,  221. 

12.  EMPLOYER'S  LIABILITY — Duty  to  Mark  Dangerous  Places 
In  Mine. — When  a  mine  owner  or  operator  is  advised  of  the  condi- 
tions in  the  mine,  he  must  place  therein,  if  it  is  dangerous,  the 
marks  required  by  statute.  If  he  fails  to  do  so,  he  acts  at  his 
peril,  and  cannot  excuse  himself  because  he  or  his  examiner  or 
manager  may  think  the  mine  safe.  (III.)  Aetitus  v.  Spring  Valley 
Coal  Co.,  221. 

13.  EMPLOYER'S  LIABILITY — Duty  to  Mark  Dangerous  Places 
in  Mine. — The  duty  imposed  by  the  Illinois  statute  on  the  operator 
or  owner  of  a  mine  of  examining  and  marking  dangerous  places 
therein  is  mandatory.     (111.)     Aetitus  v.  Spring  Valley  Coal  Co.,  221. 

Independent  Contractor. 

14.  MASTER  AND  SERVANT — Acts  of  Independent  Contractor. 

If  the  work  to  be  done  by  an  independent  contractor  cannot  be  done 
without  danger  or  injury  to  third  parties,  if  its  very  nature  and  ex- 
istence is  such  as  to  cause  or  produce  danger  or  injury,  the  owner, 
master  or  contractor  is  liable  as  if  he  performs  it  himself.  But  if 
the  work  is  not  necessarily  dangerous,  and  will  not,  if  properly  exe- 
cuted, result  in  danger  or  injury  to  third  parties,  but  is  rendered  so 
only  by  the  negligent  manner  in  which  it  is  performed,  then  the 
owner,  master  or  operator  is  not  liable,  but  only  the  independent 
contractor.     (Ala.)     Southern  Ry.  Co.  v.  Lewis,  77. 

Fellow-servarits. 

15.  FELLOW-SERVANTS  —  Constitutionality  of  Employer's  Lia- 
bility Act. — The  employee's  liability  act  of  1907  (Comp.  Stats.,  c.  21, 
sec.  3),  providing  that  every  railway  company  operating  a  railway 
engine,  car  or  train  in  the  state  of  Nebraska  shall  be  liable  to  any 
of  its  employees,  who  at  the  time  of  injury  are  engaged  in  construc- 
tion or  repair  work,  or  in  the  use  and  operation  of  any  engine,  car 
or  train  for  said  company,  for  all  damages  which  may  result  from 
the  negligence  of  any  of  its  officers,  agents,  or  employees,  is  a  valid 
law  under  the  constitution  of  Nebraska,  and  is  not  repugnant  to  the 
fourteenth  amendment  of  the  federal  constitution.  (Neb.)  Swoboda 
v.  Union  Pacific  E.  R.  Co.,  483. 

16.  FELLOW-SERVANTS — Employees  in  Railway  Repair  Work. 
Evidence  examined  and  set  out  in  the  opinion  held  sufficient  to  show 
that  plaintiff  at  the  time  of  his  injury  was  engaged  in  construction  or 
repair  work  within  the  meaning  of  such  act.  (Neb.)  Swoboda  v. 
Union  Pacific  R.  R.  Co.,  483. 

17.  FELLOW-SERVANTS — Employees  in  Railway  Repair  Work. 
A  man  employed  in  railway  shops  in  placing  washers  under  a  steam 
hammer  and  removing  them  when  flattened  by  a  blow  of  the  hammer, 
the  washers  being  for  use  in  the  repair  of  the  cars  and  engines  of  the 
railway  company,  is  engaged  in  "construction  or  repair  work,"  within 
the  meaning  of  the  statute  providing  that  railway  companies  shall 
be  liable  for  injuries  suffered  by  employees  through  the  negligence  of 
uther  employees  "engaged  in  construction  or  repair  work."  (Neb.) 
Swoboda  v.  Union  Pacific  R.  R.  Co.,  483. 

18.  FELLOW-SERVANTS— Joint  LiabUity  With  Master  for  Negli- 
gence.— Under  section  .TB,  article  9,  of  the  constitution,  which  pro- 
vides:  "The   common-law   doctrine   of  tlie   fellow-servant,  so  far  as  it 
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affects  the  liability  of  the  master  for  injuries  to  his  servant,  resulting 
from  the  acts  or  omission  of  any  other  servant  or  servants  of  the  common 
master,  is  abrogated  as  to  every  employee  of  every  railroad  company 
and  every  street  railway  company  or  interurban  railway  company, 
and  of  every  person,  firm,  or  corporation  engaged  in  mining  in  this 
state;  and  every  such  employee  shall  have  the  same  right  to  recover 
for  every  injury  suffered  by  him  for  the  acts  or  omissions  of  any  other 
employee  or  employees  of  the  common  master  that  a  servant  would 
have  if  such  acts  or  omissions  were  those  of  the  master  himself  in  the 
performance  of  a  nonassignable  duty  ....  " — where  the  negligence 
of  the  fellow-servant  causes  the  injury  of  a  person  engaged  in  the 
service  of  a  corporation  as  a  rope-rider  in  the  slope  of  a  coal  mine, 
his  act  constitutes  a  breach  of  duty  of  the  master,  and  at  the  same 
time  a  breach  of  duty  on  his  own  part  toward  his  coemployee,  and  the 
person  injured  may  maintain  a  joint  action  against  the  master  and 
servant  for  the  injury.     (Okl.)     Coalgate  Company  v.  Bross,  915. 

Liahility  to  Third  Person  for  Servant's  Acts. 

19.  MASTER'S  LIABILITY  for  Servant's  Malicious  Act. — A  mas- 
ter is  liable  for  the  act  of  his  servant,  though  willful  and  malicious, 
when  it  is  done  in  furtherance  of  the  master's  Vjusiness  and  within 
the  scope  of  the  servant's  employment;  but  he  is  not  liable  for  such 
act  done  to  effect  some  purpose  of  the  servant  alone.  (Vt.)  Ploof 
v.  Putnam,  1085. 

20.  MASTER'S    LIABILITY    for    Servant's    Malicious    Act. — The 

primary  test,  in  determining  whether  a  master  is  answerable  for  the 
wullful  and  malicious  act  of  his  servant,  is,  not  the  character  of  the 
act  itself,  nor  whether  it  was  done  during  the  period  of  employment, 
but  whether  it  was  done  to  carry  out  the  directions  of  the  master, 
express  or  implied,  or  to  effect  some  purpose  of  the  servant  alone. 
(Vt.)      Ploof  v.  Putnam,  1085. 

21.  MASTER'S  LIABILITY  for  Excess  or  Mistaken  Execution  of 
Authority. — To  establish  a  right  of  action  against  the  master  for 
injuries  resulting  from  an  excess  or  mistaken  execution  of  a  lawful 
authority  by  his  servant,  it  must  be  shown  that  the  servant  intended 
to  do  on  behalf  of  his  master  something  of  a  kind  which  he  was  in 
fact  authorized  to  do;  and  that  the  act,  if  done  in  a  proper  manner, 
or  under  circumstances  erroneously  supposed  by  the  servant  to  exist, 
would  have  been  lawful.     (Vt.)     Ploof  v.  Putnam,  1085. 

22.  MASTER  AND  SERVANT— Implied  Authority  of  Latter.— In 
determining  what  acts  are  within  a  servant's  authority,  courts  are 
not  usually  confined  to  his  express  instructions.  Regard  should  be 
had  fro  the  character  of  the  work,  the  situation  of  the  parties,  and 
the  surrounding  circumstances.  Certain  implied  authority  goes  with 
the  relation,  usually  if  not  always;  and  it  will  be  inferred  that  a 
servant  has  implied  authority  to  do  all  those  things  that  are  neces- 
sary for  the  protection  of  the  property  intrusted  to  him,  or  for  ful- 
filling the  duty  which  he  has  to  perform.  (Vt.)  Ploof  v.  Putnam, 
1085. 

23.  MASTER  AND  SERVANT— Implied  Authority  Against  Tres- 
passers.— A  servant  who  has  been  placed  in  sole  charge  of  an  island 
is  clothed  with  implied  authority  to  keep  off  trespassers  and  intruders, 
irrespective  of  written  instructions  by  the  master  that  he  does  not 
care  to  have  people  tie  up  to  his  wharf.  Authority  to  use  such  force 
as  may  be  necessary  to  accomplish  this  is  implied  from  the  character 
of    the   work.      (Vt.)      Ploof   v.   Putnam,    1085. 

24.  MASTER  AND  SERVANT— Authority  to  Protect  Property.— 
A  caretaker  who  has  sole  charge  of  an  island,  with  instructions  frojti 
his  master  that  he  does  not  care  to  have  people  tie  up  to  his  wharf, 
acts  within   the   scope   of   his   employment   in   casting   off   the  line   of 
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one  who  has  moored  his  sloop  to  the  master's  wharf  and  refusing  to 
perinit  him  to  tie  thereto  in  a  storm.     (Vt.)     Ploof  v.  Putnam,  1085. 

25.  MASTER'S  LIABILITY  for  Servant's  Act  in  Caring  for  Prop- 
erty.— Where  a  caretaker,  in  sole  charge  of  an  island,  with  instruc- 
tions not  to  allow  boats  to  tie  up  there,  refuses  to  permit  the  occu- 
pants of  a  sloop  to  tie  to  the  master's  wharf  in  a  storm,  by  reason 
whereof  the  sloop  is  wrecked  and  the  occupants  thereof  injured,  such 
act,  under  the  peculiar  circumstances,  is  improper  and  unlawful; 
and  the  master  is  liable  if  the  caretaker  intended  to  carry  out  in- 
structions and  perform  his  duty,  but  not  if  he  intended  only  to  serve 
some  purpose  of  his  own.     (Vt.)     Ploof  v.  Putnam,  1085. 

26.  MASTER  AND  SERVANT — Scope  of  Emplojrment. — The  ques- 
tions whether  a  servant  acts  within  the  scope  of  his  employment  and 
whether  he  acts  in  behalf  of  the  master  or  in  his  own  behalf  are 
usually  for  the  jury;  but  if  the  facts,  and  the  inferences  to  be  drawn 
therefrom,  are  not  in  dispute,  the  court  may  dispose  of  these  ques- 
tions as  matter  of  law.     (Vt.)     Ploof  v.  Putnam,  1085. 

27.  MASTER  AND  SERVANT — Scope  of  Employment. — Where  a 
servant  testifies  that  he  acted  according  to  orders,  though  his  act 
was  -improper  and  unlawful,  and  there  is  nothing  to  show  that  he 
acted  merely  to  serve  some  purpose  of  his  own,  it  is  proper  to  instruct 
the  jury  that  he  was  acting  within  the  scope  of  his  employment,  so 
that  the  master  stands  as  though  he  were  present  and  had  himself 
done  the  act.     (Vt.)     Ploof  v.  Putnam,  1085. 

MECHANICS  LIEN. 
MECHANIC'S  LIEN— Property  of  Wife — Contract  "by  Hus- 
band.— Where  a  husband,  without  the  consent  and  against  the  pro- 
tests of  the  wife,  contracts  for  and  purchases  material  to  paint  a 
dwelling-house  on  land  owned  by  the  wife,  who,  having  no  knowledge 
of  where  he  purchased  the  materials,  did  not  give  notice  of  her  objec- 
tion to  the  improvements  on  the  dwelling-house  to  the  party  who  fur- 
nished said  materials,  the  materialman,  under  the  evidence  in  this 
case,  acquires  no  lien  under  section  6237  of  said  Revised  Codes  of 
1905  for  the  materials  furnished.  (N.  D.)  Christianson  v.  Hughes, 
762. 

METER  RATES. 
See   Electricity. 

MINES  AND  MINERALS. 

1.  MINING    CLAIM — Location    on    Land    Already    Located. — A 

subsequent  valid  location  of  a  mining  claim  in  this  state  cannot 
be  made  on  mineral  land  that  is  already  covered  by  a  valid  loca- 
tion.    (Idaho)     Flynn  Group  Min.  Co.  v.  Murphy,  201. 

2.  MINING  CLAIM — Excessive  Location — Subsequent  Location. — 
Where  a  discovery  is  made  on  a  vein  of  mineral-bearing  roek  and 
the  notice  provides  that  such  claim  extends  seven  hundred  feet  in 
a  northwesterly  direction  and  eight  hundred  feet  in  a  southeasterly 
direction  from  such  discovery,  and  the  corner  stakes  on  the  south- 
easterly end  are  so  placed  as  to  take  in  more  than  eight  hundred 
teet  of  such  vein,  subsequent  locators  may  legally  locate  the  excess 
of  ground,  as  the  first  location  is  valid  only  to  the  extent  of  eight 
hundred  feet  southeasterly  from  the  point  of  discovery  on  said 
claim.      (Idaho)     Flynn   Group   Min.   Co.   v.   Murphy,   201. 

3.  MINING  CLAIM — Making  Location  Definite  and  Certain. — 
The  law  requires  the  locator  to  make  his  location  so  definite  and 
certain  that  from  the  location  notice  and  stakes  and  monuments 
on  the  ground  the  limits  and  boundaries  of  the  claim  may  be  ascer- 
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tairerl,  and  so  definite  and  certain  as  to  prevent  the  changing  or 
floating  of  such  claim.  (Idaho)  Flynn  Group  Min.  Co.  v.  Murphy, 
201. 

4.  MINING  CLAIM  —  Excessive  Location  —  Fraud. — Where  the 
boundaries  of  a  claim  are  made  excessive  in  size  with  fraudulent 
intent,  it  is  void;  or  if  so  large  as  to  preclude  the  presumption  of 
innocent  error,  fraud  will  be  presumed.  (Idaho)  Flynn  Group  Min. 
Co.  V.  Murphy,  201. 

5.  MINING    CLAIM  —  Location  —  Monument    and    Distances.  — 

Under  the  provisions  of  section  3207,  Revised  Codes,  the  locator  of 
a  mining  claim  is  required  to  erect  a  monument  at  the  place  of 
discovery  upon  which,  among  other  things,  he  must  place  the  dis- 
tance claimed  along  the  vein  each  way  from  such  monument. 
(Idaho)     Flynn  Group  Min.  Co.  v.  Murphy,  201. 

6.  MINING  CLAIM — Notice  and  Description — Subsequent  Loca- 
tion.— Held,  that  where  a  location  notice  states  that  the  mining 
claim  which  it  describes  extends  seven  hundred  feet  in  a  north- 
westerly direction  and  eight  hundred  feet  in  a  southeasterly  direc- 
tion along  the  lode,  a  locator  may  go  to  the  point  of  discovery  of 
such  claim  and  measure  the  ground  from  the  discovery  point  eight 
hundred  feet  in  a  southeasterly  direction  along  the  lode,  and  if 
there  be  any  unlocated  ground  beyond  that  eight  hundred  feet,  may 
legally  locate  it,  regardless  of  the  fact  that  the  easterly  end  stakes 
had  been  established  beyond  the  eight  hundred  feet.  (Idaho) 
Flynn  Group  Min.  Co.  v.  Murphy,  201. 

7.  MINING    CLAIM — Excessive    Location — Fraud. — The    case    of 

NicholLs  V.  Lewis  &  Clark  Min.  Co..  18  Idaho,  224,  109  Pac.  846,  cited 
and  approved,  and  the  case  of  Atkins  v,  Hendree,  1  Idaho,  95,  cited 
and  disapproved  so  far  as  it  holds  that  no  fraud  can  be  perpetrated 
where  there  exists  the  means  of  ascertaining  or  discovering  the  fraud. 
(Idaho)     Flynn  Group  Min.  Co.  v.  Murphy,  201. 

8.  MINING  CLAIM — Notice — Description  of  Exterior  Boundaries. 

Under  the  provisions  of  section  3207,  Revised  Codes,  of  1909,  the 
location  notice  is  not  required  to  describe  the  exterior  boundaries 
of  the  claim.     (Idaho)     Flynn  Group  Min.  Co.  v.  Murphy,  201. 

9.  MINING  CLAIM — Location  Notice — Sufficiency  of  Description. 
Where  it  appears  that  a  mining  claim  has  been  located  in  good 
faith,  if  by  any  reasonable  construction  the  language  used  in  the 
location  notice  describing  the  claim  and  referring  to  natural  objects 
and  permanent  monuments  imparts  knowledge  of  the  location  of 
such  claim  to  a  subsequent  locator,  it  is  sufficient.  (Idaho)  Flynn 
Group  Min.  Co.  v.  Murphy,  201. 

10.  MINING  CLAIM — Notice  of  Location  to  Subsequent  Locator. 

Held,  that  the  locator  had  actual  notice  that  the  ground  in  con- 
troversy had  been  located,  as  well  as  constructive  notice  by  an 
examination  of  the  recorded  notice,  and  that  no  technicalities  will 
he  resorted  to  to  sustain  his  relocation  of  the  same  ground.  (Idaho) 
Flynn  Group  Min.  Co.  v.  Murphy,  201. 

11.  MINING  CLAIM  —  Assessment  Work  and  Possession. — Held, 
that  the  finding  of  the  court  to  the  effect  that  the  respondent 
liad  performed  the  assessment  work  on  the  Murphy  Fraction  for 
nine  years  and  that  he  had  worked  and  was  in  possession  of  said' 
fraction  for  more  than  five  years,  and  that  during  said  period  of 
time  there  was  no  adverse  claim  made  to  said  premises  or  to  any 
part  thereof,  is  fully  sustained  by  the  evidence.  (Idaho)  FJyua 
Group  Min.  Co.  v.  Murphy,  201. 

See    Master    and    Servant,    11-13;    Oil    and    Gas. 
Am.  St.  Rep.,  Vol.  138 — 75 
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MINOBS. 

See  Infants. 

MISJOINDER. 

See  Pleading,  10-13. 

MORTGAGE. 

In  General. 

1.  MORTGAGE  DURING  PERIOD  OF  REDET.IPTION— Registra- 
tion— Redemption. — The  fact  that  a  mortgage  given  after  the  act  of 
sale  occurred  on  a  prior  mortgage,  and  before  the  expiration  of  the 
period  allowed  for  redemption,  is  not  recorded  until  after  the  expira- 
tion of  one  year  from  the  sale,  but  is  recorded  within  the  sixty  days 
additional  allowed  where  there  has  been  a  redemption,  does  not  de- 
prive the  holder  of  the  last  mortgage  given  of  the  right  to  redeem  on 
complying  with  the  other  statutory  requirements.  (N.  D.)  North 
Dakota  Horse  and  Cattle  Co.  v.  Serumgard,  717. 

2.  MORTGAGE. — An  Assignment  of  a  Real  Estate  Mortgage, 
which  merely  describes  the  instrument  as  "the  mortgage  executed  by 
Matj  Bina  and  his  wife  to  the  Bank  of  Minot,  and  recorded  in  Book 
F  of  Mortgages,  on  pages  556-058  in  the  office  of  the  register  of 
deeds  of  the  county  of  Walsh,"  is  too  indefinite  in  description  to 
vest  in  the  assignee  the  legal  title  so  as  to  authorize  such  assignee  to 
foreclose  by  advertisement  a  mortgage  executed  by  B.  alone  to  such 
bank,  and  which  was  recorded  in  Book  15  of  Mortgages.  Especially 
is  this  true  when  the  proof  shows  that  two  mortgages  were  executed 
by  B.  to  said  bank  on  the  same  day,  and  both  were  recorded  in  Book 
15  of  Mortgages,  and  the  proof  fails  to  show  that  there  was  no  mort- 
gage corresponding  to  the  description  contained  in  such  assignment. 
(N.  D.)     Hebden  v.  Bina,  700. 

Assumpticm  of  Mortgage  by  Grantee. 

3.  MORTGAGE, — Where  a  Grantee  Assumes  a  Mortgage  on  the 
land  as  part  of  the  purchase  price,  the  mortgage  is  primarily  a  charge 
upon  the  purchase  money  reserved  by  the  grantee  to  pay  it,  and  the 
charge  takes  eifect,  as  between  the  immediate  parties  to  the  contract, 
upon  the  land,  but  only  upon  the  estate  therein  which  the  grantor 
purports  to  convey.     (Mass.)     Goodenough  v.  Labrie,  411. 

4.  MORTGAGE — Assumption  by  Grantee  in  Quitclaim  Deed. — A 
grantee  in  a  quitclaim  deed  who  assumes  a  mortgage  on  the  land  as 
part  of  the  purchase  price  may  purchase  and  enforce  a  prior  mort- 
gage of  which  both  he  and  his  grantor  were  ignorant  at  the  time  of 
the  execution  of  the  quitclaim  deed.  (Mass.)  Goodenough  v.  Labrie, 
411. 

Record  of  Mortgage  as  Notice, 

5.  MORTGAGE — Record  of  Second  Mortgage  as  Notice. — The 
fact  that  a  second  mortgage,  covering  a  few  of  a  large  number  of 
lots,  is  on  record,  is  not  constructive  notice  of  it  to  the  holder  of 
the  first  mortgage  covering  all  the  lots.  (Mass.)  Clarke  v.  Cowan, 
888. 

Mortgagee's  Right  to  Protect  Property. 

6.  MORTGAGEE — Right    to    Protect    Property    from    Waste.— A 

mortgagee  of  real  estate,  though  out  of  possession,  may  maintain  an 
action  in  the  nature  of  waste,  or  may  go  into  equity  to  jireveiit  the 
coiinnission    of  waste.      (Mass.)      Stewart   v.   Finkelstone,   .^Td. 

7.  MORTGAGEE — Remedy    in    Equity    to    Protect    Security. — A 

mortgagee  is  allowed  to  go  into  equity  to  prevent  injuries  tliieatened 
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to  the  land  covered  by  his  mortgage,  because  any  act  in  its  nature 
capable  of  harming  the  value  of  his  security  may  be  such  an  injury 
as  to  entitle  him  to  equitable  relief  and  protection.  (Mass.) 
Stewart   v.   Pinkelstone,   370. 

8.  MORTGAGEE — Right  to  Enjoin  Violation  of  Building  Restric- 
tions.— A  mortgagee  of  a  lot  may  sue  to  enjoin  a  violation  of  build- 
ing restrictions  placed  by  the  former  owner  on  a  tract  of  land  of 
which  the  lot  is  a  part.     (Mass.)     Stewart  v.  Finkelstone,  370. 

9.  MORTGAGEE — Right  to  Enjoin  Violation  of  Building  Restric- 
tions.— The   mortgagee   of  a  lot   and   the  owner  of  the   equity   of   re 
demption   may   join   in   a   suit   to    restrain    the   violation    of   building 
restrictions  imposed  by  the  former  owner  of  a  tract  of  land  of  which 
the  lot  forms  a  part.     (Mass.)     Stewart  v.  Finkelstone,  370. 

Partial  Release  of  Mortgage. 

10.  MORTGAGE — Covenant  to  Give  Partial  Release. — A  provision 
in  a  mortgage  of  a  large  number  of  lots  that  the  mortgagee  will 
"release  and  quitclaim  any  lot  upon  the  payment"  of  a  specified  sum 
is  with  the  mortgagor,  not  with  him  and  his  assigns,  and  must  be 
regarded  as  a  personal  agreement  for  his  benefit,  and  not  for  the 
benefit  of  anyone  claiming  through  or  under  him.  (Mass.)  Clarke 
v.   Cowan,  388. 

11.  MORTGAGE — Covenant  to  Give  Partial  Release. — A  provision 
in  a  mortgage  of  a  large  number  of  lots  that  the  mortgagee  will 
"release  and  quitclaim  any  lot  upon  the  payment"  of  a  specified  sum 
is  a  privilege  to  be  exercised  before  the  mortgage  debt  becomes  due 
according  to  the  terms  of  the  mortgage.  (Mass.)  Clarke  v.  Cowan, 
388. 

12.  MORTGAGE — Partial  Release — Second  Mortgage. — Where  the 
owner  of  a  large  number  of  lots  gives  a  mortgage  thereon  providing 
that  the  mortgagee  will  "release  and  quitclaim  any  lot  upon  the 
payment"  of  a  certain  sum,  and  afterward  gives  a  second  mortgage 
ou  six  of  the  lots,  and  the  first  mortgagee  releases  a  part  of  the 
lots,  some  before  and  some  after  notice  of  the  second  mortgage,  and 
the  assignee  of  the  second  mortgage  forecloses  it  and  purchases  at 
the  sale,  he  can  redeem  from  the  first  mortgage  only  upon  paying 
such  amount  as  remains  due  thereon  after  such  deductions  as  he  is 
entitled  to  on  account  of  the  lots  released  after  the  first  mortgagee 
had  notice  of  the  second   mortgage.     (Mass.)     Clarke  v.  Cowan,  388. 

13.  MORTGAGE — Partial  Release — Second  Mortgage. — Where  the 
owner  of  one  hundred  and  forty  lots  gives  a  mortgage  thereon  pro- 
viding that  the  mortgagee  Will  "release  and  quitclaim  any  lot  upon 
tlie  payment"  of  a  certain  sum,  and  afterward  gives  a  second  mort- 
gage on  six  of  the  lots,  and  the  first  mortgagee  releases  all  but  forty 
(if  the  lots  liefore  having  notice  of  the  second  mortgage,  and  twenty- 
ci^ht  more  lots  after  notice,  leaving  twelve  lots,  including  the  six 
(Dvored  by  the  second  mortgage,  and  the  assignee  of  the  second  mort- 
gage forecloses  it  and  purchases  at  tlie  sale,  the  amount  he  is  re- 
quired to  pay,  in  redeeming  from  the  first  mortgage,  is  determined 
by  deducting  from  the  balance  due  on  the  mortgage  such  proportion 
thereof  as  the  value  of  the  twenty-eight  lots  bears  to  the  value  of 
the  forty  lots.     (Mass.)     Clarke  v.  Cowan,  388. 

Foreclosure. 

14.  MORTGAGE — Foreclosure. — No  Personal  Notice  to  the  Mort- 
gagor or  his  grantees  is  required  to  render  a  foreclosure  by  advertise- 
ment effectual.      (N.  D.)      Grove  v.  Great   Northern  Loan   Co.,  707. 

15.  MORTGAGE — Foreclosure. — Mere  Inadequacy  of  the  Price  at 
a   foreclosure   sale   is   not  ground    to    set   aside    the   foreclosure   in    the 
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absence  of  fraud,  undue  advantage,  or  prejudice.  (N.  D.)  Grove  ▼. 
Great  Northern  Loan  Co.,  707. 

16.  MORTGAGE — Foreclosure — ^Filing  Certificate  of  Sale. — The 
statutory  provision  that  a  certificate  of  sale  shall  be  filed  thirty  days 
after  the  sale  is  not  mandatory.  (N.  D.)  Grove  t.  Great  Northern 
Loan  Co.,   707. 

17.  MORTGAGE — Foreclosure. — ^The  Absence  of  a  Date  in  the 
mortgage  as  recorded  will  not  vitiate  a  foreclosure  thereof.  (N.  D.) 
Grove  v.  Great  Northern  Loan  Co.,  707. 

18.  MORTGAGE  FORECLOSURE— Proceedings  Embraced  by  Sale. 
A  "foreclosure  sale"  under  a  power  contained  in  the  mortgage,  which 
conveys  the  title  of  the  mortgagor,  is  in  a  legal  sense  the  complete 
foreclosure  proceedings,  beginning  with  the  act  of  sale  and  termi- 
nating with  the  execution  of  the  deed  after  the  expiration  of  the 
period  allowed  for  redemption.  It  includes  all  the  proceedings  for 
the  foreclosure  of  the  right  of  redemption  by  sale  and  deed.  (N.  D.) 
North  Dakota  Horse  &  Cattle  Co.  v.  Serumgard,  717. 

19.  MORTGAGE  FORECLOSURE— Title  Conveyed  by  Sale.— The 
title  conveyed  by  such  completed  foreclosure  sale  is  all  the  right, 
title  and  interest  in  and  to  the  mortgaged  premises  which  the  mort- 
gagor possessed  at  the  time  the  mortgage  was  executed  or  which  was 
subsequently  acquired  by  him.  (N.  D.)  North  Dakota  Horse  & 
Cattle  Co.   v.   Serumgard,   717. 

20.  MORTGAGE  FORECLOSURE — Sheriff  as  Agent  of  Purchaser. 
The  sheriff  or  other  person  who  conducts  the  sale  on  foreclosure  by 
advertisement  is  the  agent  of  the  purchaser  or  holder  of  the  cer- 
tificate to  receive  redemption  money,  but  is  not  such  an  agent  as 
can  bind  his  principal  to  accept  a  check,  instead  of  money,  from  one 
qualified  to  redeem,  or  to  retain  the  money  received  by  such  agent 
from  one  not  a  lawful  redemptioner,  if  the  principal  makes  season- 
able objection  to  the  form  of  payment,  or  refuses  forthwith  to  rec- 
ognize the  party  making  the  tender  as  entitled  to  redeem  as  a 
redemptioner,  when  he  is  not  made  so  by  statute.  (N.  D.)  North 
Dakota  Horse  &  Cattle  Co.  v.  Serumgard,  717. 

21.  MORTGAGE  FORECLOSURE— Effect  of  Certificate  of  Sale.— 
The  provision  of  section  7464,  Revised  Codes  of  1905,  that  the  cer- 
tificate given  on  the  execution  of  a  power  of  sale  contained  in  a 
mortgage  shall  have  the  same  validity  and  effect  as  the  certificate  of 
sale  in  like  manner  furnished  upon  the  sale  of  real  property  upon 
execution,  provided  for  by  section  7137,  Revised  Codes  of  1905,  does 
not  relate  to  the  effect  of  the  act  of  sale,  but  to  the  validity  and  effect 
of  the  certificate.  (N.  D.)  North  Dakota  Horse  &  Cattle  Co.  v. 
Serumgard,  717. 

22.  MORTGAGE  FORECLOSURE.— The  Certificate  of  Sale  in  such 
case  is  only  evidence  of  what  transpired  for  the  purpose  of  record, 
notice  to  protect  purchasers  against  intervening  claims,  and  to  show 
who  may  become  entitled  to  a  deed,  and  it  conveys  no  title.  (N.  D.) 
North  Dakota  Horse  &  Cattle  Co.  v.  Serumgard,  717. 

Foreclosure  hy  Advertisement — Power  of  Sale. 

23.  MORTGAGE. — A  Foreclosure  by  Advertisement  has  the  Same 

binding  force  as  foreclosures  by  action  in  which  the  parties  are  per- 
sonally served  with  pro&ess.  (N.  D.)  Grove  v.  Great  Northern  Loan 
Co.,  707. 

24.  MORTGAGE. — A  Foreclosure  by  Advertisement  of  a  Mortgage 
on  real  property  is  of  no  validity  where  the  person  in  whose  name 
the  same  is  foreclosed  has  not  the  leu;al  title  to  the  mortgage  at  the 
date  of  such  foreclosure.     (N.  D.)     Ilcbden  v.  Bina,  700. 
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25.  MORTGAGE  FORECLOSUEE — Sale  Under  Power,  When  Com- 
pleted.— The  sale  in  the  exercise  of  a  power  contained  in  a  mortgage 
which  conveys  the  title  of  the  mortgagor  is  the  sale  as  completed  by 
the  execution  of  a  deed  at  the  expiration  of  the  period  allowed  for 
redemption.  (N.  D.)  North  Dakota  Horse  &  Cattle  Co,  v.  Serum- 
gard,  717. 

Redemption. 

26.  MOETGAOE  FORECLOSURE.— A  "Redemption"  from  the 
Purchaser  at  a  foreclosure  sale  by  one  not  the  mortgagor  is  a  com- 
pulsory sale  of  the  interest  acquired  by  the  purchaser  at  the  fore- 
closure sale,  and  such  redemption  can  only  be  enforced  by  one  given 
that  right  by  statute,  and  then  only  by  pursuing  the  method  pre- 
scribed by  the  statute  conferring  the  right.  (N.  D.)  North  Dakota 
Horse  &  Cattle  Co.  v.  Serumgard,  717. 

27.  MORTGAGE  FORECIjOSURE — Redemption  by  Superior 
Mortgagee. — The  holder  of  a  mortgage  superior  to  the  one  foreclosed, 
assuming  to  be  a  redemptioner  when  not  made  so  by  statute,  who 
tenders  the  amount  necessary  to  redeem,  becomes  by  the  issuance  to 
him  of  a  certificate  of  redemption  and  the  acceptance  and  retention 
by  the  holder  of  the  certificate  of  sale  of  the  money  tendered,  as 
between  himself  and  the  party  who  parts  with  such  certificate,  a 
"redemptioner."  (N.  D.)  North  Dakota  Horse  &  Cattle  Co.  v.  Serum- 
gard, 717. 

28.  MORTGAGE  FORECLOSURE — Redemption  from  Previous  Re- 
demptioner.— One  who  is  not  made  by  statute  a  redemptioner,  but 
thus  acquires  the  rights  of  a  redemptioner,  also  assumes  the  obliga- 
tions and  liabilities  of  a  redemptioner,  and  it  follows  that  he  must 
permit  the  lawful  redemptioner  to  redeem  from  him  within  the  period 
given  by  statute  to  a  subsequent  lienholder  by  judgment  or  mortgage 
for  such  purpose.  (N.  D.)  North  Dakota  Horse  &  Cattle  Co.  v. 
Serumgard,  717. 

29.  MORTGAGE  FORECLOSURE — Redemption — Tender  of  Check. 
The  tender,  by  a  lawful  redemptioner,  of  a  bank  check  issued  by  a 
solvent  and  reputable  bank  for  the  sum  necessary  to  be  paid  to  effect 
a  redemption,  to  a  prior  redemptioner  or  his  agent,  for  the  purpose 
of  receiving  redemption  money,  effects  a  redemption,  unless  refused 
because  it  is  a  check,  instead  of  legal  tender,  and  the  subsequent 
lienholder  given  an  opportunity  to  procure  and  tender  the  necessary 
currency  to  comply  with  the  legal  requirements  of  the  holder  of  the 
certificate.  (N.  D.)  North  Dakota  Horse  &  Cattle  Co.  v.  Serumgard, 
717. 

30.  MORTGAGE  FORECLOSURE — Redemption  from  Previous  Re- 
demptioner.— Under  section  7465,  Revised  Codes  of  1905,  the  property 
sold  may  be  redeemed  within  one  year  from  the  day  of  sale  in  like 
manner  and  to  the  same  effect  as  provided  in  chapter  12  for  redemp- 
tion of  real  property  sold  upon  execution,  so  far  as  the  same  may  be 
ajiplicable,  by  (1)  the  mortgagor  or  his  successor  in  interest  in  the 
whole  or  any  part  of  the  property;  (2)  by  a  creditor  having  a  lien 
by  judgment  or  mortgage  upon  the  property  sold,  or  on  some  share  or 
part  thereof,  subsequent  to  that  on  which  the  property  was  sold. 
Only  those  mentioned  in  subdivision  2  of  the  above  section  are 
redemi)tioners,  and  as  such  entitled  to  sixty  days  in  which  to  redeem 
from  a  previous  redemptioner.  (N.  D.)  North  Dakota  Horse  & 
Cattle  Co.  V.  Serumgard,  717. 

31.  MORTGAGE — Whether  Land  Subject  to  During  Redemption 
Period. — Keal  estate  is  subject  to  mortgage  by  the  holder  of  the  legal 
title  between  tlie  act  of  sale  on  foreclosure  under  a  power  contained 
in  a  prior  mortgage  and  the  expiration  of  the  period  allowed  by 
statute  for  re(leni;)tion.  (X.  D.)  North  Dakota  Horse  &  Cattle  Co. 
V.  Serumgard,  717. 
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32.  MORTGAGE  FORECLOSURE— Purpose  of  Redemption  Stat- 
ute.— The  redemption  statute  is  remedial  in  its  nature,  and  is  in- 
tended, not  only  for  the  benefit  of  creditors  holding  liens  subsequent 
to  a  lien  in  process  of  foreclosure,  but  more  particularly  for  the 
purpose  of  making  the  property  of  the  debtor  pay  as  many  of  his 
debts  as  it  can  be  made  to  pay,  and  to  prevent  its  sacrifice,  and 
should  be  liberally  construed.  (N.  D.)  North  Dakota  Horse  & 
Cattle  Co.  V.  Serumgard,  717. 

33.  MORTGAGE  FORECLOSURE— Who  may  Redeem.— Every 
Person  Having  an  interest  in  property  subject  to  a  lien  has  a  right 
to  redeem  it  from  the  lien  at  any  time  after  the  claim  is  due,  and 
before  his  right  of  redemption  is  foreclosed:  Rev.  Codes  1905,  sec. 
6141.     (N.  D.)     North  Dakota  Horse  &  Cattle  Co.  v.  Serumgard,  717. 

34.  MORTGAGE  FORECLOSURE— Who  is  a  Redemptioner.— The 
phrase  "on  the  property  sold,"  in  the  statutory  definition  of  a  re- 
demptioner as  being  one  holding  "a  lien  by  judgment  or  mortgage  on 
the  property  sold,"  applies  to  the  land  or  premises,  as  those  words  are 
commonly  used.  (N.  D.)  North  Dakota  Horse  &  Cattle  Co.  v. 
Serumgard,  717. 

35.  MORTGAGE  FORECLOSURE — Who  is  a  Redemptioner.— The 

holder  of  a  mortgage  given  after  the  act  of  sale  under  a  prior  mort- 
gage, and  before  the  expiration  of  the  period  allowed  for  redemption 
from  such  sale,  is  a  redemptioner.  (N.  D.)  North  Dakota  Horse  & 
Cattle  Co.  V.  Serumgard,  717. 

See  Chattel  Mortgages;   Tenancy  in  Common,  4j   Usury. 

MUNICIPAL  CORPORATIONS. 

Ordinances. 

1.  MUNICIPALITY. — An  Ordinance  Purporting  to  be  an  Amend- 
ment of  a  former  ordinance  is  not  void  because  of  the  alleged  in- 
validity of  the  former  ordinance,  where  such  amendment  is  a  com- 
plete law  in  itself,  requiring  no  reference  to  any  other  ordinance, 
cither  for  its  interpretation  or  enforcement.  (S.  C.)  City  of  Green- 
ville V.  Pridmore,  1058. 

2.  MUNICIPALITY — Ordinance  Void  in  Part. — If  the  law  re- 
quires the  sentence  in  a  mayor's  court  to  be  in  the  alternative,  an 
ordinance  purporting  to  confer  on  the  mayor  power  to  impose  a  sen- 
tence of  both  fine  and  imprisonment  is  void  to  that  extent,  but  this 
does  not  make  void  the  entire  ordinance  if  it  remains  complete  in 
every  respect,  after  striking  out  that  provision,  both  as  to  the  evil 
to  be  prevented  and  the  penalties  to  be  inflicted.  (S.  C.)  City  of 
Greenville  v.  Pridmore,  1058. 

Bona  Fide  Holder  of  Bonds. 

3.  MUNICIPAL  BONDS — Recitals — Estoppel — Bona  Fide  Pur- 
chasers.— Every  purchaser  of  municipal  bonds  acquires  and  holds 
them  charged  with  full  notice  of  the  possession,  or  absence,  of  power 
in  the  first  instance  on  the  part  of  the  public  corporation  to  issue 
them;  and  the  question  of  the  authority  of  a  public  corporation  to 
issue  negotiable  bonds  cannot  be  concluded  by  mere  recitals,  even 
as  against  innocent  purchasers  thereof.  (N.  D.)  State  v.  School 
District  No.   50,  787. 

Special  Assessment. 

See  Judicial   Sales. 

4.  SPECIAL  ASSESSMENT— Personal  Liability— Survival.— The 
personal  liability  of  a  trustee  for  a  special  assessment  on  land  to  which 
he  holds  the  letjal  title  survives  his  death,  and  may  be  enforced  against 
his  estate  in  the  hands  of  his  personal  representatives.  (Me.)  Ban- 
gor V.   Peirce,   363. 
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5.  SPECIAL    ASSESSMENT. — A    Statute    Imposing    a    Personal 

liiability  upon  a  land  owner  to  make  compensation  for  increase  in  the 
value  of  his  property,  caused  by  adjacent  public  improvements  made 
at  public  expense,  is  constitutional.     (Me.)     Bangor  v.  Peirce,  363. 

6.  SPECIAL  ASSESSMENT.— The  Imposition  of  a  Personal  Lia- 
bility for  special  assessments  for  public  improvements  is  not  under 
tlie  power  of  eminent  domain,  but  under  the  taxing  power  of  the  legis- 
lature.    (Me.)     Bangor  v.  Peirce,  363. 

7.  SPECIAL  ASSESSMENT— Personal  LiabiUty  of  Trustee.- A 
])erson  vested  with  legal  title  to  property  in  trust  only  may  be  made 
personally  liable  for  special  assessments  for  public  improvements, 
jilthough  the  statute  imposing  the  liability  does  not  provide  that  he 
may  be  reimbursed  from  the  trust  estate.  Such  right  of  reimburse- 
ment exists  without  being  expressed  in  the  statute,  (Me.)  Bangor 
V.   Peirce,  363. 

Street   Improvements — Injunction. 

8.  MUNICIPALITY — Power  to  Change  and  Improre  Streets. — The 

trustees  of  an  incorporated  town  or  village  organized  under  the  laws 
of  Oklahoma  Territory  as  extended  in  force  in  the  state  after  its 
erection  are  authorized  and  empowered  to  lay  out,  open,  grade,  and 
otherwise  improve  the  streets,  alleys,  sewers,  sidewalks,  and  crossings 
therein,  and  to  keep  them  in  repair,  and  to  vacate  the  same.  Such 
trustees  are  authorized  in  the  exercise  of  such  municipal  authority  to 
change  the  grade  of  a  street.     (Okl.)     Edwards  v.  Thrash,  975. 

9.  MUNICIPALITY — Injunction  Against  Improvements  Until 
Damages  are  Paid. — The  jurisdiction  of  equity  may  not  generally  be 
invoked  by  an  abutting  lot  owner  to  restrain  a  municipality  from 
making  upon  a  street  previously  dedicated  to  public  use  public  im- 
provements such  as  paving  and  the  construction  of  sidewalks,  until 
such  abutting  owner  has  first  been  compensated  for  any  consequential 
•lamages  arising  solely  from  the  change  of  a  grade.  Such  abutting 
lot  owner  has  an  adequate  remedy  at  law  for  such  damages.  (Okl.) 
Edwards  v.  Thrash,  975. 

Municipal  Contracts — Bids  and  Materials. 

10.  MUNICIPAL  CONTRACT— Competitive  Bids.— The  true  intent 
and  purpose  of  tliat  part  of  section  4,  article  1,  chapter  10,  page  171, 
Session  Laws  of  1907-08,  which  provides  that,  "At  the  time  and  place 
specified  in  such  notice,  the  mayor  and  council  shall  examine  all  bids 
received,  and  without  unnecessary  delay  award  the  contract  to  the 
lowest  and  best  bidder,"  is  to  secure  economy  and  protect  the  public 
from  collusive  contracts  or  favoritism  or  fraud,  and  to  promote  actual, 
honest,  effective  competition.  (Okl.)  Reed  v.  Eockliff-Gibson  Const. 
Co.,   937. 

11.  MUNICIPAL  CONTRACT— Use  of  Patented  Material  for  Pave- 
ment.— Where  the  mayor  and  council  of  a  city  of  the  first  class  pass  a 
resolution  stating  the  material  to  be  used  in  certain  street  improve- 
ments shall  be  "Hassam  pavement,"  a  j)atented  material  or  process, 
and  the  notice  to  contractors  published  pursuant  to  said  resolution 
contains  a  statement  that  the  owner  of  all  patents  and  process  cover- 
ing the  laying  of  such  Hassam  pavement  will  furnish  to  any  bidder 
to  whom  the  contract  may  be  awarded  the  right  to  lay  said  pavement 
and  furnish  to  such  bidder  an  expert  to  give  proper  advice  as  to  the 
laying  thereof,  at  a  stipulated  price,  and  a  written  offer  by  said 
owner  to  tliis  effect  is  on  file  in  the  office  of  the  city  clerk  during  all 
the  time  said  notice  is  being  published  and  up  to  the  time  a  contract 
for  doing  said  work  is  let,  such  contract  involving  in  its  execution  the 
use  of  such  patented  material  or  process  is  not  invalid  in  the  absence 
of  Hctiial  fraud  or  deception.  (Okl.)  Reed  v.  Rockliff-Uibsou  Const. 
<  0.,  937. 
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Suit  on  Contractor's  Bond, 

12.  MUNICIPAL  CORPORATION— Suit  on  Contractor's  Bond.— 
Where  work  on  a  sewer  is  to  be  paid  for  in  special  tax  bills  against 
the  lots  in  the  district,  and  the  contractor  fails  to  construct  the  sewer 
60  that  the  city  is  compelled  to  relet  the  work  at  a  higher  price,  the 
loss  or  burden  falls  upon  the  property  owners,  and  the  city  cannot 
recover  therefor,  either  as  trustee  for  them  or  on  its  own  account, 
upon  the  bond  of  the  contractor.  (Mo.)  St.  Louis  v.  Anderson,  414. 
See    Counties;    Electricity;    Gas. 

NAMES. 
NAMES. — A  Person  may  Adopt  Any  Name,   Style,  or  Signa- 
ture, wholly  different  from  his  own  name,  by  which  he  may  transact 
business,  execute  contracts,  issue  negotiable  paper,  and  sue  and  be 
sued.     (Ala.)     Manistee  Mill  Co.  v.  Hobdy,  73. 

NAVIOABLE  WATERS. 
See  Ejectment,  8,  9;  Landlord  and  Tenant,  3. 

NEGLIGENCE. 
In  General. 

1.  NEGLIGENCE — Injury  Occasioned  by  One  of  Two  Causes — 
Evidence. — In  an  action  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  where  the  fact  is  that  the  injury  resulting  in 
death  was  occasioned  by  one  of  two  causes,  for  one  of  which  the 
defendant  is  responsible,  and  for  the  other  not,  the  plaintiff  must  fail 
if  his  evidence  does  not  show  that  the  injury  was  produced  by  the 
former,  or  if  it  is  just  as  probable  that  it  was  caused  by  one  as 
by  the  other.     (N.  J.  L.)     Chester  v.  Cape  May  Real  Estate  Co.,  614. 

Operating  Automoiile. 

2.  NEGLIGENCE — Evidence    of    Speeding    of    Automobile. — The 

fact  that  someone  "is  concerned"  or  frightened  by  the  speed  of  the 
vehicle  furnishes  no  reliable  guide  as  to  the  rate  of  speed.  (Mass.) 
Beaucage  v.  Mercer,  401. 

3.  NEGLIGENCE — Operating     Automobile — Joint     Enterprise. — 
Where  two  persons  are  engaged  in  a  joint  enterprise  in  operating  an 
automobile,   the   contributory   negligence   of   one   will  bar   a   recovery 
by  either,  if  it  is  in  a  matter  within  the  scope  of  the  joint  agreement. 
(Mass.)     Beaucage  v.  Mercer,  401. 

4.  NEGLIGENCE — Towing  Automobile — Instructions. — Where  a 
plaintiff  charges  negligence  in  the  management  of  a  towing  automo- 
bile, and  also  negligence  in  the  manner  of  hitching  the  cars  together, 
and  there  is  evidence  warranting  a  finding  of  either  kind  of  negli- 
gence, an  instruction  is  erroneous  which  authorizes  the  jury  to  find 
for  the  defendant,  even  if  the  accident  was  due  not  to  the  defective 
liitching,  but  solely  to  the  manner  in  which  the  towing  car  was  man- 
aged.    (Mass.)     Beaucage  v.  Mercer,  401. 

tiee    Adjoining    Owners;    Carriers;    Evidence;    Master    and    Servant; 

Railroads. 

NEGOTIABLE  INSTRUMENTa 

See  Bills  and  Notes. 

NEW   TRIAL. 
1.     NEW    TRIAL — Newly    Discovered    Evidence. — Held,    that    the 

court    did   not    err   in    denying   a    new    trial    on   the    ground    of    newly 
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diicovered  evidence.  (Idaho)  Flynn  Group  Min.  Co.  v.  Murphy, 
201. 

2.  NEW  TBIAL — Motion  After  Sentence  Imposed. — Tlie  right 
of  a  defendant  to  make  a  motion  for  a  new  trial  within  the  time 
provided  by  law  is  not  forfeited  by  the  fact  that  sentence  had  been 
pronounced  upon  the  defendant  prior  to  the  making  of  such  motion. 
(Fla.)     Tillman  v.  State,  100. 

3.  NEW  TKIAIi — Newly  Discovered  Evidence. — A  motion  for 
new  trial  on  the  ground  of  newly  discovered  evidence  is  properly 
overruled  where  the  accused  fails  to  show  that  the  evidence  was  dis- 
covered since  the  trial  and  that  he  could  not  have  discovered  it  before 
the  trial  by  the  exercise  of  due  diligence.     (Fla.)     Enson  v.  State,  92. 

NOTARY. 

See  Afl5davit. 

NOTICE. 

1.  NOTICE  OF  CLAIM — Proof  of  Service  on  Agent. — A  return  of 
service  of  a  claim  for  damages,  reciting  that  the  service  was  made 
on  the  duly  authorized  agent  of  the  defendant  corporation  at  a  named 
place,  is  not  inadmissible  in  evidence  because  involving  a  conclusion. 
(Iowa)     Markley  v.  Western  Union  Tel.  Co.,  263. 

2.  NOTICE  OF  CLAIM — Proof  of  Service  by  Direct  Testimony. — 
The  service  of  a  claim  for  damages  may  be  proved  by  the  direct 
testimony  of  the  person  who  made  the  service.  (Iowa)  Markley  v. 
Western  Union  Tel.  Co.,  263. 

3.  NOTICE  OF  CLAIM — ^Proof  of  Agency  of  Person  Served. — 
The  testimony  of  the  plaintiff  that  he  has  frequently  been  at  the 
defendant  telegraph  corporation's  office,  and  there  seen  a  certain  per- 
son (to  whom  the  plaintiff's  claim  for  damages  against  the  company 
has  been  presented)  transacting  telegraph  business,  is  admissible  to 
prove  his  agency.     (Iowa)     Markley  v.  Western  Union  Tel.  Co.,  263. 

4.  NOTICE — Whether  Service  may  be  Made  by  Telegraph. — The 
law  requiring  a  written  notice  to  be  given  to  the  opposite  part}'  or 
his  attorney  of  record  of  the  time  and  place  of  the  presentation  of  a 
case-made  for  settlement,  and  a  message  containing  a  proper  notice 
and  signed  by  the  party,  or  another  as  his  attorney,  seeking  to  have 
the  case-made  settled,  sent  by  telegraph  and  properly  delivered  in 
writing,  is  a  suflBcient  notice.     (Okl.)     Jones  v.  Balsley,  921. 

NUISANCE. 

1.  NUISANCE. — A  Noise  may  Constitute  a  Nuisance  which  equity 
will   restrain.      (N.   J.   Eq.)      Reilley   v.   Curley,   510. 

2.  NUISANCE. — In  Determining  Whether  a  Noise  is  a  Nuisance 

the  character  and  volume  of  the  noise,  the  time  and  duration  of  its 
occurrence,  the  place  where  it  occurs,  and  the  surroundings  thereof, 
are  the  important  and  determinative  features.  (N.  J.  Eq.)  Reilley 
V.  Curley,  510. 

3.  NUISANCE. — Where  the  Noise  from  Machinery  used  in  de- 
positing stone  on  a  lot  in  a  residential  district  in  a  city  renders  it 
impossible  for  people  in  neighboring  houses  to  converse  or  use  tlieir 
premises  for  customary  purposes,  such  operations  will  be  enjoined. 
(N.  J.  Eq.)     Eeilley  v.  Curley,  510. 

OBSTRUCTING   JUSTICE. 

See  Conspiracy,  2-5. 
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officers. 

MispcmdiK't  in  Office. 

1.  OFFICER — Malconduct  in  Selling  Inflnence. — One  intrusted 
with  official  power,  who  violates  his  public  obligation  and  betrays 
his  official  trust  by  selling  his  official  influence  or  vote  in  a  body 
of  which  he  is  a  member,  is  guilty  of  malconduct  in  office.  (Fla.) 
Etzler  V.  Brown,  113. 

2.  OFFICER. — Malconduct  in  Ofilce,  Like  Misconduct  in  office, 
includes  such  acts  as  amount  to  a  breach  of  the  good  faith  and 
right  action  that  are  impliedly  required  of  all  officers.  (Fla.)  Etz- 
ler V.  Brown,  113. 

Eemoval  from  Office. 

3.  OFFICER — Validity  of  Removal. — ^Mandamus  Is  the  Proper 
Proceeding  to  test  the  validity  of  the  action  of  a  city  council  in 
expelling  from  office  a  member  of  the  council.  In  such  an  action 
the  court  will  consider  the  entire  proceeding  of  the  council,  includ- 
ing the  issues  in  effect  made  and  the  testimony  taken  before  the 
council  as  shown  by  the  alternative  writ.  If  the  proceedings  were 
illegal  or  fatally  defective,  or  if  the  testimony  wholly  fails  to  sup- 
port the  charges  made,  the  court  will  order  the  officer  restored.  (Fla.) 
Etzler  V.  Brown,  113. 

4.  OFFICER — Proceedings  for  Removal  Where  None  are  Pre- 
scribed.— Where  no  particular  procedure  is  prescribed  by  which  a 
city  council  may  exercise  its  power  to  expel  an  officer  of  the  city, 
such  proceedings  should  be  had  as  will  give  the  person  charged 
an  opportunity  to  be  heard  in  defense  of  any  charges  made  against 
him  for  which  he  may  be  expelled.  If  the  charges  made  warrant 
expulsion,  and  there  is  legal  evidence  in  support  of  the  charges, 
and  the  person  has  had  reasonable  opportunity  to  defend,  action 
taken  by  the  requisite  vote  of  the  council  in  expelling  a  member 
of  the  council  will  not  be  disturbed  by  mandamus  proceedings. 
(Fla.)     Etzler  v.  Brown,  113. 

5.  OFFICER — Removal — Rules  of  Procedure. — In  expelling  a 
member  of  its  body  a  city  council  does  not  convict  of  a  crime,  and 
it  is  not  essential  that  the  strict  rules  of  criminal  procedure  be 
observed.  Where  no  injury  appears  to  have  been  done  an  expelled 
officer,  it  is  not  necessarily  illegal  for  the  council,  while  in  executive 
.session  considering  the  action  to  be  taken,  to  receive  and  read  re- 
ports of  a  detective  used  in  the  case,  when  the  action  taken  was 
publicly   done  and   duly  recorded.     (Fla.)     Etzler   v.   Brown,    113. 

6.  OFFICER — Removal — Allegation  of  Charges  of  Malconduct. — 
A  charge  that  in  effect  alleges  that  a  member  of  a  city  council 
agreed  for  a  consideration  to  aid  in  securing  a  valuable  contract 
with  the  city  through  a  constituted  board  of  the  city  and  to  secure 
an  increase  in  the  appropriation  for  the  purposes  of  the  contract 
to  unduly  increase  the  profits,  sufficiently  sets  forth  conduct  amount- 
ing to  "disorderly  behavior  and  malconduct  in  office"  for  which 
such  officer  may  be  expelled  under  the  statute;  and  where  there  is 
evidence  to  sustain  the  charge  and  no  illegality  appears  in  the  pro- 
ceedings of  expulsion,  the  courts  will  not  interfere  by  mandamus. 
(Fla.)     Etzler  v.  Brown,  113. 

See  Constitutional  Law,  10,  15. 

OIL  AND   GAS. 
1.     OIL  AND  GAS  LEASE — Construction  In  Favor  of  Lessor. — A 

different  rule  of  construction  obtains  as  to  oil  and  gas  leases  from  that 
applied  to  ordinary  leases  or  to  other  mining  leases;  and,  owing  to  the 
peculiar  nature  of  the  mineral,  and  the  danger  of  loss  to  the  owner 
from   drainage   by  surrounding   wells,   such  leases  are   construed   most 


Index— Vol.  138.  1195 

strongly  against  the  lessee  and  in  favor  of  the  lessor.  (Okl.)  Supe- 
rior Oil  &  Gas  Co.  V.  Mehlin,  942. 

2.  OIL  AND  GAS  LEASE — Specific  Performance. — Defendant,  an 
intermarried  citizen,  allottee,  of  the  Cherokee  Nation,  June  24,  1904, 
executed  a  contract  with  plaintiff  in  which  he  agreed  to  make  an  oil 
and  gas  lease  on  his  allotment  in  accordance  with  the  terms  and  con- 
ditions required  by  the  Secretary  of  the  Interior,  or  if  they  be  not 
required,  a  regular  oil  and  gas  lease  such  as  was  used  in  the  state  of 
Kansas.  Action  brought  for  specific  performance,  in  which  the  lease 
agreed  on  and  sought  to  be  enforced  was  shown  to  contain  a  proviso 
allowing  plaintiff  fifteen  years  from  its  execution  within  which  to 
begin  operations,  and,  for  an  unspecified  consideration,  license  to  ex- 
tend such  term  indefinitely;  decree  by  the  court  denied.  Held,  not 
error.     (Okl.)     Superior  Oil  &  Gas  Co.  v.  Mehlin,  942. 

PARENT  AND  CHILD. 

Duty  and  Authority  of  Parent. 

1.  PARENT  AND  CHILD— Authority  and  Duties  of  Parent.— At 

common  law  the  principal  duties  of  parents  to  their  legitimate 
children  consisted  in  their  maintenance,  their  protection,  and  their 
e<lueation.  While  the  municipal  laws  took  care  to  enforce  these 
duties,  yet  it  was  presumed  that  the  natural  love  and  affection  im- 
])lanted  by  Providence  in  the  breast  of  every  parent  had  done  so  more 
etlectually  than  any  law.  For  this  reason,  the  parent,  and  especially 
the  father,  was  vested  with  supreme  control  over  the  child,  including 
its  education.  Except  where  modified  by  statute,  that  authority  still 
exists.     (Okl.)     School  Board   District   No.   18   v.   Thompson,   861. 

Custody  of  Child. 

2.  CUSTODY  OF  CHILD— Habeas  Corpus— Welfare  of  Infant.— 
A  court,  on  habeas  corpus,  will  consider  and  determine  the  rightful 
custody  and  proper  placing  of  infant  children,  recognizing  the  wel- 
fare of  the  child  as  the  cardinal  influence,  which  should  not  infre- 
quently be  allowed  as  controlling.     (N.  C.)     In  re  Jones,  670. 

3.  CUSTODY  OF  CHILD— Right  of  Parents  Living  Together.— 
On  the  hearing  of  a  petition  for  a  writ  of  habeas  corpus  for  the 
possession  of  an  infant,  the  child's  parents,  who  are  living  together 
as  lawful  man  and  wife,  have  prima  facie  the  right  to  its  custody 
and  control.      (N.  C.)     In  re  Jones,  670. 

4.  CUSTODY  OF  CHILD— Right  of  Parents  Living  Apart.— 
Whore  the  parents  of  Children  live  apart,  without  being  divorced, 
questions,  on  a  petition  for  a  writ  of  habeas,  concerning  the  dis- 
])osition  of  their  oft'spring,  must  be  decided  under  the  provisions  of 
the  statute.      (N.  C.)      In  re  Jones,  670. 

5.  PARENT  AND  CHILD— Custody— Jurisdiction  of  Court.— The 
district  court  is  a  court  of  general  jurisdiction  in  which  jurisdiction 
of  actions  both  legal  and  equitable  is  vested,  and  in  the  exercise  of 
its  equity  powers  it  has  jurisdiction  to  entertain,  hear  and  determine 
the  question  of  the  right  of  visitation  on  the  part  of  a  parent  denied 
the   custody   of   a   child.     (Okl.)     Allison   v.   Bryan,   988. 

See  Adoption;   Infants. 

PAROL    AFFECTING    WRITINGS. 

See  Evidence,  8-10. 

PARTIES. 
PARTIES  —  Amendment      Changing.  —  A      Complaint     against 
"Manistee   Mill   Company"   may    be   anieuded   by   substituting   as   de- 
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fendant  "Vastine  J.  Herlong,  doing  business  under  the  name  of 
Manistee  Mill  Company,"  it  appearing  that  the  individual  and  tho 
company  are  one  and  the  same  person  or  entity.  Whether  the  com- 
pany is  a  corporation,  a  partnership,  or  a  name  assumed  by  an  in- 
dividual, is  a  matter  merely  of  description,  as  to  which  an  amend- 
ment may  be  made  without  changing  the  parties  to  the  suit.  (Ala.) 
Manistee  Mill  Co.  v.  Hobdy,  73. 

PAETITION. 

In  General. 

1.  PARTITION — ^Ptirpose  of  Compulsory  Division. — Statutes  for 
compulsory  partition  among  tenants  in  common  are  for  the  purpose  of 
avoiding  the  mischief  which  may  grow  out  of  vicious  assertions  by 
cotenants  of  their  right  to  possession  of  every  part  of  the  land  to 
the  embarrassment  of  others  having  the  same  right.  (Ala.)  Hamby 
V.  Hamby,  23. 

2.  PARTITION— Controversy  as  to  Legal  Title.— Where  the  bona 
fide  object  of  a  suit  is  the  partition  of  land  between  common  owners 
thereof,  some  of  whom  are  complainants  and  the  others  are  defend- 
ants, and  some  of  the  parties  to  the  suit  are  in  possession,  then  all 
controversies  as  to  the  legal  title  and  right  of  possession  may  and 
should  be  settled  by  the  court,  as  authorized  by  the  statute.  But 
a  suit  for  partition  cannot  be  resorted  to  as  a  substitute  for  the 
action  of  ejectment,  nor  used  for  the  sole  purpose  of  testing  a  legal 
title  or  trying  an  issue  as  to  it.     (Fla.)     Griffith  v.  Griffith,  138. 

Personal  Property. 

3.  PARTITION — ^Personal    Property. — ^A    Court    of    Equity    haa 

Jurisdiction  to  decree  partition  of  personal  property  where  the  same 
is  held  by  cotenants.      (Okl.)     Julian  v.  Yeoman,  929, 

4.  PARTITION, — A  Cotenant  of  Personal  Property  has    a    Eight 

to  have  the  same  partitioned,  and  the  exercise  of  this  right  is  not 
subject  to  the  control  of  another  cotenant.  (Okl.)  Julian  v.  Yeo- 
man, 929. 

Heirs — Estate  of  Decedent. 

5.  PARTITION. — Heirs  cajinot  Maintain  a  bill  for  partition 
against  the  widow  of  their  ancestor.     (Ala.)     Hamby  v,  Hamby,  23. 

6.  PAETITION. — Heirs  cannot  have  Partition  pending  the  para- 
mount right  of  the  widow  to  acquire  dower  or  homestead.  (Ala.) 
Hamby  v.  Hamby,  23. 

7.  PARTITION — ^Administration  of  Estate  of  Deceased. — A  bill 
for  partition  among  heirs  does  not  necessarily  involve  the  adminis- 
tration of  the  estate  of  the  deceased  owner,  nor  necessarily  draw 
in  the  chancery  court  jurisdiction  of  such  administration.  (Ala.) 
Hamby  v.  Hamby,  23. 

8.  PAETITION — Jurisdiction  of  Chancery  and  Probate  Courts. — 
If  a  bill  by  heirs  for  partition  does  not  seek  to  have  the  estate  of 
the  deceased  owner  administered  in  the  chancery  court,  but  proceeds 
on  the  theory  that  no  administration  is  necessary,  a  plea  alleging 
that  after  the  filing  of  the  bill  the  probate  court  assumed  jurisdic- 
tion, appointed  an  administrator,  and  allotted  a  homestead  to  the 
widow,  and  alleging  that  the  remainder  of  the  estate  is  subject  to 
dower  and  that  there  are  debts  for  the  payment  of  which  there  is 
no  personal  property,  will  be  sustained  and  the  administration  al- 
lowed to  proceed  in  the  probate  court,  unless  the  bill  is  amended  by 
setting  up  the  proceedings  in  the  probate  court,  and  praying  a  re- 
moval of  the  administration  into  the  chancery  court  where  all  ques- 
tions may  be  settled.     (Ala.)      ITamby  v.  Hamby,  23. 

See  Infants,  3,  4.. 
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PARTNERSHIP. 
PARTNERSHIP. — A  Deed  Made  to  a  Firm  by  the  Firm  Name 
instead  of  the  individual  members  of  the  firm  is  not  for  that  reason 
void.     It  is  a  latent  ambiguity  that  may  be  explained  and  supplied  by 
parol  testimony.     (Fla.)     Lafayette  Land  Co.  v.  Caswell,  166. 

PASSENGERS. 

See  Carriers. 

PECUNIARY  CONDITION. 

See   Damages,   1;    Malicious   Prosecution. 

PERSONAL    PROPERTY. 

PERSONAL  PROPERTY— Possession  as  Evidence  of  Owner- 
ship.— A  person  in  actual  possession  of  and  having  actual  control 
over  personal  property  is  prima  facie  the  owner  thereof.  (N.  D.) 
Mariner  v.  Wasser,  714. 

PHYSICIANS. 

See  Contracts,  7-9;  License  Taxes. 

PLEADING. 

In  General. 

1.  PLEADING — Failure  to  File  Reply— Waiver.— Where  a  defend- 
ant voluntarily  goes  to  trial  without  a  reply  being  filed  to  the  answer 
when  he  is  not  bound  to  do  so,  he  is  thereby  held  to  have  waived 
it,  and  is  regarded  as  consenting  to  go  to  the  proof  of  the  answer, 
as  if  it  were  denied.     (Okl.)      Allison  v.  Bryan,  988. 

2.  PLEADING. — Essential  Facts  Necessary  to  be  Shown  in  order 
to  entitle  a  party  to  the  relief  demanded  and  to  which  he  supposes 
himself  entitled  should  be  stated  in  the  pleadings  by  allegation  or 
averment,  and  not  by  way  of  recital.  (Okl.)  Emmerson  v.  Botkin, 
953. 

3.  PLEADING. — The  Statute  of  4  Anne,  Chapter  16,  Introduced  a 
New  System  of  Pleading,  in  a  great  measure,  and  the  pleader  was  not 
at  liberty  to  combine  the  new  and  the  old.  He  had  to  take  or  de- 
cline the  benefit  of  the  statute.  If  the  defendant  took  the  benefit 
of  the  statute,  his  plea  stated  that  it  was  by  leave  of  the  court  first 
had  and  obtained,  according  to  the  statute  in  such  case  made  and 
provided.     (Vt.)     Lee  v.  Follensby,  1061. 

4.  PLEADING. — Under  the  Statute  of  4  Anne,  Chapter  16,  There 
was  No  Implied  Leave  of  Court  to  file,  in  connection  with  a  plea  of 
the  general  issue,  and  special  pleas  under  the  statute,  a  plea  which 
was  in  one  part  the  general  issue  and  in  another  part  a  justification 
with  a  verification  and  prayer  for  judgment,  and  require  the  plaintiff 
to  file  a  replication  to  that.     (Vt.)     Lee  v.  Follensby,  1061. 

5.  PLEADING — Improper  Plea  Under  the  Statute  of  4  Anne, 
Chapter  16. — If  a  defendant  pleads  the  general  issue  to  all  the  counts 
in  a  declaration  in  trespass,  he  cannot  afterward  replead  it  to  a  part 
of  the  trespasses  mentioned  in  connection  with  a  license  justifying 
the  other  trespasses  therein  alleged.  Such  a  plea  must  be  filed  as  at 
<onniion  law.  without  the  aid  of  the  statute  of  Anne.  (Vt.)  Lee  v. 
Follensby,  1061. 

6.  PLEADING. — A  Bad  Pleading  is  SufBcient  if  that  which  it 
Tiiidertakes  to  answer  is  bad.      (Vt.)      Lee  v.  Follensby,  1061. 

7.  PLEADING. — The   Sufficiency   of   the   Declaration   as   a   Whole 

t'aiii.ot  be  brought  into  question  by  a  demurrer  to  a  plea  which  under- 
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takes  to  answer  only  a  single  count  in  the  declaration.     (Vt.)     Lee  v» 
Follensby,  1061. 

8.  PLEADING. — A  Plea  is  not  Double,  in  a  legal  sense,  thougk 
it  sets  up  several  distinct  matters,  where  all  the  matter  contained 
in  it  is  necessary  to  make  it  a  full  answer  to  the  count  which  it  pur- 
ports to  answer.     (Vt.)     Lee  v.  Follensby,  1061. 

9.  PLEADING — Motion  to  Strike  Amended  Answer. — Where  a 
motion  to  make  an  answer  more  definite  and  certain  is  sustained,  and 
the  amended  answer  measurably  complies  with  the  order  of  the  court 
by  making  the  answer  more  definite  and  certain  in  the  particulars 
thereby  required,  it  is  error  to  sustain  a  motion  to  strike  such  amended 
answer  from  the  files,  although  it  may  not  state  facts  sufficient  to 
constitute  a  defense.  (Okl.)  McNinch  v.  Northwest  Thresher  Co.^ 
803. 

Misjoinder. 

10.  PLEADING^ — Misjoinder. — A  Demurrer  does  not  raise  the  ques- 
tion of  misjoinder  unless  it  goes  to  the  whole  declaration.  Hence 
counts  added  to  a  declaration  are  not  demurrable  for  misjoinder  be- 
cause, when  filed,  they  become  an  integral  part  of  the  original  declara- 
tion.    (Vt.)     Lee  V.  "^Follensby,  1061. 

11.  PLEADING. — A  Misjoinder  of  Counts  may  be  Remedied  by  a 
trial  court,  before  verdict,  by  striking  out  designated  counts.  (Vt.) 
Eowley  v.  Shepardson,  1078. 

12.  PLEADING — Misjoinder  —  Amending  Verdict. — If  a  general 
verdict  is  returned  and  a  motion  in  arrest  is  filed  on  the  ground  of 
misjoinder  of  counts,  and  no  evidence  has  been  given  on  one  of  the 
inconsistent  counts,  or  on  one  set  of  inconsistent  counts,  the  verdict 
may  be  amended,  confining  it  to  the  counts  on  which  evidence  was 
given,  by  leave  of  court  before  which  the  cause  was  tried,  and  the 
objection  of  misjoinder  be  thereby  removed.  (Vt.)  Rowley  v.  Shep- 
ardson, 1078. 

13.  PLEADING — Misjoinder — Amending  Verdict. — Where  there  is 
a  misjoinder  of  counts  in  a  declaration,  and  all  but  one  of  the  incon- 
sistent counts  have  been  stricken  out,  a  general  verdict  with  entire 
damages  cannot  be  amended  by  limiting  it  to  a  part  only  of  the 
counts,  for  it  is  impossible  for  the  court  to  say  from  the  record  alone, 
as  it  must,  on  which  of  the  counts  the  damages  were  assessed,  or 
whether  they  were  apportioned  upon  the  separate  counts;  and  a  motion 
in  arrest  should  be  granted  unless  the  plaintiff  is  awarded  and  accepts 
a  venire  de  novo  on  terms  imposed.  (Vt.)  Rowley  v.  Shepardson,. 
1078. 

Demurrer. 

14.  PLEADING — A  Demurrer,  in  Opening  a  Record,  ojiens  only 
that   branch   which  it  terminates.     (Vt.)      Lee   v.  Follensby,   1061. 

15.  DEMURRER — Acts  Characterized  as  Fraudulent. — A  demurrer 
admits  the  facts  pleaded,  but  not  the  characterization  thereof  as 
fraudulent,  which  is  only  a  conclusion.     (Mo.)     State  v.  Denton,  417. 

16.  PLEADING. — A  General  Demurrer  to  a  Petition,  which  at- 
tempts to  state  several  causes  of  action,  should  be  overruled  if  any 
of  the  statements  of  causes  of  action  contained  in  said  petition  are 
good.      (Okl.)      Emmerson  v.  Botkin,  953. 

17.  PLEADING — Demurrer  Sustained — Failure  to  Amend. — In  a 
case  where  a  pleading  is  cliallenged  before  trial  by  demurrer,  its 
language,  where  doubtful,  will  be  construed  against  the  pleader  upon 
the  gr(jund  that,  as  he  selects  the  language,  he  should  make  liis 
meaning  clear,  and  where  in  such  a  case  a  demurrer  is  sustained  osi 
account   of   the   insufficiency    of   a   pleading,   and   no   application    for 
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amendment  is  made,  it  will  be  presumed  that  the  facts  to  justify  it 
do  not  exist.     (Okl.)     Emmerson  v.  Botkin,  953, 

Amend^nents. 

18.  PLEADING. — Amendatory  Counts  That  Differ  from  the  Orig- 
inal Only  in  the  date  on  which  they  state  an  account  to  have  fallen 
due,  the  date  in  each,  original  and  amendatory,  being  stated  under 
a   videlicet,   are   not   necessary.     (Ala.)     Stephenson    v.    Allison,    26. 

19.  PLEADING — Discretion  in  Allowing  Amendments. — It  is  the 
settled  rule  here  that  our  trial  courts  are  vested  with  a  broad  discre- 
tion in  the  matter  of  allowing  amendments  of  the  pleadings  in  a 
cause,  and  unless  there  is  a  gross  and  flagrant  abuse  of  this  discretion, 
the  appellate  court  will  not  interfere  with  its  exercise,  (Fla.)  Mor- 
gan V.  Eaton,  167. 

See  Actions;  Equity,  4-7, 

POSSESSION. 

See  Ejectment;   Personal  Property. 

POSTOFFICE. 

See   Contracts,  5. 

POVERTY,    EVIDENCE    OF. 

See   Malicious   Prosecution. 

PREFERRED    STOCK. 

See  Corporations,  3-5. 

PRIMARY  ELECTIONS. 

See  Elections. 

PRINCIPAL  AND  AGENT, 

1.  AGENCY — Revocation  of  Agent's  Authority. — The  authority  of 
an  agent  may  be  revoked  by  the  principal  at  will  at  any  time,  and 
with  or  without  good  reason  therefor,  except  where  the  authority  is 
coupled  with  an  interest.     (S.  C.)     McCallum  v.  Grier,  1037. 

2.  AGENCY — Liability  of  Principal  for  Statements  of  Agent. — A 
principal  is  responsible  to  third  persons,  not  only  for  the  statements 
and  acts  of  his  agent  acting  within  his  actual  authority,  but  also  for 
such  acts  and  statements  as  he  may  do  and  make  acting  within  the 
apparent  scope  of  the  authority  conferred.  (Okl.)  Howe  v.  Martin, 
840. 

3.  AGENCY. — The  Doctrine  of  Ratification  is  not  Applicable  to 
a  case  where  the  person  who  makes  the  contract  was  not  at  the  time, 
and  did  not  profess  or  assume  to  be,  acting  on  behalf  of  a  principal. 
(N.  J.  L.)     Schlessinger  v.  Forest  Products  Co.,  627. 

4.  AGENCY. — If  the  Authority  of  an  Agent  of  the  Proprietor  of 
a  Garage  is  limited  to  the  selection  of  only  the  necessary  number  oi:' 
men  to  take  charge  of  a  car  sent  out  to  tow  in  a  disabled  car,  and 
he  selects  more,  the  surplus  men  cannot  be  regarded  as  the  servants 
of  the  proprietor  for  whose  negligence  he  will  be  liable;  but  if  the 
agent  is  emijowered  to  send  as  many  men  as  he  thinks  necessary,  and 
sends  such  men  as  he  thinks  necessary,  but  more  than  in  fact  are 
necessary,  all  the  men  so  sent  are  the  servants  of  the  proprietor, 
wliethcr  or  not  they  are  in  fact  needed.  (Mass.)  Beaucage  v.  Mer- 
cer, 401. 

5.  AGENCY — Evidence  of  Scope  of  Authority. — On  the  issue  of 
the  scope  of  an  agent's  autliority,  a  witness  may  tell  what  he  saw  tlie 
agent  do,  but  not  state  the  inferences  he  drew  therefrom.  (Mass.) 
Beaueage  v.  Mercer,  401. 
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6.  AGENCY — Notice  of  Limited  Authority — Estoppel. — The  prin- 
ciple that  one  who  deals  with  an  agent  of  limited  authority  must  at 
his  peril  discover  the  limits  of  that  authority  does  not  apply  where 
the  principal  is  estopped  by  his  acts  and  culpable  silence  to  deny  the 
authority  in  question.  (Vt.)  Valiquette  v.  Clark  Bros.  Coal  Min. 
Co.,  1104. 

7.  AGENT'S  AUTHOEITY  to  Draw  Draft  Inferred  from  Prior 
Acts. — An  agent  is  accredited  by  his  principal  as  having  authority  to 
draw  a  draft  where  three  like  prior  drafts  were  drawn  by  him  with- 
<jut  authority  but  were  paid  by  the  principal,  as  such  payment  might 
well  have  induced  the  person  dealing  with  him  to  believe  that  au- 
thority existed,  and  to  take  the  last  draft  on  the  faith  of  such  belief. 
(Vt.)     Valiquette  v.  Clark  Bros.  Coal  Min.  Co.,  1104. 

8.  AGENT'S  AUTHOEITY  to  Draw  Draft  Inferred  from  Prior 
Acts. — If  a  principal  has  paid  three  drafts  drawn  by  hia  agent  with- 
out authority,  and  does  not  want  to  be  bound  by  a  fourth,  it  should 
give  notice  to  that  effect  to  the  person  dealing  with  the  agent;  and, 
if  he  does  not  do  so,  his  conduct  and  silence  amount  to  an  admission 
of  authority  in  the  agent  to  draw,  and  that  is  an  admission  of  an 
obligation  to  accept.  (Vt.)  Valiquette  v.  Clark  Bros.  Coal  Min.  Co., 
1104. 

9.  AGENCY — Evidence  That  Third  Person  is  Agent. — When  a 
general  authority  to  do  an  act  is  alleged,  and  the  plaintiff  relies  on 
the  defendant's  having  held  out  a  third  person  as  his  agent,  other 
instances  of  the  plaintiff's  having  treated  the  person  as  agent  for 
such  an  act  are  receivable  to  show  a  general  holding  out  as  agent. 
The  principle  of  the  rule  is  that  the  instances  must  be  numerous 
enough,  and  occurred  under  conditions  so  similar,  as  to  indicate  a 
system,  plan  or  habit  of  doing  that  particular  thing  under  similar 
circumstances;  and  the  only  question  in  administering  the  rule  is, 
whether  the  instances  produced  have  any  real  probative  value  to  show 
such  svstem,  plan  or  habit.  (Vt.)  Valiquette  v.  Clark  Bros.  Coal 
Min.  Co.,  1104. 

10.  AGENCY — Implied  Authority. — A  General  Authority  to  do  an 
act  is  an  implied  authority  derived  from  a  course  of  dealing,  or  from 
a  number  of  acts  of  a  particular  kind  authorized  or  assented  to;  and 
such  an  authority  enables  the  agent  to  bind  his  principal,  without 
orders,  in  dealing  with  those  who  have  no  notice  of  the  want  of  law- 
ful power  and  who  act  without  collusion.  (Vt.)  Valiquette  v.  Clark 
Bros.  Coal  Min.  Co.,  1104. 

See   Brokers;    Corporations,   15,   16;   Evidence,   5,   6;   Notice,  1-3. 

PRINCIPAL  AND  SURETY. 
SURETYSHIP — Extent  of  Liability  on  Bond. — On  failure  to 
perform  the  condition  of  a  bond,  the  penalty  becomes  an  absolute 
debt,  and  at  law  is  recoverable;  but  in  equity  relief  is  granted  against 
the  enforcement  of  the  penalty  on  payment  of  a  sum  as  damages 
ascertained  to  be  an  equitable  equivalent  of  the  condition  not  per- 
formed.    {N.  J.  Eq.)     Ordinary  v.  Connolly,  577. 

See  Attachment,  3-5;  Bankruptcy,  8;  Cancellation  of  Instruments, 
1-3;  Executors  and  Administrators,  3-7;  Municipal  Corporations, 
12. 

PROBATE  LAW. 
See  Executors   and   Administrators;    Guardian   and   Ward;   Wills. 

PROCESS. 

See    Infants,    1-4;    Judgment,    1. 

PROPERTY. 

See   Personal   Property. 


Index— Vol.  138.  1201 

PUBLIC  LANDS. 

1.  PUBLIC  LAND — Rival  Homestead  Claimants  Before  Issuance 
of  Patent. — In  an  action  by  one  of  two  rival  homestead  claimants 
to  a  tract  of  public  land  to  quiet  his  title  and  enjoin  the  other  claim- 
ant from  interfering  with  his  possession  thereof,  it  is  proper  for  the 
state  courts  to  decline  to  pass  upon  the  question  of  ownership  until 
after  the  government  has  parted  with  its  title  by  duly  issuing  a 
patent  therefor  to  one  of  such  claimants.  (Neb.)  Rupke  v.  Moran, 
489. 

2.  PUBLIC  LAND — Rival  Homestead  Claimants — Injunction. — In 
a  proper  case  the  district  court  may  grant  a  restraining  order  to  the 
one  who  holds  the  receiver's  final  receipt  for  the  land  in  question  in 
-so  far  as  it  may  be  necessary  to  protect  his  homestead  rights.  (Neb.) 
Iiupke  V.  Moran,  489.  — 

QUIETING  TITLE. 

1.  QUIETING  TITLE— Personal  Property.— A  complaint  to  remove 
a  cloud  on  the  title  to  personal  property,  such  as  money  to  be  realized 
from  the  sale  of  land  by  a  trustee  in  a  will,  may  be  maintained. 
(S.  C.)     Earle  v.  Maxwell,  1012. 

2.  QUIETING  TITLE— Duty  of  Plaintiff  to  Establish  Title  as 
Alleged. — In  an  action  to  determine  adverse  claims  to  real  property, 
it  is  incumbent  upon  plaintiff  to  establish  his  title  to  the  property  as 
alleged  by  him.  This  the  plaintiff  failed  to  do,  and  the  action  was 
therefore  properly  dismissed.     (N.  D.)     Hebden  v.  Bina,  700. 

3.  QUIETING  TITLE — Sufficiency  of  Evidence  to  Show  Posses- 
sion.— Evidence  examined,  and  held  insufficient  to  show  possession  of 
the  real  property  in  plaintiff  prior  to  the  commencement  of  the 
action,  and  hence  the  prima  facie  presumption  of  title  resulting  from 
possession  does  not  apply  in  plaintiff's  behalf.  (N.  D.)  Hebden  v. 
Bina,  700. 

See  Records. 

RAILROADS. 

Crossing  Tra.cTc  in  Bear  of  Train. 

1.  RAILROADS — Crossing  Track  in  Rear  of  Train. — A  declara- 
tion for  negligent  injuries  averring  that  the  railroad  company  un- 
reasonably detained  a  freight  train  with  its  rear  car  across  the 
]irincipal  street  of  a  village,  that  the  plaintiff  was  proceeding 
cautiously  and  prudently  to  pass  around  said  car  when  the  train 
without  warning  suddenly,  swiftly  and  violently  started  backward 
upon  her,  is  not  ill  because  of  failure  to  aver  that  the  defendant's 
iigpnts  actually  saw  her  in  time  to  prevent  the  accident.  (Fla.) 
Johnson  v.  Atlantic  Coast  Line  R.  R.  Co.,  126. 

2.  RAILROADS — Crossing  Track  in  Rear  of  Train. — One  finding 
the  highway  blocked  an  unreasonable  time  by  a  train  of  cars  is  not 
a  trespasser  upon  the  railroad's  property  in  passing  prudently 
around  the  end  of  the  train.  (Fla.)  Johnson  v.  Atlantic  Coast  Line 
R.  R.  Co.,  126. 

Trespasser  on  Bridge  or  Track. 

3.  RAILROADS — Trespasser  Crossing  Bridge. — A  person  who 
undertakes  to  walk  upon  a  long  railroad  bridge  over  a  river,  in  spite  of 
a  conspicuous  posted  notice  not  to  do  so,  is  a  trespasser,  although  many 
persons  actually  use  the  bridge  to  cross  without  objection  by  the  rail- 
road authorities,  and  one  or  two  planks  are  laid  on  the  cross-ties  and 
used  as  a  walkway,  particularly  where  a  safe  public  bridge  over  the 
river  is  within  easy  access.      fS.  C.)      Lamb  v.  Southern  Railway,  1030, 

Am.  St.  Rep.,  Vol.  138 — 76 
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4.  SAILBOADS. — The  Contributory  Negligence  of  a  Trespasser  or 

licensee  in  walking  upon  a  long  railroad  bridge  over  a  river  will  defeat 
a  recovery  for  his  death  or  injury  caused  by  the  negligence  of  the  rail- 
road company.     (S.  C.)     Lamb  v.  Southern  Kailway,  1030. 

5.  BATLBOADS — Trespasser — Wanton  Injury. — If  a  trespasser  i» 
killed,  while  walking  upon  a  long  railroad  bridge  over  a  river,  through 
the  recklessness  or  wantonness  of  persons  in  charge  of  a  railroad 
engine,  his  contributory  negligence  will  not  defeat  a  recovery  for.  his 
death.     (S.  C.)     Lamb  v.  Southern  Eailway,  1030. 

6.  BAHiBOADS — Trespasser. — An  Inference  of  Indifference  and 
Wanton  Disregard  of  the  safety  of  trespassers  may  be  drawn  from  evi- 
dence that  a  railroad  engine,  without  cars  and  without  a  headlight  or 
signals,  was  run,  between  sundown  and  dark,  at  high  speed  across  a 
long  bridge;  that  the  engineer  saw  a  man  on  the  bridge  some  distance 
ahead  of  him  and  "slowed  up";  that  the  engineer  saw  the  man  step 
from  the  track  into  a  platform,  where  there  was  a  water  barrel;  that 
the  engine  was  then  pulled  ahead;  and  that  the  engineer  had  said,  after 
coming  off  the  witness-stand,  that  he  did  knock  the  man  off,  especially 
where  the  railroad  company  had  notice  that  many  persons  were  tres- 
passing on  the  bridge  notwithstanding  a  conspicuous  posted  notice  not 
to  do  BO.     (S.  C.)     Lamb  v.  Southern  Railway,  1030. 

Actions. 

7.  BAILBOADS. — A  Nonsuit  is  Properly  Befused  in  an  action  for 
damages  against  a  railroad  company  for  killing  a  trespasser  who  was 
walking  upon  a  long  railroad  bridge  over  a  river,  where  there  is  suffi- 
cient evidence  from  which  an  inference  of  indifference  and  wanton  dis- 
regard of  his  safety  might  be  drawn.  (S.  C.)  Lamb  v.  Southern 
Railway,  1030. 

8.  BAILBOADS. — Hearsay  Testimony  That  a  Person  had  crossed 
a  railroad  bridge  is  of  no  consequence  after  the  introduction  of  undis- 
puted evidence  that  a  great  number  of  persons  had  crossed.  (S.  C.) 
Lamb  v.  Southern  Railway,  1030. 

9.  BAHiROADS. — Negative  Evidence,  if  Belevant,  is  admissible,  as 
that  the  witness  had  never  heard  of  the  railroad  company  making  any 
objections  to  persons  crossing  its  bridge.  (S.  C.)  Lamb  v.  Southern 
Railway,  1030. 

10.  BAILBOADS — Instructions — Harmless  Omission. — In  an  action 
against  a  railroad  company,  an  omission  to  give  an  instruction  sub- 
stantially included  in  another  instruction  is  not  material.  (S.  C) 
Lamb  v.  Southern  Railway,  1030. 

See  Carriers. 
Note. 
Bailroads,  regulation  by  corporation  commission,  1006-1011. 

BECEIVEBS. 
FOREIGN    BECEIVEB.— The    Becognition    of    a   Foreign    Be- 
ceiver  is  only  a  matter  of  comity,  and  is  not  extended  when  the  rights 
of  a  citizen  would  be  injuriously  affected.     (Mo.)     State  v.  Denton, 
417. 

BECOBDS. 
1.     TORBENS  LAW — Abstracts  as  Evidence — Constitutional  Law. 

'l"he  amendiiK'iit  to  the  Illinois  Torrens  law  which  authorizes  the  ex- 
,'iniiiicr  to  receive  in  evidence,  without  the  sanction  of  an  oath,  ab- 
stracts of  title,  or  certified  co|>irs  thereof,  made  in  .the  ordinary 
course  of  business  by  abstractors,  is  constitutional.  (111.)  Waugh  v.. 
Glos,  259. 
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2.  TOBBENS  LAW. — The  Legislature  may  Provld©  a  Eule  of  Evi' 
dence  for  proceedings  under  the  Torrens  system  of  registration  with- 
out extending  the  rule  to  all  forms  of  actions  in  which  the  title  to 
real  estate  is  involved.     (111.)     Waugh  v.  Glos,  259. 

3.  TOBBENS  LAW — Sufficiency  of  Evidence. — In  Applications 
under  the  Torrens  system  for  the  initial  registration  of  titles  in  fee 
simple,  it  is  not  sufficient  for  the  applicant  to  prove  only  such  a  title 
a's  would  enable  him  to  maintain  a  bill  to  remove  a  cloud;  he  must 
establish  a  title  which  is  good  against  the  world.  But  he  is  no,t  re- 
quired to  show  the  invalidity  of  a  tax  deed  held  by  the  defendant; 
the  burden  of  establishing  its  validity  rests  upon  the  holder.  (111.) 
Waugh  V.  Glos,  259. 

4.  TOBBENS  LAW— Costs. — The  Mere  Fact  That  a  Person  Ap- 
pears, introducing  no  evidence,  and  insists  upon  the  applicant  estab- 
lishing her  title  by  competent  evidence,  furnishes  no  reason  for 
charging  him  with  any  part  of  the  cost  of  the  proceeding.  (111.) 
Waugh  V.  GloB,  259. 

5.  TOBBENS  LAW — Burden  of  Proof — Costs. — Upon  an  applica- 
tion to  register  title  the  burden  of  proving  the  validity  of  his  title 
is  upon  the  holder  of  a  tax  deed.  Neither  the  necessity  for  such  a 
proceeding  nor  the  cost  of  it  is  affected  by  a  tender  to  the  holder 
of  a  tax  title  who  introduced  no  evidence,  and  the  refusal  of  such 
tender,  if  made,  is  therefore  no  ground  for  charging  the  costs  against 
the  holder  of  such  title.     (111.)     Waugh  v.  Glos,  259. 

See  Mortgages,  5. 

BEDEMPTION. 

See   Mortgages,   26-35. 

BEFEBEES. 
BEFEBEE — Power  as  a  Judicial  Officer. — Under  our  constitu- 
tion and  statutes,  a  referee  is  a  judicial  officer  appointed  by  the 
circuit  court;  and,  being  substituted  in  the  place  and  stead  of  the 
official  judge,  such  referee  has,  over  the  case  referred  to  him,  all  the 
powers  of  the  court  in  which  the  cause  is  pending.  (Fla.)  Eobertson 
V.  Wilson,  128. 

BEFOBMATION  OF  INSTBUMENT. 
BEFOBMATION  OF  INSTBUMENT.— The  Bight  to  the  Bef-^ 

ormation  of  an  instrument  is  not  absolute,  but  depends  on  an  equita- 
ble showing.     (Fla.)     Phenix  Ins.  Co.  t.  Hilliard,  171. 
See  Insurance,  5,  6. 

BEGISTEB  OF  DEEDS. 

1.  BEGISTEB  OF  DEEDS — Negligence  in  Failing  to  Keep  Index. 

Under  sections  2452,  2453,  Revised  Codes  of  1905,  it  is  made  the  duty 
of  the  register  of  deeds  of  each  county  to  keep  a  numerical  index  in 
his  ofiiee  in  which  shall  be  noted,  opposite  the  description  of  each 
tritet,  the  volume  and  page  of  each  mortgage  or  other  instrument 
affecting  the  title  thereto.  Held,  that  defendant's  failure  for  over 
two  months  after  a  mortgage  was  duly  recorded  to  note  the  same  in 
such  numerical  index  is  negligence  per  se,  rendering  him  liable  to  one 
who,  in  reliance  on  such  index,  purchases  the  property  and  sustains 
damage  as  tlie  necessary  and  ])roxiniate  result  of  such  official  neglect. 
(X.  D.)      Rising  v.  Dickinson.  779. 

2.  EEGISTEB  OF  DEEDS— Failure  to  Keep  Index— Contributory 
Negligence.- — It  is  essential  to  a  recovery  for  such  negligence  that 
plaiulill'    be   free  from    contributory    negligence,   but   it    was   not   con- 
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tributory  negligence  on  plaintiff's  part  in  failing  to  examine  the  gran- 
tor and  grantee  index  wherein  such  mortgage  was  noted.  (N.  D.) 
Rising  V.  Dickinson,  779. 

3.  REGISTER  OF  DEEDS — ^Liability  in  Damages. — The  register 
of  deeds  is  a  ministerial  officer,  and  as  such  is  liable  at  common  law, 
in  the  absence  of  an  express  statute,  to  an  action  for  damages  caused 
by  his  failure  or  neglect  to  perform  the  duties  of  his  office,  or  for 
their  negligent  or  illegal  performance.  (N.  D.)  Rising  v.  Dickinson, 
779. 

4.  REGISTER  OF  DEEDS  —  Action  Against  for  Negligence. — 
The  action  was  tried  on  the  theory,  and  it  is,  in  effect,  conceded  that 
it  was  essential  to  a  recovery,  however,  that  plaintiff  should  prove 
that  one  S.,  the  mortgagor,  and  the  person  from  whom  he  purchased 
the  premises,  and  who  gave  him  a  warranty  deed  containing  a  cove- 
nant against  encumbrances,  was  insolvent,  and  hence  unable  to  pay  the 
mortgage  indebtedness  or  to  respond  in  damages  for  the  breach  of 
her  covenant.  Evidence  examined,  and  held  insufficient,  for  reasons 
stated  in  the  opinion,  to  establish  such  fact.  (N.  D.)  Rising  v. 
Dickinson,  779. 

REGISTRATION  UNDER  TORRENS   SYSTEM. 

See  Records. 

RELEASE. 
JOINT  OBLIGORS  —  Effect  of  Judgment  Against  One.— The 

common-law  rule  governing  the  enforcement  of  joint  obligations,  and 
making  a  judgment  against  one  or  more  joint  makers  of  a  promis- 
sory note  a  bar  to  further  proceedings  against  the  other  joint  makers, 
has  been  so  far  modified  by  our  statute  as  that  obligations  appear- 
ing to  be  joint  will  be  presumed  to  be  joint  and  several  until  such 
presumption  is  in  some  manner  overcome;  and,  unless  such  presump- 
tion is  overcome,  any  one  or  more  of  the  joint  makers  of  a  promis- 
sory note  may  be  proceeded  against  severally  without  prejudice  to 
the  rights  of  holder  against  other  makers.  (Okl.)  McMaster  v.  City 
Xatioual  Bank,  831. 

See  Attorney  and  Client,  1-4;  Mortgages,  10-13. 
Note. 
Release,  joint  obligors,  consent  of  all  to  release,  836. 

joint  obligors,  essential  elements  of  release,  835. 

joint  obligors,  intention  of  parties    as    governing    release,    837. 

joint  obligors,  operation  of  receipt  as  release,  836. 

joint  obligors,  release  of  one  as  release  of  all,  834. 

joint  obligors,  release  of  one,  when  not  release  of  all,  837-840. 

joint  obligors,   release   of   one   reserving   right   to   pursue    others, 
839. 

joint  obligors,  statutory  modification  of  rule  of  release,  840. 

joint  obligors,  subject  matter  of  instrument  of  release,  836. 

seals  and  their  operation  upon,  839. 

REMAINDERS. 

1.  REMAINDER — Action  to  Protect  Contingent  Interest. — Under 
the  provisions  of  section  4538  of  the  Revised  Codes,  an  action  may 
be  maintained  by  a  remainderman  for  the  protection  of  a  contingent 
remainder  as  against  one  who  claims  an  estate  or  interest  in  the 
property  adverse  to  such  remainderman.  (Idaho)  Wilson  v.  Linder, 
213. 

2.  A  CONTINGENT  REMAINDER  in  the  Proceeds  of  Land  is 
personalty.      (IS.   C.)      Earle   v.  Maxwell,   1012. 
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3.  CONTINGENT  EEMAINDEE. — An  Assignment  or  Mortgage  of 
a  contingent  remainder  in  land  is  good,  at  least  in  equity.  (S.  C.) 
Earle  v.  Maxwell,  1012. 

4.  CONTINGENT  REMAINDER  —  Assignment  or  Mortgage. — 
While  a  paper  in  the  form  of  a  mortgage  of  a  possible  future  interest 
in  personal  property,  such  as  money  to  be  realized  from  the  sale  of 
land  by  a  trustee  in  a  will,  cannot  operate  as  a  mortgage,  it  is  good  in 
equity  as  an  assignment.     (S.  C.)     Earle  v.  Maxwell,  1012. 

5.  REMAINDER — Rule  in  Shelley's  Case. — Under  the  provisions 
of  section  3076  of  the  Kevised  Codes,  the  common-law  rule,  generally 
known  as  the  "Rule  in  Shelley's  Case,"  has  been  abrogated,  and  the 
term  "heirs"  has  been  changed  from  a  word  of  limitation  to  one 
of  purchase.     (Idaho)     Wilson  v.  Linder,  213. 

See  Bankruptcy,  2-4;  Corporations,  6;  Wills,  9-17. 

REMOVAL  OF  CAUSES. 
REMOVAL  OF  CAUSE — Colorable  Assignment  of  Claim. — 
Where  there  is  nothing  but  the  barest  inference  that  a  cause  of  action 
was  assigned  to  prevent  a  removal  to  the  federal  courts,  the  main- 
tenance of  the  action  in  the  state  court  is  not  thereby  defeated. 
(Iowa)     Wells  v.  Western  Union  Tel.  Co.,  317. 

REPUTATION. 

See  Evidence,  11,  12. 

RES  JUDICATA. 

See  Judgments,  2-4. 

EESTRAINT  OF  PRACTICE  OF  MEDICINE. 

See  Contracts,  7-9. 

RIPARIAN  RIGHTS. 

See  Waters  and  Watercourses,  1-4. 

SALES. 

In  General. 

1.  SALT — ^Acceptance. — An  Afllnnative  Answer  to  a  Proposition 

to  purchase  coal,  followed  by  a  delivery  of  a  major  part  of  the  fuel 
referred  to,  may  be  taken  as  satisfactory  evidence  of  an  acceptance 
of  the  proposition,  although  the  answer  indicates  there  may  be  a  brief 
delay  in  the  first  delivery  of  the  coal.  (Neb.)  Sheridan  Coal  Co. 
V.  C.  W.  Hull  Co.,  435. 

2.  SALES — Caveat  Emptor — Cattle  Infected  With  Fever  Ticks. — 
A  vendor,  who  sells  cattle  at  a  sound  price,  knowing  that  they  have 
Texas  fever  ticks  on  them,  or  any  other  infection  affecting  their 
value  for  the  purpose  for  which  they  are  bought,  the  infection  not 
being  easily  detected  by  those  having  had  no  experience  with  it,  and 
who  does  not  disclose  such  knowledge  to  the  vendee,  is  guilty  of 
the  fraudulent  concealment  of  a  latent  defect,  for  which  he  must 
answer,  and  the  rule  of  caveat  emptor  does  not  apply.  But  the  ven- 
dor is  not  answerable  unless  he  has  knowledge,  prior  to  the  time  the 
sale  is  consummated,  that  the  cattle  had  such  ticks  on  them.  (Okl.) 
Puis  V.  Hornbeck,  883. 

3.  SALES. — There  can  be  No  Rescission  of  an  Executed  Sale  for 
breach  of  warranty,  cxcejit:  1.  Where  this  right  is  given  in  the  con- 
tract of  purchase;  2.  Where   the  seller  is  guilty  of  fraud;   3.   Where 
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there    has   been    an    entire    failure    of   consideration.     (S.    C.)     First 
Nat.  Bank  v.  Badham,  1043. 

Conditional  Sales. 

4.  CONDITIONAL  SALE— Eights  and  LlabiUties  of  Parties.— A 
conditional  sale  of  personal  property  by  which  the  vendee  takes  pos- 
session of  the  property  with  an  unconditional  promise  to  pay  for  it, 
but  the  vendor  retains  the  title  till  payment  in  full  of  the  purchase 
price  is  made,  confers  upon  the  vendor  the  absolute  right  of  the  pur- 
chase price,  and  imposes  upon  the  vendee  the  unconditional  obligation 
to  pay  the  purchase  price,  and  also  casts  upon  the  vendee  all  the  risks 
of  loss  incident  to  the  full  and  complete  ownership  of  the  property, 
unless  otherwise  specially  provided  by  contract.  (Fla.)  Phenix  Ins. 
Co.  T.  Hilliard,  171. 

5.  CONDITIONAL  SALE  —  Property  Retains  Its  Character  as 
Personalty. — If  a  vendor  sells  personal  property,  such  as  a  steam 
cotton-gin,  takes  notes  for  the  purchase  money,  delivers  possession, 
retains  title  as  security,  and  has  the  contract  properly  registered 
according  to  the  statute,  the  property  retains  its  character  as  per- 
sonalty both  as  between  the  parties  and  others  claiming  adversely  to 
the  lien.     (N.  C.)     Lancaster  v.  Southern  Ins.  Co.,  665. 

6.  CONDITIONAL  SALE — ^Loss  of  Property  by  Fir©.— If  a  ven- 
dor sells  a  steam  cotton-gin,  takes  notes  for  the  purchase  price,  re- 
rains  title  as  security  for  the  purchase  money,  and  delivers  possession, 
the  obligation  to  pay  the  notes  is  absolute,  and,  if  the  gin  outfit  is 
destroyed  by  fire,  the  loss  must  fall  on  the  vendee.  (N.  C.)  Lan- 
caster v.  Southern  Ins.  Co.,  665. 

7.  CONDITIONAL  SALE — Destruction  of  Property. — Where  per- 
sonal property  is  sold  and  delivered  to  the  vendee  under  an  agree- 
ment that  title  is  to  remain  in  the  vendor  until  payment,  the  loss  or 
<iestruction  of  the  property  while  in  the  possession  of  the  vendee  be- 
lore  payment,  without  his  fault,  does  not  relieve  him  from  the  obli- 
t^ation  to  pay  the  price.     (Okl.)     Harley  &  Willis  v.  Stanley,  900. 

See  Contracts,  2,  3;  Frauds,  Statute  of. 
Note. 

Sale,  conditional,  whether  loss  falls  on  vendee  if  goods  are  destroyed, 
903-905. 
destruction  of  property  before  price  is  paid,  903-905. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  SCHOOLS — Cotirses  of  Study — ^Rights  of  Parent. — The  school 
authorities  of  this  state  have  the  power  to  classify  and  grade  the 
scholars  in  their  respective  districts,  and  cause  them  to  be  taught  in 
such  departments  as  they  may  deem  expedient.  They  may  also  pre- 
scribe the  courses  of  study  and  text-books  for  the  use  of  the  schools, 
and  such  reasonable  rules  and  regulations  as  they  may  think  needful. 
They  may  also  require  prompt  attendance,  respectful  deportment,  and 
diligence  in  study.  The  parent,  however,  has  a  right  to  make  a 
reasonable  selection  from  the  prescribed  course  of  study  for  his  child 
to  pursue,  and  this  selection  must  be  respected  by  the  school 
authorities,  as  the  right  of  the  parent  in  that  regard  is  superior  to 
that  of  the  school  oflScers  and  the  teachers.  (Okl.)  School  Board 
District  No.   18  v.  Thompson,   861. 

2.  SCHOOL  BOARD  —  Contract  by  Individual  Members  With 
Teacher. — The  power  to  make  or  alter  contracts  for  a  school  district 
is  vested  in  a  board  of  directors,  and  in  order  to  bind  the  district 
and  to  make  or  alter  a  valid  contract  in  respect  to  the  hiring  of 
teachers,  it  is  necessary  that  the  members  of  the  board  act  as  a 
board  in  its  capacity  as  such.     In  such  a  case  the  acts  and  declara- 
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tions  of  indiviclual  members  of  the  board,  independent  and  apart, 
will  not  create  contract  enforceable  against  the  district.  (Okl.) 
School  District  No.  39  v.  Shelton,  962. 

3.  SCHOOL  BONDS— When  Void.— The  Municipal  Bonds  of  de- 
fendant school  district  which  are  sued  upon  in  this  case  were  issued 
without  first  submitting  to  the  electors  of  the  school  district  the  ques 
cion  of  their  issuance,  and,  furthermore,  the  school  district  had  no 
power  to  issue  the  same  by  the  express  provisions  of  the  act  under 
which  it  is  claimed  they  were  issued  as  there  were  not  twenty-five 
legal  votes  cast  in  such  district  at  the  preceding  annual  school  elec- 
tion therein.  Chapter  11,  page  39,  Laws  of  1887,  under  which  plain- 
tiff contends  such  bonds  were  issued,  is  printed  upon  the  back  of  the 
bonds,  and  section  9  thereof  expressly  provides  that  the  question  of 
refunding  prior  indebtedness  shall  be  first  submitted  to  a  vote  of  the 
qualified  electors  of  the  district  after  giving  certain  notice  therein 
prescribed  of  an  election  for  such  purpose,  and  that  the  proposition 
to  issue  such  bonds  must  receive  the  affirmative  votes  of  at  least  two- 
thirds  of  all  the  votes  cast;  also,  that  no  school  district  in  which  less 
than  twenty-five  legal  votes  were  cast  at  the  annual  school  election 
next  preceding  the  issuance  of  such  bonds  shall  avail  itself  of  the 
provisions  of  this  act.  Held,  for  these  reasons,  that  such  bonds  are 
void.     (N.   D.)     State  v.   School   District    No.   50,  787. 

4.  SCHOOL  BONDS — Recitals — Estoppel — Innocent  Purchaser. — 
The  bonds  in  suit  contain  a  recital  to  the  effect  that  they  are  issued 
for  the  purpose  of  refunding  present  indebtedness  "as  authorized 
by  act  of  the  legislative  assembly  approved  March  11,  1887"  (Laws 
1887,  p.  39,  c.  11),  entitled  "An  act  to  provide  for  refunding  the  out- 
standing indebtedness  which  existed  prior  to  July  30,  1886,  of  any 
incorporated  board  of  education  or  school  district  in  the  territory 
of  Dakota."  Held,  that  such  recital  does  not  estop  the  school  dis- 
trict from  urging  the  defense,  even  as  against  an  innocent  purchaser, 
that  such  bonds  were  illegally  issued.  (N.  D.)  State  v.  School  Dis- 
trict No.  50,  787. 

5.  SCHOOL  BONDS — Authority  to  Issue — Submission  to  Voters. 
The  school  district  possessed  no  implied  authority  to  issue  such  bonds 
on  account  of  the  fact  that  they  were  refunding  bonds  and  issued 
in  lieu  of  presumably  valid  obligations  of  the  district,  because  by  the 
express  provisions  of  section  9  aforesaid,  their  issuance  was  pro- 
hibited because  of  the  fact  that  less  than  twenty-five  legal  votes  were 
<'ast  at  the  preceding  annual  school  election.  (N.  D.)  State  t. 
School  District  No.  50,  787. 

Note. 

Seals,  effect  upon  instruments  of  release,  839. 

SEDUCTION. 

1.  SEDUCTION. — ^A  Promise  to  Marry  in  the  Future  when  the 

promisor  has  finished  a  course  of  study  at  school,  followed  by  inter- 
course consented  to  on  the  faith  thereof,  will  sustain  a  criminal  prose- 
cution for  seduction,  whether  or  not  the  time  for  consummating  the 
marriage  has  expired.     (Mo.)     State  v.  Mitchell,  425. 

2.  SEDUCTION — Promise  to  Marry  in  Future. — An  instruction  in 
a  seduction  case  that  if  the  defendant  had  intercourse  with  the  prose- 
cuting witness  because  he  promised  to  marry  her  after  he  got  through 
school  and  because  of  her  love  for  him,  and  he  in  good  faith  made 
the  promise  and  intends  to  carry  it  out,  the  jury  must  acquit,  is  not 
the  law.  The  offense  does  not  depend  upon  the  expiration  of  the 
time  when  the  marriage  was  to  be  consummated.  (Mo.)  State  v. 
Mitchell.  425. 
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3.  SEDUCTION — Confining  Offense  to  Particular  Date.— The  jury- 
should  not  be  instructed  in  a  seduction  case  that  to  authorize  a  con- 
viction the  intercourse  must  have  been  on  a  specified  date.  If  the 
defendant,  under  and  by  a  promise  to  marry,  at  any  time  within  three 
years  before  the  filing  of  the  information,  debauched  the  prosecuting 
witness,  he  may  be  convicted.     (Mo.)     State  v.  Mitchell,  425. 

4.  SEDUCTION — What  Constitutes. — Illicit  Intercourse  permitted 
by  a  woman  as  a  mere  barter  and  trade  for  a  promise  of  marriage  is 
not  seduction;  there  must  be  the  exercise  of  certain  influences  upon 
her  affections  by  reason  of  the  promise,  and  to  some  extent  the  bring- 
ing into  play  of  certain  arts  and  blandishments,  reasonably  suflficient, 
aided  by  the  promise  to  marry,  to  have  her  yield  to  the  desires  of 
the  defendant.     (Mo.)     State  v.  Mitchell,  425. 

SELF-DEFENSE. 

See  Homicide. 

SENATORS. 

See  Elections,   2-8. 

SENTENCE. 

See  Criminal  Law,  11-15. 

SETOFF  AND  COUNTERCI.AIM. 
COUNTERCLAIM — Pleading. — Where    the    Sufficiency    of    an 
Answer  to  support  a  counterclaim  is  not  questioned  until  after  judg- 
ment, all  reasonable  intendments  should  be  indulged  in  support  of  the 
pleading.     (Neb.)     Sheridan  Coal  Co.  v.  C.  W.  Hull  Co.,  435. 

Note. 

Signature  to  Contract  given  in  ignorance  of  contents,  810-817, 

SHELLEY'S  CASE. 

See  Remainders,  5. 

SHERIFF'S  DUTY. 

See  Executions,  2-4. 

SIGNATURE. 

See  Contracts,  1. 

SPECIFIC  PERFORMANCE. 

1.  SPECIFIC  PERFORMANCE — Land  in  Another  County — Venue. 
A  suit  to  enforce  specific  performance  of  an  agreement  to  convey 
land  need  not  be  brought  in  the  county  where  the  land  lies.  (Fla.) 
Morgan  v.  Eaton,  167. 

2.  SPECIFIC  PERFORMANCE— Suit  by  Vendor  of  Land.— It  is 
the  settled  rule  that  the  remedy  by  specific  performance  is  mutual 
as  between  vendor  and  vendee,  and  where  the  remedy  is  sought  by 
the  vendor,  it  makes  no  difference  that  the  relief  he  seeks  thereby  is 
only  to  enforce  the  payment  of  a  specific  sum  of  money.  And  a  suit 
by  a  vendor  for  specific  performance  of  a  contract  for  the  sale  of 
land  cannot  be  defeated  on  the  ground  that  there  is  a  remedy  at  law. 
(Fla.)     Morgan  v.  Eaton,   167. 

3.  SPECIFIC  PERFORMANCE— Unfair  or  Unjust  Contract.— 
Specific  perforrnanee  will  not  lie,  unless  the  agreement  is  ctrtain.  fair 
and  just  in  all  its  parts;  and  in  such  an  action  any  element  sliovving 
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that  the  contract  is  unfair,  unjust  and  against  good  conscience  will 
justify  the  court  in  refusing  such  decree,  although  the  contract,  had  it 
been  executed,  might  offer  no  sufficient  ground  for  cancellation. 
(Okl.)     Superior  Oil  &  Gas  Co,  v.  Mehlin,  942. 

4.  SPECIFIC  PERFORMANCE— Executory  Optional  Contract.— 
An  executory  contract,  which  under  its  terms  leaves  it  optional  with 
one  party  whether  or  not  he  will  proceed  with  the  contemplated  enter- 
prise, makes  the  same  likewise  optional  with  the  other,  and  specific 
performance  will  not  be  decreed.  (Okl.)  Superior  Oil  &  Gas  Co.  v. 
Mehlin,  942. 

5.  SPECIFIC  PERFORMANCE— Sale  by  Broker  After  Authority 
Revoked. — Where  a  broker  makes  a  sale  of  land  after  his  authority 
has  been  revoked,  the  purchaser,  though  not  then  aware  of  the  revo- 
cation, cannot  enforce  specific  performance  against  the  principal. 
(S.  C.)     McCallum  v.  Grier,  1037. 

6.  SPECIFIC  PERFORMANCE — Compensation — Lien  for  Reim- 
bursement.— When  specific  performance  cannot  be  decreed,  compensa- 
tion will  be  allowed  to  the  extent  of  the  purchase  money  actually  paid 
upon  the  alleged  contract,  and,  if  the  facts  show  that  the  plaintiff  is 
entitled  to  have  a  lien  declared  upon  the  premises  for  reimbursement, 
the  court  may  retain  the  ease  for  the  purpose  of  affording  such  relief, 
and  compensation  may  be  awarded  for  improvements  made  in  good 
faith.     (Okl.)     Superior  Oil  &  Gas  Co.  v.  Mehlin,  942. 

7.  SPECIFIC  PERFORMANCE — Compensation  on  Denial  of 
Equitable  Relief. — In  a  case  where  specific  performance  requiring 
execution  of  a  contract  is  not  decreed  by  reason  of  a  want  of  equity 
growing  out  of  the  peculiar  character  of  the  contract  involved,  it  is  the 
duty  of  the  court  to  retain  jurisdiction  of  the  action,  and  to  decree 
compensation  to  the  plaintiff  to  the  extent  of  the  money  by  him  paid, 
and  interest  thereon,  and  also  for  all  beneficial  and  lasting  improve- 
ments which  in  carrying  out  the  terms  of  the  alleged  contract  h«  may 
have  in  good  faith  made  upon  the  premises.  (Okl.)  Superior  Oil  & 
Gas  Co.  V.  Mehlin,  942. 

8.  SPECIFIC  PERFORMANCE— Compensation  on  Denial  of 
Equitable  Relief. — Where,  iu  an  action  for  specific  performance  of  a 
lease,  the  same  is  found  to  be  of  a  class  which  will  not  support  a 
decree,  but  there  is  no  fraud,  and  plaintiff  has  paid  a  money  con- 
sideration thereon,  and  has  in  good  faith  entered  under  the  same  and 
made  valuable  and  lasting  improvements,  a  court  in  denying  specific 
performance  will  grant  plaintiff  an  opportunity  to  establish  his  right 
to  compensation  from  defendant,  and  decree  the  same  a  lien  upon  the 
premises  involved.     (Okl.)     Superior  Oil  &  Gas  Co.  v.  Mehlin,  942. 

See  Oil  and  Gas. 

STARE    DECISIS. 

See  Courts,  2. 

STATUTE   OF   FRAUDS. 

See  Frauds,  Statute  of. 
Note. 
Statute  of  Frauds.     See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 
1.     STATUTES. — Punctuation    of    Statutes,    although    often    disre- 
garded,  may    be   resorted    to   wbeu    it    tends   to   throw   light   upon   the 
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meaning  of  the  language.     (Mass.)     Greenough  v.  Phoenix  Ins.   Co., 
383. 

2.  STATUTES. — The  General  Rule  That  a  Modifying  Clause  is 
ordinarily  to  be  confined  to  the  last  antecedent  does  not  apply  where 
a  consideration  of  tiie  subject  matter  requires  a  different  construction. 
(Mass.)     Greenough  v.  Phoenix  Ins.  Co.,  383. 

3.  STATUTES — Repugnant  Provisions  in  Compilation. — The  com- 
missioners who  compiled  the  General  Statutes  under  the  act  of 
1903  were  authorized  "to  revise,  simplify,  arrange  and  consolidate 
all  the  public  statutes  of  the  state  of  Florida,  which  are  general 
and  permanent  in  their  nature,  and  which  shall  be  in  force  in  this 
state  at  the  time  such  commissioners  shall  make  their  final  report." 
lender  thig  authority  if  repugnant  provisions  of  prior  statutes  are 
compiled  and  adopted  in  the  General  Statutes,  it  must  be  presumed 
that  the  repugnancy  was  overlooked,  and  that  it  was  the  intention 
of  the  compilers  and  of  the  legislature  to  bring  forward  the  latest 
expression  of  the  legislative  will.  (Fla.)  County  Commrs.  of  Hills- 
borough V,  Jackson,  110. 

4.  STATUTES — Conflicting  Proyisions  in  Compilation. — Where 
there  are  two  conflicting  sections  of  a  general  compilation  or  code 
of  statute  laws,  that  section  should  prevail  which  is  derived  from 
a  source  that  can  be  considered  as  the  last  expression  of  the  law- 
making power  in  enacting  separate  statutes  upon  the  same  subject 
(Fla.)     County  Commrs.  of  Hillsborough  v.  Jackson,  110. 

5.  STATUTES — Conflicting  Provisions  in  Compilation. — Sections 
976  and  4108  of  the  General  Statutes  of  the  state  of  Florida  ara 
i-onflicting,  and  as  section  976  was  the  latest  expression  of  the  legis- 
lature in  enacting  separate  laws  upon  the  same  subject,  such  section 
976  must  prevail  even  though  section  4108  appears  in  the  General 
Statutes  subsequent  in  place  and  numerical  order.  (Fla.)  County 
Commrs.  of  Hillsborough  v.  Jackson,  110. 

See  Constitutional  Law. 

STAY  OF  JUDGMENT. 

See  Appeal  and  Error,  1;  Elections,  1. 

STOCK  AND  STOCKHOLDERS. 

See   Corporations. 

SUBROGATION. 

See   Insurance,   29. 

SUMMONS. 
See  Infants,  1-4;  Judgment,  1. 

SUNDAY  CONTRACTS. 

1.  SUNDAY  CONTRACT — Ratification. — A  Contract  Illegal  be- 
cause made  on  Sunday  cannot  be  validated  by  subsequent  ratification. 
(X.  J.  Eq.)      Burr  v.  Nivison,  554. 

2.  SUNDAY  CONTRACT — Consummation  of  Conveyance  on  Secu- 
lar Day. — Negotiations  for  the  sale  and  conveyance  of  land  in  New 
Jersey  were  had  in  Connecticut,  on  Sunday,  between  the  vendor  and 
the  agent  of  the  vendee;  the  written  memorandum  required  by  the 
statute  of  frauds  was  signed  by  the  vendor  and  delivered  to  the 
agent,  who  in  return  delivered  the  vendee's  check,  made  and  dated 
on  Saturday,  for  the  first  payment;  the  meiTiorandum  embodied  terms 
to    which    tlie    agent    was    not    autliorized    to    agree,    and    it    was    not 
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delivered  to  th«  vendee  nor  assented  to  by  him  until  Monday.  Held, 
that  the  contract  was  made  on  Monday,  and  not  invalid  as  a  Sunday 
contract.     (N.  J.  Eq.)     Burr  v.  Nivison,  554. 

SUFEBSEDEAS. 

See  Appeal  and  Error,  1;  Elections,  1, 

SURETYSHIP. 

See  Principal  and  Surety. 

STJBFACE  WATERS. 
See  Waters  and   Watercourses,   8-19. 

TAXATION. 
A  TAX  SALE  is  Void  as  Against  Public  Policy,  where  the  tax 
collector  struck  off  the  property  to  the  plaintiff  on  the  strength  of 
the  latter's  promise,  made  prior  to  the  sale,  and  received  as  a  bid, 
that  he  would  pay  the  taxes  and  costs  for  the  land,  especially  where 
the  plaintiff  was  not  present  at  the  sale,  and  there  was  no  other 
bidder.  Under  these  circumstances,  the  collector  was  acting  for  the 
plaintiff,  which  relation  was  inconsistent  with  his  official  duty  and 
forbidden  by  the  law.     (Vt.)     Hubbard  v.  Taylor,  1071. 

See  Counties;  License  Taxes;  Municipal  Corporations,  4-7. 

TELEGRAPHS  AND   TELEPHONES. 

In  General. 

1.  TELEGRAMS — Notice    of    Contents — Negligent     Transmission. 

In  order  to  charge  a  telegraph  company  with  liability  for  damages 
growing  out  of  its  neglect  to  correctly  transmit  a  dispatch  ordering 
the  purchase  or  sale  of  a  certain  commodity,  it  is  not  necessary  that 
the  message  should,  on  its  face,  disclose  the  nature  of  the  business, 
so  that  the  operator  may  understand  its  meaning  as  to  the  article, 
quantity,  quality  and  price.  If  enough  appears  in  the  message  to 
show  that  it  relates  to  a  commercial  business  transaction  between 
the  correspondents,  it  will  be  sufficient  to  charge  the  company  with 
damages  resulting  from  its  negligent  transmission.  (Okl.)  Western 
Union  Tel.  Co.  v.  Blackwell  etc.  Co.,  893. 

2.  TELEGRAMS — Mistake  in  Transmission — Damages  for  Loss  of 
Sale. — A  postal  card  containing  the  following  offer  was  received  by 
plaintiff:  "Gainesville,  Tex.,  June  29,  1903.  We  bid  you  track  A.  T.  & 
S.  F.  Ry.,  Blackwell,  acceptance  to  reach  us  here  by  9:30  a.  m.  next 
business  day,  shipment  within  20  days,  2  Red  Wheat,  63%.  Wire 
acceptance  to  Gainesville.  State  price  when  telegraphing  accept- 
ance. We  reserve  the  right  to  reject  amounts  in  excess  of  10,000 
bushels.  Richardson  &  Co."  Plaintiff,  in  ample  time  for  delivery  in 
due  course  within  its  terms,  answered  by  cipher  message,  which, 
translated,  read  as  follows:  "We  accept  your  bid  63%  cents,  20,000 
bushels  wheat,  shipment  within  20  days.  Give  shipping  instructions." 
The  address  of  the  sendee  of  the  message  was  plainly  written;  but 
the  same  was  by  the  telegraph  company  negligently  missent,  and  by 
reason  thereof  arrived  too  late.  On  this  account  no  sale  was  made, 
and  plaintiff  sustained  loss.  There  was  testimony  establishing  that, 
if  the  message  had  been  delivered,  the  amount  of  wheat  offered 
would  have  been  purchased.  Held,  the  telegraph  company  was  liable 
for  the  loss  sustained.  (Okl.)  Western  Union  Tel.  Co  v.  Blackwell 
etc.  Co..  S9;^. 

3.  TELEGRAM. — The  Addressee  of  a  Telegram,  although  having 
no   direct  contract  relations   witli   the  company,  may  recover  damages 
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sustained  by  Wm  through  the  erroneous  transmission  or  neglisrent  de- 
lay of  the  message.     (Iowa)     Wells  v.  Western  Union  Tel.  Co.,  317. 

4.  TELEGRAMS — Action  in  Tort  by  Sendee. — The  sendee  of  a 
telegram  may  bring  his  action  in  tort  for  a  negligent  de'.nv  in  deliver- 
ing the  message.     (Iowa)     Markley  y.  Western  Union  Tel.  Co.,  263. 

Forged  Message. 

5.  TELEGRAM — Forged  Message — Notice  of  Claim. — A  statute 
requiring  a  claim  against  a  telegraph  company  for  an  erroneous  trans- 
mission or  an  unreasonable  delay  of  a  message  to  be  presented  within 
a  certain  time  does  not  *pply  to  a  claim  for  sending  a  fictitious  or 
forged  message.     (Iowa)     Wells  v.  Western  Union  Tel.  Co.,  317. 

6.  TELEGRAM — Forged  Message. — No  Presumption  of  Negligence 
arise*  against  a  telegraph  company  in  sending  a  forged  message. 
(Iowa)     Wells  v.  Western  Union  Tel.  Co.,  317. 

7.  TELEGRAM. — Where  a  Forged  Telegram  Containing  a  Promise 
to  Honor  a  certain  check  is  sent  to  a  bank,  and  the  bank,  relying 
thereon,  pays  the  check  to  an  insolvent,  the  bank  may  maintain  an 
action  against  the  telegraph  company,  if  it  was  negligent  in  sending 
the  message  for  the  resulting  loss.  (Iowa)  Wells  v.  Western  Union 
Tel.  Co.,  317. 

8.  TELEGRAM — Liability  for  Sending  Forged  Message. — A  tele- 
graph company  cannot  be  a  party  to  an  actionable  fraud  in  sending 
a  forged  telegram,  without  submitting  itself  to  liability  for  the  injury. 
(Iowa)     Wells  v.  Western  Union  Tel.  Co.,  317. 

9.  TELEGRAM— Liability  for  Sending  Forged  Message. — To 
render  a  telegraph  company  liable  for  sending  a  forged  message,  it 
is  not  necessary  that  the  exact  damages  should  have  been  foreseen. 
(Iowa)     Wells  v.  Western  Union  Tel.  Co.,  317. 

10.  TELEGRAM — ^Liability    for    Sending    Forged    Message. — To 

render  a  telegraph  company  liable  to  a  person  injured  through  its 
sending  a  forged  telegram,  it  is  not  necessary  that  the  message  should 
have  been  addressed  to  him  directly,  if  he  is  one  of  the  persons  inter- 
ested in  its  correct  transmission  and  delivery.  The  company  may  be 
liable  to  an  undisclosed  principal  of  the  sendee  who  parts  with  value 
on  the  faith  of  the  telegram.  (Iowa)  Wells  v.  Western  Union  Tel. 
Co.,  317. 

11.  TELEGRAM  —  Liability  for  Sending  Forged  Message. — To 
render  a  telegraph  company  liable  for  sending  a  forged  message,  it 
is  not  necessary  that  it  should  have  knowledge  of  all  the  details  of 
the  business  to  which  the  message  relates;  it  is  enough  if  the  results 
likely  to  follow  may  be  gathered  in  a  general  way  from  the  sending 
of  the  telegram.  And  it  is  not  essential  that  the  parties  must  have 
contemplated  the  amount  of  the  actual  damages  which  ought  to  be 
allowed.     (Iowa)     Wells  v.  Western  Union  Tel.  Co.,  317. 

Notice  of  Claim. 

11a.  TELEGRAMS — ^Notice  of  Claim — Time  for  Presenting. — 
Where  a  telegram,  sent  on  December  28th,  is  not  delivered  to  the 
addressee  until  December  31st,  but  if  it  had  been  delivered  on  the 
29th  or  30th  he  would  have  sustained  no  injury,  his  presentation  of 
a  claim  for  damages  on  February  28th  is  a  compliance  with  the  stat- 
ute that  such  claims  must  be  presented  within  sixty  days  from  the 
time  the  cause  of  action  accrues.  (Iowa)  Markley  v.  Western  Union 
Tel.  Co.,  263. 

12.  TELEGRAMS — Notice  of  Claim — Time  for  Presenting. — A  pro- 
vision indorsed  on  the  back  of  a  telegram  that  a  claim  for  negligent 
delay  must  be  presented  within  sixty  days  after  the  message  is  filed 
for  transmission  is  not  controlling  if  the  written  contract  is  not  pro- 
duced in  evidence.      (Iowa)      Markley  v.  Western  Union  Tel.  Co.,  263. 
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13.  TELEGRAMS— Notice  of  Claim — Time  for  Presenting.— Where 
the  sendee  of  a  telegram  sues  in  tort  for  its  negligent  delivery,  a 
provision  on  the  back  of  the  telegram,  that  a  claim  for  negligence 
must  be  presented  within  sixty  days  after  the  message  is  filed  for 
transmission,  is  not  controlling.  (Iowa)  Markley  T.  Western  Union 
Tel.  Co.,   263. 

14.  TELEGEAMS — Notice  of  Claim — Time  for  Presenting. — A 
statutory  provision  that  a  claim  for  damages  against  a  telegraph 
company  must  be  presented  within  sixty  days  from  the  time  the  cause 
of  action  accrues,  and  that  the  cause  may  be  continued  in  force  by 
presenting  a  claim  within  sixty  days  as  therein  provided,  cannot  be 
qualified  by  an  indorsement  on  the  message  that  claims  for  damages 
must  be  presented  within  sixty  days  after  the  message  is  filed  for 
transmission.     (Iowa)     Markley  v.  Western  Union  Tel.  Co.,  263. 

See  Notice,  4. 
Note. 

Telegraphi   and   Telephones,   regulation   by   corporation   commission, 
1008,  1009. 

TENANCY  IN  COMMON. 

1.  COTENANCY. — A  Widow  is  not  a  Cotenant  With  the  Heirs 

of  her  husband.     (Ala.)     Hamby  v.  Hamby,  23. 

2.  COTENANCY — Sale  of  Personalty  by  On©  Tenant. — As  a  gen- 
eral rule,  one  tenant  in  common  of  personal  property  is  not  liable 
in  trover  at  the  suit  of  his  cotenant  for  selling  the  common  prop- 
erty.    (Vt.)      Olin  V.  Martell,  1072. 

3.  COTENANCY — Effect  of  Deed  by  One  Tenant. — A  deed,  by  a 
tenant  in  common,  to  all  the  timber  on  a  described  portion  of  the 
common  property,  with  a  right  of  way  to  and  from  the  timber  and 
a  right  to  enter  to  cut  and  remove  it,  is  inoperative  as  to  his  coten- 
ants.     (Vt.)     Lee  v.  Follensby,  1061. 

4.  COTENANCY — Foreclosure  of  Mortgage  on  Undivided  In- 
terest.— In  a  case  where  a  mortgagee  forecloses  a  chattel  mortgage 
given  on  an  undivided  interest  in  certain  personal  property,  the  in- 
terest of  a  cotenant  as  such  only  will  not  give  him  a  standing  to  attack 
the  validity  of  the  sale  of  the  property  mortgaged  on  foreclosure  of 
the  said  chattel  mortgage,  where  such  sale  is  acquiesced  in  by  the 
mortgagor.     (Okl.)     Julian  v.  Yeoman,  929. 

See  Partition. 

TENDER. 
TENDER. — Ordinarily,   in  Case  of  Tender,  Judgment  will  be 
rendered    only  for  the   amount,   if   any,   which   the   plaintiff   recovers 
over  and  above  the  amount  tendered.     (Mass.)     Clarke  v.  Cowan,  383. 

TIMBER. 

1.  TIMBER. — ^A  Sale  and  Conveyance  of  Standing  Trees,   to  be 

removed  within  a  specified  time,  works  a  severance  thereof  from  the 
freehold,  converts  them  into  personal  property,  and  vests  the  title 
thereto  in  the  grantees,  as  such  property.  (Vt.)  Fairbanks  v. 
Stowe,  1074. 

2.  TIMBER — Oral  Sale. — The  Grantees  of  Growing  Trees  may  sell 
and  convey  them  orally  or  otherwise,  the  same  as  they  can  any  other 
personal  property,  and  the  buyer  will  acquire  title  thereto,  au- 
thorizing him  to  go  upon  the  land  and  cut  and  remove  them  within 
the  time  limited.      (Vt.)      Fairbanks  v.  Stowe,  1074. 

3.  TIMBER — Oral  Sale. — If  Standing  Trees  are  Conveyed  by  an 
instrument  in  writing,  called  a  "coutraet"  or  "lease,"  duly  witnessed, 
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acknowledged  and  recorded,  with  a  time  specified  therein  in  which 
to  remove  them,  and  the  grantees  make  a  parol  sale  of  the  trees,  they 
cannot  afterward  defeat  the  purchaser's  title  by  assigning  the  "con- 
tract" or  "lease"  to  a  third  person  to  whom  the  land  has  been  con- 
veyed.    (Vt.)     Fairbanks  v.  Stowe,  1074, 

TIME. 

1.  TIME — Fractions  of  Day. — The  Law  will  Take  Account  of  the 

fraction  of  a  day  when  justice  so  requires.  (N.  J.  Eq.)  Gallagher 
V.  True  American  Pub.  Co.,  514. 

2.  TIME — Fractions  of  Day — Adjudications  on  Same  Day. — If  on 
a  day  when  this  court  adjudicates  that  a  corporation  is  insolvent  and 
appoints  a  receiver  thereof  in  whom  title  to  the  company's  real  and 
[lersonal  property  thereupon  vests,  a  judgment  is  recovered  and  en- 
tered against  the  corporation  at  an  earlier  hour,  the  judgment  is  to 
be  paid  out  of  the  proceeds  of  the  sale  of  the  company's  land  as  a 
preferred  claim,  because  the  judgment  was  a  lien  upon  the  land  at 
the  time  of  the  appointment  of  the  receiver.  Doane  v.  Millville  Mutual 
Ins.  Co.,  43  N.  J.  Eq.  522,  11  Atl.  739,  distinguished.  (N.  J.  Eq.) 
Gallagher  v.  True  American  Pub.  Co.,  514. 

TORRENS  LAW. 

See  Records. 

TRESPASS. 
TRESPASS — ^Evidence  Under  the  General  Issue. — ^In  trespass 
quare  clausum  for  cutting  trees,  when  the  act  complained  of  is  prima 
facie  a  trespass,  and  the  allegations  of  fact  in  the  declaration  can- 
not be  denied,  evidence  that  the  defendant  had  acquired  title  to  the 
trees  by  a  parol  purchase  is  inadmissible  under  the  general  issue. 
As  a  general  rule,  any  matter  of  justification  or  excuse,  in  such  a 
case,  must  be  specially  pleaded.     (Vt.)     Fairbanks  v.  Stowe,  1074. 

TRESPASSER. 

See    Railroads,    3-6. 

TRIAL. 

In  General. 

1.  TRIAL  —  Conflicting  Evidence  —  Question  for  Jury. — Where 
there  is  a  reasonable  conflict  in  the  evidence,  the  issue  must  be  sub- 
mitted to  the  jury  for  determination.  (Okl.)  Taylor  v.  Insurance  Co. 
of  North  America,  906. 

2.  TRIAL — SuflBlciency  of  Evidence. — Evidence  Examined  and  set 
out  in  the  opinion  held  sufBcient  to  sustain  the  verdict  of  the  jury 
(Xcb.)     Quiraby  v.  Bee  Building  Co.,  477. 

3.  TRIAL — Admission  of  Counsel — ^Direction  of  Verdict. — Where 
the  court  overrules  the  motion  of  the  defendant  for  a  directed  verdict. 
and  the  defendant  in  open  court  concurs  in  the  view  of  the  court  that 
'here  are  no  disputed  facts,  the  court  is  justified  in  determining  both 
:hc  facts  and  the  law  of  the  case.  (Iowa)  Wells  v.  Western  Union 
Tel.  Co.,  317. 

Argument  or  Misconduct  of  Counsel. 

See  Criminal  Law,  6. 

4.  TRIAL — Necessity  of  Objection  to  Misconduct  of  Counsel.— To 

jrresent  the  question  of  misconduct  of  counsel  in  making  improper 
Blatements  to   the   jury   in   his  argument   for  aj^pellate   review,   there 
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must  be  an  objection  seasonably  made,  and  an  exception  properly- 
taken  if  it  is  overruled.     (Okl.)     Coalgate  Company  v.  Bross,  915. 

5.  TRIAL — Argument   of   Counsel    as  to   Abandoned   Defenses. — 

Where  an  amended  answer  has  been  filed  in  a  case  wliich  omits  ami 
abandons  certain  affirmative  defenses  pleaded  in  the  original  answer, 
the  trial  court  should  not  permit  the  counsel  for  the  plaintiflP  in  his 
opening  statement  to  read  and  comment  upon  the  defenses  contained 
in  the  original  answer,  and  which  have  been  omitted  and  abandoned 
in  the  answer  on  which  the  case  is  to  be  tried.  (Idaho)  Kasicot  v. 
Royal  Neighbors  of  America,  180. 

Instructions. 

See  Criminal  Law,  7,  8. 

6.  TRIAL — Instructions. — The    Use    of    the    Word  "Even"  in  an 

instruction  that  "even  should  you  find  for  the  plaintiff,  he  can  re- 
cover in  this  action  only  his  actual  damages,"  carries  an  intimation 
of  the  court's  opinion  and  is  an  invasion  of  the  province  of  the  jury. 
(Ala.)     Manistee  Mill  Co.  v.  Hobdy,  73. 

7.  TRIAL. — Instructions  Given  by  the  Trial  Court  and  set  out  in 
the   opinion   sustained.     (Neb.)     Quimby  v.  Bee  Building  Co.,  477. 

8.  TRIAL. — Instructions  Requested  by  the  Defendant  and  refused 
by  the  court  and  set  out  in  the  opinion  held  properly  refused.  (Neb.) 
Quimby  v.  Bee  Building  Co.,  477. 

9.  INSTRUCTIONS. — Upon  Appeal,  the  District  Court's  Instruc- 
tions will  be  considered  together,  and  the  losing  party  will  not  be 
heard  to  complain  that  an  instruction  is  not  precisely  and  clearly 
stated  if  he  did  not  request  a  proper  instruction  upon  the  subject. 
(Neb.)     Sheridan  Coal  Co.  v.  C.  W.  Hull  Co.,  435. 

10.  INSTRUCTIONS — Refusal  of  Additional  Instructions. — Where 
the  trial  court  has,  on  his  own  motion,  fully  and  fairly  instructed 
the  jury  upon  all  of  the  issues  and  the  law  of  the  case,  it  is  not  error 
to  refuse  to  give  additional  instructions  requested  by  the  parties. 
(Neb.)     Otto  V.  Chicago  etc.  Ry.  Co.,  496. 

11.  INSTRUCTIONS — Suflaciency.— Where  the  Instructions  given 
by  the  court  fairly  and  reasonably  present  for  the  consideration  of 
the  jury  the  issues  joined  by  the  pleadings  and  presented  by  the  evi- 
dence, they  are  sufficient.  (Okl.)  McMaster  v.  City  National  Bank,. 
831. 

Directing  Verdict. 

12.  TRIAL. — ^A  Charge  Directing  a  Verdict  for  the  defendant 
should  never  be  given  unless  it  is  clear  that  there  is  no  evidence 
whatever  adduced  that  could  in  law  support  a  verdict  for  the  plain- 
tiff. If  the  evidence  is  conflicting,  or  will  admit  of  different  rea- 
sonable inferences,  or  if  there  is  evidence  tending  to  prove  the 
issue  presented  by  the  plaintiff,  it  should  be  submitted  to  the  jury 
as  a  question  of  fact,  and  not  taken  from  them  and  passed  upon 
by  the  judge  as  a  question  of  law.     (Fla.)     Bass  v.  Ramos,  105. 

13.  TRIAL — Directing  Verdict  for  Defendant. — Where  it  is  ap- 
parent that  no  evidence  has  been  submitted  upon  which  the  jury 
could  lawfully  find  for  the  ]ilaintiff.  the  judge  may  direct  a  verdict 
for  the  defendant.     (Fla.)     Bass  v.  Ramos,  105. 

14.  TRIAL — Directing  Verdict  for  Defendant. — If  upon  the  evi- 
dence adduced  a  verdict  for  tlie  plaintiff  could  lawfully  have  been 
rendered,  a  charge  of  the  court  to  find  for  the  defendant  is  error 
that  necessarily  injures  the  plaintiff.     (Fla.)     Bass  v.  Ramos,  105. 

See  Conspirary,  2-5. 
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TEOVER. 
TROVER — Conversion  of  Hay  by  Tenant. — If  a  farm  is  leased 
with  a  requirement  that  the  lessee  shall  leare  as  much  hay  on  the 
premises  at  the  end  of  the  term  as  he  found  there  when  he  took  pos- 
session, and  a  settlement  is  had  at  the  end  of  the  term,  but  the  land- 
lord finds,  on  taking  possession,  that  several  tons  of  hay  which  had 
been  left  in  one  of  the  barns  are  gone,  and  that  straw  had  been  sub- 
stituted in  the  place  thereof,  an  action  of  trorer  for  the  conrersion 
of  the  hay  cannot  be  maintained,  in  the  absence  of  anything  to  show 
that  the  tenant  had  not  left  as  much  hay  on  the  premises  as  was  on 
them  when  he  went  there.  (Vt.)  Olin  v.  Martell,  1072. 
See  Executions,  1. 

TRUSTS. 

1.  TRUSTEE — Right  to  Reimbursement  In  Trnst  Estate. — ^When- 
ever any  law,  statutory  or  other,  imposes  a  personal  duty  upon  a 
guardian,  executor  or  trustee  to  pay  money  of  his  own  for  the  benefit 
of  the  estate  in  his  care,  it  follows  under  the  general  principles  of 
jurisprudence,  without  special  statutory  provision,  that  the  money  so 
paid  will  be  chargeable  to  the  estate,  and  that  in  equity,  at  least, 
reimbursement  will  be  enforced.     (Me.)     Bangor  v.  Peirce,  363. 

2.  TRUSTEE — Encroachment  on  Corpus  of  Estate. — In  a  proper 
case  a  testamentary  trustee  may  obtain  the  protection  of  an  order 
of  court  to  make  an  encroachment  in  behalf  of  his  ward  on  the  corpus 
of  the  estate,  and  what  may  be  done  in  advance  may  be  ratified  after- 
ward.    (N.  J.  Eq.)     Pfefferle  v.  Herr,  518. 

3.  PAROL  TRUST. — Evidence  to  Establish  a  parol  trust  must  be 
clear,  strong,  and  convincing,  but  if  the  testimony  is  sufficient  to 
carry  the  case  to  the  jury,  it  is  for  them,  under  proper  instructions, 
to  determine  whether  the  evidence  is  of  such  a  character.  (N.  C.) 
Hendren  v.  Hendren,  680. 

See  Corporations,  2;  Dower;  Wills,  2. 

USURY. 

1.  USURY — Effect  on  Validity  of  Mortgage. — A  mortgage  given 
for  interest  partly  in  excess  of  twelve  per  cent  per  annum  is  not 
void  in  this  state.     (N.  D.)     Grove  v.  Great  Northern  Loan  Co.,  707. 

2.  USURY. — A  Purchaser  of  Real  Estate  Subject  to  a  Mortgage 
thereon  for  interest  partly  in  excess  of  twelve  per  cent  per  annum 
is  entitled  to  defend  against  the  foreclosure  of  such  mortgage  so  far 
as  the  entire  interest  is  concerned,  unless  the  amount  of  the  usurious 
mortgage  was  deducted  from  the  purchase  price.  (N.  D.)  Grove  v. 
Great  Northern  Loan  Co.,  707. 

3.  USURY — Purchase  Subject  to  Usurious  Mortgage. — The  pur- 
chaser in  such  cases  is  permitted  to  defend  as  against  usury,  on  the 
ground  that  he  stands  in  privity  of  contract  and  estate  with  the 
mortgagor.     (N.  D.)     Grove  v.  Great  Northern  Loan  Co.,  707. 

4.  USURY — Foreclosure  of  Usurious  Mortgage. — The  mere  fact 
that  the  purchaser  of  real  estate  did  not  have  actual  notice  of  a 
mortgage  on  the  land  does  not  entitle  him  to  set  aside  the  sheriff's 
deed  under  a  foreclosure  regular  in  all  respects  where  the  mortgage 
was  duly  recorded,  and  the  only  ground  on  which  relief  is  asked  is 
that  the  mortgage  was  usurious.  (N.  D.)  Grove  v.  Great  Northern 
Loan  Co.,  707. 

5.  USURY — Setting  Aside  Foreclosure  of  Mortgage. — A  purchaser 
of  real  estate  on  which  there  is  a  mortgage  given  for  interest,  partly 
usurious,  is  not  entitled  to  have  a  sheriff's  deed  given  on  the  fore- 
closure   of    the    mortgage,    regular    in    all    particulars,    set    aside    on 
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account  of  such  usury  and  on  the  ground  that  he  had  no  actual  notice 
of  the  mortgage  or  of  the  foreclosure,  when  the  mortgage  was  duly 
recorded  and  the  notice  of  foreclosure  duly  published,  where  the 
application  is  not  made  until  about  three  months  after  the  redemp- 
tion period  has  expired.  (N.  D.)  Grove  v.  Great  Northern  Loan  Co., 
7U7. 

VENDOR  AND   VENDEE. 

1.  VENDOR  AND  VENDEE— Conflict  of  Laws.— Where  a  person 
residing  in  one  plaice  makes  a  proposal  to  purchase  property  by  letter 
to  a  person  residing  in  another  place,  and  such  proposal  is  there 
accepted,  the  place  of  acceptance,  and  not  the  place  of  the  proposal, 
is  the  place  of  the  contract.     (Fla.)     Morgan  v.  Eaton,  167. 

2.  VENDOR  AND  VENDEE— Effect  of  Offer  to  Return  Deed.— 

An  offer  to  return  a  deed  received  does  not  devest  grantee,  or  re- 
invest the  grantor  with  title,  nor  is  it  a  rescission  of  the  contract  by 
the  grantee,  nor  sufficient  to  constitute  an  offer  to  rescind.  (Okl.) 
Howe  V.  Martin,  840. 

3.  VENDOR  AND  VENDEE— Defective  Title  of  Vendor.— The 
rule  is  that  where  it  appears  from  the  contract,  or  the  circumstances 
accompanying  it,  that  the  parties  had  in  view  merely  such  a  convey- 
ance as  will  pass  all  the  title  which  the  vendor  had,  whether  defec- 
tive or  not,  that  is  all  the  vendee  can  insist  upon.  (Fla.)  Morgan 
V.  Eaton,  167. 

4.  VENDOR  AND  VENDEE— Purchaser  Without  Notice.— If  a 
person  who  has  been  in  the  apparent  adverse  possession  of  land  for 
twenty  years  conveys,  without  general  warranty,  a  right  of  way  to  a 
railway  company  which  has  no  actual  notice  that  he  is  holding  under 
an  unrecorded  deed  conveying  only  a  life  estate,  the  company  is  a 
purchaser  for  value  without  notice  of  such  deed.  (S.  C.)  Southern 
Railway  v.  Carroll,  1017. 

5.  PURCHASER  WITHOUT  NOTICE.— The  Holder  of  a  Quitclaim 
Deed  is  entitled  to  the  protection  of  the  plea  of  purchaser  for  value 
without  notice.     (S.  C.)     Southern  Eailway  v.  Carroll,  1017. 

6.  A  PURCHASER  WITH  NOTICE  from  a  Prior  Purchaser  for 

Value  Without  Notice  is  entitled  to  the  same  protection  as  his  grantor. 
(S.  C.)     Southern  Railway  v.  Carroll,  1017. 

7.  PURCHASER  WITHOUT  NOTICE— Notice  to  Agent.— A  rail- 
way company  which  buys  a  right  of  way  is  deprived  of  the  claim  that 
it  is  a  purchaser  for  value  without  notice  of  a  prior  unrecorded  deed  to 
its  grantor,  if  its  agent  was  informed  by  the  grantor  that  he  had  only 
a  life  estate  in  the  land.  (S.  C.)  Southern  Railway  v.  Carroll,  1017. 
See  Building  Restrictions;  Deeds;  Frauds,  Statute  of;  Mortgages,  3,  4; 

Specific    Performance. 

VERDICT. 

See  Criminal  Law,  9,  10;  Trial. 

WAREHOUSEMEN. 

WAREHOUSEMAN— Loss  of  Goods  by  Fire  Before   Storage. 

Where   a  warehouseman   takes   goods   to   store   and   keeps   them   on   a 
wagon  in  his  stable  for  two  days  and  nights  until  they  are  destroyed 
bv  fire,  it  is  a  question  of  fact  whether  he  has  used  the  care  required 
by  law.      (N.  J.  L.)      Levine  v.  D.  Wolff  &  Co.,  617. 
See  ('oiisti'iitional  Law,  16-18. 
Am.  St.  Rep.,  Vol.  138—77 
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WATERS   AND   WATERCOURSES. 

Biparian  Rights. 

1.  WATERS — Material  Diminution. — Riparian  Proprietors,  in  the 
absence  of  specific  limitation  upon  their  rights,  are  entitled  to  have 
the  stream  which  washes  their  lands  flow  as  it  is  wont  by  nature, 
without  material  diminution.  (N.  C.)  Harris  v.  Norfolk  &  Western 
Ry.   Co.,   686. 

2.  WATERS — Property  in  Flowing  Water. — Riparian  Proprietors 
have  no  property  in  the  flowing  water,  which  is  indivisible  and  not 
the  subject  of  riparian  ownership.  They  may  use  the  water  for  any 
purpose  to  which  it  can  be  beneficially  applied,  but  in  doing  so  they 
have  no  right  to  inflict  material  or  substantial  injury  upon  those 
below  them.     (N.  C.)     Harris  v.  Norfolk   &  Western  Ry.  Co.,  686. 

3.  WATERS — Withdrawal  of,  from  Stream — Riparian  Rights. — 
The  size  and  character  of  the  stream  have  much  to  do  with  the  quan- 
tity of  water  which  may  be  withdrawn  from  it,  and  where  there  has 
been  no  appreciable,  perceptible  diminution  of  the  volume  of  the 
stream,  by  the  upper  proprietor,  the  lower  one  has  no  cause  of  action. 
(N.  C.)     Harris  v.  Norfolk  &  Western  Ry.  Co.,  686. 

4.  WATERS — Diminution  by  Use — Conflicting  Evidence. — The 
question  as  to  whether  the  water  in  a  stream  has  been  materially 
lowered  by  withdrawing  water  therefrom  is  properly  submitted  to  the 
jury  where  the  evidence  is  conflicting.  (N,  C.)  Harris  y.  Norfolk 
&  Western  Ry.  Co.,  686. 

5.  WATERS — Riparian  Rights. — One  Who  Owns  a  Water-mill 
cannot  recover  damages  of  a  railroad  company  for  withdrawing 
water  from  the  stream,  above  the  mill,  for  use  in  its  locomotives, 
where  the  jury  finds  that  the  flow  of  water  has  not  been  materially 
or  substantially  diminished.  (N.  C.)  Harris  v.  Norfolk  &  Western 
Ry.   Co.,   686. 

6.  WATERS. — A  Railroad  Company,  Being  a  Riparian  Proprietor, 
may  take  a  reasonable  amount  of  water  from  a  stream  for  the  pur- 
pose of  supplying  its  locomotives,  but  it  cannot  do  so  in  such  way 
as  to  interfere  with  other  rights  on  the  stream.  (N.  C.)  Harris  v. 
Norfolk  &  Western  Ry.  Co.,  686. 

7.  WATERS — Right  of  Railroad  to  Use  from  Stream. — A  railroad 
company  crossing  a  stream  may  take  water  for  its  locomotives,  pro- 
vided the  quantity  taken  does  not  materially,  appreciably,  perceptibly, 
or  sensibly  reduce  the  volume  of  water  flowing  down  the  stream. 
If  it  materially  lowers  the  stream,  it  is  liable  to  a  lower  proprietor 
who  suffers  a  substantial  injury  thereby.  (N.  C.)  Harris  v.  Norfolk 
&  Western   Ry,  Co.,  686, 

Surface  Waters. 

8.  SURFACE  WATERS — Flooding  Land. — Where  an  Excavation 
made  by  a  railroad  company  of  itself  causes  surface  waters  to  flood 
the  land  of  the  lower  proprietor,  the  company  is  not  relieved  of  lia- 
bility because  the  work  was  done  by  its  contractor  and  without 
negligence.     (Ala.)     Southern  Ry.  Co.  v.  Lewis,  77. 

9.  SURFACE  WATERS— Flooding  Land— Act  of  God.— Where 
the  making  of  an  excavation  by  a  railroad  company  is  in  itself 
unlawful,  and  its  very  nature  is  to  turn  surface  waters  upon  a  lower 
proprietor,  the  company  cannot  escape  liability  for  flooding  his  land 
by  setting  up  unprecedented  rains  as  the  cause  thereof.  (Ala.) 
Southern   Ry.   Co.   v.   Lewis,   77. 

10.  SURFACE  WATERS.— Although  the  Rights  and  Duties  of  ad- 
joining owners  as  to  surface  water  and  its  drainage  differ  from  the 
riglits  and  duties  as  to  streams  flowing  through  their  lands,  some 
oi  the  maxims  apply  to  both  cases,  such  as  "so  use  your  own   prop- 
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erty  as  not  thereby  to  injure  that  of  another,"  and  "water  flows,  and 
as  it  flows,  so  it  ought  to  flow."  (Ala.)  Southern  Ry.  Co.  v.  Lewis, 
77. 

11.  SURFACE  WATERS. — Owners  of  Land  Do  not  have  Property 

Rights  in  surface  waters  thereon  by  virtue  of  their  ownership  of  the 
land.     (Ala.)     Southern  Ry.  Co.  v.  Lewis,  77. 

12.  SURFACE    WATERS.— Natural    Drains    for    Surface    Waters 

must  be  kept  open  by  the  owner,  and  the  lower  estate  is  subject  to  the 
servitude  of  receiving  the  water  through  its  accustomed  and  natural 
channels.      (Ala.)      Southern  Ry.  Co.  v.  Lewis,  77. 

13.  SURFACE  WATERS— Casting  upon  Neighbor's  Land.— The 
owner  of  land  on  which  surface  waters  come  by  nature  cannot  collect 
it  in  artificial  drains  and  ditches  and  thereby  cast  it  upon  his  neigh- 
bor's land  or  so  near  the  line  that  it  will  thereby  naturally  flow  on 
his   premises.     (Ala.)     Southern    Ry.    Co.   v.    Lewis,    77. 

14.  SURFACE  WATERS— Flooding  Foundry  and  Coal  Yard.— 
When  a  railroad  company,  in  making  an  excavation,  casts  surface 
waters  upon  premises  occupied  by  a  foundry  and  coal  and  coke  yard, 
where  there  is  no  artificial  drainage  provided  by  law,  nor  any  neces- 
sity therefor,  and  the  excavation  is  not  occasioned  by  the  building 
of  the  city  or  the  improvement  of  a  city  lot,  the  company  cannot 
invoke  the  doctrine  that  a  land  owner  has  a  right  to  discharge  sur- 
face waters  on  city  lots  for  which  artificial  drainage  is  or  must  be 
provided.     (Ala.)     Southern   Ry.   Co.   v.  Lewis,   77. 

15.  SURFACE  WATERS— Flooding  Land— Pleading.— In  an  action 
for  damages  for  the  flooding  of  land  caused  by  an  excavation  made 
by  the  defendant,  the  complaint  need  not  allege  that  the  work  of 
excavation  is  negligently  done;  it  is  sufficient  to  show  that  it  was 
wrongfully  done  and  that  the  plaintiff  was  damaged  in  consequence 
thereof.      (Ala.)      Southern  Ry.  Co.  v.  Lewis,  77. 

16.  SURFACE  WATERS — Flooding  Land— Evidence. — In  an  ac- 
tion for  damages  for  the  flooding  of  land  caused  by  an  excavation 
made  by  the  defendant,  it  is  competent  for  the  plaintiff  to  show  that 
he  told  the  defendant  the  excavation  was  too  near  a  ditch,  and  that 
by  reason  of  the  excavation  the  banks  of  the  ditch  were  so  weakened 
that  they  broke  and  allowed  the  water  to  flow  on  the  plaintiff's 
premises.     (Ala.)      Southern  Ry.  Co.  v.  Lewis,   77. 

17.  SURFACE  WATERS— Flooding  Land— Opinion  of  Witness.— 
On  the  issue  whether  an  excavation  was  made  so  near  a  ditch  as  to 
cause  the  walls  thereof  to  break  and  the  water  to  flow  upon  neigh- 
boring land,  a  question  to  a  witness,  "Did  you  leave  enough  bank 
to  hold  the  water  in  the  ditchf"  is  objectionable  because  calling  for 
an  opinion  or  conclusion.     (Ala.)     Southern  Ry.  Co.  v.  Lewis,  77. 

18.  SURFACE  WATERS — Flooding  Lands — Evidence.— Where  a 
railroad  company  makes  an  excavation  close  to  the  banks  of  a  ditch, 
.so  that  they  break  and  permit  the  water  to  flow  upon  neighboring 
land,  it  is  competent  for  the  land  owner  to  show,  in  his  action  for 
damages,  what  work  the  company  did  on  the  banks  and  ditch,  after 
the  third  overflow,  and  that  thereafter  no  further  flooding  occurred. 
(Ala.)      Southern   Ry.  Co.  v.  Lewis,   77. 

19.  SURFACE  WATERS — Flooding  Lands— Evidence.— In  an  ac- 
tion for  the  flooding  of  lands  through  making  an  excavation  so  near 
the  banks  of  a  ditch  that  they  broke  and  permitted  the  overflow 
comjilained  of,  conversations  between  the  plaintitT's  agent  and  thL' 
])ei'son  doing  the  excavating  for  the  defendant  corporation  relative 
to  the  cutting  down  of  the  banks  and  made  during  the  progress  of 
tlie  work  are  admissible  as  part  of  the  res  gestae  and  to  show  that 
the  defendant  knew  or  should  liave  known  of  the  injury  that  would 
result.     (Ala.)     Southern   Ry.   Co.   v.   T^cwis,   77. 

See    Irrigation. 
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"WEALTH,  EVIDENCE  OF. 

See  Damages,  1;  Malicious  Prosecution. 

WILLS. 
In  General. 

1.  WILL — Homestead  not  Subject  to  Testamentary  Disposition. — 
Where  a  person  entitled  to  a  homestead  dies  leaving  children,  the 
homestead  is  not  subject  to  testamentary  disposition.  (Fla.)  GriflSth 
V.  Griffith,  138. 

2.  WILL — Words  of  Confidence  not  Creating  a  Trust. — A  testa- 
trix devised  and  bequeathed  all  her  estate  of  even^  kind  to  her 
grandson  B,  to  have  and  to  hold  to  him  and  to  his  heirs  and  assigns 
to  his  and  their  own  proper  use,  benefit  and  behoof  forever,  and 
stated  therein  that  it  was  her  intention  to  make  no  provision  for  her 
daughter  C,  or  her  granddaughter  D,  as  in  her  judgment  they  will 
be  more  amply  provided  for  by  her  grandson  B  than  they  could  be  by 
her  in  her  will.  Held,  that  no  trust  in  favor  of  C  was  created  by  the 
will  which  a  court  of  equity  could  enforce.  (Fla.)  Floyd  v.  Smith, 
133. 

3.  WILL — Encumbrance  on  Land — Dower. — The  Direction  in  a 
will  for  the  payment  of  all  encumbrances  on  the  testator's  real  estate 
out  of  his  personal  property  is  the  expression  of  an  intention  to  pass 
the  real  estate  to  the  devisees  unencumbered  and  to  endow  the  widow 
in  the  same  value  therein  as  that  value  is  in  the  hands  of  the  devisees. 
(N.  J.  Eq.)     Pfefferle  r.  Herr,   518. 

Constrv^tion. 

4.  WILL — Construction. — The  Cardinal  Eule  to  be  Applied  in  the 

construction  of  a  will  is  to  gather  the  intent  of  the  testator  from 
the  language  he  has  employed  in  the  will,  and  this  intent  is  to  be 
ascertained  from  a  full  view  of  everything  within  the  "four  corners 
of  the  instrument."  This  rule  must  be  understood  and  applied  in 
connection  with  that  other  rule  to  the  effect  that  a  clearly  expressed 
intention  in  one  portion  of  the  will  is  not  to  yield  to  a  doubtful 
construction  in  another  portion  of  the  instrument.  (Idaho)  Wilson 
v.   Linder,  213. 

5.  WILLS — Construction — Consideration  of  Entire  Instrument. — 
When  a  will  is  presented  for  construction,  the  entire  instrument  must 
be  considered  and  the  intention  of  the  testator  ascertained  from  the 
language  used  by  him.     (N.  C.)     Herring  v.  Williams,  659. 

6.  WILLS — Construction — Matters  for  Consideration. — In  constru- 
ing a  will  it  is  competent  to  consider  the  condition  of  the  testator's 
family,  how  he  was  circumstanced,  and  his  relationship  to  the  objects 
of  his  testamentary  disposition,  so  as  to  get,  as  nearly  as  possible,  his 
viewpoint  at  the  time  the  will  was  executed.  (N.  C.)  Herring  v. 
Williams,  659. 

7.  WILL — Construction — State  of  Law  at  Time  of  Execution. — 
In  determining  the  intention  of  a  testator  in  the  use  of  language 
capable  of  more  than  one  construction,  his  circumstances  and  environ- 
ment at  the  time  of  the  execution  of  the  will,  including  the  state 
of  the  law  at  that  time,  may  be  considered.  (111.)  Wallace  v. 
Noland,  247. 

Estate  Created. 

8.  WILL — Estate  Created — Cutting  Down  Fee. — When  property 
is  given  in  clear  language  sufficient  to  convey  an  absolute  fee,  the 
interest  so  given  will  not  be  taken  away,  cut  down,  or  diminished 
by  any  subsequent,  vague  and  general  expressions.  (Idaho)  Wilson 
V.   Linder,   213. 
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9.  WILL — ^Estate  Created — Contingent  Remainder. — Where  a  tes- 
tator provided  by  a  will  as  follows:  "My  son  Jesse  shall  have  the 
home  place.  [Here  follows  a  description  of  the  property.]  ....  But 
should  my  son  Jesse  die  without  any  wife  or  children,  the  property 
herein  conveyed  to  him  shall  be  equally  divided  between  my  other 
four  children,  or  their  heirs,  share  and  share  alike" — held,  that  the 
devisee,  Jesse  Wilson,  took  a  limited  estate  only,  subject  to  the 
vesting  of  an  absolute  and  fee  simple  title  on  his  leaving  surviving 
him  at  time  of  his  death  a  wife  or  child,  and  that  the  remainder- 
men had  only  an  expectancy  which  might  be  vested  in  them  as  an 
absolute  estate  upon  the  contingency  of  Jesse  Wilson  dying  without 
either  wife  or  child.      (Idaho)      Wilson  v.  Linder,  213. 

10.  WILL — Estate  Created. — Where  a  Contingency  Named  in  a 
will  upon  which  an  absolute  estate  may  vest  in  one  devisee  as 
against  another  is  unlimited  as  to  time  and  is  such  a  contingency 
as  may  never  occur  either  prior  or  subsequent  to  the  death  of  the 
testator,  and  may  also  occur  at  any  time,  the  contingency  should 
not  be  limited  by  construction  to  the  period  prior  to  the  death  of 
the  testator  so  as  to  exclude  therefrom  the  possibility  of  that  con- 
tingency happening  during  the  period  subsequent  to  the  death  of 
the  testator  and  prior  to  the  death  of  the  devisee.  (Idaho)  Wilson 
V.   Linder,   213. 

11.  WILL — Fee  Limited  by  Subsequent  Provision. — A  devise  of  an 
estate  in  fee  simple  may  be  limited  by  a  subsequent  valid  provision 
that  the  estate  shall  go  over  to  others  upon  the  happening  of  a  cer- 
tain contingency.  The  estate,  when  so  limited,  is  still  a  fee,  for  the 
reason  that  it  will  last  forever  if  the  contingency  does  not  happen, 
but  so  long  as  it  is  possible  that  the  contingency  may  happen,  it  is 
a  base  or  determinable  fee.     (111.)     Williams  v.  Elliott,  254. 

12.  WILL — Fee  Limited  by  Subsequent  Provision. — One  of  the 
conditions  upon  which  a  limitation  of  a  prior  devise  in  fee  may  law- 
fully rest  is  the  death  of  the  first  devisee  without  issue,  and  so  far 
as  an  executory  devise  depends  on  such  death  it  is  valid.  (111.)  Will- 
iams V.  Elliott,  254. 

13.  WILLS — Power  of  Disposition  of  Life  Tenant. — If  a  testator, 
having  no  children  of  his  own,  devises  all  of  his  property  to  his  wife, 
to  have  and  to  hold  during  the  term  of  her  natural  life,  and  at  her 
death  the  property,  or  as  much  thereof  as  may  then  be  in  her  pos- 
session, to  go  to  his  adopted  daughter,  her  heirs  and  assigns  forever, 
the  wife  takes  a  life  estate  with  power  to  dispose  of  any  part  or 
all  of  the  property  during  her  life,  and  the  adopted  daughter,  as  the 
devisee  of  the  remainder  in  fee,  is  entitled  only  to  such  of  the  real 
estate  as  has  not  been  disposed  of  by  the  wife.  (N.  C.)  Herring  v. 
Williams,  659. 

F.xecutory  Devise — Remainders. 

14.  WILL. — An  Executory  Devise  cannot  be  Created  if  the  estate 
given  to  the  first  devisee  is  such  that  he  can,  by  virtue  of  his  owner- 
ship, alienate  the  estate  in  fee.  An  executory  devise  is  indestructible 
bv  anv  act  of  the  owner  of  the  preceding  estate.  (HI.)  Williams  v. 
pilliott,   254. 

15.  WILL — Executory  Devises. — If  There  is  an  Absolute  Power  of 
disposition  in  the  first  devisee,  a  limitation  over  is  void  as  an  execu- 
tory   devise.     (111.)     Williams   v.    Elliott,    254. 

16.  WILL — Executory  Devise. — ^Where  a  Testator  Makes  a  Devise 
to  his  niece  in  fee  simple,  subject  to  a  life  estate  in  his  wife,  a  sub 
sequent   provision    that    in    case   the    niece    "shall    not    dispose    of    tho 
said   estate   devised   to   her,   by   will   or   otherwise,   before    her   death. 
and  should  die  without  issue,  seized  of  said  estate,  then  said  estate" 
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shall  go  to  his  daughters,  is  roid  as  an  attempted  executory  devise. 
(111.)     Williams   v.   Elliott,   254. 

17.  WHilj — Remainder. — If  There  is  an  Absolute  Power  of  Dispo- 
sition in  the  first  devisee,  a  limitation  over  is  void  as  a  remainder. 
(111.)     Williams  v.  Elliott,  254. 

Children  and  Heirs — Adopted  Children. 

18.  WTLIi— Meaning  of  "Children"  and  "Heirs"— Res  Judicata. — A 

decision  by  the  supreme  court  that  the  word  "heirs"  means  "children" 
is  res  judicata  on  that  question  on  a  subsequent  appeal,  but  leaves 
open  for  determination  the  question  whether  the  word  "children" 
includes  adopted  children.     (111.)     Wallace  t.   Noland,   247. 

19.  WILL— Adopted  Child.— The  Word  "Heirs'  will  Include  All 
who  stand  in  a  relation  to  the  ancestor  that  will  entitle  them  to 
inherit  upon  his  death,  and  this  includes  an  adopted  child  where  the 
statute  puts  him  on  an  equality  with  children  by  birth  for  the  pur- 
pose of  inheriting  from  the  adopting  parents.  (111.)  Wallace  v. 
Noland,   247. 

20.  WILL — Heirs — Adopted  Children. — Where  a  Man  Devises  land 
to  his  son  B,  "but  should  the  said  B  die  leaving  no  heirs,  then  the 
said  devised  property  to  descend"  to  designated  persons,  the  word 
"heirs"  means  "children,"  but  does  not  include  adopted  children, 
there  having  been  no  statute  at  the  time  of  the  execution  of  the  will 
or  the  death  of  the  testator  authorizing  the  adoption  of  a  child  and 
giving  it  the  right  to  inherit  from  the  adopting  parents.  (111.) 
Wallace  v.  Noland,  247. 

WITNESSES. 

1.  EVIDENCE — Competency  of  Parties  as  Heirs. — Where  the 
heirs  of  a  wife  bring  suit  against  the  heirs  of  her  husband  to  set 
aside  her  deed  to  him  of  the  homestead,  and  where  the  parties  are 
therefore  suing  and  defending  as  heirs,  they  are  not  competent  to  tes- 
tify, nor  are  their  husbands  or  wives  in  their  behalf.  (111.)  Gillam 
V.  'Wright,   243. 

2.  WITNESS — Privilege. — It  is  No  Part  of  the  Duty  of  Counsel 
on  the  other  side  to  advise  witnesses  as  to  their  privilege  in  the 
matter  of  incriminating  testimony,  and  it  is  not  error  for  the  court  to 
suppress  his  effort  in  that  direction.     (Iowa)     State  v.  Hardin,  292. 

3.  WITNESSES — Leading  Questions. — Where  a  Witness  is  Called 
to  Contradict  the  testimony  of  a  former  witness  who  has  stated  that 
certain  things  were  said,  it  is  within  the  discretion  of  the  trial  court 
to  permit  counsel  to  ask  leading  questions.  (Neb.)  Sheridan  Coal 
Co.  T.  C.  W.  Hull  Co.,  435. 

See  Conspiracy,  2r-5;  Criminal  Law,  4,  5. 
Note. 
Witness,  refreshing  memory  from  books  of  account,  475. 

WORDS  AND  PHRASES. 

1.  WORDS  AND  PHRASES.— The  Term  "Acceptance"  covers 
more  than  "receipt."     (Vt.)     Patterson  v.  Sargent,   1102. 

2.  WORDS  AND  PHRASES.— The  Word  "Defeasance"  is  "fetched 
from  the  French  word  'defaire,'  i.  e.,  to  defeat  or  undo,  'infectuni 
reddere  quod  factum.'  ....  The  true  meaning  of  this  language  is 
to  make  void  the  principal  deed.  (Fla.)  Escambia  Land  &  -^Ifg- 
Co.  V.  Ferry  Pass  I.  &  S.  Assn.,  121. 

3.  WORDS  AND  PHRASES — Judicial  Dictum. — If  an  expression 
of  opinion  by  the  supreme  court  upon  a  point  argued  by  counsel  and 
deliberately  passed  upon  by  the  court  is  a  dictum,  it  is  a  judicial 
dictum  as   distinguished  from  a  mere  obiter   dictum — that   is,   an   ex- 
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prcssion   of  the  judge  who  writes  the  oiiiiiion,  made   as  an   argument 
or   illustiation.      (Vt.)      Dorosia  v.   I-'erland.  1092. 

4.  WORDS  AND  PHRASES.— The  Word  "Every"  means  "each 
and   all."      (111.)      Venncr   v.   ('hicago   City    Ry.   Co.,   229. 

5.  WORDS  AND  PHRASES. — The  Word  "Occupation"  is  a  gen- 
eric term.  An  occupation  is  "that  to  which  one's  time  and  attention 
are  habitually  devoted;  habitual  or  stated  employment;  vocation; 
caling;  trade;  business."     (Neb.)    Village  of  Dodge  v.  Guidinger,  494. 
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